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Executive summary
This is the Environmental Protection Authority’s (EPA) report enquiring into the deaths of
eight cattle after an aerial pest control operation using baits containing sodium fluoroacetate
(1080 baits).
The EPA regulates hazardous substances, like 1080 baits, under the Hazardous Substances
and New Organisms Act 1996 (HSNO). We make decisions on whether to approve new
hazardous substances, put rules in place to manage risks and safeguard people and the
environment, and monitor and enforce compliance with those requirements.
1080 baits are used to control introduced predators like rats and possums. These predators
destroy our native flora and fauna, and can spread disease.
On 6 September 2018 the Department of Conservation (DOC) carried out an aerial pest
control operation, involving the application of 1080 baits at the Mapara Wildlife Management
Reserve near Te Kuiti in the King Country. The operation targeted possums and rats with the
intention of increasing the kōkako population and maintaining the health and integrity of the
forest. The area covered Conservation and private land, including part of Mark and Paula
Stone’s farm land. The operation was audited by a Waikato Public Health Unit (PHU) HSNO
enforcement officer on 6 September 2018, who noted that no incidents occurred on the day
of the operation.
Three days after the operation, DOC was contacted by Mark and Paula Stone (the Stones)
who advised DOC they had found some of their cattle had died on their land. DOC visited the
site and toxicology samples were taken from the stomach contents of two of the dead cows.
Both samples indicated the presence of sodium fluoroacetate, and it is fair to conclude the
cattle died as a result of eating 1080 baits.
In November 2018 we were approached by DOC and the Stones to review the incident. As a
result of this and the level of public interest, we carried out an enquiry under our role as
HSNO regulator.
We reviewed files belonging to DOC, the Public Health Unit (PHU) for the Waikato District
Health Board and the Ministry for Primary Industries (MPI). We also reviewed video and
correspondence from the Stones.
After our initial review, we made follow-up enquiries to DOC and the Stones. From this, we
obtained a further video from the Stones and written responses from DOC and the Stones.
We acknowledge that this report has taken some time to complete. The patience of the
Stones and DOC is acknowledged, as is their time, and other agencies’ efforts in providing
information and input into the process.
Mark and Paula Stone, DOC, WorkSafe, MPI, the Ministry of Health (MOH) and the PHU
were provided a draft copy of this report in October and the opportunity to make comment.
Their feedback has been incorporated into this finalised report.
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Scope of the enquiry
This enquiry was conducted under s 11(1)(e) HSNO, which enables the EPA to enquire into
an incident. The scope of the enquiry was limited to whether DOC’s operation complied with
HSNO and the circumstances around the cattle deaths. We note aspects of our findings
touch upon other regulatory regimes and we will be engaging with other government
agencies on these matters.
As part of the EPA’s usual monitoring activities it will from time to time receive complaints or
incident reports about other animal deaths that may be attributable to sodium fluoroacetate.
These are dealt with in our annual publication 1080 use in Aotearoa New Zealand 2018 An
annual report on the aerial operations, research, and incidents relating to 1080 use, which is
shortly due for release.
The Stones’ formal complaint, received by the EPA in June 2019, related to issues both
within and outside of this enquiry’s scope. Those items outside of the scope relate to claims
of defamatory actions by DOC and the cause of economic and emotional harm stemming
from the operation. Additionally, certain concerns were beyond our statutory jurisdiction to
comment upon.
We have not been able to reach a final view on matters of subjective belief or credibility given
the limitations of the information obtained. Nor do we consider that it was necessary to do so.
However, where the evidence speaks to a contested matter, we have let the evidence speak
for itself.

Key findings
Cause of deaths
Test results taken from the stomach contents of two cows and the muscle tissue of one of
those animals showed that sodium fluoroacetate was present in these two cattle. It is fair to
conclude that all eight cattle died from ingesting sodium fluoroacetate, most likely from the
1080 baits that had been applied to the Stones’ land given the observations of DOC staff on
10 September 2018, recorded below at paragraph 183.

Cattle exposure to 1080
The Stones put the cattle in a paddock with access to the operational area (being the area of
the Stones farm that had 1080 baits applied to it); specifically, the area subsequently referred
to as area 2. While the Stones appear to have agreed to include area 2 in the operation, as
supported by their initial statements, by March 2019 this was no longer the case. The cattle
were able to access area 2 because of the insecure fencing in the paddock they were placed
in, fencing the Stones had told DOC they would fix.
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HSNO compliance
We consider that the operation did not breach any HSNO controls. We also consider that the
operation was conducted substantially in line with the applicable standard operating
procedures (SOPs) as recommended by the 2007 reassessment of sodium fluoroacetate
(the 1080 Approval).
The 1080 baits were applied in the locations DOC had intended to apply them. The Stones’
formal response suggested, without elaboration, that the 1080 baits fell outside the
operational area. Due to evidential limitations we are reliant upon the record. The GPS data
indicates that there was no overflight, the wind was blowing into area 2 during the operation
and during DOC’s initial visit to the farm on 10 September 2018, no 1080 baits were found
outside the operational area. This area was covered by the relevant HSNO permissions
which DOC had. There is no information suggesting a breach of any HSNO controls and the
Stones’ correspondence to us does not appear to suggest any specific breach of a HSNO
control. We also note the absence of any issues recorded by the PHU HSNO enforcement
officer who audited the operation on 6 September 2018.

Recommendations
Our enquiry involved a close consideration of DOC’s SOPs. We consider that the SOPs
should provide more guidance to an operator seeking to obtain private landowners’ consent
for their land to be included in aerial 1080 operations. Importantly, we consider better
mapping tools would help in the consultation process. Additionally, the SOPs should provide
more guidance around risk identification and management.
Similarly, we consider that the material used in the consultation process should be clearer on
sodium fluoroacetate’s low bioaccumulation potential (it doesn’t easily transmit through the
food chain) and its high rate of biodegradation (it breaks down into harmless by-products
readily, dependent upon moisture, temperature and microbes).
Additionally, the EPA has identified an area that lacks clarity, and that requires interagency
action. “Withholding periods”, caution periods, label requirements, and signage requirements
as they relate to public and private land are not clearly integrated across the regulatory
landscape.
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Structure of the report
This report commences with a background, summary of the enquiry steps, our conclusions
and recommendations. It is followed by the substance of the Stones’ complaint and an
overview of the relevant HSNO regulations and best practice guidelines. That overview is
accompanied by a discussion of the evidence available to determine whether DOC complied
with the HSNO Act. It concludes by specifically discussing the circumstances of the cattle
deaths.
We have also provided a map and timeline (see appendices 1 and 2) that we compiled to
assist the reader of this report.
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Introduction
Background
On 13 August 2007 the former EPA, the Environmental Risk Management Authority,
reassessed sodium fluoroacetate and formulated substances containing 1080 (1080 baits)
under HSNO. 1 The substances were reapproved for use with tighter controls. On 1
December 2017 many controls on 1080 baits were transferred from HSNO to the Health and
Safety at Work (Hazardous Substances) Regulations 2017 (HSWA HS Regs), which are
enforced by WorkSafe New Zealand.
An important HSNO control is that anyone undertaking aerial application of 1080 baits must
report the application to us as soon as reasonably practicable, but no later than six months
after that application. 2 This enables us to monitor aerial applications for best practice. 3 HSNO
controls also allow us to make enquiries into incidents involving hazardous substances 4
although this exercise is typically monitoring and reviewing reports; 5 what the 1080 Approval
describes as “audit[ing] … to monitor best practice and consistency” 6. We publish these
reports as part of our annual publication on aerial 1080 bait operations.
The 1080 Approval considered 7 that the adoption of best practice guidelines, such as the
SOPs developed by DOC 8 would adequately manage risks, including concerns around aerial
1080 bait operations. These SOPs are:
•

Operational Planning for Animal Pest Operations 9 (the Planning SOP). This SOP provides
a process for an operator planning an aerial 1080 operation

•

Processing Applications for Vertebrate Pesticides and Trapping 10 (the Assessment SOP).
This SOP provides a process for DOC assessing an application to conduct an aerial 1080
operation on the Conservation estate.
Listed is the chronology of events that lead to the deaths of Mr and Mrs Stones’ cattle.

1 See the reassessment decision of sodium fluoroacetate (1080) and formulated substances containing 1080
under s 63 HSNO, 13 August 2007 (ERMA). Minor and technical amendments were made on 21 August 2008
under s 67A HSNO. Referred to in this report as the 1080 Approval.
2 Additional control 12. The reports are often referred to as the post-operational reports.
3

See para 11.2.2 of the Approval and additional control 12.

4

S 11(1)(e) of the HSNO Act.

5

S 11(1)(b) and (ba).

6

At para 11.2.2.

7

At para 10.6.48 to 10.6.50.

8

See also the National Pest Control Agencies SOP: A14 Aerial1080 Control of Possums & Rabbits: Standard
Operating Procedures for Regional Government (November 2015).

9

(DOCDM-1488532).

10

8

(DOCDM-1490584).
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Enquiry steps
On 6 September 2018, DOC carried out an aerial pest control operation using 1080 baits at
the Mapara Wildlife Management Reserve. It was planned and conducted under DOC’s
Planning SOP. The operation involved applying 1080 bait to both Conservation and private
land and was intended to increase the number of kōkako in the area, and to maintain the
health and integrity of the area’s plant life.
On 6 September 2018, the PHU HSNO enforcement officer who had granted one of the
permissions to undertake the operation, conducted an audit of the operation. This recorded
that “no incidents on day of operation” were observed. The audit document does note “dead
cows in DOC forest. Notified by [DOC Staff]”. This appears to have been added to the audit
document later, on the basis that the same DOC Staff member emailed the specific PHU
HSNO enforcement officer, and the EPA on 10 September 2018, advising of the death of
several cattle found “adjacent to the … operational area”.
Three days after the operation, DOC was contacted by Mark and Paula Stone, landowners of
some of the private land within the operation. They advised DOC that eight of their cattle had
died. 11
On 10 September 2018 DOC visited the Stone’s land. Toxicology samples taken from two of
the dead cattle confirmed the presence of sodium fluoroacetate. 12
The operation was initially investigated by the SPCA, which received a complaint from a
member of the public on 15 September 2018. After some initial enquiries, the investigation
was transferred to the MPI on 20 September 2018 which began an animal welfare
investigation. As a result, written statements were obtained from DOC staff and the
contractors involved in the operation. Unsuccessful attempts were made by the MPI
investigator to interview the Stones. MPI’s investigation concluded on 11 December 2018
with a recommendation to take no further action due to insufficient evidence.
In November 2018 the Stones’ lawyer Sue Grey and DOC corresponded with the EPA,
asking for an enquiry into the operation. On 10 December 2018 we announced we would
undertake an enquiry under HSNO focusing on compliance with the Act and the
circumstances surrounding the cattle deaths.
We attempted to arrange a site visit in February 2019, however, this did not proceed. Given
our review of material available at that stage, including the evidential limitations discussed
below, we considered that a site visit had limited value. On 25 February 2019 the Stones’
lawyer wrote to us and included a link to a YouTube video the Stones had released on 21
September 2018 13 in which they discuss the operation. The correspondence also advised
that the Stones were willing to provide us written answers to written questions. We sent
written questions to the Stones and DOC on 12 and 26 March 2019 respectively. DOC
responded on 5 April.

11

The Stones further stated that two or three stillborn calves arose out of the incident.

12

Toxicology Laboratory Analysis Report (T6883), dated 20 September 2018 (annex “A”).

13

See https://www.youtube.com/watch?v=uLV1uNaTlA0
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On 4 June 2019 the Stones provided us with a formal written response, via their lawyer. The
response included a link to a further YouTube video that the Stones had released on 14
March 2019. 14 The issues raised in the written response assert:
a.

DOC’s pre-operational communications failed to provide the Stones with sufficient information
to enable them to give informed consent to the operation

b.

DOC’s post-operational actions were “defamatory, unfair and unreasonable

c.

issues of economic and emotional harm stemming from DOC’s actions

d.

a range of “key legal concerns and relevant obligations” are identified as having been
breached by the operation. 15
The Stones’ lawyer raised a further issue on 22 August 2019, in respect of the propriety of
DOC’s issuing of the s 95A HSNO permission, necessary to carry out the operation. We
requested further information from DOC on 29 August 2019 which was received on 13
September 2019.
EPA investigators visited the Stones’ farm on 30 August 2019. This visit was limited to
informing our assessment of the maps used in the operation.

Evidential limitations of the enquiry
We have reviewed the material available to us, including the Stones’ two videos. In this
regard, it is important to note two limitations the enquiry faced.
Firstly, the EPA does not have a direct enforcement role for aerial 1080 bait operations
compliance with HSWA HS Regs or HSNO disposal or ecotoxic controls. This is the role of
WorkSafe. 16 The Ministry of Health additionally has responsibility for enforcing HSNO
controls where necessary to protect public health. 17 This, in conjunction with the earlier
involvement of MPI and Waikato Regional Council, 18 meant that there was no practical
opportunity for us to make a timely site examination or conduct interviews. We are therefore
reliant upon the Stones’ videos and written statements, and the evidence collected by others,
particularly the evidence collected by DOC and MPI immediately after the operation.
Similarly, Mark Stone was unavailable to be interviewed. Instead, the Stones provided a
written reply and a YouTube video via their lawyer in response to written questions. Given

14

See https://www.youtube.com/watch?v=BULG8AQBXl8&feature=youtu.be. We are aware of a third YouTube
video, which appears to have been produced by the Stones in October 2018, however the subject matter
appears to traverse broader issues.

15

The EPA does not comment on issues of economic and emotional harm. These issues do not fall within our
statutorily limited jurisdiction. We advised the Stones’ lawyer of this on 28 February 2019. Similarly, the
suggestion that DOC’s post-operational actions were defamatory, unfair or unreasonable are beyond our
statutory jurisdiction.

16

s 97(1)(a) of the HSNO Act.

17

s 97(1)(g) of the HSNO Act.

18

In addition to MPI’s inquiry into animal welfare issues, on 3 October 2018 DOC advised us that an independent
review of the operation was to be undertaken by the Waikato Regional Council. On 31 October 2018 DOC
advised the EPA that the council was unable to undertake such a review given the need for a full audit against
the legislative requirements of the operation.
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that some of Mr and Mrs Stone’s complaints relate to issues of credibility and, given the first
limitation, it has not been possible to definitively conclude on matters of credibility or whether
or not the Stones gave “informed consent”.

Conclusions
Despite these limitations, we concluded that on the information available:
a.

the operation did not breach any HSNO controls

b.

the operation was conducted substantially in line with the relevant DOC SOPs

c.

the cattle died as a result of the Stones placing them in a paddock with access to the
operational area; specifically, the area subsequently referred to as area 2. This enabled the
cattle to enter area 2 and consume 1080 baits, which appears most likely given the lack of
any other suggested mechanism for sodium fluoroacetate being detected in the samples
taken from two deceased cattle

d.

the Stones agreed to include parts of their property in the operation

e.

the Stones state that they did not agree to include area 2 in the operation. It appears more
likely than not that the Stones agreed to include area 2, and they knew the paddock they
placed their cattle in had insecure fencing, allowing access to area 2. It is however not
necessary to reach a definitive view on these issues, given the enquiry’s limitations.

Recommendations for improvement
Importantly, the enquiry to date has revealed opportunities for continuous improvement of
aerial 1080 operations.
a.

We are of the opinion that SOP processes for consultation should provide more guidance for
operators seeking to obtain private landowners’ consent for their land to be included in aerial
1080 operations. Importantly, we consider better mapping tools would help in the consultation
process.

b.

Additionally, the SOPs should provide more guidance around risk identification, and
management.

c.

Similarly, we are of the opinion that SOP processes for consultation should ensure there is
more information that explains sodium fluoroacetate’s low bioaccumulation potential and its
high rate of biodegradation.
The Planning and Assessment SOPs would benefit from a systems review to ensure they are
fit for purpose. A regular review of the EPA’s delegation of the s 95A HSNO permission
granting power to DOC has commenced. This appears to be an appropriate work stream in
which to consider the scoping and review of the SOPs.
Additionally, the EPA has identified an area that lacks clarity, and that requires interagency
action. “Withholding periods”, caution periods, label requirements, and signage requirements
as they relate to public and private land are not clearly integrated across the regulatory
landscape.
An issue not raised by Mr and Mrs Stone, but one that we are aware of, involves process
confusion for medical officers of health and public health officers who, similarly to DOC, grant
s 95A permissions for 1080 bait operations. Permission from these officers is required to

11
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conduct aerial 1080 operations in situations where the operation presents a possible public
health risk. We are currently addressing this in our regular audit of public health units.
Finally, the information we reviewed does not obviously address whether or not DOC’s
operation complied with certification and tracking requirements under the HSWA HS Reg. 19
As these are WorkSafe matters with no apparent connection to the circumstances of the
cattle deaths, we are forwarding this report to WorkSafe for their consideration.

19

The material provided is unclear as to whether or not the appropriate licensing was held by the operators, no
material was obtained on whether or not tracking occurred.
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The Stones’ complaint
The Stones were assisted by their lawyer Sue Grey to produce YouTube videos and a formal
response on 4 June 2019. The formal response raises specific complaints and broad
concerns with the overall regulation of 1080 bait operations. These are grouped and
paraphrased as follows.
a.

b.

DOC’s pre-operational communications failed to provide Mr and Mrs Stone with sufficient
information for them to give informed consent to the operation.
•

The consultation was brief, it did not involve a visit to the actual site and was confused
due to the DOC operational planner indicating to Mr and Mrs Stone that DOC
“intended to hand-bait or trap” area 2. Although there was agreement that the Stones’
bush area would be included, pasture was explicitly excluded.

•

Further, the pre-operational consultation failed to explain who would be responsible for
the operation’s compliance with the applicable regulatory frameworks.

•

DOC staff also indicated that the 1080 baits would disappear after the first rainfall and
did not refer to the period recommended for withholding animals from areas within the
operation.

•

The consent form was too informal and was only signed by Mr Stone. It was “made
clear to DoC’s representative that Paula was not authorising Mark to sign on her
behalf”.

•

DOC requested the Stones move their cattle from area 1, which was then not included
in the operation. DOC did not update the Stones. If the cattle had not been removed,
they would have been unaffected.

DOC’s post-operational actions were “defamatory, unfair and unreasonable”.
•

c.

DOC failed to apologise, provide information, alternative feed or other support. DOC’s
media strategy was “unkind”, made false and defamatory statements, unfairly withheld
the toxicology results for six days, and then released them to the media and the
Stones at the same time. After initially offering to remove the cattle carcasses, DOC
did not remove them despite this being a requirement on the label for 1080 baits.

“Key legal concerns and relevant obligations” are identified as having been breached by the
operation.
•

There are reports of 1080 contamination in milk.

•

Discrepancies in how many 1080 baits a heifer would be required to eat before it
succumbed to sodium fluoroacetate poisoning.

•

There is “serial non-compliance” with the Agricultural Compounds and Veterinarian
Medicines Act 1997.

•

Certain Health and Safety at Work Regulations requiring the tracking of sodium
fluoroacetate do not apply and undermine those regulation’s intent.

•

There is a lack of transparency in the process for granting s 95A HSNO approvals.

•

There is a lack of compliance, monitoring and enforcement around the use of 1080
baits and a disregard for the principles of consultation set out in the 1080 Approval.

13
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In the correspondence of 22 August 2019 the Stones’ lawyer raised a further allegation of
“DOC’s failure to consult, assess or mitigate effects necessary to address HSNO s95A”. This
appears to be an allegation that the s 95A permissions issued by DOC was incorrectly
issued, due to deficiencies in the application process.

14
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Regulatory requirements for the aerial
application of 1080 baits
Sodium fluoroacetate is a hazardous substance that is used to make 1080 baits. Both
sodium fluoroacetate and 1080 baits have individual approvals under HSNO, which were
reassessed in 2007. 20 These substances can only be used in a workplace 21 and are primarily
governed by WorkSafe controls provided for under HSWA HS Regs and enforced by them. A
number of HSNO controls still apply, which are enforced by the EPA. As noted earlier, some
HSNO controls (disposal and ecotoxic) are enforced by WorkSafe in any workplace.
The 1080 bait used in this operation was “cereal-based pellets containing 1.5 g sodium
fluoroacetate/kg” (HSR002424). 22

HSWA HS Reg controls
For completeness we note that the key HSWA HS Regs controls that touch upon this enquiry
are:
a.

persons in possession of the 1080 baits must hold a controlled substance licence 23

b.

persons applying the 1080 baits must hold a certified handler certificate (previously called an
approved handler certificate) 24

c.

requirements for aircraft carrying out the aerial operation 25

d.

persons in control of work involving 1080 baits must provide signage 26

e.

persons in control of a workplace where 1080 baits are present must record their location and
movement (tracking). 27 This would appear to address Ms Grey’s concern referred to above at
para 47.c about the lack of tracking of 1080 baits.

HSNO controls
The key HSNO controls that touch upon this enquiry are:

20

The 1080 Approval referred to sodium fluoroacetate as sodium fluoroacetate (1080) and 1080 baits as
formulated substances containing 1080.

21

See the Hazardous Substances (Hazardous Property Controls) Notice 2017, r 13.

22

The HSNO approval number for this substance is HSR002424. The HSNO classification is 6.1B (oral), 6.1C
(inhalation), 6.8A, 9.1D and 9.3A. See for further details the EPA’s website on hazard classification codes:
https://www.epa.govt.nz/industry-areas/hazardous-substances/rules-for-hazardous-substances/hazardoussubstances-classification-codes/

23

HSWA HS Reg r 13.12.

24

HSWA HS Reg r 13.9.

25

HSWA HS Reg r 13.20.

26

HSWA HS Reg r 13.19.

27

HSWA HS Regs Part 19, Schedule 26, Table 1.
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a.

Application rates: must not exceed 30g sodium fluoroacetate/ha of permitted area. 28

b.

Colour: 1080 baits must be blue or green. 29

c.

Permission to use on Conservation estate or in areas where a risk to public health may be
created: s 95A approval required from DOC and medical officers of health or health
protection officers respectively. 30

d.

Restrictions on aerial application of certain substances: must be a bait permitted for aerial
application, permission obtained and notification requirements complied with. 31

e.

Notification of aerial operations: with sufficient prior notification, but no more than 2 months,
before the application to anyone next door to the application area (pre-operation
notification). 32

f.

Post operational reporting to the EPA: as soon as practicable, but no later than six months
after the operation is completed, notify the EPA of certain details (set out below, often
referred to as post-operation notification). 33
It is instructive to note that HSNO defines an ecotoxic control as a “control imposed under
[HSNO] for the purposes of controlling the ecotoxic effects of a hazardous substance”.
HSNO defines ecotoxic as “capable of causing ill health, injury, or death to any living
organism”. This means that the HSNO ecotoxic control regulating application rates and bait
colour is enforced by WorkSafe, given that s 97(1)(a) requires WorkSafe to enforce ecotoxic
controls in any workplace.
More relevantly for present purposes, and as indicated earlier, there is an expectation that an
operation is conducted in accordance with DOC’s SOPs and that in appropriate
circumstances the operation is audited against that SOP to ensure consistency with best
practice.

Application rates
The application rate sought in the permission from the relevant public health unit was 2 kg of
bait/ha 34 (equivalent to 3 g of sodium fluoroacetate per hectare). This is typical of operations,
the 2017 annual aerial report noted that “the average application rate was approximately
2.5g sodium fluoroacetate per ha for possum control”. 35 These rates are far lower than the
maximum permitted under the 1080 Approval, which is 30 g sodium fluoroacetate per
hectare. Both the PHU and the DOC permissions approved a 2 kg of bait/ha application rate.

28

See Approval at pp 168–169, and regulations 46 to 48 Hazardous Substances (Classes 6, 8, and 9 Controls)
Regulations 2001.

29

See Approval at pp 169–171, and regulation 51 Hazardous Substances (Classes 6, 8, and 9 Controls)
Regulations 2001.

30

Additional control 4, see Approval at p 184.

31

Additional control 6, see Approval at p 185.

32

Additional control 11, see Approval at p 188.

33

Additional control 12, see Approval at p 188.

34

Note that the application to DOC sought a 5kg/ha rate.

35

Annual Report on the aerial use of 1080 for the year ended 31 December 2017, at p 10.
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The operation report states that an application rate of 2kg bait/ha occurred. 36 There is no
suggestion that the application rate was exceeded.

Colour
There is consistent reference that the 1080 baits used in the operation were coloured green.

The s 95A permissions
The 1080 Approval requires anyone using 1080 baits to obtain permission from DOC if it is to
be used on Conservation estate land and from enforcement officers 37 attached to public
health units (PHUs) where “a risk to public health may be created if [1080 baits are] applied”
(eg, the operation’s proximity to waterways). While the control is expressed as requiring
permission from the EPA, the legislative intent behind s 95A, 38 as well as being explicitly
stated in the Approval, 39 is that this power is delegated to DOC and PHU enforcement
officers. 40
On 5 July 2018 a health protection officer received an application from DOC for permission
under s 95A to use 1080 baits, which was granted on 23 July 2018.
On 9 July 2018, DOC received an application from DOC for permission under s 95A to use
1080 baits. Permission was granted by David Speirs, Director, Operations of DOC on 30 July
2018. 41
The Stones’ criticism of s 95A permissions
Mr and Mrs Stone’s lawyer Sue Grey raised issues relating to DOC’s s 95A permission. The
first is an allegation of impropriety that “the current process appears to be for DOC to issue
its own approvals and simply notify the EPA”.
DOC has multiple roles under s 6 of the Conservation Act 1987, both to manage the
Conservation estate as well as to perform other statutory functions delegated to it; one being
the approval of 1080 bait operations. This type of self-approval process is common in the
New Zealand legal system. For example, certain local governments apply to themselves for
resource consent, as well as enforce the subsequent consent. How potential conflicts are
managed is an internal matter for DOC. 42 As noted above, this delegation is envisaged in
HSNO and in the 1080 Approval. In our opinion there is nothing inappropriate with this
process, and no particularised allegation was made.

36

See the Post-Operational Report at p 6 (annex “B”).

37

Medical officers of health and health protection officers who have been appointed as enforcement officers
under HSNO.

38

See s 19(2)(h) HSNO.

39

See explanation of additional control at p 184.

40

Delegated to DOC on 15 September 2015, and to medical officers of health and health protection officers on 23
March 2016.

41

See DOC’s s 95A permission (annex “C”).

42

See for example the helpful discussion in Best Practice Guidelines for Compliance, Monitoring and
Enforcement under the Resource Management Act 1991 (July 2018) at pp 15 to 16.
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The second issue was described as: “DoC’s failure to consult, assess or mitigate effects
necessary to address HSNO s95A”.
This appears to require an analysis of DOC’s application, against the Planning SOP and the
Assessment SOP to see if the permissions should have been issued. As the Operation’s
compliance with the Planning SOP for consultation is discussed later in this report, to which
the Authority concludes substantial compliance was achieved, the focus here is on whether
or not DOC failed to properly assess the application to address HSNO.
This highlights the issue of what should have happened, given that DOC’s communication
register 43 stated that Mr Stone was going to “sort out the [one section not currently fenced]
pre op”. As we have concluded, the placement of the cattle in a paddock with access to area
2 enabled eight cattle to consume 1080 baits and die.
In a 15 October 2018 OIA release from DOC to the Stones’ lawyer, emails were provided
detailing DOC’s assessment of the communication register. We obtained these emails on 13
September 2019.
This information clearly describes a sufficiently rigorous assessment process. The fact
remains that the communication register records that “Mark is going to sort out the [one
section not currently fenced] fence pre op”. This section is internal fencing, which DOC is not
responsible for. The Stones had volunteered sections of their property to be included in the
operation. It is not immediately clear how this could make DOC responsible for the Stones’
animal welfare obligations over and above the Stones more obvious and direct obligations to
their cattle. This was set out in the consultation document that was signed by Mark Stone:
“The Department agrees … to reimburse the owner of any stock shown to have been killed by
ingestion of the pesticide outside the operational area only where the death is a direct cause of the
negligent acts of the Department.”

The DOC assessor asked on a number of occasions about the Stones and their bees, a
matter referred to in the communication register. This was followed up by the DOC
operational planner with the Stones. Despite requesting the Stones to provide their
beekeeper’s details to DOC on four occasions, 44 these were never forthcoming. Although it is
possible to criticise DOC for retaining the Stones’ land within the operation, given this lack of
follow through in respect of their bees and relying on the Stones to fix their internal fencing 45,
this did not (as noted above) remove the Stones’ obligations for their cattle’s welfare.
We, however, suggest that as the communications register appears to be being used as a
risk register the SOPs should specifically adopt a risk-based approach to this document. For
example, the SOPs do not provide guidance on using the communications register as a risk

43

See the Communication register (annex “D”), titled a “communication plan”, and a required step of the
Planning SOP at p 18. This document is constantly updated throughout the operation.

44

By email on 9 and twice on 12 July, as well as in person on 18 September 2018 when the DOC operational
planner dropped four bottles of emetic pills for the Stones’ dogs.

45

Arguably, the combination of the Stones saying they would fix their fence, and their obligations under s 10 of
the Animal Welfare Act 1999 to “ensure that the physical, health … of the animals are met in a manner that is
in accordance with … good practice”, make it fair to describe the risk as having been explicitly discussed
during consultation and addressed.
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register. Once a contingent risk (eg, the Stones fixing their internal fence) and performance
risks were identified (eg, failure to provide beekeeper’s details) the issue of keeping the
Stones’ property in the operation could have been reassessed by DOC.
Finally, it is noted that the obligation to obtain s 95A permission only arises for Conservation
estate land. Therefore, strictly speaking, there was no need to obtain permission from DOC
for the operation to include the Stones’ land. While this is a relatively technical observation it
also provides some insight into the inherent complexity of the regulatory system. It also
highlights that the allocation of risk between the Stones and DOC occurred, at base, in a
private / contractual capacity.
As noted earlier, the application granted by the PHU officer appears to have suffered some
process confusion. The Stones have not criticised this aspect of the operation, and we are
aware of this process confusion through our regular audit work. The issue will be addressed
there.

Restrictions on the aerial application
Additional control 6, restriction on aerial application of certain substances, applies:
Additional
control 6

Restriction on aerial application of certain substances
(1) No person may apply, or engage another person to apply, a formulated substance
containing 1080 by aerial application unless—
(a) aerial application is a permitted method of release for that substance in
accordance with regulation 51 of the Hazardous Substances (Classes 6, 8 and 9
Controls) Regulations 2001 (Control Code E4 above); and
(b) if required, the person has a permission or permissions (as the case may be)
granted in accordance with Additional Control 4; and
(c) a copy of each permission is supplied to the pilot of the aircraft; and
(d) the person has given public notice in a newspaper available in the areas in which
the substance will be applied of the proposed aerial application in accordance
with subclause (2); and
(e) the substance is applied no more than 2 months after the date of the public notice
referred to in paragraph (d); and
(f) if the person is not the owner or occupier of the area over which the substance
will be applied, the person has given notice of the proposed aerial application to
the officer in charge of the police station that is nearest to the application area.
(2)

The public notice referred to in subclause (1)(d) must—
(a) be given with sufficient prior notification, but no more than 2 months, before the
proposed aerial application; and
(b) specify the following:
(i) the approximate date on which the substance will be applied:
(ii) the name and nature of the substance:
(iii) a description of the area over which the substance will be applied,
including—
(A) the boundaries of the area; and
(B) districts, roads, and other commonly known features that may identify the
place:
(iv) the location or locations where members of the public may view maps of the
area over which the substance will be applied, and the times when such
maps may be viewed:
(v) the name and address of the person responsible for the application of the
substance.
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The operation meets the requirements of additional control 6:
a.

the 1080 bait in question (HSR002424) is permitted for aerial application (see the 1080
Approval at p 185)

b.

the appropriate permissions were granted

c.

copies of the permissions were provided to the helicopter company on 25 August 2019 46

d.

public notification in the Waitomo News and the Ruapehu Press was given on 24 July 2018

e.

the aerial application happened within two months of public notification in accordance with
subs (2)

f.

a pre-operational notification letter was sent to the Te Kuiti police station on 18 July 2018. 47

Pre-operation notification
Additional control 11, notification of aerial or ground-based operations, provides:
Additional
control 11

Notification of aerial or ground-based operations
(1) No person may apply, or engage another person to apply, a formulated substance
containing 1080 by aerial application or ground-based application unless the
person has given notice of the proposed application to occupiers and, as far as
practicable owners, of land, dwellings or buildings immediately abutting the application
area.
(2) The notice referred to in subclause (1) must—
(a) be given with sufficient prior notification, but no more than 2 months, before the
proposed application and, if requested by the person notified, shall be repeated
at a mutually agreed time before the proposed application; and
(b) specify the following:
(i) the approximate date on which the substance will be applied:
(ii) the name and nature of the substance:
(iii) a description of the area over which the substance will be applied,
including—
(A) the boundaries of the area; and
(B) districts, roads, and other commonly known features that may identify the
place:
(iv) the name and address of the person responsible for the application of the
substance.
(3) This control shall come into force on 1 January 2008.

The Stones, along with 12 other neighbouring landowners, received pre-operational
notification letters. The Stones’ letter was sent on 18 July 2018.

46As
47

set out in DOC’s operational plan task list.

See communication register at p 30.
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Post-operation notification
Additional control 12, aerial application – provision of information to the Authority provides:
Additional
Control 12

Aerial application – provision of information to the Authority
(1) Any person who applies, or engages another person to apply, a formulated substance
containing 1080 by aerial application (“the operation”) must, as soon as reasonably
practicable, but no later than six months, after the operation, provide a written report
to the Authority, such report to include the following information—
(a) the reasons for the operation, including information on pre-operation notification
and the methods and outcomes of any pre-operation consultation;
(b) details of the operation, including date(s), location and application rate;
(c) a map of the operational area showing relevant waterbodies, any public drinkingwater supply, nearby farmland, human habitations and recreational huts and
tracks;
(d) a measure of possum or other relevant pest numbers before and after the
operation (if available);
(e) reports on any incidents (for example, accidental releases or overflights) or
complaints in relation to the operation, including details of relevant parties,
locations, actions, impacts (if available);
(f) details and results of pre- and post-operational monitoring of birds and
invertebrates (if available);
(g) details and results of post-operational monitoring of water quality (if available);
(h) details and results of pre- and post-operational monitoring of key species of
relevance to Māori (food, rongoa species) (if available); and
(i) an overall assessment of the outcome of the operation.
(2) This control shall come into force on 1 January 2008.

We received the necessary post-operation report on 6 December 2018 providing for the
matters set out in the additional control 12. It referred to the incident involving the cattle:
“8 cattle died after pushing through a gate and accessing baits in the operational area”.

Additionally, DOC provided us with the following notifications.

48

a.

On 10 September 2018, we received an email from DOC that notes the death of eight cattle,
samples had been taken, “stock may have gained access through an open gate/fence”, and
“the farmer has confirmed that the fence was standing on Friday”.

b.

On 26 September 2018, we received an internal DOC audit of the operation. This is an
expectation of the delegation of the s 95A HSNO permission granting power from the EPA to
DOC. The audit was limited to the section of pest control method, 24-hour notifications,
signage, bait and carcass monitoring, and compliance with PPE and the Safety Handling
Sheet. The conclusion was that the operation was “well-run”. No mention was made of the
incident involving the cattle. This was appropriate given the audit’s limited scope and that the
issues surrounding the cattle were subject to ongoing investigation at that stage.

c.

On 3 October 2018, we received an incident report on the deceased cattle from DOC. The
report notes that Mark Stone stated “the gate was standing and the area stock proof on …
the day after the operation” 48. Further, the report stated that the helicopter’s GPS flight lines

A comment supported in the statement of DOC’s Supervisor for the Biodiversity based in Te Kuiti’s 15 October
2018 statement.
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show that there was no “over-flight” and there was a 50-metre buffer within the operational
area. A computer-generated map was annexed to the report.

The 1080 Approval’s expectation of best practice for
consultation
An expectation of the 1080 Approval and one viewed as being important for risk
minimisation, is for users of 1080 baits to adopt best practice consultation in accordance with
SOPs.
These general best-practice requirements for consultation are not HSNO controls but instead
are “recommendations to encourage best practice and greater consistency in relation to
communication and consultation”. 49 The 1080 Approval notes the “ethos of continuous
improvement” 50 and that DOC’s SOPs “provide a sound basis for best practice”. 51
The DOC SOPs have been developed since the 1080 Approval decision, in consultation with
the EPA. The directly relevant SOPs, as mentioned before are:
a.

the Planning SOP

b.

the Assessment SOP.
The Planning SOP sets out six phases for a 1080 bait operation:

a.

Phase 1: Preparing

b.

Phase 2: Planning

c.

Phase 3: Pre-operational

d.

Phase 4: Operational

e.

Phase 5: Post-operational

f.

Phase 6: Reporting.
Consultation is part of the first four phases of the Planning SOP.
The Assessment SOP provides guidance on assessing and determining applications for
DOC granting permission under the delegated s 95A permission granting power. There are
seven steps (only six of which apply to DOC) to the assessment and two for the decision. As
part of the assessment the following steps are taken:

a.

Step 1: confirm application is complete

b.

Step 2: capture treatment blocks in the pesticide application

c.

Step 3: evaluate control method

d.

Step 4: identify and assess risks and adverse effects

e.

Step 5: calculate estimated caution period and evaluate whether or not risks are acceptable

f.

Step 6: make recommendation

49

See 1080 Approval at 11.7.

50

See 1080 Approval at para 11.7.3.

51

See 1080 Approval at para 11.7.4.
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g.

Step 7: prepare documentation.
The Assessment SOP provides a standard for consultation that refers 52 back to the Planning
SOP’s consultation standards and identifies that it is compulsory to consult with all occupiers
of land:
The application satisfies the applicable DOC standards for consultation. Consultation on effects is
compulsory with:
•

all occupiers of land included in the proposed treatment area (e.g. grazing licence holders,
bee keepers)

…

This consultation standard is presumably that expressed at phase 1, standard 6 of the
Planning SOP: 53
Consultation on effects includes ensuring that treatment block boundaries, including sensitive
boundaries and exclusion zones are appropriate and correct.

And phase 2, standard 1 54 of the Planning SOP:
appropriate consultation takes place with landowners and occupiers prior to seeking their consent.

Planning SOP
Phase 1, Preparing: Step 8 – determining the level of consultation
Two steps apply:
a.

the operations manager decides on the level of consultation (control methods, effects only or
notification only)

b.

a communication plan is created.
The communication plan (created on 22 May 2017 for the operation) records that the
decision on the level of consultation was made on 24 November 2017 by DOC’s Maniapoto
District Office Operations Manager. The decision was for the level of consultation to be
effects only, which means that the method (aerial application of 1080 baits) had been
decided and consultation would only be in respect of modifications to this plan. 55 This
method was identified as being the only viable option given the area and target pests.
On 22 May 2017 DOC created the operational plan for the Mapara area. It identified that pest
control in the area had begun in 1987 and aerial 1080 bait operations had occurred on eight

52

At p 15.

53

At p 19.

54

At p 33.

55

See Planning SOP at p 20.
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previous occasions. 56 Sixty-five hectares of the Stones’ land was identified for possible
inclusion in the operation, along with a further 559ha of private land. 57
Effects-only consultation (rather than control methods) is entirely appropriate. DOC was
planning on treating a large area of conservation estate, had successfully aerially applied
1080 baits for a number of years at this location without apparent issue, and there was
evidence of increasing breeding pairs of kōkako following these operations.
We reiterate that effects-only consultation with all occupiers and (as far as practicable)
owners of land included in and adjacent to the proposed treatment area for aerial 1080
operations is compulsory under the Planning SOP. The post-operational report to the EPA
required by the 1080 Approval must report on that consultation.
Before moving to phase 2, the communication plan requires a “long-range notification letter”
to be sent to adjoining landowners. The communication register records this notification letter
was sent to the Stones on 22 December 2017. 58
Phase 2, Planning: step 5 – Effects-only consultation and obtaining landowner consent
As the level of consultation had been determined (ie, aerial application of 1080 baits), the
next consultation step occurred at phase 2 (planning), step 5. This is where adjoining
landowners’ consent is obtained.
The process for step 5 involves:
a.

consulting with the target audience

b.

obtaining consent

c.

generating a record including an update to the GIS

d.

printing the various documents substantiating this process as a record of consultation and
included in an appendix to the application to DOC for permission under s 95A.
The process details standards:

a.

standard 1: appropriate consultation occurs prior to seeking consent

b.

standard 2: that consent is obtained prior to the operation proceeding

c.

standard 3: any subsequent changes to the operation are consulted upon

d.

standard 4: the operational plan is consistent with the consent

e.

standard 5: there is a record of all consent conditions and other agreements

f.

standard 6: visits or phone calls are used where consent is being sought

g.

standard 7: a consultation key facts pack is prepared

h.

standard 8: all target audiences are given the key facts pack, or receive “all its key messages
communicated” to target audiences

56

1990/91, 1991/92, 1992/93, 1995/96, 2001/02, 2006/07, 2011/12, and 2015/16. The Stones had been
consulted as adjoining landowners in respect of the most recent (2015/16) aerial 1080 bait operation.

57

A total of 624 ha of private land was proposed for inclusion, along with 2,015 ha of the Conservation estate.
Grand total: 2,639 ha.

58

Although the file copy appears dated 19 December 2017.
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i.

standard 9: a record of all phone calls and visits is recorded in the communication record

j.

standard 10: the outcomes of consultation and obtaining consent are recorded in the
communication plan.

Consultation with the Stones
After a number of phone calls, the DOC operational planner met the Stones on 15 June 2018
at their home (not at the farm) 59. The communication register records the following.
Any changes to operation; specify any outstanding issues

Landowner/occupier consent
conditions and any other
agreements made

1/05/2018- Talked to Paula, Mark not around, try again tomorrow
night. [DOC staff]
2/05/2018- Rang, no answer [DOC staff].
11/06/2018 rang no answer. 12/06/2018 rang no answer and
sent email. Got marks cellphone, spoke to him and booked in
visit for 15/6 with [DOC staff] 15/06/2018 - Visit with Mark and
Paula went really well, very supportive of the operation and what
we are trying to achieve, they asked that all the bush areas on
his farm are added into the operation, as he's not currently
residing there due to issues with access over the flooded Ford.
Mark is going to sort out the (one section not currently fenced)
fence pre op. Require more than 24hr notice would be good as
there are currently stock in the treatment area that they expect to
be out well ahead of the Operation, and secure inside the
paddocks below the house. Paula would love to see the Kokako
if there was an opportunity. Consent forms signed. Has muzzles
from last time, asked for more emetic pills. 18/07/18 - [DOC staff]
hand delivered 4 pottles of pills to Mark, Mark was going to
contact his beekeeper once he spoke his neighbour

Agreed to add all the bush on his 109ha
property.

The DOC operational planner’s first statement 60 notes the following from the 15 June 2018
consultation.
In general, they were excited about the programme and saving the kōkako through this programme
and course of action. …
At the meeting, I showed them maps which did not include their property as we were only doing
Mapara Wildlife Reserve, all conservation land and any private adjoining land that had kōkako
habitat.
I showed them the map of the boundaries which originally did not include their farm land. While we
were looking on the map at "bush blocks" I asked them if they would like to have their "bush block"
included in the drop zone. They were positive and reiterated that as they did not reside on the land
they saw the benefit of their bush block being included to eradicate any pests. We spoke about the
areas that would not be included, such as the house, their pasture areas, where their water tanks

59

The Stones lived and worked at a separate property at Otorohanga, DOC statement 10 October 2018.

60

Made to MPI on 10 October 2018.
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were situated as well as where the bees were so that area would not be included in the area. Mark
and Paula showed me on the map what areas they were referring to.
From my discussions with the Stones as well as going over the maps, there was no confusion and
they confirmed that they understood the boundaries of their property well. I can confirm this as they
told me that in the past they weren't completely aware of their boundaries but had recently
confirmed these. Mark Stone also initialled the map showing the boundaries and operational areas.
I attached the map to my summary.

We were provided with A4-sized copies of two maps of the area used during the
consultation. It is understood that these maps were sized A3 61 for the consultation. The first
map showed landowners adjacent to the operation, rivers and roads (the landowners’
map). 62 The second map is a satellite image, with land parcels and boundaries highlighted
(the satellite map). 63
Mr Stone consented to the operation occurring on the farm in a consent form 64 and on the
landowners’ map.
The consent form signed by Mr Stone is referenced: DOC-2843137. The Planning SOP
recommends (at p 32) that the letter of consent should be document reference number
docdm-95913. We obtained the recommended document. The consent form signed by Mr
Stone is more detailed and DOC cannot be criticised for using this consent form. The
additional detail in the consent form, with Mr Stone’s answers in quotes, is provided here:
a.

the common boundary between my property and the treatment area is fenced and excludes
stock from the treatment area: “yes”

b.

the boundary of your property is marked correctly on the accompanying map: “yes”

c.

are stock likely to be in the treatment area (forest)? “no”.
The consent form also relevantly recorded:

a.

the granting of permission to DOC to lay 1080 baits on their property, for the purpose of
animal pest control as discussed and shown on the accompanying map: “yes”.
The landowners’ map identified the Stones land (“v” shaped yellow patch) and was then
marked up with two areas (area 1 and area 2) indicated with hatched markings (see below
picture). Mr Stone’s initials (MS) appear to be written over area 1 and also at the bottom of
the map:

61

As set out in an email sent to us from the DOC operational planner on 3 July 2019.

62

Landowners map (annex “E”).

63

Satellite map (annex “F”).

64

Consent form (annex “G”).
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In their March 2019 YouTube video the Stones state:
Sue Grey:

And when this map was prepared with this hatching on the yellow area, who drew
that hatching on the map?

Mark Stone:

Well, we never drew that on the map

Paula Stone:

No.

Mark Stone:

-- so -- yeah.

Paula Stone:

No. No.

Mark Stone:

We -- I can -- I can -- I can definitely say that that would’ve been DOC.

Our opinion is that it more likely than not that Mr Stone’s initials were written by him over an
identified area (the hatched area) as the yellow area is their entire farm. We also consider it
more likely than not that both areas 1 and 2 were marked up with hatching in the presence of
the Stones. We note that there is no other reason for the communication register to note a
discussion with Mr Stone about the lack of appropriate fencing to area 2.
“Mark is going to sort out the (one section not currently fenced) fence pre op.”

The alternative explanation is that DOC staff added area 2 to the operation after the
consultation. This is not only highly improbable but was not raised by the Stones following
their receipt on two occasions 65 of maps including the two areas in the operation, the first of
which noted that “65ha of your property is being included in the ... operation”. Nor in their
September 2018 YouTube video, where no mention is made that area 2’s inclusion in the
operation had not been consented 66; and where their lawyer identifies the question to be
investigated as follows:

65

9 July 2018, and 29 August 2018.

66

It is further noted that in a 19 September 2018 media report Mrs Stone stated that it is “likely the animals forced
their way through a gate” and that it is “very likely” the cattle went into area 2. See RNZ report
https://www.rnz.co.nz/audio/player?audio_id=2018663148.
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So what happened, the cows were put in a paddock that DoC said that they should be put in where
they'd be safe for the poison operation. DoC were in charge of the security of the fences, making
sure everything was safe. DoC approved that, they went ahead and did the poisoning. DoC now
say that fencing wasn't suitable and that the cows somehow got through a gate.
Now, what we don't know is whether the cows did go through the gate in to the block that was
poisoned and then went back into the original block where they'd been and died in the original block
or whether poisoned baits were also dropped in the second block and were eaten by the cows in
that block and they then died in that block. So that's a question that's still being investigated.

The Planning SOP does not provide any standards for the quality or type of maps used
during the consultation. It is noted that the template application to DOC for s 95A permission
states 67 that the “preferred” scale for maps attached to that application is 1:50,000.
It appears as though the GIS mapping programme for the operation was updated on 28 and
29 June 2018 with the results of the consultation.
DOC created a detailed operational map 68 that showed both area 1 and area 2 as being
within the operation (see below picture). This map was emailed (along with the signed
landowners’ map) 69 to the Stones on 9 July 2018, with the comment, “here are the copies of
the signed consent and maps with the agreed boundaries. 65ha of your property is being
included in the Mapara … operation due to commence in August”. The detailed operational
map was included in the permission application.

A follow-up email on 12 July 2018 from DOC staff was sent, which Mrs Stone responded to
on 12 July 2019, advising that she would ring Mr Stone that day and “let him know that you
have sent information”.

The Stones’ criticism of the consultation
As noted earlier, the Stones raise a number of issues about the consultation.

67

At p 12.

68

Detailed operational map (annex “H”).

69

Although we note that DOC have separately confirmed that each map was forwarded, but not both.
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Did DOC’s operational planner say that a part of area 2 “was too small and intricate to have 1080 bait
aerially applied”?
The Stones’ lawyer raised a specific allegation in correspondence on 25 February 2019 that
DOC staff said that a part of area 2, a “4-hectare mixed pasture/bush block…was too small
and intricate to be aerially poisoned” 70.
The DOC operational planner denied this, stating 71 that:
I did not say that the “the 4-hectare mixed pasture/bush block was too small and intricate to be
aerially poisoned”. First I had no idea what size that block was, and as far as I was aware that piece
of land was all bush. The map I had with me during the consultation was an aerial map identifying
the entire treatment area, it was not magnified enough to easily identify small pasture areas
contained in the bush blocks generally. The Stones did not refer to it as being mixed pasture bush
block, the aerial photo was not clear that pasture was contained within the block other than on the
larger block (see further in this comment). Had the topic of size been raised at the time and had the
concept of excluding the pasture part of that block been discussed I would have advised that the
risks would be too high and that stock in that pasture area would have direct access to the
treatment toxic area. At no time did the Stones discuss excluding or wanting to exclude the
southern bush area.

The Stones’ lawyer reiterated the allegation in the written response to the EPA on 4 June
2019:
My clients say that [DOC operational planner] made clear that DoC would not aerially poison the 4hectare mixed bush/pasture block because it was too small and intricate and it had a river running
through it which provided downstream stock water. This was very sensible as the bush in the 4hectare block was easily accessible (a public road runs next to the paddock) and could very easily
have been trapped.
The map provided by DoC about the proposed operational boundary did not differentiate between
areas where it intended to use aerial poison and areas where it intended to hand bait or trap. The
Stones read this in [sic] map in reliance on the advice provided by [DOC operational planner] during
her visit.

We are unaware of any information or material suggesting that hand baiting or trapping was
being proposed as any part of the operation. The communication plan 72 and the application 73
set out the area’s history of pest control, and the assessment of the application 74 specifically
considers and rejects baiting and trapping options. The communication register does not
refer to hand baiting or trapping being discussed which given how different these forms of
pest control are to an aerial 1080 bait operation, we would have expected to have been
recorded if it was discussed.

70

Correspondence from the Stones’ lawyer dated 25 February 2019.

71

DOC’s response to EPA question on 5 April 2019.

72

Operational plan at pp 4–6.

73

Refer to DOC application to DOC at pp 3–5.

74

Refer to DOC decision on DOC application at p 3.
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The Stones did not raise this allegation in their September 2018 YouTube video, however,
their lawyer states in the video:
The Stones say they felt very pressured from DoC because they felt that they were almost being
bullied into agreeing that if they didn't agree to poison being on their land they'd be letting down the
whole kōkako protection programme.
Now what’s come out since is that area could easily have been trapped, there was absolutely no
need for 1080 poison to be used at all let alone aerially in such a small area, I mean it’s ridiculous.

We consider it unlikely that the 15 June 2018 consultation included a discussion of nonaerially applied 1080 bait treatment for area 2.
Did Mrs Stone make it clear that she was not authorising Mr Stone to consent on her behalf?
The Stones’ lawyer also states that it was “made clear to DOC’s representative that Mrs
Stone was not authorising Mr Stone to sign on her behalf”. 75
There is no material that supports this suggestion. To the contrary, the consultation record
notes that:
Visit with Mark and Paula went really well, very supportive of the operation and what we are trying
to achieve, they asked that all the bush areas on his farm are added into the operation…Paula
would love to see the kōkako if there was an opportunity.

In the September 2018 YouTube video, Mrs Stone states:
so I feel very sad about the whole situation and awful that I didn't ask them more questions before
they started their operation.

And further on in the September 2018 YouTube video, that she:
did ask a few questions about the 1080 and I believed that there was – it was such a minute
dosage it wouldn’t really kill large animals….”

The March 2019 YouTube video 76 records Mrs Stone stating:
…she did explain to us about the water source. So, she said those areas were best to be bait
station, that was her words, and so we agreed. We said, “Okay. Oh, yes”, because we didn’t know
anything about the 1080, and what it does, and stuff. And so we were going along with what [the
DOC operational planner] was suggesting, and we thought that was sensible, what she did say,
which is why we were happy to continue with the meeting with her.

We consider it unlikely that Mrs Stone “made clear to DoC’s representative that Mrs Stone
was not authorising Mr Stone to sign on her behalf”.

75

See the Stones’ lawyer’s written response of 4 June 2019, at p 5, para 3(d), and a similar assertion in 25
February 2019 correspondence from their lawyer that Mrs Stone “explicitly” refused to consent to the
operation.

76

Note that the link to this was forwarded to the EPA on 4 June 2019.

30

Enquiry into an aerial pest control operation at Mapara Wildlife Management Reserve | December 2019

Did DOC’s operational planner say that the 1080 baits “would disappear after the first rainfall”, and fail
to mention the “withholding period”?
The Stones lawyer raise a further issue that the DOC operational planner indicated that the
1080 baits “would disappear after the first rainfall” 77 and did not advise that once 1080 baits
are applied to “pasture then those pastures cannot be lawfully grazed during the MPI/Food
Safety withholding period of six months due to risk of contamination of the food chain” . 78
Firstly, a withholding period is typically used to ensure that primary produce (such as meat or
milk) is not contaminated by the source animals’ recent exposure to chemicals. It restricts
primary producers’ ability to present the primary produce to the market until a certain period
of time has lapsed since the exposure.
We were unable to locate a withholding period for sodium fluoroacetate in the Food Act
2014, the Agricultural Compounds and Veterinary Medicines Act 1997 (ACVM Act) or
associated regulations and notices as suggested by the Stones’ lawyer. We note that this
regulatory area is relatively complicated, and not within our jurisdiction. However, we suggest
that it is likely that this situation arises because sodium fluoroacetate is not a veterinary
medicine (which typically is used to set withholding periods), and there is a general
prohibition 79 on persons presenting primary produce for supply if they reasonably suspect
that there is sodium fluoroacetate present.
In their response to a draft copy of this report, MPI clarified that withholding periods are set
under the ACVM Act as a product risk management control. These are set where animal
treatment or exposure is inherent in the product approval and residues from that treatment or
exposure need to be managed. Vertebrate toxic agents (such as 1080 baits) are managed
though label requirements rather than withholding periods.
Secondly, we note that DOC’s communications to the Stones refers to a “caution period”,
which relates to how long signage is required to be in place. This does not at law restrict
grazing, however it appears to have been treated as such by the Stones and DOC. As
discussed below, this confusion is something that we have identified as suitable for
interagency engagement.
The DOC operational planner states in her 10 October 2018 statement to MPI:
I told them that the drop would be aerial and done by way of helicopter and talked in general about
how the bait gets spread. I discussed the purpose of the prefeed and the importance of timing and
weather around the prefeed and the toxic. I further discussed and spoke about the caution period,
bait and carcass monitoring.
I talked to them about once the caution period had been met, (which I explained was dependant on
either 100mm of rain or a time frame of between 4-8 months), that the sign would then be removed
and DOC would declare the area safe for dogs and hunting. We spoke specifically about the risk as

77

See the Stones’ written response of 4 June 2019 at p 4, para 2(c).

78

Ibid at para 2(d).

79

See the Animal Products Notice: specifications for Products Intended for Human Consumption at part 11.3(3),
and the Food Notice: Maximum Residue Levels for Agricultural Compounds at page 50.

31

Enquiry into an aerial pest control operation at Mapara Wildlife Management Reserve | December 2019 |

the Stones have several dogs on their property and asked if they needed muzzles, but they did not
as they still had some left from the last drop.
I also offered and they accepted emetic pills for their dogs. I explained how the pills worked and
that they were not an antidote and would only make the dogs vomit to get them to a vet. I further
advised them to always keep the pills on them or on the farm bike.

In response to our questions 80 the DOC operational planner relevantly stated:
Both sat in on the consultation as both own the land, however Mr Stone was the "manager" and he
was the responsible for the stock movements and operations on the farm and that was conveyed to
me [the DOC operational planner] during the consultation meeting. Paula was interested in the ford
on their property, the book she was writing and the Kokako in the bush. Mark was interested in the
cattle, the fences, the stock movement and operational details such as caution periods and risks to
dogs. Mark elected to sign the form, and he was the one who read through the details and
confirmed all his answers and signed his consent …
We usually talk about a caution period which is a safer period than the 100 mills of rain period
which dilutes the toxin to a safe level. The caution period is discussed and explained in the
consultation. I explain when it would be safe to allow stock and dogs to re-enter an area that has
been treated. We tell farmers that they will be notified in writing when that period is as its reliant on
the bait and carcass monitoring for break down. The period is expressed as a minimum of 4 months
and an expected maximum of 8 months, depending on the speed of carcass break down. The
caution period however can be extended beyond 8 months if bait and carcass monitoring shows
that they have not broken down to the required levels.
…
The advice regarding the risks were as set out in the documents provided. Discussions as set out
above about the caution period, risks to stock and dogs if ingesting bait or carcass, the need for
emetics for the dogs and muzzles, that the emetics are not an antidote for dogs and must be kept
with the farmer at all times was discussed at the meeting. There were no questions asked about
"long term" effects other than the caution period. Other risks to humans was mitigated because they
advised they would not be residing on the land during the operation and caution period. There is no
information regarding "long term effects" other than during the caution period. Therefore none is
offered.

The Planning SOP’s requirements
The Planning SOP requires 81 that the information in the key facts pack is communicated to
consultees. Relevant to the operation, the key facts pack (which the communication register
records was left with the Stones during the 15 June 2018 consultation) comprises:

80

Sent on 26 March 2019, which made no mention of the Stones’ allegation of omitting to discuss caution
periods. DOC’s response was provided on 5 April 2019.

81

At p 34, standard 8.

32

Enquiry into an aerial pest control operation at Mapara Wildlife Management Reserve | December 2019

•

The 1080 fact sheet from the DOC website www.doc.govt.nz/nature/pests-andthreats/methods-of-control/1080/faqs/
Is there a risk to water supplies?
1080 is highly soluble in water and quickly dilutes to very low and harmless concentrations. It then
biodegrades into non-toxic products.
…
Does it build up in the environment?
1080 does not bioaccumulate – it naturally breaks down in the environment and does not leave
permanent residues in soil, water, plants or animals. Most if not all of the 1080 in pellets washes out
after 100mm of rain.
…
Does 1080 kill other animals?
Dogs are very susceptible to 1080 and should be kept away from pest control areas. DOC notifies
communities and puts up warning signs on land where 1080 has been used. Signs aren’t removed
until monitoring shows all 1080 baits and pest carcasses are safe. …

•

Key facts pack doc-5403897
What you need to know
The pesticides we use for aerial predator control are poisonous to humans and domestic animals.
Poisoning can occur through eating cereal baits or poisoned animals.
o

The 1080 cereal baits are about 2 cm long, cylinder-shaped and are dyed green

o

Non-toxic pre-feed cereal pellets are about 2 cm long, cylinder-shaped but are fawn-coloured

(not dyed)

Dogs in particular are highly susceptible to 1080. The risk to dogs from poisoned carcasses will
remain until they have completely rotted, perhaps for more than six months.
These risks can be eliminated by following these simple rules:
•

DO NOT touch bait

•

WATCH CHILDREN at all times

•

DO NOT EAT animals from this area

•

Poison baits or carcasses are DEADLY to DOGS

Observe these rules whenever you see warning signs about pesticides. Warning signs indicate
pesticide residues may still be present in baits or animals. When signs are removed, this means
you can resume normal activities in the area. …

Conclusion
It appears unlikely that during the consultation DOC failed to discuss signage, the risks
presented by 1080 baits, and rainfalls impact on their biodegradation. This is because the
Stones recall a discussion about rainfall, which is only relevant to the issue of 1080 bait
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biodegradation, and two of the written pieces of information used during the consultation
discuss these issues. 82
We do note that the information DOC provided (see above at para 130) during consultation is
not misleading of the situation:
1080 is highly soluble in water and quickly dilutes to very low and harmless concentrations. It then
biodegrades into non-toxic products.
1080 does not bioaccumulate [sic] – it naturally breaks down in the environment and does not leave
permanent residues in soil, water, plants or animals. Most if not all of the 1080 in pellets washes out
after 100mm of rain.
Signs aren’t removed until monitoring shows all 1080 baits and pest carcasses are safe.

This was in line with the 1080 baits’ label (imposed under the ACVM Act, which is how the
Food Act’s residue limit obligations are imposed) 83 which provides:
Stock must be kept off the treatment area until baits have been washed out by rain, removed or
destroyed.

For completeness we note that the Stones could not breach the label requirement, given that
it applies to the users of the substance. 84
Further, it appears unlikely that DOC discussed withholding periods because none
apparently apply.
1080 baits biodegrade rapidly, especially in the conditions present during the operation and
even quicker with significant rainfall. 85 There is nothing misleading about advising that
significant rainfall would render the 1080 baits harmless. We are not in a position to make a
finding on the specific words alleged to have been said by DOC staff, nor is this necessary.
The written material left with the Stones clearly states that, “Most if not all, of the 1080 in
pellets washes out after 100mm of rain”.
We consider that the issue raised by the Stones appears to be more focused upon whether
or not they were advised of sodium fluoroacetate’s bioaccumulation and biodegradation
within the context of them being primary producers, and the role signage plays in this
context. As stated in the written response from their lawyer at 2.b):

82

We also note, that as part of the next step under the Planning SOP, pre-operational notification occurred on 18
July 2018 where the Stones received the key facts pack again.

83

See s4A(5) of the Agricultural Compounds and Veterinary Medicines Act 1997 which gives the helpful example
that:
(a)

maximum residue limits for food products are set under the Food Act 2014; while

(b)

this Act assesses and controls agricultural compounds to ensure the Food Act residue limit is not
breached.

84

See condition 31 of the decision to register the 1080 bait under s 21 of the ACVM Act.

85

See the reassessment decision at paras 10.3.5, 10.3.14; and, for example, An updated review of the toxicology
and ecotoxicology of sodium fluoroacetate (1080) in relation to its use as a pest control tool in New Zealand
New Zealand Journal of Ecology (2011) 35(1): 1–20, where it is stated: “Under favourable conditions, such as
11–20C and 8–15% moisture, 1080 may be significantly defluorinated in 1–2 weeks”. Or the PhD thesis
referred to by the Stones’ lawyer, referred to below at para 174.
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DoC’s employee and its information pack failed to explain who would be responsible for ensuring
the operation was safe, lawful and compliant in all respects - including with the requirements
of…food safety (withholding periods for pastures contaminated with 1080 poison baits or
carcasses).

We note the Stones repeated statements that they felt like they were not provided with
enough information on how sodium fluoroacetate degrades. The following comment from
Paula Stone would appear to capture this concern:
What worries me is that because we've got no knowledge of what this 1080 is -- it -- how it
decomposes, you know, what happens to it…

This issue raises a rather complicated aspect of sodium fluoroacetate’s regulation. Sodium
fluoroacetate biodegrades very quickly, and has a low bioaccumulation potential – benefits
identified in the 1080 Approval – and noted in the consultation documents that the Stones
received.
Despite this, signage is required to be in place for a minimum of six months or until the 1080
baits are removed, or are no longer toxic under the HSWA HS Regs. We note that this
appears at odds with DOC’s approach in setting the caution period, on the basis of a
“pesticide calculator” with a four-month minimum signage period.
Because of the absence of a withholding period, it appears that the signage requirements
have been adopted as a de facto replacement. Despite withholding periods only preventing
the introduction of primary produce into the food chain, they (or more specifically the signage
requirement, or the caution period) appear to have been interpreted as prohibiting use. This
might be appropriate for the Conservation estate, where there are specific caution periods for
hunting feral meat, 86 and risks to dogs from scavenging animal carcasses with sodium
fluoroacetate residue. Clearly, if private land is included in an operation, specifically primary
production land, more information is required. We note that DOC sent a letter on 4 March
2019 to the Stones that stated:
Warning signs will now be removed and you can now resume normal activities in the area that was
treated.

We note that there was no legal impediment to the Stones using area 2 and, provided there
was confidence the 1080 baits applied to the area had dissolved in the rain, no risk to their
cattle from grazing. Of course the risks to dogs remained, given their tendency to scavenge
carcasses, which due to the deceased animal’s metabolism ceasing retains sodium
fluoroacetate residue until the carcass degrades.
We consider that better information can be provided. This is something that we will be
engaging with MPI, DOC, WorkSafe and MOH on to ensure that the information provided
during consultation is as helpful as possible. A six-month signage control is an unhelpful
“withholding period” for people in the Stones’ circumstances, and does not reflect the science

86

See the Animal Products Notice: specifications for Products Intended for Human Consumption at part 11.10.
MPI advised that potential updates to this notice were possible, and that the reference to “feral meat” should
read “wild mammal and game estate” to reflect the notice.
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or the ACVM regime. We consider that the various responsible government agencies should
consider whether or not more targeted information should be developed to address this gap.

Phase 3, Pre-operational: Step 3 – notify target audience of planned operation
As discussed earlier, a key facts pack must be given to target audiences as part of the preoperational notification step.
The Planning SOP, at phase 3, step 3 does not specify a template for the pre-operational
notification letter, however it notes the following relevant standards:
8

For any operation involving 1080 … the pre-operational notification is ‘given with sufficient
prior notification but no more than 2 months before’ the pesticide is laid.

….
10

A Notification key facts pack is prepared using the Notification key facts pack template and
given to all target audiences, or all its key messages are communicated to them in other ways.

The communication register records that on 18 July 2018 the Stones were sent a preoperational notification letter. The letter included a map of the operational area and a fact
sheet.
There was a public notification in local newspapers on 24 July 2018, as required under the
Planning SOP. 87

Phase 4, Operational: Step 1 – brief operators before field work; and Step 3 –
24-hour notice
The Planning SOP 88 requires a pre-flight of the operation’s boundaries.
We are aware of three relevant pre-flights, the first on 10 August 2018 (involving a local
landowner accompanying DOC staff), 25 August 2018 (the pre-feed flight that laid nonpoisonous baits) and the third on the morning of 6 September 2018 (the pre-flight), the same
day of the 1080 drop.
During the pre-flight on 10 August 2018 a local landowner accompanied DOC staff on the
flight. They were “not comfortable on how close we were to stock water supplies and, as a
result of his feedback, we cut that section from the treatment area. The section that was cut,
was in fact the section [area 1] from the [Stones] property”. 89 We were advised that the
decision to remove area 1 occurred after the location of the water intakes was clarified on 22
August 2018. For ease of reference the following map was provided by DOC 90, which shows
the water intakes of concern on the northern boundary of the Stones’ property (shown as
blue water-drop symbols). The map also shows the removal of area 1 from the operational
area:

87

Standard 13, at p 41.

88

See at p 50.

89

See statement of DOC’s Supervisor for the Biodiversity based in Te Kuiti’s 15 October 2018 statement

90

Provided on 13 September 2019, following a 29 August 2019 information request,
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The communications register records that DOC made a “24-hour notice pre feed” phone call
to the Stones on 23 August 2018 and no issues were recorded.
During the pre-feed flight on 25 August 2018, cattle were noticed by the DOC operational
planner in the operational area. The location was recorded using GPS. On 29 August 2018
the DOC operational planner phoned Mr Stone and advised him of the cattle. A map was
emailed 91 to Mr Stone identifying the location of the cattle.
The communication register records:
29/08/2018 - 13:45 [the DOC operational planner] spoke to Mark and advised him that there was 4
cattle inside the treatment area during the prefeed operation, then emailed map with location of stock.
3/09/2018 - 14:57 [the DOC operational planner] received a voicemail from Mark, he advised that he
had been back to check on his stock and all were accounted for and he couldn't find any stock in the
treatment area. [DOC staff] called 05/09/18 spoke to Mark at 1000 to let him know Toxic would be
applied on Thursday 6th.

The map relevantly provided:

91

Pre-flight map (annex “I”).
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The communication register records a “24-hour notice toxic” phone call was made to the
Stones on 5 September 2018, advising Mr Stone that 1080 baits would be applied on 6
September 2018. No issues are recorded. A final pre-flight occurred the morning of the
operation.
The Stones are critical of DOC for advising them that cattle were observed in the operational
area, and then subsequently did not apply 1080 baits to that area. The Stones’ formal
response from their lawyer states:
DoC failed to advise my clients’ of its decision at a late stage to remove my clients’ 12 hectare bush
block from the operational area. This decision was made by DoC, but not communicated after DoC
had told my clients to move their cows away from that block. This omission directly resulted in the
death of my clients’ cows, as the cows would have been safe in the paddock they were in before
DoC instructed that they be moved.

We note that it is not clear whether or not the Stones actually had cattle in the operational
area that they then moved, as the communication register records that Mr Stone advised that
he could not find any in the operational area. Mr Stone states in the second YouTube video 92
that his response to DOC notifying of cattle in the operational area was:
The cattle that you can see in that bush out the back, number paddock sorry, area 1, they are not
our cattle. So, you’ll have to speak to one of my neighbours. They are not mine, and left it at that.

92

Responding to our questions sent on 12 March 2019, containing the map used during the consultation, not the
map referred to above that identified cattle in the operational area
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The decision to remove area 1 occurred 15 days prior to the operation on 6 September 2018.
We note that the communication plan does not record that the removal of area 1 was
communicated to the Stones. We note that this could be described as a breach of standard
3, of planning phase 5 of the Planning SOP, which relevantly provides:
The standards for obtaining landowner and occupier consent are:
…
3. Landowners and occupiers are consulted when there are changes to the operation after
consent/permission has been granted.

DOC accept that the Stones were not informed, and that they should have been advised as a
matter of courtesy and working with landowners. DOC does not accept that this change to
the operational scope, after consent, is a breach of the above standard. DOC note that no
further consent was applied, and no new risks arise.
We consider the failure to notify the Stones of the change to the operation to be a breach of
this standard. The plain wording of the standard clearly sets an expectation that people in the
Stones situation would be consulted on when there are changes to the operation, after
consent has been granted. Just because the change did not require further consent to be
obtained, does not remove the standard’s requirement.
Despite this finding, we consider that no new risks arose from the failure to consult, in other
words that the breach was not material. This is because:
a.

The contemporaneous record (see above at para 153) and Mark Stone’s statement (see
above at para 157) suggest that the Stones did not move their cattle in response to DOC
advising them on 29 August 2018 that cattle were seen in the operational area;

b.

The map sent to the Stones on 29 August 2018 appears to record cattle in area 2 of the
operation, not area 1 (“12 hectare bush block“) as asserted by the Stones in their formal
response 93; and

c.

DOC were entitled to rely upon the Stones having their stock in paddocks without access to
areas they had agreed to include in a 1080 bait operation.

Conclusion on the operation’s compliance with the SOPs
We consider that despite the breach identified above, the operation substantially complied
with the SOP’s expectations of consultation. The standards require compulsory consultation
on effects with “occupiers of land in the proposed treatment area”. This occurred. Although
the Stones were not advised of the decision to remove area 1 / reduce the scope of the 1080
operation, we consider this had no material effect for the reasons given above. Despite this,
we consider this standard should be more explicit. Further, we consider risk management
should be addressed in clearer terms.

93

We note that this map additionally suggests that area 1 had been removed from the operation, and could be
described as DOC advising the Stones of the removal of this area from the operation. However we consider
given the lack of explicit notification of this fact in the email, it is not capable of being fairly described as
notification of this change.
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For example, the communication register was read by the DOC assessor. The issue of the
Stones beekeepers was identified. Follow up emails were sent to the DOC operational
planner, who dutifully enquired with the Stones in an attempt to obtain the beekeeper’s
details so that they could be consulted with. We have some questions as to whether or not
the SOPs provided sufficient practical guidance on how to highlight this risk, given that no
record of any actual consultation with the beekeeper was obtained. Instead the DOC
assessor was told on 30 July 2018 (the day the permission was granted) that “Mark
Stone…was going to contact the beekeeper as he had got the details from his neighbour”.
Similarly, the contingent risk of the Stones failing to fix “the one section not currently fenced”
was not escalated. The Assessment SOP does not explicitly identify this type of risk, rather it
simply directs at step 4, the identification and assessment of risks so that the assessor has a
“complete and accurate picture of the risks”. Then at step 5, the assessor’s satisfaction of the
necessary risk management is limited to ensuring signage is at appropriate places, that there
is a public health permission, and that “accounting for other consent conditions applicable to
the proposed operation”.
Finally, the assessor is told to:
Identify any additional performance standards that should be applied to manage the risks to an
acceptable level, including those suggested on the Performance Standards sheet.

We have reviewed the performance standards sheet attached to the permission letter. It is
not obvious whether any of these performance standards have been designed to address the
type of risks identified in the communications register (reliance upon an owner fixing their
internal fence and contacting their beekeeper).
It is not immediately obvious as to how this final facet of risk management encompass the
condition making power under s 95A. We note again, that technically the s 95A power, and
therefore the Assessment SOP, are irrelevant to this concern because the Stones’ land is not
conservation land, we are however more broadly concerned to ensure the SOP is fit for
purpose.
Therefore we consider there is merit in reviewing these documents’ role in the process to
ensure that they are enabling of HSNO decision-making.

DOC’s post-operational actions
Criticisms were made of DOC’s post-operational actions. Whether or not these actions were
defamatory, unfair or unreasonable is beyond our statutory jurisdiction.
We do note that DOC’s proposal to bury the cattle was in line with the label requirements for
the 1080 baits. The reason why the cattle were not all buried was due to the instructions
DOC received from the Stones’ lawyer on 17 September 2018. 94

94

See file note of DOC Operations Manager, dated 18 September 2018.
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Further, we note that the Stones’ lawyer’s written response states “DoC failed to... provide …
alternative feed”. This is contrary to the record which states that DOC offered the Stones
baleage (although the offer was not accepted). 95

Other legal concerns
The Stones’ lawyer raises a number of other “key legal concerns”. Most of these are beyond
our jurisdiction, a matter relayed to the Stones’ lawyer separately from this report.

Reports of milk contamination
The Stones’ lawyer’s formal response states:
A report by Ministry of Health Toxicology Nathalie [sic] Foronda in …refers to the accidental 1080
contamination of milk at levels which could cause harm to humans

A footnote in the formal response states:
3

Extract from PhD by MoH Toxicology Nathalie [sic] Foronda
2.2.2.2 Food
The general public is more likely to encounter 1080 exposure through ingestion of trace amounts
in food such as meat or milk. There were incidents reported to the Ministry of Health relating to
feral meat and milk 1080 contamination exceeding the maximum residue limit (MRL) in foods of
0.001 mg kg-I (J. Simpers. comm. 1998). It was reported that 1080 had killed nine dairy cows
after 1080 application in baits. The estimates showed that milk taken from surviving animals
within the first 48 hours of the poisoning incident contained 1080 four times the allowable MRL in
any food of 0.001 mg kg-I even after the massive dilution within the silo milk.

4

Nathalie [sic] [Foronda (2007, December 8). Health risk assessment and health risk
management with special reference to sodium monofluoroacetate (1080) for Possum control
in New Zealand (Thesis, Doctor of Philosophy). University of Otago.
https://ourarchive.otago.ac.nz/handle/10523/8090?fbclid=IwAR20sTLgXc1gb2yT5cOthUE7
PhxUi7xg9k28zVtbwnpK8-ABTDynmzn_ndc

However, the specific paragraph quoted had the final three sentences omitted, which states:
However, test results showed no detectable 1080 in the dry product or in the reconstituted milk (J.
Sim pers. comm. 1998). The Ministry of Health issued a public statement that the dairy products
were fit for human consumption. However, it would be of particular health concern if the milk taken
directly from the cows was consumed by the public since it may contain unacceptable levels of
1080.

The thesis continues, concluding:
The risk to humans from eating meat of domestic animals accidentally poisoned with high sub lethal
concentrations appears to be minimal to low because 1080 is cleared rapidly from domestic

95

See Supervisor for Biodiversity team, based at Te Kuiti’s statement of 15 October 2018, and accompanying file
note, Operations Manager file note 18 September 2018, and the Stones’ first YouTube video.
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animals, usually within a few days (Eason et al. 1994b). Using residue data from sheep, Eason
(1993) and Rammell (1993) estimated that even in a worse case scenario, a 30 kg child would have
to eat 500 g of meat from a sheep that had eaten one or two toxic baits within the previous 2-3
hours to receive a near-lethal dose of 1080.

We are not aware of any reports of milk contamination from sodium fluoroacetate. We note
the increased milk and milk product testing undertaken by MPI as a result of “Operation
Concord” 96 (the Dairy and National Chemical Contaminants Programme) does not appear to
have detected any sodium fluoroacetate in raw milk, or dairy. 97

96

See https://www.mpi.govt.nz/protection-and-response/responding/1080-blackmail-threat/

97

None of the NCCP raw milk summary reports, or the dairy product result summaries available at
https://www.mpi.govt.nz/processing/dairy-products/monitoring-and-testing-dairy-products/national-chemicalcontaminants-programme-nccp/nccp-sampling-plans-and-summary-reports/ refer to any detected sodium
fluoroacetate contamination.
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Circumstances of the cattle deaths
We also considered the circumstances surrounding the cattle deaths, which we acknowledge
as being unfortunate.
Test results showed that sodium fluoroacetate was present in the stomach contents from two
of the cattle. No other causes of death has been suggested, and it can be fairly assumed that
all eight cattle died from ingesting sodium fluoroacetate, most likely the 1080 baits that had
been applied to the Stones’ land. This is supported by the observations of DOC staff on 10
September 2018, set out below at para 183.
DOC and the Stones’ accounts differ on the issue of area 2’s inclusion in the operation. The
Stones’ lawyer states in the 4 June 2019 written response to us that area 2 “was not to be
poisoned – but which was poisoned by DOC”. 98
As discussed above at paras 105, 106 and 112 to 117, we consider that it is more likely than
not that the Stones consent extended to area 2 being included in the operation.
We note that in their September 2018 YouTube video 99 the Stones suggest that the cattle
may have “somehow got through a gate” and, in a 19 September 2018 media report Mrs
Stone stated that it is “likely the animals forced their way through a gate” and that it is “very
likely” the cattle went into area 2. 100
DOC staff who visited the farm on 10 September 2018 and who investigated the “one section
not currently fenced”, record:
Myself, the Stones and [DOC staff] walked along the track to the fence line and as soon as we got
within sight of the fence line, one could immediately see the gate lying on the ground.
We walked up to the area and recall mentioning to the Stones, that it would be clear that the cattle
gained access to the operational area through this opening. I suggested that we walk down the
track a little bit to see if we could see any visible site of bait where it wasn't supposed to be.
There was no sign of any bait where it should not have been (in the buffer zone) we only walked for
about 50m. What we did see however was fresh hoof prints and cow shit, which indicated that they
had been in the operational area.
The Stones also saw this and I think it was Paula that mentioned that it was evident that the cows
had gained access through the opening into the operational area.
Once we came to the conclusion that stock had been inside the operational are and could easily
have gained access as a result of the gate lying on the ground, I suggested to the Stones that they

98

Stones' written submissions of 14 June 2019 at p 3.

99

“DOC were in charge of the security of the fences…DOC now say that fencing wasn’t suitable and that the
cows somehow got through a gate.”

100

See RNZ report https://www.rnz.co.nz/audio/player?audio_id=2018663148
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move their still living stock to another paddock as there was still living stock standing around in the
paddock where the dead stock was found, most importantly with clear access still to the operational
area. The last thing they needed was for more to go through the opening and at this point the
Stones started to move the stock. [DOC staff] and myself stayed behind and [DOC staff] took
photos of the gate and the surrounding area. [DOC staff] and I also wandered around to look for
the remaining missing stock.
…
[DOC staff] took photos of the gate and immediate surrounding area. The gate is clearly lying on
the ground. The one end is still attached to the post by way of a chain. There is no post on the other
side that the gate would have been attached to. I only saw two quarter round posts lying on the
ground. Mark actually explained to me that these two pillars were used to prop up the gate, one on
either side.
On closer inspection, which is evidenced by the photos [DOC staff] took, the two pillars appear to
have been on the ground for a while as they have weeds growing over them. We actually moved
the one post to show the indentation in the ground that demonstrated to me that these two pillars
have been lying on the ground in that particular position for a while. I do recall Mark mentioning
while we were standing at the gate talking that the gate was standing on Friday (day after the drop)

However, in the 14 March 2019 YouTube video, Mr Stone states that he “knew there was no
fence” preventing cattle access to area 2 and that he had not agreed for area 2 to be
included in the operation:
But then unfortunately, this small piece of bush by our house has become the operation area, not with
my agreement.

The Stones’ lawyer suggests in their 4 June 2019 correspondence that during the
consultation DOC said that area 2 would not be included in the aerial operation and would
instead be hand-baited and trapped. This could explain the reference to the fencing for area
2 in the communication register.
However, as discussed above at paras 112 to 117 there is no evidence that hand-baiting or
trapping was ever part of the consultation or the operation. The DOC operational planer
disputes having ever made these statements. The last time pest management in the Mapara
area included trapping was in 1992, and hand-baiting using 1080 baits has never occurred.
The September 2018 YouTube video suggests (at its highest) that “what’s come out since” is
that area 2 “could easily have been trapped”. The March 2019 YouTube video suggests that
the DOC operational planner said area 2 was “best to bait station” and then the 4 June 2019
correspondence specifically alleges that the DOC staff member said that area 2 was going to
be hand-baited and trapped.
We consider it unlikely that DOC stated that area 2 was not going to be included in the aerial
operation, but hand-baited and trapped. Even if it had been hand-baited, the issue stemming
from the inadequate fencing remains.
We consider that it was likely human error that led to the cattle consuming 1080 baits and
succumbing to sodium fluoroacetate poisoning. The Stones placed their cattle in a field that
did not have adequate fencing separating it from area 2. When the Stones agreed to include
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area 2 in the operation, they knew the fencing was inadequate and that their cattle
sometimes entered the bush in that area. The fencing and gate was photographed on 10
September 2018 during DOC’s initial site visit after being notified of the deceased cattle.

Although the Stones initially claimed that the fence (pictured above) had been upright, it is
debatable if the method for securing the fence was adequate or even in place four days
before, when the operation occurred. The poles supposedly holding up the fence were
observed on 10 September 2018 submerged some way into the earth with the grass under it
whitening from the lack of sun.
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The loss of livestock from accidental poisoning was considered in the 1080 Approval which
notes that such incidents were attributable to human error. 101 The 1080 Approval notes that
the best approach to mitigating this risk is through best practice communication and
consultation. 102 This is achieved through adopting SOPs such as the Planning SOP.
The GPS data clearly shows that the helicopter applying the 1080 baits operated within the
permitted operational boundaries, there was a buffer zone, and the wind was blowing into the
operational area. We are unaware of any challenge to these facts, and note that the Stones’
lawyer has had access to the GPS data for some time. Given the lack of anything more than
an unsubstantiated and equivocal suggestion the baits fell outside of the operational area, on
balance we are satisfied the 1080 baits were applied where DOC intended them to be
applied. This area was covered by the relevant HSNO permissions which DOC had. There is
no information suggesting a breach of any HSNO controls and the Stones’ correspondence
to us does not appear to suggest any specific breach of a HSNO control.

101

At para 10.7.3.

102

See at p 200 in respect of pet suffering, and concern around incidents.
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Conclusions and recommendations
This enquiry looked at:
•

whether DOC’s operation complied with the HSNO Act 1996 the 1080 Approval, and DOC’s
SOPs

•

the circumstances surrounding the cattle deaths.
We have reviewed all the material available to us from DOC, the PHU, MPI and the Stones.
We conclude that:

•

the operation did not breach any HSNO controls

•

the operation was conducted substantially in line with the SOPs, specifically the consultation
expectations

•

the 1080 baits were applied to the areas DOC had intended, and had permission to apply
them to, which included area 2

•

the Stones agreed to include parts of their property in the operation

•

it is more likely than not that the Stones agreed to include area 2 in the operation and they
knew the paddock they placed their cattle in had insecure fencing, allowing the cattle access
to area 2

•

it was human error that led to the cattle ingesting 1080 baits

•

it is more likely than not that the cattle died from ingesting 1080 baits.

Recommendations
This enquiry has revealed opportunities for continuous improvement of aerial 1080
operations.
a.

We are of the opinion that SOP processes for consultation should provide more guidance
when operators seek to obtain private landowners’ consent for their land to be included in
aerial 1080 operations. Importantly, we consider better mapping tools would help in the
consultation process.

b.

Additionally, the SOPs should provide more guidance around risk identification, and
management.

c.

Similarly, we are of the opinion that SOP processes for consultation should ensure there is
more information that explains 1080’s low bioaccumulation potential and its high rate of
biodegradation to help inform the advice about withholding periods.
A regular review of the EPA’s delegation of the s 95A HSNO permission granting power to
DOC has commenced. This appears to be an appropriate work stream in which to consider
the scoping and review of the SOPs.
Additionally, the EPA has identified an area that lacks clarity, and that requires interagency
action. “Withholding periods”, caution periods, label requirements, and signage requirements
as they relate to public and private land are not clearly integrated across the regulatory
landscape. We will be engaging with our regulatory partners to address this.
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Appendices
Appendix 1: Timeline of events
This timeline of events shows what happened in the lead up to the deaths of the cattle.

22 May 2017
DOC creates its aerial 1080 operational plan for the Mapara area. It identifies that pest
control in the area had begun in 1987 and aerial 1080 bait operations had occurred on eight
previous occasions. 103 65 hectares of the Stones’ land is identified for possible inclusion in
the operation, along with a further 559ha of private land. 104
DOC’s communication plan (created on 22 May 2017 for the operation) 105 records that the
decision on the level of consultation was made on 24 November 2017 by DOC’s Maniapoto
District Office Operations Manager. The decision was for the level of consultation to be
effects only, which means that the method (aerial application of 1080 baits) had been
decided and consultation would only be in respect of modifications to this plan. 106 This
method was identified as being the only viable option given the area and target pests.

22 December 2017
DOC sends a “long-range notification letter” to adjoining landowners advising of DOC’s initial
planning of aerial 1080 operations in the area. The communication register records this
notification letter was sent to the Stones on 22 December 2017. 107

12 June 2018
DOC emails the Stones to initiate consultation.

15 June 2018
DOC operational planner meets the Stones at their home (note: not at the farm).

28–29 June 2018
It appears that the GIS mapping programme for the operation was updated on 28 and 29
June 2018 as a result of the consultation.

103

1990/91, 1991/92, 1992/93, 1995/96, 2001/02, 2006/07, 2011/12, and 2015/16. The Farmers had been
consulted as adjoining landowners in respect of the most recent (2015/16) aerial 1080 bait operation.

104

A total of 624 ha of private land was proposed for inclusion, along with 2,015 ha of the Conservation estate.
Grand total: 2,639 ha.

105

The document (possibly erroneously) states on the face that it was created in 2017, however it is titled “2018”.

106

See Planning SOP at p 20.

107

Although the file copy appears dated 19 December 2017.
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5 July 2018
A health protection officer employed by the Public Health Unit (PHU) within the Waikato
District Health Board (DHB) receives an application from DOC on 5 July 2018 for permission
under s 95A to use 1080 baits. Permission was granted on 23 July 2018.

9 July 2018
A detailed operational map and a signed landowners’ map 108 are emailed to the Stones by
DOC with the comment “here are the copies of the signed consent and maps with the agreed
boundaries. 65ha of your property is being included in the Mapara … operation due to
commence in August”. The operational map showed two areas of the Stones’ land that have
come to be known as area 1 and area 2, which were denoted as being within the 1080
operation. The detailed operational map was included in the permission application.
DOC, under its HSNO s 95A delegation, receives an application from DOC for permission to
use 1080 baits. Permission was granted by David Speirs, Director Operations of DOC on 30
July 2018. 109

12 July 2018
A follow-up email from DOC staff is sent to the Stones. Mrs Stone responds on the same day
advising that she would ring Mr Stone that day and “let him know that you have sent
information”.

18 July 2018
The Stones are sent a pre-operational notification letter. The letter included a map of the
operational area and a fact sheet.
A pre-operational notification letter is sent by DOC to the Te Kuiti police station. 110 DOC staff
hand deliver four bottles of emetic pills to the Stones as a precaution for dogs.

23 July 2018
Waikato PHU grants permission for DOC to use 1080 baits.

24 July 2018
A public notification of the operation is published in the Waitomo News and Ruapehu Press
as required under the Planning SOP. 111

108

Although we note that DOC have separately confirmed that each map was forwarded, but not both.

109

See DOC’s s 95A permission (annex “C”).

110

See communication register at p 30.

111

Standard 13, at p 41.
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30 July 2018
Permission is granted by David Speirs, Director Operations of DOC 112 under HSNO s 95A
delegation for DOC to use 1080 baits at Mapara.

10 August 2018
DOC undertakes a pre-flight with a neighbour. The neighbour raised concerns about area 1’s
proximity to stock water intakes.

22 August 2018
DOC decides, once the location of the water intakes is clarified with DOC GIS, and
operational staff, to remove Area 1 from the operation.

23 August 2018
DOC makes a “24-hour notice pre-feed” phone call to the Stones and no issues were
recorded.

25 August 2018
Copies of the permissions were provided to the helicopter company involved in the
operation. 113
The first of two pre-flights occurs. It is a pre-feed flight that lays non-poisonous baits. During
the pre-feed flight, the DOC operational planner notices cattle in the operational area. The
location was recorded using GPS.

29 August 2018
The DOC operational planner phones Mr Stone and advises him of the cattle sighted in the
operational area. A map is emailed 114 to Mr Stone identifying the location of the cattle.

3 September 2018
The DOC operational planner receives a voicemail from Mr. Stone advising that he had been
to check on his stock and all were accounted for, and that he couldn't find any stock in the
treatment area.

5 September 2018
A “24-hour notice toxic” phone call is made to the Stones. Mr Stone is advised that 1080
baits would be applied on 6 September 2018. No issues are recorded.

6 September 2018
The second pre-flight occurs in the morning. The aerial 1080 drop is conducted.

112

See DOC’s s 95A permission (annex “C”).

113As
114

50

set out in DOC’s operational plan task list.

Pre-flight map (annex “I”).
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9 September 2018
The Stones contact DOC to let them know eight of their cattle have been found dead.

10 September 2018
On 10 September 2018, we received an email from DOC that notes the death of eight cattle,
samples had been taken, “stock may have gained access through an open gate/fence”, and
“the farmer has confirmed that the fence was standing on Friday”.

26 September 2018
On 26 September 2018, we received an internal DOC audit of the operation. This is an
expectation of the delegation of the s 95A HSNO permission granting power from the EPA to
DOC. The audit was limited to the section of pest control method, 24-hour notifications,
signage, bait and carcass monitoring, and compliance with Personal Protective Equipment
and the Safety Handling Sheet. The conclusion was that the operation was “well-run”. No
mention was made of the incident involving the cattle. This was appropriate given the audit’s
limited scope and that the issues surrounding the cattle were subject to ongoing investigation
at that stage.

3 October 2018
On 3 October 2018, we received an incident report on the deceased cattle from DOC. The
report notes that Mark Stone stated “the gate was standing and the area stock proof on …
the day after the operation”. 115 Further, the report stated that the helicopter’s GPS flight lines
show that there was no “over-flight” and there was a 50-metre buffer within the operational
area. A computer-generated map was annexed to the report.

115

A comment supported in the statement of DOC’s Supervisor for the Biodiversity based in Te Kuiti’s 15 October
2018 statement.
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Appendix 2: Map of key areas
This map delineates the areas of the Stones’ land which DOC consulted for inclusion in its Mapara
Reserve aerial 1080 operation. The Mapara Wildlife Reserve lies to the south of the Stones’ farm.
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Annexes to the Mapara enquiry report
The evidential records that this enquiry draws on have been annexed to accompany this report. They
are listed below and hyperlinked to the EPA’s website below for the reader’s reference.

1.

Foot
note

Description

Annex

12

Toxicology results

A
https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-enquiry-2018-AnnexeA-Toxicology-Results.pdf

2.

3.

4.

5.

36

Post-operational
report

B

41,
109 &
112

DOC’s s 95A
permission

C

43

Communication
plan

D

62

Landowners map

https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeB-Post-operational-report.pdf

https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeC-DOCs-s-95A-Permission.pdf

https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeD-Communications-Plan.pdf
E
https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeE-Landowners-map.pdf

6.

63

Satellite map

F
https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeF-Satellite-map.pdf
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7.

64

Consent form

G
https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeG-Consent-form.pdf

8.

9.

54

68

91 &
114

Detailed
operational map

H

Pre-flight map

I

https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeH-Detailed-Operational-map.pdf

https://www.epa.govt.nz/assets/Uploads/Documents/HazardousSubstances/Compliance-reports/Mapara-Enquiry-2018-AnnexeI-Pre-flight-Map.pdf
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