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Memorandum
Gayle Holmes, Acting General Manager, Hazardous Substances and
New Organisms

To:

Copy to:
From:

Andrew Harbidge, Senior Advisor, Regulation

Date:

2 December 2019

Subject:

Fire Fighting Chemicals Group Standard amendment — proposal to
extend close of consultation date

Purpose
1.

The Environmental Protection Authority (EPA) is currently consulting on a proposal to amend the
Fire Fighting Chemicals Group Standard to better manage the risks to public health and the
environment from firefighting foams containing PFAS (perfluoroalkyl and polyfluoroalkyl
substances).

2.

The consultation document was issued on 30 September 2019, with submissions closing on
Monday 2 December 2019.' At the time of writing, only 7 submissions have been received, with a
number of key stakeholders still to make a submission.

3.

In addition, the following stakeholders have requested an extension to the deadline:

4.

•

Fire and Emergency New Zealand (FENZ)

•

The New Zealand Defence Force (NZDF)

•

Port Taranaki.

To allow time for these stakeholders to complete internal consultation and finalise their
submissions, and to provide more time for other key stakeholders to make submissions, it is
proposed to extend the original deadline by two weeks from Monday 2 December to Monday 16
December 2019.

5.

We recommend that the Acting General Manager, Hazardous Substances and New Organisms:
a.

note the contents of the paper

b.

agree to extend the deadline for making submissions on the proposal to
amend the Fire Fighting Chemicals Group Standard 2017 to Monday 16
December 2019.

The consultation period is longer than the statutory 30 working days (provided for in the HSNO Act) to meet New
Zealand's commitments under the Technical Barriers to Trade Agreement to allow 60 calendar days for
comments from other WTO members.
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6.

Firefighting foams are regulated under the Fire Fighting Chemicals Group Standard 2017 (the
Group Standard), The Group Standard prohibited the import and manufacture of fire-fighting
foams containing PFOS (perfluorooctanesulfonic acid) and PFOA (perfluorooctanoic acid) but did
not exclude products containing derivatives of PFOA.

7.

In May 2019, the Conference of the Parties (COP) to the Stockholm Convention decided that
PFOA and its related compounds are to be listed under the Convention as a persistent organic
pollutant.

8.

Following the discovery by the New Zealand Defence Force of soil and water contamination at the
Ohakea and Woodbourne airbases in late 2017, the EPA began a national investigation into
whether certain firefighting foams were present at airports and other locations in New Zealand.
The investigation identified firefighting foam containing PFOS at a range of sites throughout the
country.

9.

In view of this, the EPA initiated a review of the Group Standard to ensure that the fire-fighting
chemicals used in New Zealand meet the requirements of the HSNO Act and manage the risks to
public health and the environment posed by these chemicals.

10. The EPA exercised its discretion under s9613 of the HSNO Act to initiate a proposal to amend the
Fire Fighting Chemicals Group Standard. Section 53(1A)(a) requires the EPA to publicly notify an
application under s9613 to amend a group standard, invoking the time limits and waivers
provisions of s59. An amendment to a group standard is treated as an application, putting the
EPA in the position of the applicant.
11. Section 59(4) of the HSNO Act provides that the EPA must not extend a time period or waive a
time requirement unless it is satisfied that:
(a) the applicant and the persons making submissions consent to that waiver; or
(b) any of those parties who have not so consented will not be unduly prejudiced.
12. Given that the EPA is in the position of the applicant, this statutory consideration is not entirely
applicable. The EPA has not contacted other submitters to obtain their consent in this case. In
view of this, the other parties involved have not consented to the extension of time. Therefore,
the key consideration is whether any of these parties are likely to be unduly prejudiced in terms of
s59(4)(b) by the extension of the submissions deadline.
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13. For the purposes of this time extension, 'undue prejudice' in the context of s59(4)(b) has been
taken to mean 'prejudice greater than that which would necessarily follow in every case from
waiving compliance with the time for appealing'.z
14. The time extension has been assessed against the following criteria:
•

2

2

What would be the economic impact on other submitters?

Baker v Wellington CC EnvC Al 21/97 at page 4.

•

What reasons do the requestors have for not meeting the original timeframe?

•

Would another option achieve the requester's objective?

•

What is the level of public interest in the group standard (i.e., in fire-fighting chemicals)?

15. The potential for economic impact on other submitters lies in the deferral of the final decision date,
which could make it difficult for businesses to plan for the future. For example, it is proposed to
phase out modern fluorotelomers C6 fire-fighting foams; businesses need certainty as soon as
possible about the details of the proposed phase out in order to organise replacement products
and reconfigure fire-fighting equipment. An inability to commit to future purchases of material and
equipment could increase the costs to fire-fighting companies.
16. Given that the time extension amounts to an additional two weeks, and that the final decision will
be delivered within 1-1.5 weeks of the original date, cost impacts on others involved in the
production and distribution of fire-fighting foams are likely to be minimal.
17. A two week extension was requested by Port Taranaki, who did not receive the consultation
document via direct mail out.3 The document was not received by Port Taranaki until early
November 2019, reducing the time available for making a submission. It is apparent that Port
Taranaki holds the EPA responsible for the delay. Rather than contest the point, it is
recommended that the EPA grant an extension of time to make submissions. Furthermore, as a
result of a meeting with Port Taranaki representatives, it has become clear that Port Taranaki
faces some unique and potentially very expensive issues, and will need extra time to take these
issues into account when drafting their submission. Port Taranaki, therefore, have solid grounds
for requesting an extension.
18. There are no other options available to allow for late submitters to make submissions after the
current deadline.
19. There has been a moderate level of public interest in the management and disposal of PFOS firefighting foams following the discovery of soil and water contamination at the Ohakea and
Woodbourne airbases in late 2017. This is reflected in a number of media articles that have
appeared on a semi-regular basis since the discovery of PFOS contamination. An extension of
two weeks to the deadline for submissions is unlikely to cause controversy, and creates a positive
impression that the EPA is genuinely considering the views of interested parties during the course
of consultation.
20. In view of this, it appears that no party would be unduly prejudiced by the proposed time
extension.
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FENZ also requested 2 weeks, and NZDF requested three days.

3

agree to extend the time frame for making submissions under section 59(5) on the proposal to
amend the Fire Fighting Chemicals Group Standard to Monday 16 December 2019.
❑

I do not agree to extend the time frame for making submissions on the proposal to amend the
Fire Fighting Chemicals Group Standard based on the information provided above.

Signed by:
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Gayle Holmes
Acting General Manager, Hazardous Substances and New Organisms
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Purpose
1.

The Environmental Protection Authority (EPA) is currently consulting on a proposal to amend the
Fire Fighting Chemicals Group Standard to better manage the risks to public health and the
environment from firefighting foams containing PFAS (perfluoroalkyl and polyfluoroalkyl
substances).

2.

The consultation document was issued on 30 September 2019, with submissions closing on
Monday 2 December 2019.1 At the time of writing, only 7 submissions have been received, with a
number of key stakeholders still to make a submission.

3.

4.

In addition, the following stakeholders have requested an extension to the deadline:
•

Fire and Emergency New Zealand (FENZ)

•

The New Zealand Defence Force (NZDF)

•

Port Taranaki.

To allow time for these stakeholders to complete internal consultation and finalise their
submissions, and to provide more time for other key stakeholders to make submissions, it is
proposed to extend the original deadline by two weeks from Monday 2 December to Monday 16
December 2019.

Recommendation
5.

We recommend that the Acting General Manager, Hazardous Substances and New Organisms:
a.

note the contents of the paper

b.

agree to extend the deadline for making submissions on the proposal to
amend the Fire Fighting Chemicals Group Standard 2017 to Monday 16
December 2019.

The consultation period is longer than the statutory 30 working days (provided for in the HSNO Act) to meet New
Zealand's commitments under the Technical Barriers to Trade Agreement to allow 60 calendar days for
comments from other V TO members.
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6.

Firefighting foams are regulated under the Fire Fighting Chemicals Group Standard 2017 (the
Group Standard). The Group Standard prohibited the import and manufacture of fire-fighting
foams containing PFOS (perfluorooctanesulfonic acid) and PFOA (perfluorooctanoic acid) but did
not exclude products containing derivatives of PFOA.

7.

In May 2019, the Conference of the Parties (COP) to the Stockholm Convention decided that
PFOA and its related compounds are to be listed under the Convention as a persistent organic
pollutant.

8.

Following the discovery by the New Zealand Defence Force of soil and water contamination at the
Ohakea and Woodbourne airbases in late 2017, the EPA began a national investigation into
whether certain firefighting foams were present at airports and other locations in New Zealand.
The investigation identified firefighting foam containing PFOS at a range of sites throughout the
country.

9.

In view of this, the EPA initiated a review of the Group Standard to ensure that the fire-fighting
chemicals used in New Zealand meet the requirements of the HSNO Act and manage the risks to
public health and the environment posed by these chemicals.
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10. The EPA exercised its discretion under s9613 of the HSNO Act to initiate a proposal to amend the
Fire Fighting Chemicals Group Standard. Section 53(1A)(a) requires the EPA to publicly notify an
application under s9613 to amend a group standard, invoking the time limits and waivers
provisions of s59. An amendment to a group standard is treated as an application, putting the
EPA in the position of the applicant.
11. Section 59(4) of the HSNO Act provides that the EPA must not extend a time period or waive a
time requirement unless it is satisfied that:
(a) the applicant and the persons making submissions consent to that waiver; or
(b) any of those parties who have not so consented will not be unduly prejudiced.
12. Given that the EPA is in the position of the applicant, this statutory consideration is not entirely
applicable. The EPA has not contacted other submitters to obtain their consent in this case. In
view of this, the other parties involved have not consented to the extension of time. Therefore,
the key consideration is whether any of these parties are likely to be unduly prejudiced in terms of
s59(4)(b) by the extension of the submissions deadline.
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13. For the purposes of this time extension, `undue prejudice' in the context of s59(4)(b) has been
taken to mean 'prejudice greater than that which would necessarily follow in every case from
waiving compliance with the time for appealing'.2
14. The time extension has been assessed against the following criteria:
•

What would be the economic impact on other submitters?

2 Baker v Wellington CC EnvC Al 21/97 at page 4.
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What reasons do the requestors have for not meeting the original timeframe?
Would another option achieve the requester's objective?
What is the level of public interest in the group standard (i.e., in fire-fighting chemicals)?
15. The potential for economic impact on other submitters lies in the deferral of the final decision date,
which could make it difficult for businesses to plan for the future. For example, it is proposed to
phase out modern fluorotelomers C6 fire-fighting foams; businesses need certainty as soon as
possible about the details of the proposed phase out in order to organise replacement products
and reconfigure fire-fighting equipment. An inability to commit to future purchases of material and
equipment could increase the costs to fire-fighting companies.
16. Given that the time extension amounts to an additional two weeks, and that the final decision will
be delivered within 1-1.5 weeks of the original date, cost impacts on others involved in the
production and distribution of fire-fighting foams are likely to be minimal.
17. A two week extension was requested by Port Taranaki, who did not receive the consultation
document via direct mail out.3 The document was not received by Port Taranaki until early
November 2019, reducing the time available for making a submission. It is apparent that Port
Taranaki holds the EPA responsible for the delay. Rather than contest the point, it is
recommended that the EPA grant an extension of time to make submissions. Furthermore, as a
result of a meeting with Port Taranaki representatives, it has become clear that Port Taranaki
faces some unique and potentially very expensive issues, and will need extra time to take these
issues into account when drafting their submission. Port Taranaki, therefore, have solid grounds
for requesting an extension.
18. There are no other options available to allow for late submitters to make submissions after the
current deadline.
19. There has been a moderate level of public interest in the management and disposal of PFOS firefighting foams following the discovery of soil and water contamination at the Ohakea and
Woodbourne airbases in late 2017. This is reflected in a number of media articles that have
appeared on a semi-regular basis since the discovery of PFOS contamination. An extension of
two weeks to the deadline for submissions is unlikely to cause controversy, and creates a positive
impression that the EPA is genuinely considering the views of interested parties during the course
of consultation.
20. In view of this, it appears that no party would be unduly prejudiced by the proposed time
extension.

3 FENZ also requested 2 weeks, and NZDF requested three days.
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agree to extend the time frame for making submissions under section 59(5) on the proposal to
amend the Fire Fighting Chemicals Group Standard to Monday 16 December 2019.
❑

I do not agree to extend the time frame for making submissions on the proposal to amend the
Fire Fighting Chemicals Group Standard based on the information provided above.

Signed by:
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Gayle Holmes
Acting General Manager, Hazardous Substances and New Organisms
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