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Introduction
Background
1.

The Ngaruroro River is located in the eastern North Island of New Zealand. It runs for
a total of 164 kilometres southeast from the Kaweka, Kaimanawa and Ruahine
Ranges and then east before emptying into Hawke Bay roughly halfway between the
cities of Napier and Hastings, near the town of Clive. The river is mostly a single-thread
channel from its headwaters down to Whanawhana (45 kilometers from the coast),
flowing through a greywacke rock gorge. Below Whanawhana, the river opens to wide
braided channel and is joined by the Maraekakaho River. The Ngaruroro shares a river
mouth with the Tūtaekurī, Clive River and Muddy Creek. The meeting of these rivers
forms the Waitangi Estuary.

2.

The river is named Ngaruroro which is a combination of the word ‘ngaru, meaning wave’
and a contraction of the name, Upokororo (the now extinct Grayling fish), roro. A dog
belonging to one of the earliest ancestors, Mahutapoanui, disturbed a large shoal of
Upokororo while crossing the river. The fish were in such large numbers that they
created a living wave in their flight. From that time onwards the river was known as
Ngaruroro (the wave of Upokororo).

3.

The Ngaruroro is one of several rivers that helped form the alluvial Heretaunga Plains at
the south end of the coast of Hawke Bay. The course of the Ngaruroro has changed
several times, originally flowing down what is now the Clive River. It changed to much
of its present course in 1867 during a major flood. In 1969, the bottom 4 km of river was
intentionally diverted more directly to the coast in an effort to reduce flooding. The
Karamū and Clive remain as rivers, but drain a smaller catchment.

4.

Part 9 of the Resource Management Act 1991 (“RMA”) provides the relevant statutory
authority for an application for a Water Conservation Order (“WCO”). A WCO is a tool
that can be used to recognise and protect the outstanding amenity or intrinsic values
that a water body provides, in either a natural or a modified state. An application has
been made in respect of the Ngaruroro and Clive Rivers.

The Process
The Application and its first notification
5.

The applicants for this WCO were:
5.1.

New Zealand Fish and Game Council;

5.2.

Hawkes Bay Fish and Game Council;

5.3.

Operation Pātiki Ngāti Hori Ki Kohupātiki;

5.4.

Royal Forest & Bird Society of New Zealand;

5.5.

Whitewater NZ;

5.6.

Jet Boating New Zealand.
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6.

The application was lodged on 21 December 2015 and after due consideration the
Minister for the Environment decided to appoint a Special Tribunal under s.202 of the
RMA to consider and report to the Minister on the application. Appointments to such a
Tribunal require Cabinet approval and that process and the consequential appointments
were completed on 5 May 2017.

7.

The water bodies identified in the application were:

8.

7.1.

The mainstem of the Ngaruroro River and all of its tributaries and contributing
waters (including hydraulically connected groundwaters and wetlands), from
its source in the Kaimanawa Ranges down to Whanawhana cableway (at or
about NZTopo50 BK37:918-158), “Upper Ngaruroro Waters”; and

7.2.

The mainstem of the Ngaruroro River from Whanawhana cableway (at or about
NZTopo50 BK37:918-158) downstream to the inland limit of the coastal marine
area (at or about NZTopo50 BK39:354-127), “Lower Ngaruroro River”; and

7.3.

The tributaries and hydraulically connected groundwater to the Lower
Ngaruroro River; and

7.4.

The mainstem of the Clive River from the Rauapare Stream confluence (at or
about NZTopo50 BK39:327-093) downstream to the inland limit of the coastal
marine area, at or about the State Highway 2 Bridge, Clive, approximate map
reference NZTopo50 BK39:364-113 “Clive River”.

The application sought protection of the following outstanding values, characteristics
and features of the water bodies identified in paragraph 7:
8.1.

Significance in accordance with tikanga Māori;

8.2.

Cultural and spiritual purposes;

8.3.

Habitat for rainbow trout;

8.4.

Rainbow trout fishery;

8.5.

Angling amenity and recreation;

8.6.

Habitat for avifauna;

8.7.

Habitat for native fish;

8.8.

White water kayaking and rafting amenity and recreation;

8.9.

Jet boating amenity and recreation;

8.10.

Wild, scenic and natural characteristics;

8.11.

Scientific and ecological values.

Protection of these values was sought through conditions in a draft order.
9.

The question of the extent of what was “hydraulically connected” became an issue of
some controversy in the processing of the application as is addressed below.
2

10.

Upon appointment the Tribunal is required by the relevant provisions of the RMA to hear
and report to the Minister on the application for the WCO. Under the Act, and the
Tribunal’s terms of reference, the Tribunal is able to determine its own procedures. The
Tribunal has extensive powers both under the RMA and the Commissions of Inquiry
Act. The Tribunal first met on 25th May 2017. The Tribunal determined the notification
process proposed to be undertaken.

11.

On 24 July 2017 the Tribunal settled on and despatched public notification of the
application that was broadly notified in various newspapers as well as on the website
of the Environmental Protection Authority (“EPA”). Additionally, notification was sent to
all parties who, according to the records of the Hawkes Bay Regional Council, held
relevant resource consents. In this regard it is important to note that that initial
notification contained a map showing the “Ngaruroro catchment” within a particular
boundary, and the notification text specifically referred to “hydraulically connected
groundwater”.

12.

Following notification a total of 388 submissions were lodged.

The pre-hearing phase and conference
13.

On 15 September 2017 a pre-hearing conference was held at Napier. The purpose of
the conference was to explore a range of procedural issues including the sequencing
of written evidence and the hearing procedure. Two topics in particular were identified
by the Tribunal as requiring subsequent written submissions. They were:
13.1.

Whether the hearing should be split into two hearing blocks in some manner
or form as between the upper and lower reaches of the Ngaruroro river and on
what basis that split should be;

13.2.

Whether the notification process adopted affected the Tribunal’s jurisdiction to
address groundwater issues.

14.

Following the written submissions the Tribunal directed that the hearing be split into two
blocks in which the aspects of the application and submissions more particularly
directed to the upper reaches would be dealt with first, and then the balance of matters
(and those most particularly affecting the lower reaches) would be dealt with
subsequently. Influential in giving that direction was the fact that the Tribunal was
informed that the TANK1 process was going to produce some new scientific information
of direct relevance to understanding the freshwater resources – most particularly in the
lower reaches vis-à-vis hydraulically connected groundwater.

15.

For the purposes solely of hearing process (and not in any way determinative at that
point of any boundaries or demarcation points for the purposes of any WCO) the
Whanawhana cableway was identified as the appropriate dividing line. Submissions
were sought on this at the pre-hearing conference and the majority certainly favoured
this for the purposes of the hearing. In doing so it was nonetheless emphasised that
the Tribunal would not take a rigid position towards any party whose position straddled

1

See para 21 below for explanation of TANK process.
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the hearing demarcation point or in fact subsequently realised their evidence was more
relevant to the other side of the hearing demarcation point than they first thought. The
Tribunal also recorded that a degree of tolerance would be allowed.
16.

The Tribunal further directed that the extent of what is “hydraulically connected
groundwater” was of sufficient importance and controversy to warrant further
exploration on the basis of the submissions received. It was considered that there was
a potential difficulty in the first public notification that had occurred as to the ambit of
groundwater resources that could be affected, and that the issue should be determined
before the commencement of the second hearing block where issues of hydraulically
connected groundwater would feature.

17.

Accordingly directions were given for the first hearing block covering timetabled
exchange of evidence, conferencing of experts and associated directions.

18.

Expert conferencing in respect to aquatic science and river ecology duly occurred, and
consequently some agreed statements of position of expert witnesses were recorded
and lodged.

The Hearing Phase, Stage 1 – Upper Ngaruroro
19.

The hearing in respect of the upper reaches of the Ngaruroro proceeded at Napier from
14 November 2017 to 6 December 2017. In the course of that hearing the Tribunal
gave a direction that invited the parties to explore a continuation of the TANK process
between Stage I and Stage II hearings, and to ascertain to what degree agreement or
consensus could be reached, or even supplant the need for all or parts of the
application. The direction provided for reporting back milestones as the TANK process
continued.

20.

The hearing of Stage 1 – Upper Ngaruroro was concluded on 6 December 2017.
However the hearing of Stage 2 – Lower Ngaruroro was rescheduled as indicated below
at the request of the parties in order that the TANK process could be progressed.
Accordingly the hearing was adjourned part heard.

4

Upper Ngaruroro River map
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TANK
21.

TANK is a Hawkes Bay Regional Council (HBRC) sponsored and lead programme on
the sustainable management of the Greater Heretaunga and Ahuriri catchments. TANK
is an acronym formed from the names of the major waterways of this district: the
Tūtaekurī, Ahuriri, Ngaruroro and the Karamū rivers.

22.

While the TANK process was entirely separate from the WCO Tribunal Inquiry, a
consideration of TANK is included in this report because of its significant influence on
the Inquiry. Not only did TANK feature in many if not most of the submissions, but the
second stage of the hearing into the lower reaches of the Ngaruroro was adjourned for
more than twelve months to allow for the findings of a TANK research project into the
relationship between ground and surface water to be included in the submissions to the
Tribunal.

23.

By December 2018 the TANK process had produced an advanced draft of the ‘TANK
Plan Change 9 (PC9) to Hawke’s Bay Regional Management Plan’ which would update
the HBRC’s Regional Resource Management Plan and give effect to the National Policy
Statement for Freshwater Management.

24.

The applicants argued that the TANK process was flawed and had taken far too long to
produce anything meaningful to safeguard the Ngaruroro, whereas submitters opposing
the WCO application maintained that TANK was a very positive example of community
participation in resource management and nothing should be done that might interfere
with or compromise that.

25.

The most significant TANK output for this report was the production of the ‘Heretaunga
Aquifer Groundwater Model’ report in June 2018. This research confirmed that the
waters of the Heretaunga Aquifer and the surface waters of the lower reaches of the
Ngaruroro are definitely linked.

Phase between Stage 1 and Stage 2
26.

Following the receipt of memoranda on behalf of the HBRC concerning the progress of
the TANK process, and supporting information and legal advice to the Tribunal from Dr
Claire Kirman of Ellis Gould (published on the EPA website), a teleconference with
counsel for various parties was held on 1 June 2018.

27.

Written submissions on further notification were sought and received following that
teleconference. Accordingly on 18 June 2018 the Tribunal directed that as a result of
the further information regarding hydraulically connected groundwater, there should be
further and broader notification, and the form of that was subsequently settled. The
broader notification was attributable to the fact that the recently developed modelling
had shown that the extent of groundwater hydraulic connection was much greater than
had been realised at the time the application was lodged. The extended ambit of
notification reflected that, with 341 additional submissions being received. Nine
submissions were from submitters who had submitted after the first notification. 319
submissions were sent to the EPA via the Forest & Bird web page, all of which
supported a WCO.

28.

On 10 October 2018 the Tribunal issued further directions setting the hearing date for
the second hearing block, and fixing requirements for lodgement of evidence.
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The Hearing Phase, Stage 2 – Lower Ngaruroro
29.

The hearing of Stage 2 – Lower Ngaruroro commenced on 26 February 2019 and
continued until 8 March 2019.

30.

On 25 February 2019 the Tribunal undertook a ground based site inspection of various
sites noted in the site inspection register in respect to the Lower Ngaruroro. Tribunal
members viewed the Clive River, the Kohupātiki Marae, Tomoana and Whakatū, the
stopbanks created for flood protection, Fernhill and the hydrology monitoring site, the
braided river form and Roys Hill. The Tribunal also viewed the agricultural, horticultural
and viticultural enterprises and other commercial activities found in the area.

31.

On 4 March 2019 the Tribunal undertook a further site inspection by helicopter focused
particularly on the upper reaches of the Ngaruroro and its tributaries. Pilot Joe Faram
and co-pilot Chris Crosse pointed out key sites which included the Whanawhana
cableway, the Kuripapango gorge and bridge, the confluence of the Taruarau and
Ngaruroro rivers, the Ruahine National Park, the Tūtaekurī head waters the pastoral
farming areas, (Timahanga, Ngamatea and Owhaoko blocks) the twin Kaweka lakes,
Gold Creek confluence, Boyds Hut and the Ngaruroro river headwaters. The Tribunal
was also able to view from the air the braided river form stretching most of the distance
from Whanawhana to Fernhill.

32.

At the completion of hearing of the evidence on 8 March 2019 the applicants’ right of
reply remained to be given. The hearing was accordingly adjourned in order to enable
the applicants to lodge their right of reply in writing which was duly completed enabling
the hearing to be formally closed on 2 April 2019.

The Law
The core legal requirements
33.

The core requirements that must be satisfied in order to make a WCO are now well
recognised as articulated by the Environment Court in Rangitata South Irrigation Limited
v New Zealand and Central South Island Fish & Game Council2 at [55] where the court
stated:
“The basic issues when considering an application for a Water Conservation
Order are:

2

(a)

Whether outstanding characteristics exist in the river;

(b)

If so, whether those characteristics are threatened by potential
changes to flow, water quality, temperature, etc;

(c)

Whether an order is necessary to sustain the outstanding
characteristics, having regard to;

Rangitata South Irrigation Ltd v New Zealand and Central Couth Island Fish and Game Council C109/2004
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(d)
34.

The matters in s.207(2) – which are in our view designed to ensure
that an overly idealistic approach to the river’s waterline is not taken.”

The reference to s.207(2) should be read as a reference to s.207(a), (b) and (c) as now
enacted.

What is “outstanding”?
35.

Again, the Rangitata decision gives some guidance at [128] in formulating the threshold
as being “outstanding on a national comparative basis”. That in itself has been applied
by various special tribunals appointed under Part 9 in similar terms – see for example
the report by the Special Tribunal appointed to consider an application for a Water
Conservation Order for the Oreti River, November 2007 at [200] – [203] which used the
expression “quite out of the ordinary on a national basis”.

36.

It should also be noted that there is a slightly different test of ‘outstandingness’ for
characteristics to be assessed under s.199(c). There the outstanding significance must
be assessed “in accordance with tikanga Māori”. There is authority that to be in
accordance with tikanga Māori required the support of the runanga, hapū or wider iwi.3

In considering whether an order is necessary, is there a presumption
in favour of protection once it is found that the water body has
outstanding characteristics?
37.

The question of whether there is a presumption in favour of protection once outstanding
characteristics are found to exist, is premised on a further passage in Rangitata at [58]
which states”
“….. once it is found that a part of the river has outstanding characteristics
then the purpose of a Water Conservation Order and the non-repugnant
sections in Part 2 of the Act entail that there is a presumption that those
characteristics should be recommended for specified protection.”

38.

While the Tribunal is bound by that observation, which plainly refers to the existence of
a presumption, we are of the view that it is important to see that passage and any
presumption as part of the overall and overarching weighing of all the factors in ss.199
and 207, and not as a stand-alone threshold feature. That includes a requirement under
section 207(c) to consider the relevant planning instruments.

39.

This has been discussed in the Rangitata case at [57].
”…..there is a legal (or persuasive) onus on the applicant and supporting
parties to put forward evidence to the Special Tribunal which would establish
that the necessary judgements could be made as to outstanding qualities. That
legal or persuasive burden remains on the applicant and supporting parties
through the Special Tribunal inquiry and, if necessary, the Environment Court
inquiry.

3

Rangitata [29] 5 August 2004
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ss.199 and 207: Drawing the threads together
40.

In as much as the Rangitata case provides guidance as to what is “outstanding” and
questions of presumption and onus, s.207 is the pivotal statutory provision that sets the
framework of matters that the Tribunal must take into account in formulating its decision.
In setting that framework, s.207 refers back to s.199. Given their significance these two
sections are set out in full as follows:
s.199

(1) “Notwithstanding anything to the contrary in Part 2, the purpose of a water
conservation order is to recognise and sustain –
(a)

outstanding amenity or intrinsic values which are afforded by waters
in their natural state:

(b)

where waters are no longer in their natural state, the amenity or
intrinsic values of those waters which in themselves warrant
protection because they are considered outstanding.

(2) A water conservation order may provide for any of the following:
(a)

the preservation as far as possible in its natural state of any water
body that is considered to be outstanding:

(b)

the protection of characteristics which any water body has or
contributes to, and which are considered to be outstanding, -

(c)

s.207

(i)

as a habitat for terrestrial or aquatic organisms:

(ii)

as a fishery;

(iii)

for its wild, scenic, or other natural characteristics;

(iv)

for scientific and ecological values:

(v)

for recreational, historical, spiritual, or cultural purposes:

the protection of characteristics which any water body has or
contributes to, and which are considered to be of outstanding
significance with tikanga Māori.

“In considering an application for a Water Conservation Order, a special
Tribunal shall have particular regard to the purpose of a Water Conservation
Order and the other matters set out in s.199 and shall also have regard to(a)

The application and all submissions; and

(b)

The needs of primary and secondary industry, and of the community;
and

(c)

The relevant provisions of every National Policy Statement, New
Coastal Policy Statement, Regional Policy Statement, Regional Plan,
District Plan, and any proposed plan.”
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41.

s.199 is of course the fountain head for ‘outstandingness’. s.207 requires that the
Tribunal have “particular regard” to the purpose of a WCO and the other s.199 matters.
The other three matters set out in s.207(a), (b) and (c) are matters to which the Tribunal
is required to “have regard to”.

42.

It has sometimes been argued (including in this application) that there is no meaningful
difference in ranking between “shall have particular regard to” and “shall have regard
to”. Others argue that the difference must be significant in that the s.199 matters must
achieve some sort of priority or earlier recognition in any sequence.

43.

Yet there is an interesting amplification in s.199 relating to the role of Part 2 of the RMA.
s.199(1) commences:
“Notwithstanding anything to the contrary in Part 2, the purpose of a Water
Conservation Order is……”
What this appears to do is to create an override of those aspects of Part 2 that are
contrary to the statutory purpose of a WCO as articulated in the rest of s.199. In the
Rangitata decision at [21] – [25] the Environment Court has concluded that the ‘balance’
or non-overridden provisions of Part 2 must still be considered by a special Tribunal.

44.

In terms of drawing these threads together, it could be ventured that the hierarchy of
“regard” runs as follows: first the s.199 considerations, then the matters covered in
s.207(a), (b) and (c). It is then a moot point as to whether the ‘balance’ Part 2 matters
are to be considered third or at the same level of the hierarchy as the s.207(a), (b) and
(c) matters. However, as it happens the question of a hierarchy or ranking within it does
not appear to directly arise in this application. Similarly, there does not appear to be
any issue where it has been necessary to closely consider the ‘balance’ Part 2 matters.

45.

The s.199 matters, the application and all submissions and the needs of primary and
secondary industry and of the community (in so far as it is necessary to consider each
of those) will be examined in this report under each characteristic. However it is
appropriate to consider s.207(c), namely the relevant provisions of the statutory
instruments, next.

Statutory Instruments
46.

The Tribunal must consider the relevant statutory instruments and determine the weight
that must be given to each of such instruments. These were considered in some detail
by Mr Greg Carlyon in his planning assessment which accompanied the application.4
The statutory instruments were analysed at length by planners and legal counsel during
the hearing. The key statutory instruments are discussed next.

National Policy Statement for Freshwater Management 2014
(“NPSFM”)
47.

4

The latest version of the NPSFM came into effect in August 2017. The NPSFM sets out
the objectives and policies for freshwater management under the RMA which are

Greg Carlyon: Planning Assessment for Ngaruroro Water Conservation Order application, December 2015 Pg.39.
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required to be given effect to by regional policy statements, regional plans and, where
relevant, district plans. The NPSFM is intended to promote national consistency in
planning and decision making for freshwater while allowing an appropriate level of
flexibility in implementation.
48.

A number of submitters in opposition to the WCO described the WCO as a blunt
instrument. They are of a collective view that the NPSFM, the existing planning
provisions and those that are in the process of being prepared, better promote the
purpose of the RMA than would a WCO. They considered that in many respects the
NPSFM largely supersedes what water conservation orders were intended to achieve.5

49.

The NPSFM has been progressed since its introduction as a National Policy Statement
in 2011 and amendments and refinements have occurred since that time. However the
Tribunal is not convinced that the NPSFM makes a WCO in any way redundant.
Parliament has had the opportunity since that time to review, amend or repeal Part 9
RMA, but has not done so. The only correct legal conclusion is that Part 9 continues to
apply.

50.

Nonetheless the Tribunal is satisfied that substantial weight must be given to the
NPSFM. The Tribunal must have regard to this statutory instrument of importance in
the statutory hierarchy. However the Tribunal is satisfied that the WCO is not in any
way inconsistent with the intent of the NPSFM. The Tribunal has considered the
objectives and policies of the NPSFM and is satisfied that the WCO is not in conflict
with the NPSFM.

Hawkes Bay Regional Resource Management Plan (“RRMP”)
51.

The RRMP is a combined regional policy statement (the RPS) and a regional plan for
the Hawkes Bay region.

52.

Plan Change 5 (PC5), which relates to the integrated management of water and land,
is designed to assist in implementing the NPSFM in Hawkes Bay. PC5 was appealed
and is not yet operative, but all of its provisions except the definition of “wetlands”, are
beyond the point of legal challenge. PC5 should therefore receive considerable weight.
The Tribunal is satisfied that the WCO is not inconsistent with PC5.

53.

The Tribunal received substantial evidence to a proposed plan change likely to be
known as PC9 but is currently commonly described as the “TANK Project”. This project
has involved substantial collaborative stakeholder process and input through the TANK
group. The TANK Group was tasked with identifying values, and recommending
objectives, policies, rules and other methods to be included in the RRMP to provide for
those values.

54.

The HBRC at its meeting on 19 December 2018 resolved that pre-notification
consultation based on the TANK Plan Change (PC9) should commence early in 2019.

5

Philip Mitchell, Evidence in Chief, para 48, p11
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55.

There was a consistent theme throughout the hearing on the lower Ngaruroro that the
TANK plan change adequately ensured that values would be recognised and provided
for in PC9 and any outstanding characteristics would be protected. For example:
“I consider that Draft PC9 Version 8 goes further in providing protection of the
characteristics, features and values of the lower Ngaruroro waters than the
Draft WCO and it does so in a manner that is more easily adaptable to changes
or threats to those values that might arise in future. In my opinion this is an
appropriate approach to promoting sustainable management in achieving the
purpose of the RMA and, in particular, giving effect to the NPSFM”. 6

56.

PC9 is still in its infancy. It is nothing more than a proposed plan. The Tribunal
acknowledges the existence of the proposed plan, accepts that it has been a
collaborative process, and agrees that the proposed plan when operative may very well
include provisions that provide broader protection for the values identified in the WCO.
It could be argued that no weight should be given to PC9, but given the wide
consultative procedures undertaken and the collaborative manner in which PC9 has
been developed, the Tribunal accepts that this proposed plan, presented in evidence,
should receive some weight as it is directly relevant to a number of the issues to be
decided by the Tribunal.

District Plans
57.

The Tribunal is to have regard to district plan provisions considered to be relevant in
any event that triggers the Tribunal’s consideration under s.207(c) RMA. Both the
Hastings District Council and the Napier City Council oppose the making of an order for
a WCO on the lower river. They consider that any restriction that might be imposed by
a WCO might potentially affect the Councils’ abilities to meet their statutory obligations.

58.

At the request of the Tribunal, legal counsel for the Councils provided a memorandum
of the provisions considered to be relevant.7 This has been very helpful.

59.

In his evidence Mr Carlyon for the applicant has considered some of the concerns of
the Councils.8 Mr Mitchell for HBRC considers a WCO on the lower river will have little
bearing on the Hastings District Plan or the City of Napier District Plan.

60.

The Tribunal has taken into account in its deliberations the relevant provisions of the
Hastings District Plan and the Napier City Plan.

Summary of Findings in respect of statutory instruments
61.

The Tribunal has reviewed and given consideration to all of the statutory instruments
considered relevant during the Stage 1 and Stage 2 hearings. The Tribunal is satisfied
that overall the WCO is consistent and compatible with the objectives, policies and rules
and with the outcomes sought by those statutory instruments.

Philip Mitchell, Evidence in Chief, para 99, p.24
Matthew Casey QC. Memorandum 12 March 2019, Appendix 1 & 2
8 Gregory Carlyon, Evidence in Chief (Stage 2) para 94-98. P.22
6
7
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Demarcation between upper and lower river
Whether there should be a division between the upper and lower river
and if so where?
62.

As will become apparent, the Tribunal has reached the view that there will be different
outcomes to this application as between the upper and lower reaches of the river.

63.

There can be no doubt that there is jurisdiction to do that, and indeed it would be feasible
under Part 9 of the RMA to determine that a WCO should apply to only a part of the
water body the subject of any application.

64.

If there are to be different outcomes for parts of the water body, the question then
becomes what is to be the point or points that limit or demarcate where a WCO for any
given value or characteristic is to apply?

65.

The applicants have sought a WCO on a basis that distinguishes between the upper
and lower reaches, and the Tribunal allowed the hearing to proceed in two blocks
broadly configured in that way – although the Tribunal was at pains to point out at the
time that that was purely for hearing convenience at that stage, and not determinative
of this issue.

66.

On now revisiting the issue with the benefit of having heard all the evidence, the Tribunal
has found that there is in fact good reason to utilise a point of demarcation between the
upper and lower reaches at the Whanawhana Cableway, as originally suggested by the
applicants.

Ngaruroro River near Whanawhana Cableway showing changes in landform.
67.

The reason for that (as opposed to the alternatives such as the Ruahine Forest Park
boundary suggested by some opposing submitters) is premised on the geological and
geomorphological evidence. At the Whanawhana Cableway, as pointed out by Dr
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Davoren9, the containment of the waterbody completely changes, and the hydraulic
connections to the aquifers of the Heretaunga Plains begin. Above that point those
connections are absent.
68.

While the Cableway itself is self-evidently a feature created by human hand, a majority
of the Tribunal considered from the visual inspection from the air, that there is an
obvious change in topography at or close to that point.

69.

Accordingly the Tribunal finds that the point of demarcation between the upper and
lower reaches should be the Whanawhana Cableway.

70.

But it is important to emphasise that the Tribunal’s analysis has not been to divide the
river in two, and then assess the relevant values on that dichotomy. The Tribunal has
considered all values and characteristics on a ‘whole river’ basis where so sought, and
on a ‘half river’ basis where either that is what has been sought, or, on considering the
evidence, the Tribunal has reached the view that the particular value sought to be
protected for ‘whole river’ is in fact only justified for a ‘part river’, and that for the
particular value the demarcation point is appropriate in each case.

71.

Therefore in the next part of this report, the Tribunal analyses each value or
characteristic by applying the core legal requirements set out earlier.

72.

As will be seen from that analysis, the ultimate conclusion of the Tribunal is that a WCO
is not justified over the lower river (i.e. below the Whanawhana Cableway) but that for
some values a WCO is justified over the upper river (i.e. above and upstream from the
Whanawhana Cableway).

73.

This report now turns to consider each value.

The Values
Significance in accordance with Tikanga Māori
The Upper Ngaruroro
74.

In their application the applicants considered the particular values or characteristics that
make this part of the Ngaruroro River outstanding, were outstanding significance in
accordance with tikanga Māori under RMA s.199 (2)(c).

75.

For a waterbody to be considered outstanding in accordance with tikanga Māori, the
waterbody in question would be required to be acknowledged as outstanding, by the
descent groups, namely whānau, hapū and iwi, most closely identified and associated
with the waterbody over which a WCO application, has been lodged.

9

Response to question from Tribunal at hearing
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The evidence
76.

For the upper reaches of the Ngaruroro River the submitters who addressed tikanga
Māori were the representatives of the major Māori land holdings of the Owhaoko Blocks,
Mr N. Tomoana, who submitted in support of Bostock Ltd, as well as individual
submitters: Mr M. Black and Mr K. Te Whaiti.

77.

With the exception of Mr Black, all other submitters noted in detail their historical and
customary connections to the Ngaruroro River, thereby confirming the importance of
the Ngaruroro River to the tangata whenua of this catchment, and with Mr MacGregor
claiming Manawhenua status over this section of the river. The Owhaoko Block
submitters, Mr R. Steedman (Owhaoko B & D), and Mr D. Gartner (Owhaoko A & B)
both noted that the sections of their Blocks were environmentally protected through
Kawanata (Covenants) with the government agency Ngā Whenua Rahui, which are
similar to QE2 open space covenant agreements.10

78.

Mr MacGregor talked of the traditional concept ‘Ki Tai ki Uta,’ or ‘from the mountains to
the coast’, illustrating the fact that tangata whenua submitters customarily consider the
Ngaruroro in its entirety and have difficulty in considering the river in two discrete
sections.

79.

The Owhaoko Block submitters and Mr Tomoana opposed the application and the other
submitters, Mr Black and Mr Te Whaiti appealed to the Tribunal to take Māori customary
values into account.

The Tribunal’s Findings
80.

The Tribunal accepts that the Ngaruroro River above the Whanawhana Cableway is
both culturally and economically important to tangata whenua. However, aside from
these associations the Tribunal was not presented with any evidence that the Ngaruroro
River from the headwaters to the Cableway at Whanawhana was considered
outstanding in accordance with tikanga Māori in terms of RMA s.199(2)(c), and
therefore a WCO is not warranted on these grounds.

The Lower Ngaruroro
81.

As stated above for the upper Ngaruroro, for a waterway to be considered outstanding
in accordance with tikanga Māori, the waterbody would be required to be acknowledged
as such by the descent groups, namely whānau, hapū or iwi, being those most closely
identified and associated with the waterbody subject to a WCO application.

The Evidence
82.

10

Evidence directed at tikanga Māori for the lower reaches of the Ngaruroro River was
presented by the applicants for Operation Pātiki: Ngāti Hori ki Kohupatiki, Ms M.
McGuire and Ms A. Paipper and supported by the historian Mr P. Parsons. Ms J

Queen Elizabeth the Second National Trust Act 1977 s.22
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Mauger, who submitted on behalf of Ngā Kaitiaki o te Awa a Ngaruroro, also gave
evidence on tikanga Māori and was supported by three other speakers.
83.

The evidence of Ms McGuire and Ms Paipper attested to their close and lifelong
association with the Ngaruroro and Clive Rivers.
“The lower Ngaruroro/Clive awa is outstanding to my whānau and Operation
Pātiki, from a cultural and spiritual perspective, because of:
(a)

The deep spiritual and cultural connection my whānau shares with the
awa;

(b)

Our long-standing role as kaitiaki of the awa; and

(c)

The opportunity Operation Pātiki has provided to reinvent our roles as
kaitiaki, restore our mana, and express tikanga Māori through Tiaki
Tangata, Tiaki Teina Tiaki Whakapapa, Tiaki Taonga.”11

84.

The Tribunal also received evidence of the noteworthy environmental restoration work
undertaken through Operation Pātiki.

85.

Mr Parsons outlined in detail the historical and cultural connections between the
Kohupātiki marae and the Ngaruroro and Clive Rivers.12

86.

The evidence received on behalf of Ngā Kaitiaki o te Awa a Ngaruroro focussed on their
traditional and customary association with the Ngaruroro River, particularly the area in
the proximity of the Omahu marae. As with tangata whenua submitters for the upper
reaches, these submitters were opposed to the notion that the Ngaruroro should be
considered in two separate sections.

87.

The Tribunal unequivocally accepts that these applicants have deep personal and
ancestral connections to the lower reaches of the Ngaruroro River, and including the
Clive River. The Tribunal also acknowledges the noteworthy environmental restoration
work undertaken by the applicants as Operation Pātiki. Also, the Tribunal accepts that
the marae and hapū affiliated to Ngā Kaitiaki o Ngaruroro have a similar association
with the Ngaruroro, especially with regard to those areas adjacent to their marae and
customary mahinga kai, food-gathering areas. However the Tribunal was not presented
with sufficient evidence to consider the lower reaches outstanding in accordance with
tikanga Māori in terms of s.199(2)(c), and therefore it does not reach the required
standard to be considered for a WCO.

Cultural and spiritual purposes
88.

For the same reasons discussed above relating to significance in accordance with
tikanga Māori, the Tribunal finds that the evidence falls short of reaching the required
standard to be considered for a WCO.
In making that finding, the Tribunal is fully aware that there is a different threshold
applicable to the one set out in s.199(2)(c). However, while there is no doubt that both

11
12

Statement of evidence of Ms McGuire para 34
Statement of evidence of Mr Parsons para 23-35
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the upper Ngarororo and the lower Ngaruroro water have significant cultural and
economic importance to tangata whenua, the absence of endorsement from all
associated hapū and iwi, makes it difficult if not impossible on cultural grounds for the
Tribunal to independently find that these water bodies are of outstanding value for
cultural and spiritual purposes.

Upper River rainbow trout habitat and rainbow trout fishery
89.

The applicants are applying for a WCO for the protection of the fish habitat as supporting
an outstanding rainbow trout habitat and rainbow trout fishery over that section of the
Ngaruroro River from the headwaters to the cableway at Whanawhana (the Upper
Ngaruroro River).

90.

The applicants consider the upper Ngaruroro waters support an outstanding rainbow
trout fishery, on the basis of:
90.1.

water quality

90.2.

food type and availability

90.3.

trout spawning, juvenile rearing and adult habitat; and

90.4.

the size, quality and density of adult trout.13

The Evidence
91.

13
14
15

The application was supported by a review of the Ngaruroro Rainbow Trout Fishery by
Mr G. Maclean.14 In his evidence, Mr MacLean, an expert angling witness, concluded
the following.15
91.1.

The upper Ngaruroro River (upstream of Whanawhana Cableway) contains a
population of rainbow trout that are large and which can be in exceptional
condition with the propensity to grow to ‘trophy’ size. The density of large
rainbow trout is high in comparison to other New Zealand rivers, as is the
density of juvenile rainbow trout. The population compares very favourably with
a number of other notable headwater fisheries;

91.2.

Rainbow trout spawn in the tributaries and upper reaches of the mainstem. The
majority of young trout produced drop downstream to rear in the general area
between the Taruarau and Rocks Ahead Stream confluences, before once
again moving back upstream as larger trout;

91.3.

The success of the population indicates that the upper river provides extensive
areas of ideal physical habitat for spawning, juvenile and adult trout. Coupled
with the excellent food sources and favourable water-temperature regimes the
upper Ngaruroro provides very high quality trout habitat.

WCO application para 126
G. Maclean (2013) Review of the Ngaruroro Rainbow Trout Fishery, pp75
G. Maclean, Statement of Evidence 18 Oct. 2017, paras 8 - 10
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92.

In terms of the trout fishery values, Mr Maclean concluded that “the Ngaruroro
headwaters provides the whole package – large prime rainbow trout in clear water
amidst stunning scenery and in a remote setting, yet accessible to those prepared to
make an effort.” 16

93.

On questioning by the Tribunal at the Upper Ngaruroro hearing, Mr Maclean rated the
Rangitikei River a 9.9 and the Ngaruroro a 10 for those wanting the “ultimate back
country fishing experience”.

Example of potential trout habitat.
94.

Opposing submitters did not call any expert evidence on this value, and only a few
commented at all. Most who touched on the topic were concerned about the unknown
effects that a WCO imposed on the upper river might have on future access to water,
land use, and potential unintended consequences for the lower river.17 A number of
opposing submitters acknowledged that the trout fish habitat in the upper river could be
considered excellent, but none supported the proposition that it was outstanding, and
all of these opposing submitters suggested the TANK process would be a better model
to protect such values.

The Tribunal’s findings
95.

16
17

As stated above, opposing submitters did not call evidence that directly contested the
applicants’ evidence on these topics. As such, the evidence of the expert witnesses
was unopposed. The Tribunal is not obliged to accept such unopposed evidence and
indeed must reach its own conclusion as to whether the trout habitat and fishery values
do indeed reach the threshold for being considered outstanding in terms of the Part 9
test.

G. Maclean, Statement of Evidence 18 Oct. 2017, para 14
Ms R Dasent in oral evidence at Stage I hearing and in Statement of Evidence 25 January 2019 paras 20-23
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96.

The Tribunal accepts the evidence presented by the applicants’ expert witnesses for
the trout habitat and fisheries values of the upper river.

97.

Accordingly the Tribunal accepts that the ‘outstandingness’ threshold is reached.

98.

The potential threats that could degrade such values must then be considered.

99.

There are two potential threats to be considered. The first is intervention attributable to
damming and/or water storage and the second is changes in surrounding land use.
Both of these are threats that while arguably are presently not imminent, should not be
discounted, and we consider it appropriate to recognise them as valid threats in this
analysis. In fact, with regard to damming, Policy 5.1.17 of the Kaweka Forest Park
Management Plan records that there already has been one serious proposal for a dam
near the junction of the Ngaruroro and Taruarau Rivers, for the purposes of
hydroelectric power generation. Landuse change (including landuse intensification) is
relatively unlikely due to the natural and difficult terrain, but again should not be
discounted.

100.

The Tribunal concludes that a WCO is necessary to sustain this outstanding value.
Damming of the river or the tributaries would irrevocably and negatively impact on the
quality and quantity of trout habitat and trout fishery values. The WCO will protect the
instream water values and uses on the upper Ngaruroro waters and its tributaries by
prohibiting damming unless the adverse effects are deemed to be no more than minor.

101.

Finally, the Tribunal weighs the factors to be considered under s.207, and finds that
there should be an order made to recognise and sustain these values.

Upper River Angling Amenity
102.

The applicants are applying for a WCO for the protection of the angling amenity of the
upper reaches of the Ngaruroro River. The applicants consider the attributes that
contribute to the outstanding angling amenity are the remote yet accessible setting, the
pristine water quality, the abundant trout fishery and range of fish size and the abundant
food source. The applicants point to the very high angling satisfaction for this part of the
river which is recognised as ranking alongside or better than any other headwater
fishery.

The Evidence
103.

Mr Maclean, an expert angling witness, noted that the Upper Ngaruroro River upstream
of the Whanawhana Cableway contained a large population of rainbow trout, capable
of growing into trophy size. He said the population of trout is high in comparison even
with other notable headwater fisheries. He observed that the natural environment is the
most important factor in determining the enjoyment factor and that it was significant that
14% of all anglers surveyed consider the Upper Ngaruroro as the best they had ever
fished. He also said the upper river is well known for trophy sized fish. It is very remote
so that access is difficult, and requires time to walk the river, or more recently only by
helicopter with restricted access. This gives the remoteness value that anglers enjoy.
He said that there is a significant trout fishery in the Taruarau River and its tributary
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system, the Ikawatea, but much of this river and tributary is difficult to access until the
upper reaches.18
104.

Mr Maclean also noted that the upper river has small populations of brown trout,
although at much lower densities than rainbow trout and in patchy locations only.

105.

Mr Maclean also said that the list of premier headwater fisheries in New Zealand is
limited and the Upper Ngaruroro is one of the nine North Island rivers, along with 14
South Island rivers containing premier headwater fisheries. Within those, the Upper
Ngaruroro was classed as one of only three rivers in the North Island combining
wilderness, remoteness and solitude, scenic beauty, low alternative usage and large
fish. More recent surveys suggest the upper river is now highly rated by anglers for
these attributes and is regarded as equal or superior to any other significant headwater
fisheries across New Zealand.

106.

Mr Unwin, a fishery biologist with particular expertise in collecting and analysing data
on recreational usage of New Zealand fishery resources presenting for the applicant,
reported on the results of a number of anglers’ surveys. A 2013 survey identified the
Ngaruroro headwaters as virtually the only opportunity for North Island anglers seeking
a remote fishing experience that could be undertaken in an expansive wilderness
environment outside of the South Island.19 This survey also placed the upper Ngaruroro
River (above the Taruarau confluence) at 25th most highly valued of 431 New Zealand
river fisheries included in the survey, ranking it ahead of the upper Mataura River and
Tongariro River, both of which have an international reputation.20 The Taruarau River
was ranked even higher at 9th out of 431 and Mr Unwin suggested that this river “could
well serve as the prototype for a high value headwater/wilderness fishery.”21

107.

Mr Unwin also noted that the upper river is one of the 50 most fished rivers in New
Zealand, with an average usage of 4230 angler-days, based on the 2014/2015 national
angling survey. Also from this survey he noted that up to 38% and 46% of angler days
are spent by persons from outside the Hawke’s Bay region.22

108.

Mr Petherick, a full-time angling guide of 22 years’ experience on the Ngaruroro River,
gave evidence from a background of having fished multiple rivers in New Zealand. He
noted that the surrounding terrain and gorges of both the Ngaruroro and Taruarau limit
access, and that indeed it is an attractive attribute for anglers. In a broader sense the
river location is quite close to population centres, and yet in terms of its immediate
environment is still remote and appropriately regarded as a classic back country water
experience for international anglers. He, too, noted that the upper river has a diverse
fishery containing both rainbow and brown trout, and with trophy sized fish available.

109.

Similar evidence was given by very experienced fishing guides such as Mr Struthers
and Mr Skeet. They both had considerable experience of the Ngaruroro and Taruarau
rivers but also had much wider angling experience and were able to corroborate the
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G. Maclean, Statement of Evidence, 18 October 2017, para 12.
M. Unwin, Statement of Evidence, 15 Oct. 2017, para 7
20 M. Unwin, Statement of Evidence, 15 Oct. 2017, para 10
21 M. Unwin, Statement of Evidence, 15 Oct. 2017, para 12
22
M. Unwin, Statement of Evidence, 15 Oct. 2017, para 14
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assessments of the earlier witnesses as to oustandingness on a national comparative
basis.

Remoteness is one aspect contributing to angling amenity.
110.

As with the upper river fish habitat amenity, opposing submitters did not call any
evidence on this value. Again most opposing submitters were concerned about the
unknown impact of a WCO imposed on the upper river on issues lower in the catchment
such as the effects on potential water storage and aquifers. While the vast bulk of
opposing submitters agreed that the upper river is in excellent condition, most did not
agree the angling amenity was so outstanding that it was worthy of protection compared
to other New Zealand rivers.
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The Tribunal’s findings
111.

The Tribunal finds that the outstanding characteristics for both the Upper Ngaruroro and
the Taruarau rivers are significant for the purposes of angling, particularly trout fishing.

112.

Similar to the Tribunal’s findings in respect of upper river fish habitat, while the Tribunal
is not obliged to accept unopposed expert evidence, it does consider on its own view
that the amenity does reach the outstandingness threshold. On this issue the survey
evidence is of greater assistance and that seems to clearly point towards the amenity
being considered outstanding on a national comparative basis.

113.

Accordingly the Tribunal accepts that the ‘outstandingness’ threshold is reached.

114.

Again in parallel with the analysis of the upper river fish habitat amenity, the
consideration of threats is similar. For the same reasons covered in the discussion of
that value above, it is accepted that while presently not imminent, the ‘human’ threats
of possible damming and surrounding land use change should not be discounted and
should be recognised as valid threats in this analysis.

115.

Accordingly the Tribunal concludes that a WCO is necessary to sustain this outstanding
amenity. Damming of the upper Ngaruroro and its tributaries would irrevocably and
negatively impact on it.

116.

Finally, the Tribunal adopts the same findings in respect of s.207 factors in respect of
rainbow trout habitat and rainbow trout fishery values to determine that similarly a WCO
should be made for this value as well.

Habitat for Avifauna
117.

The applicants are applying for a WCO for the protection of the avifauna habitat
throughout the entire Ngaruroro catchment.

118.

Habitat is not defined in the RMA, although there are a number of references to the
need for habitat protection. From a biological perspective a broad definition of habitat is
the type of natural environment in which a particular species of organism lives, which is
characterized by both physical and biological features. A species' habitat comprises
those places where it can find food, shelter, protection and mates for reproduction. The
quantity and quality of available habitat may be reflected by the diversity and abundance
of species which utilise the habitat. The presence of species can be used as an indicator
that suitable habitat is available to support that species.

119.

The applicants consider that the Ngaruroro catchment provides outstanding habitat for
native birds on the basis of:
119.1.

species diversity, and the proportion of threatened species present

119.2.

water quality and food availability

119.3.

the near-natural condition of the upper catchment, and

119.4.

the presence of braided and estuarine habitat for the lower catchment.
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120.

The lower Ngaruroro is the second largest braided river in the North Island. Braided
rivers are a historically rare ecosystem in New Zealand (particularly in the North Island)
and internationally, and provide important avifauna habitat.23

Part of the braided section of the lower river.
121.

A total of 93 species of bird have been recorded from the Ngaruroro catchment since
the 1960s, and this diversity is largely driven by the presence of intact braided river
habitat in the reach between Whanawhana and Fernhill, Waitangi Estuary, and the
wetlands in both the upper and lower catchment.24

122.

A population threshold of 5% or more of the total New Zealand population of an At Risk
or Threatened bird species has previously been used as a criterion to define nationally
outstanding avifauna habitat in the Rangitata case. The Tribunal accepts this criterion
as an appropriate test.

Species dependent on river
123.

For the applicant, Dr McClellan provided an overview of bird habitats of Ngaruroro
catchment. She considered that the catchment could be divided into four main sections
on the basis of avian habitat25:
123.1.

the upper reaches of the river above the Whanawhana cableway (including its
tributaries), which support the Nationally Vulnerable whio or blue duck

23

R.McClellan, Summary and Rebuttal, 26 February 2018, para 3; K. Hughey, Statement of Evidence, 5 Feb 2019,
para 3.4
24 WCO Application, para 102
25 R. McClellan, Statement of Evidence, 19 Oct. 2017, para 12
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123.2.

the braided reaches between Whanawhana and the Fernhill Bridge, which
supports a number of Threatened or At Risk species, which she described as
specialist braided river species

123.3.

the reaches below Fernhill, which are more modified and mostly single channel

123.4.

the Waitangi Estuary and associated wetlands, which supports a diverse range
of species. Dr McClellan noted that “bird species that roost or breed at this
location will forage in the lower Ngaruroro River, just as birds breeding in the
lower Ngaruroro river may feed in the estuary and wetlands.”26

124.

Dr McClellan also noted that most species were restricted to the estuarine and braided
habitats of the lower Ngaruroro River, with the upper Ngaruroro and its tributaries
supporting fewer species of waterbirds.27

125.

Dr Craig, giving evidence for the HBRC, agreed that “the lower Ngaruroro retains a
diverse bird community including a range of Threatened and At Risk species.”28

126.

Dr McClellan contended that 58 species are dependent on the river for completion of at
least part of their life cycle.29 Dr Craig challenged this claim of river dependency,
particularly for threatened species, suggesting that species such as the whio, banded
dotterel and black fronted dotterel are not solely dependent on the river.30 31 Dr Hughey,
a braided river expert appearing for the Department of Conservation, described in
considerable detail the range of microhabitats found in braided rivers that facilitate
feeding, roosting and nesting.32 Dr Hughey discussed the dependence of bird species
on the braided river habitat further in his rebuttal evidence in relation to banded
dotterel.33 He acknowledged that while this species does occur in other habitats, “they
do not occur in the same numbers or densities as they do on braided rivers, thus their
occurrence on braided rivers is not random.”

Outstanding status
127.

There was much discussion amongst the experts as to the population size and status
(and hence significance) of At Risk and Threatened species in both the upper and lower
Ngaruroro River.

128.

With regards to the whio population in the upper river, agreement was reached on the
number of birds (50) and the genetic and biological distinctness of the North and South
Island populations. Both experts also agreed that incorporating stoat control as a factor
when applying the RIVAS+ assessment method would have likely increased the
population beyond the 5% threshold.34 This latter approach was also confirmed by Dr
Hughey upon questioning by the Tribunal. The upper Ngaruororo River whio population

R. McClellan, Statement of Evidence, 19 Oct. 2017, para 12(d)
R. McClellan, Statement of Evidence, 19 Oct. 2017, para 21 and 22
28 J. Craig, Statement of Evidence, 5 Feb. 2019, paras 31 and 34)
29 R. McClellan, Statement of Evidence, 19 Oct. 2017, para 21)
30 J. Craig, Statement of Evidence, 5 Feb. 2019, para 63
31 J. Craig, Statement of Evidence, 19 Oct 2017, para 28
32 K. Hughey, Statement of Evidence, section 10
33 K. Hughey, Summary Statement of Evidence, 7 March 2019, para 10a
34
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 14
26
27
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could therefore only be considered nationally outstanding (using the 5% criterion) if
predator control was undertaken.
129.

For the lower river, a similar discussion ensued amongst experts. Dr McLellan
contended that the banded dotterel exceeded the 5% threshold.35 Dr Craig, on the other
hand, disputed the population estimates used to derive this number. He questioned the
basis on which the National Assessment Expert Panel derived its population estimate
and highlighted the qualifier “Data Poor” which in his description “…is an acceptance
by the panel that the data used in their decision making is inadequate”36. He concluded
that a population representing 2.4% of the total national population was a better
estimate for this species.37 In his rebuttal evidence, Dr Hughey pointed out that “Data
Poor” actually means “Confidence in the listing is low due to there being only poor data
available for assessment”.38 Dr Hughey went on to discuss the range of data that the
Expert Panel uses to inform decision making and to also highlight the national and
international level of expertise on the panel. The Tribunal accepts the evidence
presented by Drs McLellan & Hughey with regard to the population estimate for this
species.

130.

For the black fronted dotterel, Dr McLellan39, Dr Craig40 and Dr Hughey41 agreed that
the population represented greater than 5% of the national population.

131.

Upon questioning by the Tribunal as to the status of the Ngaruroro in comparison to
other braided river systems in terms of avifauna habitat, Dr Hughey commented that it
rated “very highly” compared with South Island braided rivers and that, while the area
of available habitat may be smaller, the quality of the habitat was “exceptional”. He
acknowledged that the Tukituki River braided reaches may well be comparable with the
Ngaruroro, which is consistent with the evidence of Dr McLellan.42

The Tribunal’s Findings
132.

The Tribunal acknowledges the conservation significance of the whio populations of the
upper Ngaruroro River. However, the population size is not currently sufficient to trigger
the 5% criterion and the intervention required to achieve this level (predator control) is
not within the mandate of a WCO. The Tribunal therefore does not consider the avifauna
habitat of the upper Ngaruroro River to be nationally outstanding.

133.

The majority of Tribunal members accept the evidence presented by Dr McLellan and
Dr Hughey on the population estimates of the banded dotterel and black fronted dotterel
in the lower Ngaruroro and considers there is sufficient evidence to conclude that the
lower Ngaruroro supports nationally outstanding avifauna habitat.

134.

The next step is for the Tribunal to consider the threats to the avifauna habitat of the
lower Ngaruroro River. Of the threats identified by experts (predation, four wheel

35
36
37
38
39
40
41
42

R. McClellan, Statement of Evidence, 19 Oct. 2017, para 58
J. Craig, Statement of Evidence, 5 Feb. 2019, para 59
J. Craig, Statement of Evidence, 5 Feb. 2019, para 61
K. Hughey, Summary Statement of Evidence, 7 March 2019, para 10b
R. McClellan, Statement of Evidence, 19 Oct. 2017, para 68
J. Craig, Statement of Evidence, 5 Feb. 2019, para 62
K. Hughey, Summary Statement of Evidence, 7 March 2019, para 9d
R. McClellan, Statement of Evidence, 12 Dec. 2018, para 68
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driving, jet boating, changes to the flow regime, gravel extraction and river racking), the
Tribunal considered that all threats could be managed through existing mechanisms.
For example, the Ecological Management and Enhancement Plan43 provides fine-scale,
river-specific guidance regarding the ecological management of river control and
drainage works (and enhancement of ecological values) on the Ngaruroro River (such
as gravel extraction) and is embedded in the planning framework through the resource
consent process. Of those threats for which a WCO could mandate (such as minimum
flows), other mechanisms, such as Plan Change 5, already provide for this.
135.

As such, the threat test for avifauna habitat is not met.

136.

Accordingly the Tribunal finds that there should be no order made for a WCO for the
protection of avifauna habitat in the Ngaruroro River.

Habitat for Native Fish
137.

The applicants are applying for a WCO for the protection of the native fish habitat
throughout the entire Ngaruroro catchment.

138.

The same observations regarding ‘habitat’ made earlier in respect of avifauna are
applicable here.

139.

The applicants consider that the Ngaruroro catchment provides outstanding habitat for
native fish on the basis of:

140.

43
44
45

139.1.

species diversity, biotic integrity and the proportion of threatened species
present

139.2.

water quality and food availability

139.3.

the near-natural condition of the upper catchment, and

139.4.

the presence of braided and estuarine habitat for the lower catchment, and

139.5.

uninterrupted fish passage between source and sea.44

A total of 19 species of fish have been recorded from the Ngaruroro catchment since
the 1980s in the New Zealand Freshwater Fish database. Of these, 11 are endemic
(only breed in New Zealand) and a further nine are native (naturally occur and breed in
New Zealand).45 The conservation status of nine of these species is ‘at risk – declining’,
as defined using the Zealand Threat Classification System.

A. Forbes, Statement of Evidence, 25 Jan 2019, para 16
WCO Application, para 61
WCO Application, para 63
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Potential habitat for native fish.

Fish habitat status
141.

Ms Kathryn McArthur presented evidence on behalf of the applicants. She considered
that the catchment could be divided into four main sections on the basis of native fish
habitat46:
141.1.

upper river – the near-natural section of river upstream of Whanawhana;

141.2.

braided reach - mainstem between Whanawhana and the Fernhill Bridge
delineated by its braided characteristics and diversity of aquatic habitats;

141.3.

flood control reach – the highly modified section of the mainstem between
Fernhill and Waitangi Estuary, which nevertheless provides for migratory fish
passage;

141.4.

tributaries and wetlands – which may provide refuge during mainstem floods
and droughts;

141.5.

estuary – providing spawning and nursey habitat for species such as inanga.

142.

Ms McArthur emphasised the need to consider the significance of the native fish habitat
of the entire Ngaruroro catchment, given the predominance of migratory species and
the need for continuous upstream and downstream passage and habitat.47

143.

It was Ms McArthur’s contention that the habitat for indigenous fish in the Ngaruroro
River was outstanding on the basis of:
143.1.

46
47
48

species diversity, particularly of diadromous (migratory) fish – 19 species have
been recorded in the catchment (6 in the upper catchment)48;

K. McArthur, Statement of Evidence, 19 Oct. 2017, para 17
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 11 (b)
K. McArthur, Statement of Evidence, 19 Oct. 2017, para 36
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143.2.

presence and number of endemic and/or threatened species – 42% of the
indigenous fish species present in the catchment have a threat classification
of either ‘At risk – declining (7) or “Threatened – nationally vulnerable’).49 In
addition, 11 of the 19 species found are endemic and a further 8 are native50;

143.3.

stronghold habitat for threatened species including the torrent fish51;

143.4.

biological integrity of the indigenous fish community – high Index of Biotic
Integrity (IBI) throughout the catchment52, indicating that all fish which are
expected to occur are likely to be present (a statement agreed by all experts53);

143.5.

unusual characteristics e.g. the presence of a non-migratory galaxiid species
(dwarf galaxias) in the lower river.

144.

Ms McArthur’s evidence is based on data recorded in the New Zealand Fish Database
(up to 2015), which does not include more recent fish surveys undertaken in the
Ngaruroro River.54

145.

At the hearing for the lower river, Ms McArthur submitted a recent report by Dr Robin
Holmes55, which was also referred to in the evidence of Dr Hicks (presenting evidence
on behalf of the HBRC).56 The report reviews relevant information on the Ngaruroro
catchment and attempts to place the value of the lower river fish community in a regional
and national context. It includes data on fish presence and abundance from the lower
Ngaruroro River collected by NIWA in 2017. The key conclusions from the report are
that:
145.1.

the lower Ngaruroro River has the highest fish diversity that can be expected
in a region of New Zealand with moderate overall native fish diversity.
However, because of historical volcanism in the central North Island, native
fish diversity in the Ngaruroro catchment is high but not outstanding within a
national context. He noted that, when comparing fish diversity with other New
Zealand regions, the natural effect of historical volcanic activity in Hawke’s Bay
should be considered;

145.2.

all the fish species present in the Ngaruroro have wide geographical ranges;

145.3.

no populations of regionally endemic fish have been found in the catchment;

145.4.

the lower Ngaruroro River’s native fish community is similar to the nearby
Tukituki River, with the exception that fish densities appear to be higher in the
Tukituki; both rivers are diverse relative to other rivers in the region;

49

K. McArthur, Statement of Evidence, 19 Oct. 2017, para 36
K. McArthur, Statement of Evidence, 19 Oct. 2017, para 55(c)
51 K. McArthur, Statement of Evidence, 19 Oct. 2017, para 55(c)
52 K. McArthur, Statement of Evidence, 19 Oct. 2017, para 55(e)
53 Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 10 (a)
54 K. McArthur, Statement of Evidence, 29 Nov. 2018, para 118
55 Holmes R. (2019) The relative value of the lower Ngaruoro River native fish community. Prepared for Hawke’s Bay
Regional Council. Cawthron Report No. 3089. 11p plus appendices.
56 A. Hicks, Statement of Evidence, 25 Jan. 2019, para 63 and 64
50
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145.5.

dwarf galaxias appear to have a stable population in the lower Ngaruroro. In
the Tukituki River, dwarf galaxias are found only in the upper reaches. He
considers that the population of dwarf galaxias in the Ngaruroro mainstem, in
the presence of an abundant population of large trout, strengthens the idea
that river is a stronghold for dwarf galaxias and potentially other native riffledwelling fish;

145.6.

fish diversity was high but not outstanding;

145.7.

a high number of native fish species occur in the river at relatively high
densities, on a national comparative basis;

145.8.

total native fish abundance appears to be moderate to high within a national
comparative context, but is not exceptional;

145.9.

the Index of Biotic Integrity score was excellent and in the top 14% for the
region;

145.10. the braided river habitat is likely to provide for riffle-dwelling species;
consequently, the river records a disproportionately high number of such
species;
145.11. the report emphasises the high degree of uncertainty because of the limited
amount of up-to-date fish density data that is available, which makes
comparative analysis at a national level difficult.

Influence of biogeography on values
146.

Ms McArthur argues that consideration of the comparative value of the native fish
habitat within the Ngaruroro River should take into account ecological and
biogeographic influences.57 She considers that “while distance to the sea and elevation
reduce the potential abundance and diversity of indigenous fish, this is a natural
characteristic of the freshwater fish assemblage in Aotearoa New Zealand, rather than
a limitation.”58 As most of the species in the Ngaruroro are migratory and found in the
lower river, she suggests that comparison of fish assemblages with rivers of comparable
elevation and distance to the sea is most appropriate.59

147.

Ms McArthur also points out that “glacial, river catchment and sea level changes have
resulted in the geographic isolation and speciation of some nineteen additional nonmigratory taxa or lineages in the South Island”.60 Further, “these fish have evolved into
various different species due to geographic isolation”.61 Ms McArthur contends that
these differences mean that direct comparison of species richness or the number of atrisk or threatened species in the Ngaruroro River with southern rivers is flawed.
“Northern rivers naturally dominated by diadromous [migratory] fauna will never have

57
58
59
60
61

K.
K.
K.
K.
K.

McArthur,
McArthur,
McArthur,
McArthur,
McArthur,

Stage 2 hearing: Summary and First Rebuttal, 26 Feb. 2019, para 18
Summary and First Rebuttal, 15 Nov. 2017, para 31(a)
Statement of Evidence, 19 Oct. 2017, para 31
Stage 2 hearing: Summary and First Rebuttal, 26 Feb. 2019, para 20
Stage 2 hearing: Summary and First Rebuttal, 26 Feb. 2019, para 24
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as many threatened species, nor as high threat classification as the southern rivers with
their preponderance of non-migratory species”.62
148.

While acknowledging that elevation and distance to sea influence the number of fish
species that could be found in the Ngaruroro catchment, Dr Hicks nevertheless
disagrees that this should mean that the fish habitat values of the Ngaruroro only be
compared with rivers with comparable characteristics (as opposed to all New Zealand
rivers). He considers that “for WCO purposes, the appropriate level of comparison is at
the site, river or catchment level. We are not comparing the North Island to the South
Island.”63

Nationally Significant versus Outstanding
149.

Ms McArthur notes that indigenous fish habitat has been applied for as an outstanding
value in eight previous WCOs and, of these, only the Buller and Kawarau (via an
amendment) WCO recognised indigenous fish habitat as an outstanding value. 64 She
further notes “while species diversity has previously been a contributing factor towards
the identification of outstanding native fish habitat this attribute has been deemed
insufficient on its own to reach the outstanding native fish habitat threshold”65, whereas
WCO applications that “have demonstrated an indigenous fish assemblage that is
distinctive or has unique characteristics have met with greater success.”66 Examples
given include the presence of a genetically isolated species (Kawarau, for the Nevis
River) or containing an unusual assemblage of species (Buller). Ms McArthur also
considers threat status as a contributor to outstanding status.

150.

Ms McArthur referenced several assessments in support of the applicants’ contention
that the habitat for native fish in the Ngaruroro River was nationally outstanding. These
included the WONI (Waters of National Significance) and the RIVAS assessment
undertaken by the HBRC. Both of these assessments identify the Ngaruroro River as
being nationally significant.

151.

When giving evidence at the hearing for the Upper River, Dr Holmes (on behalf of
HBRC) was of the opinion that the fish assemblage in this part of the river could be
considered “nationally significant but not outstanding”. This was also his overall
assessment for the lower Ngaruroro River.

152.

In his report67, Dr Holmes acknowledged that there are some aspects of the Ngaruroro
fish assemblage that are potentially outstanding, namely the lower river dwarf galaxias
population, reach-scale diversity and total fish abundance. However, he noted that
“further guidance on the working definition of ‘outstanding’…would be required.”
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K. McArthur, Stage 2 hearing: Summary and First Rebuttal, 26 Feb. 2019, para 27
A. Hicks, Summary of evidence, 1 March 2019, para 20
64 K. McArthur, Statement of Evidence, 19 Oct. 2017, para 20
65 K. McArthur, Statement of Evidence, 19 Oct. 2017, para 21
66 K. McArthur, Statement of Evidence, 19 Oct. 2017, para 22
67 Holmes R. (2019) The relative value of the lower Ngaruoro River native fish community. Prepared for Hawke’s Bay
Regional Council. Cawthron Report No. 3089. 11p plus appendices.
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153.

Dr Hicks notes “It is possible that one aspect of the Ngaruroro fish community, namely
site diversity, is outstanding on a national comparative basis. Appropriate datasets for
making a robust comparison are lacking.”68

The Tribunal’s Findings
154.

The Tribunal accepts that the determination of outstanding status should not rest solely
on any one type of evidence. In making its determination, the Tribunal has considered
all strands of evidence presented by the applicant and submitters. On the balance of
this assessment the Tribunal accepts the evidence of opposing submitters as to the
status of the native fish habitat of the Ngaruroro River. The Tribunal accepts that while
some aspects of native fish habitat are likely to be nationally significant, they are not
nationally outstanding.

155.

Accordingly the Tribunal finds that there should be no order made for a WCO for the
protection of native fish habitat in the Ngaruroro River.

Upper River white water rafting and kayaking amenity and recreation
156.

The applicants are applying for a WCO for the protection of the white water rafting and
kayaking amenity as supporting an outstanding amenity or intrinsic value for
recreational purposes over that section of the Ngaruroro River from the headwaters to
the cableway at Whanawhana.

157.

The applicants consider the particular values or characteristics that make this part of
the Ngaruroro outstanding are:

158.

68
69

157.1.

White water of moderate difficulty;

157.2.

Spectacular scenery;

157.3.

Remoteness;

157.4.

Excellent water quality;

157.5.

Opportunity for multi-day trips.69

It should be noted that in respect of this part of the application that although white water
rafting and kayaking are addressed together, the optimum characteristics for each type
of recreation activity do not always precisely coincide. For example, evidence was
given on differences as to the respective evaluations of rapids, but it was accepted that
for the assessment of the overall values and characteristics relevant here, the two
recreation activities could be considered together.

A. Hicks, Summary of evidence, 1 March 2019, para 7
see paras 302-320 of the application and the report by Mr Booth forming part of the application
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Rapids such as these contribute to the outstanding kayaking and rafting values.

The evidence
159.

A number of experienced white water paddling exponents (including some with national
and international competitive honours) gave evidence. Amongst them there were
several whose expertise traversed the national comparisons that the Tribunal is
required to assess.

160.

Dr Rankin is both a white water paddling expert and a river rafter who is a consultant to
Whitewater NZ. He identified the fact that the upper river offers many choices of
difficulty without undue risk, and that it offers a total experience of scenery, remoteness,
wilderness and white water all in one.70

161.

Dr Ashcroft is a professional raft guide with broad experience in both the North Island
and South Island rivers. He noted that this continuous stretch of the river could be
classed as “medium level, technically difficult for kayaking” and rare.71

162.

Mr Birch is similarly an expert white water kayaker working in adventure tourism and he
rated the Ngaruroro as the best and at least equal to any other so called “best river” in
New Zealand.72

163.

Mr Kelly is a similarly experienced kayaker who was in a position to compare the
Ngaruroro with the Mohaka. He noted that the Mohaka gets more use and is rated

Dr Rankin in oral evidence at the hearing.
Dr Ashcroft in oral evidence at the hearing.
72 Mr Birch in oral evidence at the hearing.
70
71
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grade 4 or 5, but the Ngaruroro is more grade 3 and has the additional value of the
oxbow section that is ideal for learning and training, plus the ability to be used in winter.73
164.

165.

Finally, Mr Canard gave evidence as an expert kayaker and he had given expert
evidence on four prior WCO applications, as well as other hearings involving rivers. He
identified the following values for kayaking that in his view categorised the Ngaruroro
as quite singular on a national comparative basis:
164.1.

There are only four rivers (the Clarence, Grey, Ngaruroro and Upper Mohaka
rivers) that offer a wild river multi-day challenge of intermediate difficulty, and
therefore are suitable for the majority of kayakers and rafters.

164.2.

Of these, only the Clarence and the Ngaruroro are of sufficient length for multiday trips of four or more days.

164.3.

The Ngaruroro is different from the Clarence in that its riverscape is intimate,
with significant reaches in confined gorges, whereas the Clarence runs through
a broad and open vista.74

Opposing submitters did not call evidence that directly contested the applicants’
evidence on these topics. However, counsel for the HBRC, Mr Maw, did make a
submission that suitability for intermediate paddling values were not of themselves
outstanding values, and he also referred to dicta in the Mohaka decision75 that compare
the kayaking values of the Ngaruroro unfavourably with the Mohaka.

The Tribunal’s findings
166.

The Tribunal finds that there are amenity values or characteristics in relation to white
water rafting and kayaking on the upper river that cross the threshold of being
outstanding on a national comparative basis. We accept the evidence that this part of
the river provides a variety of skill sets for white water recreation in a setting that is
unique in New Zealand. We accept the weight of evidence of the experts that this is a
water body in a natural state that for recreational purposes provides a wild river multiday challenge of intermediate difficulty only rivalled by the Clarence River, and distinct
from that river in providing the intimacy of running through confined gorges in a pristine,
wild and scenic setting.

167.

Whilst the observations made by counsel for the HBRC about the Mohaka decision are
accurate, that is now a very dated assessment made more than 25 years ago, and in
any event the focus in that application was not on the Ngaruroro.

168.

The next step in the analysis must be to consider the possible threats to this value or
characteristic. Plainly damming of these waters would constitute such a threat. In that
regard whilst it could not be said that there is any evidence of an imminent proposal,
our understanding is that identification of a finite or imminent proposal is not required,
although as mentioned earlier the Kaweka Forest Park Management Plan does record
one serious proposal for a hydroelectric power scheme involving a dam. We are
satisfied that in the circumstances and on the evidence of some submitters who

73

Mr Kelly in oral evidence at the hearing.
Mr Canard in oral evidence at the hearing in response to a Tribunal question.
75 re Draft Water Conservation (Mohaka River) Order W20/92
74
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certainly sought to keep alive the possibility of damming tributaries in these parts of the
Ngaruroro, that the threat test is met.
169.

The next step in the analysis is to consider whether a WCO is necessary to sustain the
outstanding value or characteristic. We consider that such an order is necessary. No
evidence was provided that pointed to any factual matter or alternative mechanism that
would render a WCO unnecessary.

170.

However, that of itself is not determinative, because the Tribunal must then consider
whether an order is necessary having regard to the matters to be considered under
s.207. That is a broader based enquiry that, as mentioned earlier, can reach back to
have regard to Part 2 matters and to the application itself, all submissions lodged and
all the applicable planning instruments as well as the needs of primary and secondary
industry and of the community.

171.

In respect of this particular value, in our view the only critical s.207 factor will be the last
mentioned one - the needs of primary and secondary industry and of the community.
In short, do the needs of primary and secondary industry and of the community displace
the apparent necessity for a prohibition on damming of this part of the river?

172.

There was some evidence of the significance of future water impoundment for the
purposes of agriculture and, very possibly, future irrigation needs on the Heretaunga
Plains. But in respect of this part of the river, these needs were not articulated with any
particular clarity and we were not provided with evidence that any farm adjacent to this
part of the river faced a pressing future needs issue vis-à-vis impoundment for cropping
or stock needs (bearing in mind that stock needs have some as of right protection
anyway under RMA s.14(3)(b)).

173.

The Tribunal adopts the same findings in respect s.207 factors in respect of angling
amenity to determine that similarly, a WCO should be made for this value as well.
Damming of the main stem of the upper Ngaruroro waters, and its tributaries is
prohibited unless the adverse effects are deemed to be no more than minor.

174.

Accordingly the Tribunal finds that there should be an order made to recognise and
sustain this value and characteristic.

Jet boating amenity and recreation
Jetboating and recreation
175.

The applicants are applying for a WCO for the protection of jet boating amenity and
recreation over that section of the Ngaruroro River from the Cableway at Whanawhana
downstream to the inland limit of the coastal marine area. The particular area of interest
to the co-applicant NZJA is on that part of the braided river from Whanawhana to
Fernhill.

176.

Amenity and recreational values can mean different things to different people. Amenity
values are defined in s.2 RMA as
“those natural or physical qualities and characteristics of an area that
contribute to people’s appreciation of its pleasantness, aesthetic coherence,
and cultural and recreational attributes”
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177.

Recreation is not defined by the RMA, but for jet boaters it is the opportunity to enjoy
the outdoor amenities while testing their individual skills against natural elements of the
outdoor environment. For many jetboaters the challenge of the braided river is exciting.

178.

The NZJA consider the particular values/attributes that make the Ngaruroro outstanding
are76:
178.1.

The reach is the only one in the North Island that:
(a)

Consists of multiple channels over a high proportion of the 52 km
reach

(b)

Consistently presents a riverbed comprised of fine aggregates and
containing very few rocks large enough to cause hull damage.

(c)

Provides many different driving experiences depending on the flow –
on this river even minor changes in the rate of flow (by as little as 2-5
cumecs) significantly alter the experience.

(d)

Has a course which changes frequently. Even minor freshes will
change the course of shallow channels because of the fine loose
nature of the aggregate. This provides variety to the driver and
requires constant application of skill.

(e)

Has such a high value to members. No other North Island river comes
within 10% of the value of the Ngaruroro. Many members frequently
travel to the Ngaruroro from as far afield as Wairarapa, Wellington,
Manawatu, Taranaki, Bay of Plenty, Waikato and Auckland.

176.2

Accessibility is excellent

176.3

Unmodified nature is highly valued

176.4

Clean water

176.5

Safe stream banks

176.6

Conflicts of use with other users is minimal.

179.

Jet boating enthusiasts have interests that cover a wide range of disciplines which
include shallow water jetboating, white water jet boating, river racing and jet sprinting.
Jet boats are also used for access for hunting and fishing and tourist-related commercial
purposes. The Ngaruroro River in its lower reaches is described as a braided river and
is ideal for shallow water jetboating providing all of family recreational opportunities.

180.

Braided rivers are those that, over some part of their length, flow in multiple, mobile
channels across a gravel floodplain. They are characterised by a range of channel types
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and sizes and channels that consist of a network of smaller channels which are
themselves separated by small, and often temporary, alluvial islands.

The evidence
181.

Mr Paul Mullan and Mr Brian Eccles representing NZJA provided a background
overview of NZJA, its role in assisting jet boaters in all aspects of jetboating. They
emphasized the importance of protecting the mainstream between Whanawhana and
Fernhill. They considered the factors that contribute to the outstanding jet boating value
of the Lower Ngaruroro to be its flows, braided form, safe gravels and accessibility all
of which in their view made the Ngaruroro river outstanding on a national comparative
basis

182.

All New Zealand Rivers have been classified. Mr Mullan described the river
classifications used by NZJA as follows77:
Class Description:
182.1.

CLASS 1. Easy boating, suitable for beginners and family boating. Boat
damage unlikely. Deep water, braids with fine gravel, shingle, minor rapids
only.

182.2.

CLASS 2. More advanced, comfortable after 100 hours experience. Contains
challenges. Boat damage and risk of injury may result from misjudgement.

182.3.

CLASS 3. Adventure boating, expert skills required. Boat damage/loss
probable if mistakes made.

182.4.

CLASS 4. Unlikely to be boated.

The section of the lower Ngaruroro below Whanawhana is classified as CLASS 1, which
is the easiest level for river boating.
183.

Mr Mullan supports a WCO. He told the Tribunal78:
“In a national context I have not experienced any river in the North Island which
offers the abundance of opportunity for a jet boater in such a safe operational
environment. Similarly, there are only one or two rivers in the South Island that
offer all of these same opportunities, namely the Waimakariri and Waiau in
Canterbury. Many offer some components that make for a 'good' braided river
but many lack all the attributes e.g. The Matukituki River is similar however its
sand makes it easier to become grounded, and with a longer and harder push
back to deep water. Likewise, the Rakaia has similar sections, however the
aggregate is of a larger diameter which can cause more damage to boats when
running aground.”

77
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P Mullan, Evidence in Chief para 23.
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184.

Mr Brian Eccles considered the braided reach of the lower Ngaruroro from
Whanawhana to Fernhill to be an outstanding river resource for the following reasons:79
184.1.

It is the only North Island river to exhibit more than minor braiding;

184.2.

The quality of the braiding is excellent by comparison to even the outstanding
South Island braided rivers because it is slightly smaller, has a more consistent
gradient (and aggregate size) and offers a rich experience on more days of the
year;

184.3.

As an experience for any jet boat driver, whether they are learners or masters
in the art of shallow water jetboating, the Lower Ngaruroro delivers an
outstanding experience that compares extremely well with the best of the
South Island braided rivers;

184.4.

This excellence is exhibited across a wide range of flows and this ensures that
high value is delivered for most days of the year. This is markedly different to
the larger South Island Rivers;

185.

Both Mr Mullan and Mr Eccles were of the view that the Ngaruroro River was nationally
outstanding.

186.

Mr Robert Greenaway, a recreation and tourist researcher planner was the only expert
witness to provide evidence to jet boating amenity and recreation. He was the author of
“Lower Ngaruroro River – Assessment of recreation significance” a document prepared
in December 2018 for HBRC and Horticulture NZ who oppose the WCO on the lower
Ngaruroro.80

187.

Mr Greenaway considers the Ngaruroro from Whanawhana to Fernhill to be nationally
significant for jet boating and regionally significant for jet boating from Whanawhana to
the sea.81
“It is difficult to clearly describe the Ngaruroro River from Whanawhana to the
sea as outstanding since it compares easily to many of the braided river jet
boating options in the South Island, many of which have more complex braiding
patterns and distances and far superior scenery. … The Ngaruroro River has
no commercial jet boat tourism operators, which would be a useful
benchmark.”

188.

79
80
81

Mr Greenaway is critical of the lack of quantifiable data presented of usage of the river
by JBNZ witnesses. The nature of the data presented could not be considered robust.
Unless there was quantifiable data clearly indicating usage in excess of 2000 annually
then using the Canterbury RiVAS assessment the river from Whanawhana to Fernhill
could not be considered as outstanding for jet boating. Mr Greenaway was also a coauthor of Jet Boating on Canterbury Rivers – 2015 referred to in the evidence of Mr
Mullan and attached to Mr Mullan’s evidence.

Brian Eccles, Evidence in Chief, para 6 P.2
Lower Ngaruroro – Assessment of recreational significance, Dec 2018
Lower Ngauroro - Assessment of recreational significance.
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189.

Mr Greenaway reviewed a number of reports relating to the recreational assessment of
freshwater bodies and particularly referred to the work of Harper in 2017.82 Harper made
the following useful summary point based on legal opinion and review of existing WCO
decisions:
Being outstanding is a high test. The term ‘outstanding’ distinguishes
something from others based on its exceptional qualities and is typically used
to describe the ‘best of the best’. An outstanding value has a higher threshold
than a significant value. An outstanding value will always be significant, but a
significant value will not necessary be outstanding.

190.

Mr Mike Conner, a local farmer and jet boater, supported Mr Greenaway. He resides
adjacent the river opposite the confluence of the Mangatahi Stream. He was one of
three local jet boaters that provided independent estimates of use of the River to support
a usage assessment provided by the Lower Ngaruroro River Assessment of recreation
significance. In his estimate there were 500 people per year having utilised the river for
jet boating recreation.83

191.

He considered the South Island rivers (Canterbury, Otago, West Coast) he had boated
to be better than the Ngaruroro. On the other hand Mr Edward Hill, a jetboater of many
years considered the Ngaruroro to be “at the top” in terms of skill required due to the
braided nature of the river.84

The Tribunal’s findings
192.

The Tribunal accepts that braided rivers with the physical characteristics of those found
in New Zealand are rare internationally. New Zealand has many braided rivers the
majority of which are in the South Island. The three main braided rivers in Hawkes Bay
are the Tukituki, Tūtaekurī and the Ngaruroro, but there are other braided rivers in the
North Island

193.

The applicants have chosen not to present independent expert evidence in support of
the application. The Tribunal accepts that Mr Mullan is highly qualified in the world of jet
boating. Nonetheless the Tribunal does not accept that Mr Mullan can be considered
an independent expert witness. Mr Mullan and Mr Eccles are advocates for JBNZ, a coapplicant for the WCO. Mr Mullan is the president of JBNZ and Mr Eccles is the North
Island Rivers Advocate for JBNZ. Their evidence did provide a helpful insight into the
recreational importance of jetboating, braided river jetboating, and the importance of
the Ngaruroro to the jetboating community nationally and particularly to the members
of the Central North Island branch of the NZJA.

194.

The submitters in opposition to the WCO provided independent expert evidence by way
of affidavit evidence from Mr Greenaway, a respected recreation and tourism planner.
It is unfortunate due to the timing of hearing that Mr Greenaway, was not able to appear
before the Tribunal. It is accepted that the Tribunal was not able to test his evidence by
way of questions, and therefore it is accepted that his evidence must be afforded less
weight than it might have been had he appeared before the Tribunal.
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195.

There is a conflict of evidence in respect to jet boat usage, and the number of people
participating in jetboating on the lower Ngaruroro in any one year. There is a lack of
research data and definitive statistics to substantiate the claims made by various
witnesses. In 2018 people numbers ranged from 498 (T Lowry) to 2037 (B Eccles). In
regard to jet boat usage and participant numbers the data is not independently verified,
and is anecdotal and unreliable. The Tribunal has noted there are no commercial jet
boating operations on the Ngaruroro even though the braided river most suitable for a
jetboating experience is in close proximity to the cities of Hastings and Napier. The
Tribunal has attached little weight to the evidence of river usage due to the lack of
quantifiable data. The Tribunal has noted the extensive usage statistics of some South
Island braided rivers.85

196.

Jet boating does not necessarily sit comfortably with other river attributes. Since the
advent of jet boats, various concerns have been voiced regarding jet boat impacts on
the rivers and on other river users. In regard to the Lower Ngaruroro river this includes
impacts on river bed, riverbed nesting native birds, angling, riverbanks and natural
values.86 These issues are referred to by Mr Eccles in his scope of evidence, but
expanded by Mr Mullan87 in his evidence. The Tribunal makes no finding on
environmental effects of jet boating on the river in assessing the value of jet boating
characteristics.

197.

In the Tribunal’s assessment of the value of the jetboat recreational characteristics we
have taken into account the quality of the experience, rarity of features, the skill level of
participants, the easily assessable location and the scenic values. The Tribunal accepts
that the lower reaches of the Ngaruroro are highly modified. The applicants have not
established that there is any imminent threat to jetboating on the Ngaruroro River.

198.

In respect of jet boating and in terms of North Island braided rivers the Tribunal accepts
that the Ngaruroro between Whanawhana and Fernhill may very well be considered
regionally outstanding. However, from a jetboating perspective in terms of New Zealand
braided rivers, the Tribunal considers the Ngaruroro is nationally significant in that reach
of the river from Whanawhana to Fernhill due to its flow reliability, but is only one of
many fine examples of the braided river family within a New Zealand context. The
Tribunal does not consider that in respect of jet boating values the Ngaruroro is “quite
out of the ordinary.” It cannot be considered outstanding on a national comparative
basis.

199.

Accordingly the Tribunal finds that there should be no order made for a WCO for the
protection of jet boating amenity and recreation.

Upper River wild, scenic or other natural characteristics
200.

85
86
87

The applicants are applying for a WCO for the protection of wild, scenic or other natural
characteristics supporting an outstanding amenity or intrinsic value over that section of
the Ngaruroro River from the headwaters to the cableway at Whanawhana.

HBRC- Phillip Maw, Legal submissions para 73 P.20
Jet Boating on Canterbury Rivers – 2016 P20
P Mullan,Evidence in Chief, P6 para 19
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201.

In their application the applicants considered the particular values or characteristics that
make this part of the Ngaruroro outstanding are wild and scenic landscapes;

The evidence
202.

Interestingly, Ms Pfluger called by the applicants, was the only expert landscape
planner to be called by any party. Her evidence referred to prior landscape
assessments for the Hastings District Council in 1996 and 2013 identifying the Ruahine
– Kaweka Ranges as an outstanding natural landscape unit, and a landscape
assessment undertaken for the Rangitikei District Council in 2010 identifying the
Rangitikei Highlands and Ngamatea East Swamp also as outstanding natural
landscapes.88

203.

She noted that all of the landscape assessments have been undertaken using the
Pigeon Bay criteria, which is a list of landscape assessment criteria established by the
Environment Court in Pigeon Bay Aquaculture Limited v Canterbury Regional Council
[1999] NZRMA 2009 and subsequently applied in the “Wakatipu” series of decisions.

204.

She also noted that in a separate assessment using a different methodology (RiVAS)
by Booth (2012) determined that the Ngaruroro River upstream of Whanawhana and
the Taruarau River had a high degree of natural character. She considered that on that
basis almost all of the Upper Ngaruroro waters had been identified as outstanding
natural landscapes by independent experts using accepted current landscape
assessment criteria. But those assessments of themselves do not answer the critical
question of how these landscapes rate on a national comparative basis.

88

Ms Y Pfluger’s statement of evidence 11 October 2017 para 72.
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Varied landscapes contributing to the wild and scenic values.
205.

Although not directly addressed in her written evidence, at the hearing Ms Pfluger did
address this. She outlined how she had both flown over and walked the areas above
the Whanawhana cableway extensively. She described a landscape with very little
intrusion by humankind and minimal impact of farming and forestry in the vicinity.

206.

It also became evident at the hearing that she had a strong familiarity with South Island
rivers, and she was able to make a careful comparison of those with the Upper
Ngaruroro. While noting that those rivers are bigger, she observed that they are less
diverse in landscape. She considered the Upper Ngaruroro to be particularly notable
for its total diversity within a relatively short distance of river through many different
landscapes. In her view it is unique, or close to unique to see such concentrated
diversity within such a distance. For that reason she considered the upper reaches to
be either unique or close to unique on a national comparative basis.

207.

As mentioned above, opposing submitters elected not to call evidence within Ms
Pfluger’s expertise. In submissions for the HBRC, Mr Maw did make the perfectly fair
point that she had not stated or rated the wild and scenic characteristics in a way that
placed them across the national comparative threshold to be considered outstanding.
However, in making that submission he acknowledged that he was not aware of her
additional oral evidence she had given at the hearing.
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The Tribunal’s findings
208.

The Tribunal is very aware that judgements on this type of value or characteristic have
a distinct qualitative element, and there are obvious difficulties in trying to assess these
values on some sort of quasi–empirical basis. Nonetheless, after a careful consideration
of Ms Pfluger’s evidence, including the visual material presented, and confirmed on the
Tribunal’s site inspection, the Tribunal accepts her evidence of the unique, or close to
unique concentrated landscape diversity to which she refers. This is particularly evident
from the air as the river passes within relatively short distances from its open
headwaters, through various riverscapes, and then into its wild and forested gorges.
On the ground the sense of remoteness and pristine natural features is very marked.
The relationship between the river itself and the surrounding landscape looms large and
is unavoidable, particularly in the gorges.

209.

The applicants also rely on water quality. The Tribunal accepts that indeed the very high
water quality is a contributing feature to the wild, scenic and natural character of the
water body.

210.

The next step in the analysis must be to consider the possible threats to this value or
characteristic. As for white water rafting and any kayaking amenity, damming of these
waters would plainly constitute such a threat, and our assessment on this issue would
be the same – i.e. that while it could not be said that there is any evidence of an
imminent proposal, that is not required for a threat to be recognised for the purposes of
this assessment, and there certainly has been some reference to the possibility of
damming tributaries in these parts of the Ngaruroro. Accordingly the Tribunal considers
that the threat test is met.

211.

The next step in the analysis is to consider whether a WCO is necessary to sustain the
outstanding value or characteristic, and again in parallel with our assessment of the
white water rafting and kayaking amenity, the Tribunal considers that such an order is
necessary and that no evidence was provided that pointed to any factual matter or
alternative mechanism that would render a WCO unnecessary.

212.

The Tribunal’s assessment of the s.207 factors unsurprisingly follows the same course
as for the white water rafting and kayaking amenity and all that we have said on that
issue is equally applicable here.

213.

Accordingly the Tribunal finds that there should be an order made to recognise and
sustain these wild, scenic and other natural characteristics.

Scientific and Ecological Values: Kaweka Lakes
214.

89

The applicants are applying for protection of the Kaweka Lakes as contributing waters
to the values of the upper Ngaruroro River, based on scientific and ecological values
and specifically "wetland ecological and botanical values".89

Memorandum of Counsel for the Applicants – Second Draft Order, 8 Dec, 2017, para 11
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The Evidence
215.

Ms Shona Myers presented evidence on behalf of the Director-General of Conservation
in relation to the values of the Kaweka Lakes.90

216.

The Kaweka twin lakes (Eastern and Western) are on a tributary of the Upper Ngaruroro
River (Waikerekare Stream). The two lakes are distinct, the Western lake with
fluctuating water levels and the Eastern Lake with more stable water levels. This
characteristic influences the types of wetland plants found. Both lakes contain nationally
threatened and/or rare plant species.

217.

Ms Myers contends that the Kaweka Lakes provide outstanding habitat for terrestrial
and aquatic organisms and outstanding scientific and ecological values, including91:
217.1.

a high diversity of vegetation types dominated by native species

217.2.

eight nationally threatened or at risk plant species present

217.3.

excellent LakeSPI score (indicative of the relative intactness of the native
aquatic macrophyte community)

217.4.

presence of a land-locked population of the native fish koaro (At Risk, Declining
conservation status)

217.5.

a healthy macroinvertebrate community.

218.

Ms Myers also notes that the lakes meet three of the four Department of Conservation
national priorities for protecting indigenous biodiversity, as they contain extensive
indigenous wetland vegetation; naturally uncommon ecosystem types (shoreline
communities); and a number of At Risk and Threatened species.92

219.

The ecological significance of the Kaweka Lakes was acknowledged in the expert
conferencing.93

220.

Ms Myers provides very limited comparative data to determine the relative status of this
lake ecosystem at a national level. In addition, no other submissions were made in
relation to these lakes.

The Tribunal’s Findings
221.

The Tribunal accepts that the Kaweka Lakes may support values that are regionally or
even nationally significant. However, the Tribunal considers that insufficient evidence
was presented to adequately assess the outstanding status of these lakes.

222.

Accordingly the Tribunal finds that there should be no order made for a WCO for the
protection of the Kaweka Lakes.

90
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S. Myers, Statement of evidence, 27 Oct, 2017, para 8
S. Myers, Statement of evidence, 27 Oct, 2017, paras 9 - 13
S. Myers, Statement of evidence, 27 Oct, 2017, para 14
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 7 (b)
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Water Quality
223.

The application as originally lodged did not identify water quality as an outstanding
value in its own right.

224.

However, the applicants emphasised the importance of water quality as contributing to
those other values that they were asserting to be outstanding.

225.

The Tribunal therefore limited its consideration to a) whether water quality in the upper
Ngaruroro River contributes to any outstanding values, and b) whether water quality in
the lower Ngaruroro River contributes to any outstanding values.

High clarity of Upper Ngaruroro River.
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State of water quality in the Upper Ngaruroro River
226.

Ms Kathryn McArthur presented evidence on behalf of the applicants. Data was
presented on the water quality of sites at Kuripapango and further downstream at
Whanawhana, as well as for the Taruarau River, a major tributary which meets the
Ngaruroro River a short distance above the Whanawhana cableway. Based on her
assessment of that data, Ms McArthur contended that:
226.1.

water quality and macroinvertebrate communities (as an indicator of water
quality) are in an exceptional state at Kuripapango and are generally very good
at Whanawhana (other than faecal contaminants and dissolved nutrients,
which she describes as exceptional)94

226.2.

“water in the upper Ngaruroro catchment is of a quality capable of supporting
outstanding or nationally important trout habitat and fisheries and indigenous
fish communities.”95

226.3.

water quality in the upper Ngaruroro is “superior to neighbouring catchments
already covered by WCOs for their outstanding trout fishery values”96; and

226.4.

“the excellent water quality state in the upper Ngaruroro catchment is a major
contributor to the outstanding water quality in the lower Ngaruroro
catchment.”97

227.

Ms McArthur attributed the state of the water quality to the largely undeveloped nature
of the catchment e.g. through retention of natural land cover within the upper catchment
(85% above Whanawhana, 95% above Kuripapango and 79% in the Taruarau
catchment).98

228.

Ms McArthur also emphasised the reliance of other values in the upper catchment, such
as recreational and amenity values, on the current state of water quality in the upper
catchment.99 Indeed, it would appear that the basis for Ms McArthur’s claim for the water
quality as an outstanding value in its own right is that it supports other outstanding
values.

229.

In contrast, Dr Andrew Hicks, giving evidence for the HBRC, contended that “based on
a regional comparison, the Upper Ngaruroro stands out as having excellent water
quality and ecology values, and provides an aspirational target that represents what
many waterways in Hawke’s Bay would have once been like. Based on national
comparisons, however, sites in the Upper Ngaruroro do not appear to stand out for
fundamental water quality and ecology variables.”100

94

K. McArthur, Statement of Evidence, 17 Oct. 2017, para 16
K. McArthur, Statement of Evidence, 17 Oct. 2017, para 17
96 K. McArthur, Statement of Evidence, 17 Oct. 2017, para 17
97 K. McArthur, Statement of Evidence, 17 Oct. 2017, para 18
98 K. McArthur, Statement of Evidence, 17 Oct. 2017, para 22
99 K. McArthur, Statement of Evidence, 17 Oct. 2017, para 31
100 A. Hicks, Statement of Evidence, 27 Oct. 2017, para 10 and 11
95
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230.

The Joint Witness Statement of science and river ecology experts provides some clarity
by identifying a number of areas of agreement on water quality in the upper catchment.

231.

All experts agree that “water quality is in a near pristine state upstream of Kuripapango”
and is “not as good, but is still very good, at both Whanawhana and in the Taruarau
River.”101

232.

In addition, the experts agreed that “it is not uncommon to have water quality
characteristics similar to those in the Upper Ngaruroro in the context of near pristine
parts of New Zealand.”102

233.

Finally, the experts agree that “the Upper Ngaruroro is one of the best areas for overall
quality when compared to other monitoring sites in the Hawkes Bay region.”103

State of Water Quality in the Lower Ngaruroro River
234.

Ms McArthur again presented evidence to support the applicants, focusing on nutrient
and faecal indicators, as well as macroinvertebrate indices as an indicator of overall
water quality.

235.

Ms McArthur described water quality in the lower Ngaruroro River as being “very good
with respect to nutrient and contaminant concentrations and classed as ‘good’ for
macroinvertebrate indicators.” She further states that “water quality is particularly good
in the context of the lower Ngaruroro River as a large, lowland river draining rural and
urban land” and that “the Ngaruroro River does not conform to this national pattern of
degradation.” 104

236.

Ms McArthur accepted that, based on the evidence of submitters, the water quality of
the lower Ngaruroro River is not within the top 10% nationally and is therefore not likely
to be outstanding in its own right.105

237.

Ms McArthur contended that water quality is still good within the river’s lowland rural
context and is a contributing characteristic to indigenous fish and recreational values in
the lower river.106

238.

Dr Ken Hughey, presenting evidence on behalf of the Director-General of Conservation,
emphasised the importance of foods of aquatic origins (primarily macroinvertebrates)
in supporting avifauna habitat of the lower Ngaruroro.107 Dr Hughey considered the
main threats to feeding habitat and food supply are from: a) reduction in low flows to
the point where minor channels dry up and food supplies are lost and b) floods which
also reduce food supply.108

101
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Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 12 (c), (d)
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 12 (e)
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 12 (f)
K. McArthur, Stage 2 hearing: Summary and First Rebuttal Evidence, 26 February 2019, para 3
K. McArthur, Stage 2 hearing: Summary and First Rebuttal Evidence, 26 February 2019, para 6
K. McArthur, Stage 2 hearing: Summary and First Rebuttal Evidence, 26 February 2019, para 7
K. Hughey, Statement of Evidence, 5 Feb 2019, para 11.1, 11.8
K. Hughey, Statement of Evidence, 5 Feb 2019, para 11.10
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239.

Dr Hicks, for HBRC, presented evidence that indicated a large number of sites
supported “good or superior water quality to the lower Ngaruroro River”.109

The use of ranking
240.

While acknowledging that it was not a particularly ‘scientific’ way of making
comparisons, Dr Hicks used ranking of individual and/or combined water quality values
as a means of quantifying whether a site should be considered “outstanding in a national
context”.110

241.

Ms McArthur considered “it is unusual for a water quality assessment to rely solely on
‘ranks’ between sites and not to include descriptors of water quality concentrations (e.g.
5-year median nitrates mg/L or box plots)”.111

242.

All experts agreed that “ranking alone of water quality parameters aspects can be
misleading. For example, a site may be ranked 10th for a water quality attribute (e.g. for
E. coli) but be of negligible difference to the 1st ranked site. This difference may not
have any ecological relevance”.112

243.

The Tribunal acknowledges these limitations but accepts, that in the absence of other
methods for determining outstanding status, that the ranking provides a useful
comparative measure of water quality.

The Tribunal’s Findings
244.

The Tribunal accepts the evidence that the water quality of the upper Ngaruroro River
is very high quality and regionally significant. The Tribunal accepts, that the evidence
supports water quality as being a contributing factor to outstanding values, namely,
kayaking and rafting, wild and scenic, angling, trout habitat and fishery values.

245.

Accordingly, the Tribunal finds that any WCO made to protect those outstanding values
on the upper Ngaruroro River should also address the protection of water quality as it
contributes to those outstanding values.

246.

The Tribunal accepts that the water quality in the lower Ngaruroro is very good,
especially in the context of a lowland river draining a rural catchment. Further, the
Tribunal accepts that water quality is likely to contribute to the avifauna values in the
lower Ngaruroro River, which the Tribunal found to be nationally outstanding. However,
threats to water quality were not identified by experts as being significant for the
protection of this outstanding value, when compared to other threats.

247.

Accordingly, the Tribunal finds that any WCO made to protect those outstanding values
on the upper Ngaruroro River should also address the protection of water quality as it
contributes to those outstanding values. The Tribunal considered the water quality
limits provided in the applicants draft order as Schedule 5 and compared those limits
with a similar water quality limits schedule provided by HBRC and included in TANK
PC9. The Tribunal accepts that there were marginal difference between the schedules
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A. Hicks, Summary of Evidence, 1 Mar. 2019, para 6
A. Hicks, Summary of Evidence, 21 Nov. 2017, para 10
K. McArthur, Summary and First Rebuttal, 15 Nov. 2017, para 9
Expert conferencing joint report (Aquatic Science and River Ecology), 3 November 2017, para 12 (a), (b)
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and has adopted the schedule in PC9 for inclusion as “Schedule 4 – Water Quality
Limits” in the Tribunals recommended draft order”

Summary of findings and consequences
248.

The above findings can be summarised in this way:
248.1.

The Tribunal has found that no WCO should be made over the lower river;

248.2.

The Tribunal has found that a WCO should be made over the upper river in
respect of the following values or characteristics:
(a)

The habitat for rainbow trout;

(b)

The rainbow trout fishery;

(c)

The angling amenity and recreation;

(d)

The white water kayaking and rafting amenity and recreation;

(e)

The wild, scenic and other natural characteristics;

249.

Attention now turns to the form of order for the WCO to protect these values and
characteristics.

250.

There were several legal issues that were addressed during the hearing solely relevant
to the form of a WCO so they are addressed next.

Legal Issues as to the Form of an Order
Is there jurisdiction for a WCO to impose restrictions directed at
managing discharges to land and land use activities which have
effects on water quality?
251.

This issue only requires resolution if the Tribunal were to find that conditions related to
water quality were to be imposed.

252.

The issue arises in this way: s.200 of the RMA which defines the meaning of a WCO
states (inter alia) that it:
“….imposes restrictions or prohibitions on the exercise of regional councils’
powers under paragraphs (e) and (f) of s.30(1) (as they relate to water)…”
(Emphasis added).

253.

The applicants argue that a regional council’s functions under s.30(1)(f) relate to the
control of discharges of contaminants into or onto land, air or water and point to the fact
that under that section a regional council’s functions include the control of the use of
land (under s.9) for the purposes of the maintenance and enhancement of the quality
of water in water bodies.
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254.

Counsel for “Winegrowers”, Mr Gardner-Hopkins, pointed to the words “as they relate
to water” in s.200 supporting the analysis that the intention is to confine the jurisdiction
more narrowly – i.e. to direct discharges to water rather than diffuse discharges via land.

255.

Both sides then refer to s.217(2). Mr Gardner-Hopkins notes that s.217(2)(b) does not
refer to discharges of contaminants to land in circumstances which may result in that
contaminant entering water. He argues that this makes it clear that a WCO is not
intended to manage discharges to land, or land uses more generally. He concludes
that a WCO’s focus is, and must necessarily be, on “water”.

256.

The applicants take a different route concerning s.217. They argue that s.217(2)(a)
refers to discharge permits generally and is not limited to discharge permits to discharge
water or contaminants into water, as is the case with sub-paragraphs (b) and (c).
Further they note that s.87 defines “discharge permit” as consent to do something that
contravenes s.15, and s.15 includes discharges of contaminants onto land in
circumstances which may result in that contaminant entering water.

257.

At this point it should be noted that the applicants during the hearing elected to confine
the prohibitions and restrictions in this WCO to the content of the regional plan and its
subsequent implementation, rather than individual consents. With regard to decisions
on regional plans they also pointed to s.67(4) that requires that a regional plan not be
inconsistent with a WCO and that the parallel requirement for district plans in s.75(4)(a)
enabled a broader and wider application than a focus on individual resource consents.

258.

The point is a difficult one. First, the words “as they relate to water” appear to be a
deliberate attempt to constrain or limit the ambit of the transport of s.30(1) into the s.200
WCO definition. If it were simply a matter of applying the regional council s.30(1)
functions s.200 could have said so, although it could equally be argued that the function
of those words is simply to carve off the jurisdiction to control resources other than water
– such as air discharges. Secondly, there appears force to the point that a WCO is
directed to a regional council’s powers but makes no direct mention in s.200 of a district
council’s powers. It would seem odd that s.200 would directly mandate WCO restriction
of a regional council’s powers to control land use affecting a water body, but make no
mention of a district council’s powers in that regard.

259.

The contrary view, to which the Tribunal is inclined, is premised on a starting point that
a WCO by reason of s.200(a) entitles a WCO to impose conditions and prohibitions that
relate to water quality. There is also a statutory requirement that as a higher order
planning instrument, regional plans and district plans must not be inconsistent with that.
It must therefore be open as a matter of jurisdiction for a WCO to impose particular
biochemical limits on water quality, thereby creating an obligation on all territorial
authorities to ensure that their plans are not inconsistent with that.

260.

However, from a practical point of view, it is not difficult to see how considerable care
should be taken as to the setting of such prohibitions and conditions in case they create
an impossible situation for the territorial authorities. The ludicrous situation could
emerge where, for example, an aspirational biochemical limit was fixed in a WCO
condition that would place the territorial authorities immediately into non-compliance as
a result of diffuse and non-point discharge of contaminants. That is the very situation
where a reality check under s.207 may be required.
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s.14(3) takes and a requirement for fish screening
261.

An issue arose as to whether a proposed prohibition could be imposed providing that
intakes be screened to certain minimum standards to prevent entrapment or
impingement of fish, even if they were intakes under the statutory rights to take water
without resource consent under s.14(3) relating to an individual’s reasonable domestic
needs, or for reasonable needs of animals for drinking water, or for firefighting purposes.

262.

In Carter Holt Harvey Limited v Waikato Regional Council [2011] NZ EnvC 380 the court
was considering a rule framework that would have the effect of constraining the
statutory right to take water under s.14(3)(b) for all takes once the combined authorised
takes within the same catchment exceeded 100% of the primary allocable flow. The
court held that such provisions are not ultra vires and that s.14(3)(b) takes are not
unlimited. The court held at [111]:
“The constraining provisions proposed in variation 6 do not “affect the activities
authorised by s.14(3)(b).” Rather, what they seek to do is to define the point at
which a take, that would otherwise be authorised under 14(3)(b), has, or is
likely to have, an adverse effect and hence fails to gain the statutory
authorisation.”

263.

On that authority, a condition that simply fixes a minimum requirement of fish screens
for all intakes (including s.14(3)(b) and (e) intakes) is not ultra vires, but, to adopt the
Carter Holt analysis, simply fixes a point below which the statutory take fails to gain its
statutory authorisation on account of a likelihood of an adverse effect on the
environment.

Other matters: - Climate change, damming and future innovation
264.

While much of the upper reaches of the Ngaruroro River and its tributaries are wild,
natural and isolated, pastoral farming activities exist within the greater catchment areas.
Evidence was provided to the Tribunal that the upper Ngaruroro consists of a total area
of 111,958 ha. of which 94,003 ha. are undeveloped or natural state. 12,647 ha. is in
pasture or developed land and 5,308 ha. is in forestry. The largest single block is
administered by the Department of Conservation and sits within the Kaweka and
Kaimanawa Forest Parks.113 An upper Ngaruroro Landowners map annexed identifies
the ownership on a per property basis.

265.

The Tribunal is cognisant that farming is an ever evolving science. The farming
operations of yesteryear may not be appropriate today. Farming activities of today may
very well be evolved, developed and changed in the future. In addition, climate change
has potential land use consequences which may impact on farming practice.

266.

In regard to climate change HBRC has provided a relevant summary in its TANK Plan
Draft Plan Change (PC9)114:
“Issue 8 Accounting for Predicted Climate Change: Climate is changing, which
also has an impact on natural climate variability. The challenge which lies

113
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Greg Carlyon, Supplementary Evidence, 15 November 2017, para 28, p.5
TANK Draft Plan Change, v.8 December 2018, Issue 8 @ p.6.

50

ahead is not knowing the extent to which climate change variability will change
further and how this will impact on water flow, levels and quality, or the precise
timeframes within which these anticipate changes will occur”
267.

The late Mr Renata Apatu on behalf of Ngamatea Station appeared before the Tribunal
in December 2017. He stated that current land management is changing rapidly, not
only in terms of its economics and technology, but also in terms of socially accepted
metrics. He considered the restrictions imposed by a WCO “…will limit the ability for
future generations to make any changes needed in response to climate change, landuse changes and new economic opportunities”.115 Mr Apatu contrasted his experiences
of clearing manuka in his youth with contemporary production of manuka honey now
being a significant aspect of his farming activities.

Farming in the upper river catchment.

115

Renata Apatu, EIC, 23 November 2017, Para 15
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268.

Ms Penny Reynolds expressed a similar view. She considered the draft WCO to be
restrictive and limiting on Hawkes Bay‘s future generations. She considered these
future generations would lose the versatility of their land and the social and economic
wealth of their communities, and they would lose their ability to adapt to climate change
and the growing population. She considered knowledge and flexibility as the key to
survive and thrive. “36 years ago Gary Glazebrook planted the first vineyard west of
Hastings. Who would have known back then that this area would become world-famous
for the production of fine wine? Had the draft WCO been in place on the river this
development may never have happened, and Hawke’s Bay economy and community
would be much poorer.” 116

269.

The importance of water storage options for landowners, both instream and off-stream,
was emphasised by a number of submitters, including reference by Federated Farmers
(Ms R Dasent) to the issue of micro-hydro generation.117

270.

The Tribunal accepts that in the upper Ngaruroro the reality is that opportunities for land
use intensification, primary conversion of land for farming, are restricted given land use
tenure, topography, and access difficulties in the upper catchment. The Tribunal notes
the statement by Mr Carlyon “with respect to future land use within the (upper)
catchment it is equally my view that innovative or sustainable land use practices should
not be stifled by the WCO.”118

271.

A WCO sets conditions and prohibitions so as to protect the outstanding values that the
Tribunal has now identified as worthy of protection. In drafting a WCO the Tribunal
believes it is necessary to consider, where possible, the unforeseen consequences of
the granting of an order and, if appropriate, limit negative effects on the community
while retaining the integrity of the WCO.

272.

The Tribunal has carefully considered matters relating to damming of the upper
Ngaruroro waters. It has reviewed the application, the evidence, the draft order and the
draft TANK plan change (PC9). The Tribunal notes that PC9 prohibits damming on the
upper Ngaruroro mainstem and its tributaries the Taruarau and Omahaki.119 The
Tribunal is of the view that the outstanding values identified cannot be limited to those
waters in isolation and that the damming prohibition should be in respect of all upper
Ngaruroro waters. The impounding of waters is prohibited unless the adverse effects
are deemed to be no more than minor.

273.

The Tribunal acknowledges that there may be beneficial effects of off-stream water
storage and augmentation schemes and the ability to abstract water at high flows for
landowners and that such actions may also improve community resilience to climate
change. Therefore, except as specifically excluded by the WCO, the Tribunal considers
that such projects should not be prohibited per se but are matters to be considered by
HBRC on receipt of an application for a resource consent for such activity.

274.

The Tribunal has therefore made provision in the draft order to permit this.
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Submission of Ms Reynolds for Washpool Station, 6 December 2017, p.3.
Statement of evidence, Ms R Dasent, 27 October 2017
Greg Carlyon, Evidence, 15 November 2017, para 22, p.4.
TANK Draft Plan Change v.8 December 2018, Policy 55 @ p.34.
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Annex: Upper Ngaruroro Landowners Map
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Draft Order
275.

The applicants filed a draft order with the application. During the course of stage 1 and
stage 2 hearings there were a number of further iterations of the applicants’ draft. At
the closing of the hearing the Tribunal had before it draft order version 5 for its
consideration.

276.

During the course of the stage 2 hearings, Mr Gardner-Hopkins, counsel for Hawkes
Bay Winegrowers, on behalf of a number of submitters in opposition to the WCO,
submitted an alternative draft order for the Tribunal’s consideration.

277.

In light of the findings of the Tribunal, amendments have been necessary to the draft
order so as to reflect those findings.

278.

The draft order is attached for the Minister’s consideration.

DATED: 30 August 2019

………………………………………….……
R.J.B. Fowler QC
Tribunal Chairperson

………………………………………….……
A.G. Neill
Tribunal Member

………………………………………….……
Dr N.R. Phillips
Tribunal Member

………………………………………….……
Dr R.C.A. Maaka
Tribunal Member

………………………………………….……
J.M. McCliskie
Tribunal Member
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Draft Upper Ngaruroro River Water Conservation Order

1.

Title
This order is the Water Conservation (Upper Ngaruroro River) Order 2015.

2.

Commencement
This order comes into force on the 28th day after the date of its notification in the New
Zealand Gazette.

3.

Interpretation
In this order, unless the context otherwise requires:
Act means the Resource Management Act 1991.
damming means the impounding of all or part of the natural flow of any water that may
involve an associated temporary or permanent structure, but excludes:
1. any intake or deflection structure that does not (including cumulatively with any other
intake or deflection structure):
(a)

Materially reduce rainbow trout habitat quality or trout fishery values;

(b)

Materially reduce the use of the waters for white water raft or kayaking;

(c)

Intrude visually to the extent that it reduces wild scenic values, or

2. otherwise causes no more than a minor adverse effect.
waters means the rivers, tributaries, wetlands, and hydraulically connected
groundwaters identified in Schedules 1 and 2.
upper Ngaruroro waters means the mainstem of the Ngaruroro and its tributaries,
(including wetlands) from its source in the Kaimanawa Ranges down to Whanawhana
cableway (at or about NZTopo50 BK37:918-158) as identified in Schedule 1.
existing water take means any water permit granted, or any water take or activity
lawfully established or authorised and being undertaken, in respect of the Schedule 1,
or 2 waters, prior to this order being made.
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replacement water permit means any water permit granted to authorise an existing
water take into the future, including:
a.

A change of conditions of a water permit authorising the existing water take;
and

b.

A water permit which replaces one or more existing water permits; and

c.

Any further or successive replacement consents;

provided:
d.

Application for the replacement consent is made prior to the expiry or surrender
of the existing water permit, or within 6 months after the date on which the rule
which requires previously permitted activities to obtain consent became
operative; and

e.

The replacement consent, and any conditions imposed on it, result in effects
that are the same or similar in character, intensity, and scale to those arising
from or associated with the existing water take.

4.

Outstanding characteristics, features and values
The waters identified in Schedules 1 and 2 include or contribute to, to the extent
specified in Schedules 1 and 2, the following outstanding characteristics and features:

5.

i.

habitat for rainbow trout;

ii.

rainbow trout fishery;

iii.

angling amenity and recreation;

iv.

whitewater kayaking and rafting amenity and recreation;

v.

wild, scenic and natural characteristics.

Waters to be retained in natural state
Because they are in their natural state, and because of the outstanding characteristics,
features and values identified in clause 4 and in Schedule 1, the Upper Ngaruroro
waters specified in Schedule 1 are to be retained as far as possible in their natural state
including the quality, quantity, level and rate of flow of the waters through the protection
provided in clause 7.
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6.

Waters to be protected as contributing to outstanding characteristics
Because of their contribution to outstanding characteristics, features and values
identified in Schedule 1, the waters specified in Schedule 2 are to be protected in
accordance with the relevant conditions in clauses 8, 9, and 10, subject to clauses 11
and 12.

7.

Restriction on damming of waters
No resource consent may be granted, or included in a regional plan authorising the
damming of the upper Ngaruroro waters.

8.

Restriction on alterations of river flow and form of Upper Ngaruroro waters
8.1

No resource consent may be granted or rule included in any plan that, either
itself or in combination with other consents, rules or permitted takes authorising
the use of water, that will have more than minor stream depletion effect on
Schedule 1 waters.

8.2

Resource consents may be granted or rules included in a regional plan
authorising water uses other than for damming, provided that their exercise
does not detract from the outstanding characteristics and features described
in clauses 4 and 5 and meets the requirements of clauses 7 and 8.1. Any
intake or deflection structure must be screened and maintained in accordance
with the minimum standards for fish screens and intakes in accordance with
the relevant conditions in clause 9, and as specified in Schedule 3 or other
equivalent means adopted to prevent the entrapment and impingement of fish.

8.3

No rule may be included in a regional plan that provides for abstraction of
hydraulically connected groundwater to the Schedule 1 waters that will have a
more than a minor stream depletion effect on Schedule 1 waters.
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8.4

When managing the taking of hydraulically connected groundwater in
accordance with clause 8.3, the regional council may take account of the
degree of hydraulic connection and any delay between taking of water and
stream depletion effects in determining whether the stream depletion effects
on Schedule 1 waters are more than minor.

9.

Requirements for fish screens
No resource consent may be granted or rule included in a regional plan in respect of
the taking or diversion of the waters specified in Schedules 1 and 2, or taking or
diversion of the waters specified in Schedule 1 as exempted by clauses 11 and 12,
unless all associated intakes are screened and maintained in accordance with the
minimum standards for fish screens and intakes contained in Schedule 3.

10.

Requirements to protect water quality
10.1

No rule may be included in a regional plan authorising the discharge of
contaminants onto land or into waters specified in Schedules 1 and 2 that will
cause, either by itself or in combination with any existing consents, activities or
rules, the limits specified in Schedule 4 to be exceeded.

10.2

No resource consent may be granted that is inconsistent with the regional plan
with respect to water quality in the waters specified in Schedules 1 and 2. This
clause does not restrict a regional plan from imposing water quality standards
that set more conservative limits.

11.

Scope of order
11.1

This order does not limit sections 14(3)(b) and (e) of the Act relating to the use
of water for an individual’s reasonable domestic needs, or for the reasonable
needs of an individual’s animals for drinking water, or taken or used for firefighting purposes, provided that all intakes (other than those for emergency
fire-fighting) be screened to be designed and maintained to comply with the
minimum standards specified in Schedule 3 to prevent the entrapment or
impingement of fish.
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11.2

Subject to clause 11.4 this Order does not restrict or prevent the grant of
resource consents or inclusion of a rule in a regional plan for the purpose of:
(i)

research into, and protection or restoration, rehabilitation or
enhancement of, water quality, cultural, spiritual and tikanga Māori
values, fisheries and wildlife habitats; or

(ii)

the operation, maintenance, removal, protection or replacement of
any existing road, ford or bridge, or network utility operation (as
defined in section 166 of the Act); temporary construction dewatering
activities; or the maintenance or operation of the Ngaruroro Flood
Protection and Drainage Scheme; or the protection of human or
animal health; or

(iii)

Minor activities necessary for the management of land administered
by the Department of Conservation.

11.3

No resource consent may be granted or rule included in a regional plan that
would allow activities specified in clause 11.2 if exercise of any such resource
consent or rule would compromise the protection of the outstanding
characteristics and features identified for the waters specified in the
Schedules.

11.4

12.

This order does not prevent the granting of replacement water permits.

Exemptions
12.1

Nothing in this Order prevents the grant of a resource consent that would
otherwise contravene conditions set out in clauses 5,6,7,8,9, and 10 if a
consent authority is satisfied that:
(i)

the consent is for a discharge that is of a temporary nature; and

(ii)

the consent is for an activity that is associated with necessary
removal, maintenance or replacement works for works and structures
not otherwise prohibited by this Order; or

(iii)

the consent is for discharge of herbicides for control of pest plants;
and
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12.2

the exercise of any such consent would not compromise the protection of the
outstanding characteristics and features identified for the waters specified in
the Schedules.

13.

Existing consents
Nothing in this Order shall affect or restrict any resource consent granted prior to this
Order coming into force in respect of the protected waters, until the expiry of that
consent
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Schedule 1
Waters to be retained in Natural State
Waters

Outstanding
Characteristics or Features

Conditions to apply

The mainstem of the

Amenity and intrinsic values
afforded by natural state

Natural state (cl 5)

Habitat for rainbow trout

Fish screens (cl 9)

Ngaruroro River and of its
tributaries from its source in
the Kaimanawa Ranges down

Rainbow trout fishery

to Whanawhana cableway (at
or about NZTopo50 BK37:918158), “upper Ngaruroro waters”

Angling amenity and recreation
Whitewater rafting and kayaking
amenity and recreation
Wild and scenic characteristic
Natural characteristics – water
quality
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Prohibit damming (cl 7)

Water quality (cl 10)

Schedule 2
Waters to be protected for their contribution to outstanding characteristics
Waters

Outstanding Characteristics
or Features

Conditions to apply

Hydraulically connected

Amenity and intrinsic values
afforded by natural state

Effects to be determined

groundwater to the waters
specified in Schedule 1

Habitat for rainbow trout
Rainbow trout fishery
Angling amenity and recreation
Whitewater rafting and kayaking
amenity and recreation
Wild and scenic characteristic
Natural characteristics – water
quality
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by Council (cl 8.4)

Schedule 3
Minimum requirements for fish screens and intakes
Feature

Outstanding Characteristics or Features

Screen location

At the point of water diversion from the river (or as close
as practicable)

Screen size (aperture)

Aperture size not exceeding


2mm in diameter for profile bar screens



3mm in diameter for woven mesh screens



3.2mm in diameter for perforated plate screens
(round opening)

Approach velocity

No greater than 0.12 metres per second

Sweep velocity (parallel to the

Equal to or greater than the approach velocity at all times

face of the screen)
Return of fish to an active flowing

Effective bypass structure

channel of the water from which
they were diverted
Screen maintenance and

To ensure that the screen remains effective at all times

operation
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Schedule 4
Water Quality Limits
Limit
Upper Ngaruroro

Upper Ngaruroro

Waters upstream of

Waters upstream of

Kuripapango

Whanawhana

Dissolved inorganic nitrogen (DIN) (Total

5-year median

5 year median

oxidized nitrogen (nitrate + nitrite) +

concentration shall

concentration shall

ammoniacal N)

not exceed 0.05

not exceed 0.05

mg/L

mg/L120

Ammoniacal nitrogen (unadjusted for pH and

5-year maximum

5-year maximum

temperature)

concentration shall

shall not exceed

not exceed 0.011

0.02 mg/L

Indicator

mg/L
Ammonia (adjusted for pH of 8 and

median ≤ 0.03 / max

median ≤ 0.03 / max

temperature of 20°C)

≤ 0.05

≤ 0.05

Dissolved reactive phosphorus (DRP)

5-year median

5-year concentration

concentration shall

shall not exceed

not exceed 0.003

0.003 mg/L

mg/L
Escherichia coli (E.coli) cfu/100ml

<5% over 260/100ml

<5% over 260/100ml

median < 130/100ml

median < 130/100ml

Dissolved oxygen (DO) concentration %

Daily (24-hour)

Daily (24-hour)

saturation

minimum DO shall

minimum DO shall

not drop below 80%

not drop below 80%

of saturation

of saturation

≥80% (7-day mean

≥80% (7-day mean

Dissolved oxygen (DO) concentration mg/L121

minimum); >7.5 (1
day minimum)

120

Value corrected as per erratum dated 2 October 2019

121

Summer period (1 November – 30 April)
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minimum)122; >7.5 (1
day minimum
Temperature Cox-Rutherford Index (CRI)

less than 23°C (5-

less than 23° (5-day

day CRI from

CRI from continuous

continuous data)

data)

5-year median shall

5-year median shall

exceed 5 metres

exceed 3.75 metres

< 20% / < 15%

< 20% / < 15%

(May-Oct)

(May-Oct)

Shall be ≥ 120

Shall be ≥ 100

Periphyton weighted composite cover

Shall be less than

Shall be less than

((%PeriWCC, annual maximum)

20%

20%

Cyanobacteria mat cover (benthic cover, %)

Shall be less than

Shall be less than

20%

20%

Clarity (horizontal visibility of a black disc)

Deposited fine sediment (maximum %)

Macroinverteb rate
Community Index (MCI, average)

122

The mean value of 7 consecutive daily minimum values
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