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(Powhiri)
(Morning Tea)
(Health and Safety Briefing – 9.49 am)
(Hearing opened at 9.51 am)

5

~Opening Remarks from Judge Harland (9.51 am)
JUDGE HARLAND: Good morning, again. My name is Judge Melanie Harland; I
have been tasked with chairing this particular Board of Inquiry and the two
10

Members of the Board who you see beside me are Conway Stewart and
Nigel Mark-Brown. Mr Mark-Brown has extensive experience in engineering
matters and other matters; Mr Stewart, extensive experience in planning. All of
us are familiar with the local Auckland environment.
So, we're going to commence the hearing very shortly. I don't have any

15

matters that are preliminary that I am aware of at this stage that we need to
deal with. Can I just say that we want this to run smoothly. If you have any
concerns, anyone, about timing, obviously we have the help of our wonderful
EPA staff here, but please do not feel shy in asking if there are matters that we
need to deal with. We want to make sure that all of you have a fair opportunity

20

to present the cases that you wish us to hear in a manner that ensures that we
get all of the information we need to make the best decision about this.
So, let's have appearances thank you.
~Appearances (9.53 am)

25 MS MCINDOE: Your Honour, Ms McIndoe for the Transport Agency; I appear

together with Ms Christina Sheard and Louisa Trevena-Downing.
MR BANGMA: Mr Bangma for Auckland Council, Auckland Transport and Watercare
Services Limited.
MR BERRY: Mr Berry, as counsel assisting the Board.
30 CHAIR: Are there any other appearances today?

MR ATKINS: Mr Atkins for Waste Management.
JUDGE HARLAND: Any other appearances? All right.
Today we're to have opening addresses so I'd like you to invite Ms McIndoe to
open for the agency.
35
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~Opening from Ms McIndoe (9.54 am)
MS MCINDOE: Your Honour, I understand there are copies of the legal submissions,
if we can get those handed out?
My intention was to present the first four sections of the submissions and
5

then to hand over to Ms Sheard to present sections 5 and 6 and 7 before I step
back in to finish off.
JUDGE HARLAND: I should have said that because we've had the powhiri this
morning I believe it's been relayed to you that we're moving through until lunch,
but we probably need a break, all of us, and so we'll leave it to you to break at

10

an appropriate time.
MS MCINDOE: Thank you.
I will start with an overview of the Transport Agency's case.
The Northern Corridor Improvements Project sits at the junction of State
Highway 1 and State Highway 18. It will provide the northernmost motorway

15

connection for the Western Ring Route and increase options for multi-modal
travel in the Project area. State Highways 1 and 18 are classified as high
volume, nationally significant routes in the New Zealand Transport Agency
National State Highway Strategy. The highest classification of state highway in
New Zealand, and is reserved for strategic routes that provide the backbone for

20

national economic growth and productivity.
The stretch of State Highway 1 between State Highway 18 and
Greville Road currently experiences high levels of congestion due to
bottlenecks and constrained interchanges. Completion of the Waterview
Connection Tunnel, and future land use growth in the town centres of Albany,

25

Massey North, Westgate and Hobsonville are expected to add further to these
pressures. State Highway 18 immediately west of State Highway 1 is currently
constructed to expressway, rather than motorway standard, which will be
inadequate to accommodate growth in the north and west of Auckland.
The Northern Busway currently terminates at Constellation Station and

30

as a result of the congestion along State Highway 1 and the lack of sufficient
bus priority measures, buses currently suffer from a lack of journey time
reliability between Constellation Station and Albany Station. And the walking
and cycling network is not sufficiently developed in this area, further reducing
accessibility.
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So, to address all of those problems the Transport Agency has lodged
notices of requirement and applications for recourse consent which you are
asked to consider.
Paragraph 1.5: The Project includes: Direct motorway interchanges
5

between State Highway 1 and State Highway 18; capacity and safety
improvements of State Highway 1 between Constellation Drive and Oteha
Valley Road and on State Highway 18 and State Highway 1 and Albany
Highway; also extension of the Northern Busway from Constellation Bus Station
to Albany Bus Station; reconfiguration of Constellation Bus Station and the

10

addition of shared used paths along the length of the Project.
Completion of the Western Ring Route is recognised in the Auckland
plan as a priority project, to be completed within the first 10 years of the plan.
The extension of the Northern Busway and State Highway 18 elements of the
Project are also recognised in the Auckland Plan.

15

The Project aims to provide transportation, economic and social benefits
to the Upper Harbour and North Shore communities in the wider region. It will
provide critical infrastructure to service special housing areas being developed
north of Auckland, and the growing Albany metropolitan centre.
The Project has the potential to make a nationally significant contribution

20

to economic growth and productivity through substantial improvements in:
Journey time reliability; easing of severe congestion on Auckland's North Shore;
relieving capacity constrain; more efficient freight supply chains; and by
providing a secure and resilient transport network.
The Minister for the Environment has determined the Project to be a

25

proposal of national significance and has directed the notices of requirement
and resource consent applications to you for consideration and decision.
Consultation feedback and public submissions showed the high level of support
for the Project. Only thirty-three people lodged submissions on the Project and
almost 85% of submitters asked for the Project to be granted (or granted

30

subject to conditions). Key stakeholders, Auckland Council and Auckland
Transport submitted in support of the Project.
Expert witness conferencing and stakeholder engagement have resolved
many of the issues raised in submissions. In particular: There are no
outstanding matters as between the Transport Agency and Auckland Council

35

witnesses regarding the closed Rosedale Landfill; there are no outstanding
matters as between the agency and council stormwater witnesses; there are no
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substantial points of difference between the acoustic experts; conditions have
been agreed with Watercare Services Limited, although I note there that they
are being refined by the planners to improve clarity, it was noted in the Joint
Witness Statement that that should occur; conditions have been agreed with
5

Transpower; Waste Management has agreed that there are suitable options for
accommodating its operation both during construction period and post
construction.
And if I could just note there, that discussions with Waste Management
are continuing, we have agreement in principle, it's looking very promising but I

10

am hoping to be able to update you on that matter as the hearing progresses.
I am confident enough to write that sentence in the legal submissions though.
JUDGE HARLAND: On that point, there will be movement during the hearing, we
understand that and if that impacts somehow on the schedule we've got we'll be
flexible.

15 MS MCINDOE: Thank you for that indication.

While the planning witnesses have different views about the detail and
structure of some of the proposed conditions, they recorded in conferencing
that there were no fundamental matters of disagreements that would preclude
the Project being granted subject to conditions.
20

Prior to the pre-hearing conference earlier this year, we lodged a
statement of issues and topics which was prepared in consultation for
Auckland Council, and with reference to the issues in the appendix to that
memorandum, it is submitted that: Submitters and witnesses largely agree that
the Project provides crucial transport infrastructure to support the future form of

25

urban growth in Auckland.
Now I say "largely agree", because Mr Willmott I understand does not
agree, but I understand the rest of the witnesses who have prepared evidence
do agree.
In relation to impacts on reserve land, Mr Greenaway and Ms Barrett

30

agree the effects on individual reserves will be positive, negligible, or mitigated
depending on the reserve. They also agree that there are further opportunities
to improve connectivity.
In terms of the effects of the Project on urban design, landscape and
amenity, Mr Bray and Mr Brown are aligned on most matters. The key

35

remaining method of difference relates to the location of the shared used paths
on State Highway 18, potential upgrading of Alexandra Stream underpass and
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the provision of a shared use path link from Paul Matthews Drive Interchange to
Rook Reserve.
Now I understand that of these Auckland Council is only continuing to
pursue upgrading of the Alexandra Stream underpass; although I'm sure
5

Mr Bangma can clarify that with you when he appears.
Human health and the environment will be protected from the effects
associated with the disturbance of the Closed Rosedale Landfill and
contaminated land. Further information on this matter will be provided as part
of the Transport Agency's response to the Board's request for further

10

information.
The Project contributes transport infrastructure compatible with Mana
Whenua values.
The Proposed stormwater management will sufficiently manage effects
associated with the proposed increase in impervious surfaces and contaminant

15

loads.
In relation to natural hazards, there are no matters in dispute between
the stormwater experts. They agree that the modelling is acceptable and this
indicated that flooding will be less than minor. And the Board has also asked
for further information relating to seismicity and so we hope to be able to

20

provide that to you during the course of the hearing.
The only expert ecology evidence is that called by the Transport Agency.
The evidence of Ms Barnett and Mr Don is that effects of the Project on
terrestrial and fresh water ecology will be no more than minor.
Mr Seyb's uncontested evidence is that the effects of the Project on

25

water quality can be appropriately managed during construction and will be
positive during operation.
The planning witnesses for the Transport Agency and Council disagree
as to whether particular conditions should be imposed on the resource
consents, or the designations, but as I have already noted, there is very little left

30

in dispute about the substance of the proposed conditions.
Now of course they are further conferencing today, the planning
witnesses, on noise conditions, so we shall all see what arises as a result of
that conferencing.

35

~Questions from the Board (10.04 am)
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JUDGE HARLAND: Just on that point, one of the things I'm interested in about that, is
does it make a difference for everybody? Are we talking six of one and half a
dozen of another, or are we not? So just think about that as the hearing
progresses thank you.
5 MS MCINDOE: Could I just seek clarification, do you mean does it make a difference

whether the conditions are imposed on the designations or the -JUDGE HARLAND: Yes, does it make a substantive difference? I understand the
procedural aspects and the argument which I imagine you will develop, but at
the end of the day, does it matter? Is really the question.
10

~Ms McIndoe continues (10.06 am)
MS MCINDOE: Thank you. Paragraph k: The effects of the Project on existing
infrastructure will be appropriately avoided, remedied or mitigated. Conditions
have been agreed with Watercare, Transpower, Vector and other infrastructure
15

providers. Concerns about impacts on the local roading network will be positive
overall, even though some locations will experience higher vehicle numbers.
Concerns about impacts on the operation of the Oteha Valley Road interchange
have been resolved through further modelling.
And there I refer to a further Joint Witness Statement which was

20

provided by Mr Peake and Mr Clark I think only yesterday to the Board, or to
the EPA.
~Questions from the Board (10.06 am)
JUDGE HARLAND: Sorry, so that's just a recent one. Do you have a date, was that

25

provided yesterday?
MS MCINDOE: The document itself isn't dated, but it was prepared by the witnesses
who mustn't have thought to put a date on it. But I understand it was provided
to the EPA in the last couple days, perhaps over the weekend.
JUDGE HARLAND: Okay.

30

~Ms McIndoe continues (10.06 am)
MS MCINDOE: Paragraph (l):
The construction effects are short term and can be adequately avoided,
recommend need or mitigated:
35

Mr Ridley's evidence regarding the effects of earthworks required for
construction is that the suite of proposed erosion and sediment control
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mechanisms represent best practice, and will ensure that all adverse effects are
kept at a less than minor or negligible level.
Auckland Transport's concerns regarding traffic impact during
construction have been resolved through further conferencing and the addition
5

of further conditions.
The acoustic witnesses agree that there will be significant adverse
effects from daytime noise and vibration, and from night-time construction
noise, but this will affect a relatively small number of receivers, for discrete
parts of the overall construction period. They also agree there are methods to

10

reduce effects, and this will require very careful management through the
Construction Noise and Vibration Management Plan process.
It's submitted that the only issues of disagreement between the
Transport Agency and submitters and the Board's witnesses are firstly whether
the Alexandra Stream underpass should be upgraded or replaced; second

15

whether the shared used paths should be on the north or south side of State
Highway 18.
And in relation to that, I understand, and Mr Bangma can confirm when
he appears, that Auckland Council no longer seeks the shared use path to be
relocated to the south, but Mr Fogarty, a submitter on this matter, did raise that

20

in his evidence and submissions and so I've left it in the list.
Third, whether the Project should incorporate south-facing ramps;
impacts on the Kiwi Self Storage site; paragraph (e): The extent to which the
Project should future-proof for future works; additional shared used path
connections and lastly, matters relating to the detail of conditions, such as

25

whether the construction conditions should attach to the resource consents or
designations.
~Questions from the Board (10.08 am)
JUDGE HARLAND: Just to ask again, have we got in relation to (f) "additional SUP

30

connections" have we got a list of those ones that are still outstanding?
Because there was a generic objection or comment about that, and then there
were specific ones that were at grade that weren't going to make any
difference, and then there were others that were in dispute. So, do we have
clarity about which ones we're talking about there?

35 MS MCINDOE: At the moment the Transport Agency and Auckland Transport and

Auckland Council have been discussing --
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JUDGE HARLAND: All right, we'll hold that thought then.
MS MCINDOE: We'll come back to it later in the legal submissions as well. There's
no provided list at this stage. The intention is that the organisations would work
together to progress many of the connections sought when the Project is
5

constructed, but that there isn't is a need to impose conditions on these
consents and designations which are being sought relating to those
connections.
JUDGE HARLAND: All right, well I will just signal that I am interested then in the
connectivity argument, which comes under a couple of headings, and how

10

that's going to be helpful if it's just left for another day.
MS MCINDOE: Thank you, that's useful.
JUDGE HARLAND: Because the outcome for that, could be none. That's the worst
case scenario, which is what we would have to deal with.
MS MCINDOE: Yes.

15 JUDGE HARLAND: Right. So, you might want to think about whether it's better to

have some rather than none.
MS MCINDOE: There's still some of the details being worked through and we'll take
that on board.
JUDGE HARLAND: Thank you.
20

~Ms McIndoe continues (10.10 am)
MS MCINDOE: Paragraph 1.14 b: The only outstanding issues being pursued by
Auckland Council are whether the Alexandra Stream underpass must be
upgraded, and whether mitigation is required for the stream reclamation.
25

These opening submissions firstly briefly describe the Project; I discuss
statutory considerations, including the Transport Agency's alternative
assessments, whether the Project and designations are reasonably necessary
to meet the Project objectives, effects on the environment and other relevant
matters; specifically respond to matters raised in the submissions and evidence

30

regarding: Alexandra Stream underpass; location of the State Highway 18
shared used path; south-facing ramps, impacts on the Kiwi site and requests for
future-proofing. I discuss the Transport Agency's proposed conditions; consider
Part 2 of the Act and outline the Transport Agency's evidence.
So, the Transport Agency is the statutory body charged under the Land

35

Transport Management Act with operating the State Highway network and there
is also a requiring authority under section 167 of the RMA.
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The Transport Agency's statutory objective under section 94 of the Land
Transport Management Act is to undertake its functions in a way that
contributes to an effective, efficient and safe land transport system in the public
interest. Its functions relevantly include: Contributing to an effective, efficient
5

and safe land transport system; managing the state highway system, including
planning et cetera that goes with that, and managing funding of the land
transport system.
The Transport Agency has three requiring authority approvals and it
relies on the two most recent approvals for this Project. Those approvals

10

authorise the agency as a requiring authority for the purposes of firstly:
Construction and operation, including maintenance et cetera of any State
Highway.
I have just noted there in the footnote that of course the Transit
New Zealand Act 1989 no longer exists, it has become the Road Controlling

15

Powers Act, it's been renamed.
And second, constructing or operating or proposing to construct or
operate cycle ways and shared used paths.
The Project itself:
In 2009, the Government identified Roads of National Significance and

20

set priorities for investment in these roads as the most important transport
routes, the RONS, as we call them, are roads which are critical to ensuring that
users have access to significant markets and areas of employment and
economic growth. This Project forms the northern most link of the Western
Ring Route, which is one of the seven RONS.

25

The Project covers the area of State Highway 18 between Albany
Highway and Constellation Drive, and State Highway 1 between Upper Harbour
Highway interchange to just beyond the Oteha Valley Road interchange. It also
includes some land and local road connections adjacent to the existing State
Highway. The busway component of the Project will be located to the east of

30

the upgraded State Highway 1, and the new shared used paths will be to the
east of the new busway and north of the upgraded State Highway 18. The
Project also includes reconfiguration of the existing Constellation bus station.
And that's to allow buses to drive out the end if you like, and two-way use of
that station.

35

The key components of the Project are shown on a video fly-through for
the project, which I would like to play for you now, the video is intended to be
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simply a tool to assist understanding. I am not proposing that it be entered as
evidence. And in particular I'd like to note that it's not accurate in the following
respects: First of all it shows an overbridge entering Albany bus station and
that overbridge is in the incorrect location, annexure A to Mr Moore's evidence
5

shows the overbridge arrangement which is now proposed. And secondly, the
video shows pedestrians and cyclists using the new bridge at Spencer Road,
but applications for this new bridge are not part of the suite lodged for
consideration by the Board and I will explain that further shortly.
But if I could now play the video?

10

~Video played (10.14 am)
~Ms McIndoe continues (10.17 am)
MS MCINDOE: The Transport Agency and Auckland Transport have been working
15

collaboratively to facilitate across all transport modes for the Project.
Accordingly, connectivity to the Busway stations and to the existing proposed
cycling network are key parts of the Project. There are not any outstanding
issues between the Transport Agency and Auckland Transport in this respect.

20

~Questions from the Board (10.18 am)
JUDGE HARLAND: Can I just ask you at this point, and it might be that it's a matter
that a witness needs to address, but the funding, there seemed from the
evidence to be, particularly with the cycling, and the cycle way shared use
paths, some disconnect between the various plans that allocate the funding,

25

and I wondered whether I was right or wrong in reaching that potential view,
because it seemed that there wasn't the funding available for certain things that
all other things being equal Auckland Transport might have money for, or
Auckland Council, or whoever might have money for, but because of the
planning process, it was unable to be changed. So, I'd just be helped if

30

someone could put me right if I'm wrong about that, because there seemed to
be a lack of flexibility in funding if this Project had been brought on at national
level for there to be a response at a local level, and that might be right, it might
be wrong, I don't know. So, if someone could help me with that at some point
that would be really good.

35 MR BANGMA: If now is a good time Your Honour, I understood from Ms King's

evidence for Auckland Transport that obviously her evidence raised issues with
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a number of additional connections or segments that might be added to the
SUP to better connect it with existing established shared use paths or reserves
or local roads. Your Honour is correct that I think generally there is a funding
issue in the sense that this particular part of Auckland has I think a limited
5

budget for walking and cycling and hasn't generally been identified as one of
those higher priority areas and I think that's the issue Your Honour is raising in
terms of there being no extra money from Auckland Transport's perspective to
provide some of these additional linkages which they think are desirable for
greater connectivity.

10 JUDGE HARLAND: It's more the issue of the flexibility to do it; so if you've got in a

long-term plan or some kind of funding around that doesn't occur for ten years
or whatever then it's not going to have the flexibility to be able to respond to a
Project that's brought forward. So, it's more to do with that aspect and it could
be that your planner is able to assist with that. It's not a big point, it's just I don't
15

want to draw an inference that isn't correct based on structures that might
already be in place that nobody can do anything about unless they're changed
at a more significant level. It might be something we comment on.
MR BANGMA: So Your Honour's question is whether there is contingency in the
budgets?

20 JUDGE HARLAND: One of the impressions might be, and I'm not saying it is but it

might be that there is an attempt to get as much out of this Project as possibly
could be got to make maximum benefit of it and the question is who pays now if
there is a funding structure that is inflexible because of the way it is, nobody's
fault, that's just how it is, then is that something we should be commenting on
25

given that the whole approach to planning these days for these sorts of things is
an integrated approach? So, it's not to cast assertions on anyone, it's just to
reflect the reality of what the situation might be. And I don't want to get it
wrong, and we might not even go there, but it just seemed, reading between the
lines, that there were some opportunities here to do something that might be

30

more holistic, but there are some road blocks and that might be one of them.
MS MCINDOE: I just looked back down the room as well, Mr Glucina who is the
Transport Agency's first witness will be able to provide some explanation of the
Transport Agency's role in funding works that occur at a local level. So, it might
be that we can put some questions to Mr Glucina and he can provide you the

35

information that he has on that matter.
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JUDGE HARLAND: Look, my approach in all of this is everyone always pays huge
attention to what the questions are and sometimes they assume a lot more
significance, in your minds, than they are in ours. This is just a question that
we want to maybe consider, maybe not. All right?
5 MS MCINDOE: I think it would be useful to have it clarified.

JUDGE HARLAND: All right, thank you.
~Ms McIndoe continues (10.22 am)
MS MCINDOE: The next paragraph, paragraph 3.8: In addition to the NCI Project the
10

Transport Agency and Auckland Transport are currently investigating options
for a new bus station and park and ride facilities near Rosedale Road. The new
bus station will be consented separately and it's not necessary in order to
achieve the NCI Project objectives or the benefits delivered by the project.
What I mean to say there of course is that our Project doesn't rely on that

15

additional extra bit.
The Transport Agency and Auckland Transport have also been working
together with Watercare on the design of the bridge at Spencer Road. This is
the bridge shown in the video with the walkers and cyclist travelling across it.
This bridge does not form part of the Project but will be delivered as a

20

multipurpose structure that accommodates both pedestrian and cycle way
facilities and Watercare's new pipeline between the Albany and Pinehill
reservoirs. The outline plan of works for those works have been issued and
works are currently estimated to commence in September 2017.
So those works will proceed irrespective of the outcome of this hearing.

25

~Questions from the Board (10.24 am)
JUDGE HARLAND: So that's all go, it's a timing issue at a later date, is that the point?
MS MCINDOE: It's all go and it will be probably wrapped up together with construction
works for this Project at some point in time, but it's been authorised and the
30

Project is proceeding on the basis that it certainly will be constructed.
JUDGE HARLAND: Thank you.
MR STEWART: Maybe a question then arises, and it's probably fairly obvious if that's
going to start in September this year can we assume that the construction of
that bridge is not impacted in any way by the construction of this Project? In

35

other words, are you going to run and you know get in the way of each other, is
one Project going to affect the other?
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MS MCINDOE: It's a good question, not something I had thought of before and it's
probably a question best put to Mr Hale who is the construction witness for the
Transport Agency, and I am looking over here to make sure we remind Mr Hale.
JUDGE HARLAND: If you could make a note to cover that point off thank you.
5

~Ms McIndoe continues (10.25 am)
MS MCINDOE: So the applications by the Transport Agency, we have instances of
requirement for new designations, notices of requirement to alter existing
designations, application for regional resource consent and applications for
10

consent under the Resource Management National Environmental Standards
for Assessing and Managing Contaminants in Soil to Protect Human Health
Regulations.
Detailed design will be completed and a construction methodology
prepared for the Project once the necessary statutory approval has been

15

obtained. The NCI Project is to be constructed by an alliance. The Transport
Agency is currently working with a preferred alliance proponent, who is likely to
be appointed to construct the Project.
~Questions from the Board (10.26 am)

20 JUDGE HARLAND: If we can pause there.

We are aware of difficulties that may have arisen in the other Board of
Inquiry concerning witnesses who are part of the alliance. Is the alliance
arrangement here to -- developed to such a degree that we need to be
concerned about any of those kinds of issues?
25 MS MCINDOE: I'm probably not the -- Ms Sheard is offering to answer that, in which

case I'm happy she does that.
MS SHEARD: No it's not. So, the alliance hasn't been formally confirmed at this
point. So, this consenting process is proceeding at the current time based on
the plans et cetera you have in front of you. There will of course be in the
30

background, as you know after the alliance is formally appointed, the further
development of detailed design et cetera. But for the current purposes, no.
JUDGE HARLAND: So none of the witnesses appearing before us are subject to any
financial arrangements in relation to the alliance that we might need to pay
attention to in terms of the expertise?

35 MS SHEARD: Is your question are any of the experts part of the alliance?
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JUDGE HARLAND: Yes, but more particularly, the Code of Conduct talks about
people not having any interest in an outcome, we want to make sure that there
are no issues to do with that in this case.
MS SHEARD: Certainly none of the experts before you are part of the alliance. I
5

would need to double check in terms of consultancy arrangements. I know that
Aurecon, for example, is advising the alliance on the project, because of course
they're the ones that prepared the concept design, so they're briefing them and
trying to -- the alliance component, so they're briefing them and trying to bring
them up to speed with what the Project involves.
In terms of payment I might need to clarify that aspect.

10

JUDGE HARLAND: Well, deal with it on a witness-by-witness basis and if that could
be covered off. We just want to make sure that we're right on board with all of
that.
All right, thank you very much for that.
15 MS SHEARD: Certainly.

~Ms McIndoe continues (10.28 am)
MS MCINDOE: The alliance contractor will undertake detailed design, prepare a
construction methodology, and carry out the works themselves. Those works
20

will need to be in accordance with any approvals which this Board grants, or the
alliance will need to seek alterations to the designations and changes to
resource consents or new resource consent.
To authorise construction, operation and maintenance of the Project, the
Transport Agency lodged six NORs with the EPA. NOR1 is to alter existing

25

designations to 6750.
Perhaps if I could have it taken as read that there is a list there of the
NORs that have been lodged?
Paragraph 3.13: Designation 6753 currently applies to the section of
State Highway 18 immediately to the west of State Highway 1. This area will be

30

contained within the boundary of the altered Designation 6756.
So, if I can explain a bit further, designation 6756 already applies to
State Highway 18. The intention is to grow that designation so that it spreads
over the area currently occupied by Designation 6753. So that 6753 will no
longer be necessary and can be withdrawn. It's simply a tidying up exercise to

35

remove the sort of little bits and pieces of designations.
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As mentioned in relation to the video, the Transport Agency refined the
Busway designation through design after the applications were lodged. This
section of the Busway which enters the Albany bus station now proposes to
which if I can use the word "land", on the western side of State Highway 1
5

rather than in the middle of the bus station carpark. This option has a number
of advantages including minimising the number of carparks that need to be
removed within the station carpark and the reduction of the visual effects of the
structure. A small part of the new busway will fall outside the of the footprint of
NOR4, but it will fall within the footprint of NOR2.

10

So, the redesign puts part of the bridge outside of that area that we had
previously identified as the formal busway.
While the alteration sought to NOR2 is very broad and could authorise
this section of the busway, for operational purposes the Transport Agency
would prefer all of the busway components to be included within the busway

15

designation which is NOR4. Accordingly, the Transport Agency requests that
the Board modify NOR4 under the RMA so that it extends over the land shown
in the plans which I've appended to my submissions.
If I could take you to those. Appendix A, there are a number of plans.
So, the first two plans are revised general arrangement plans.

20

Now these are the same as were appended to Mr Moore's Evidence in
Chief I think it was, but are here for convenience.
So, they show the new location of the busway ramp. It inconveniently is
near the join of the two plans and that's why there are two plans to address the
matter.

25

The next plans are designation plans. So, these show the new locations
of the designations themselves in terms of their footprint.
And then the final two plans are the Notice of Requirement plans.
~Questions from the Board (10.32 am)

30 JUDGE HARLAND: You night just need to go a bit slower here.

So, we have numbers on these plans, do we, so that the record can
accurately show. The last two ones are 9 and 10, is that correct?
MS MCINDOE: They are in Appendix B, I think you might have jumped to
Appendix B. It should be General Arrangement plan sheet 1, and then General
35

Arrangement plan sheet 2.
JUDGE HARLAND: Yes.
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MS MCINDOE: Then designation plans 1 of 10.
JUDGE HARLAND: Yes.
MS MCINDOE: And designation plans 2 of 10.
JUDGE HARLAND: Yes.
5 MS MCINDOE: And then finally Notice of Requirement plans, 1 of 10. And Notice of

Requirement plans 2 of 10.
JUDGE HARLAND: Right.
MS MCINDOE: So they all relate to the busway ramp landing in Albany.
~Ms McIndoe continues (10.33 am)

10

Paragraph 3.16: The Transport Agency also requests that the Board
modify Notice of Requirement 3 in the location of Bluebird Reserve. Now at the
time the applications were lodged, Auckland Council had not determined
whether it preferred the proposed stormwater pond to be located in Rook
15

Reserve or Bluebird Reserve. And for that reason the NOR allowed for both
options. It is now clear that Rook Reserve is the preferred option and there is,
therefore, no reason for the designation to encompass as much of Bluebird
Reserve as is shown in the Notice of Requirement plans. So, we therefore
request that the Board modify Notice of Requirement 3 to reduce the area of

20

land affected as shown in the plans in Appendix B. And so we could run
through those plans.
So, we could run through those plans. The first one is general
arrangement sheet 9. Bluebird Reserve is located towards the right-hand side
of that sheet just to the left of the match line, if you like, north of -- it's south

25

because the plan is upside down, south of State Highway 18. So, you will see
that the designation and NOR lines which are shown on the general
arrangement plans have been relocated so they no longer encompass Bluebird
Reserve.
~Questions from the Board (10.35 am)

30

JUDGE HARLAND: So hold on a second, let's just get this right. So, what is the key
for the re-located -MS MCINDOE: Previously the stormwater pond, there was -- we were trying to keep
options open about whether it would be in Rook Reserve or Bluebird Reserve.
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JUDGE HARLAND: I understand that, but I'm just trying to understand what the key
says is ow the line for the designation, is it the blue dotted one, no that's the
culvert.
MS MCINDOE: Yes, so the designation boundary that we're seeking is the pink or
5

red, I guess it is. So, the blue designation -- the blue dotted line is the
designation which currently exists right now. The pink one, the pink dotted line,
or red depending on your printing, is the one that is now being sought.
JUDGE HARLAND: Right, thank you.
MS MCINDOE: Just again, because of the location of the match line I've had to

10

include sheet 10 which again, just shows that on the very left-hand side of that
page that the designation or the NOR no longer extends over Bluebird Reserve.
And then equivalent changes to the designation plans.
Now the key -- the legend for the NOR plans and the designation plans
is in the A3 volume folder which was lodged with the application documents.

15

These have been prepared so they can simply replace the ones which
are in that folder.
JUDGE HARLAND: I see, thank you for that. So that's 9 of 10 and 10 of 10?
MS MCINDOE: That's right.
And then NOR -- Notice of Requirement plans 9 of 10, and 10 of 10.

20 JUDGE HARLAND: Thank you.

~Ms McIndoe continues (10.37 am)
MS MCINDOE: Back to paragraph 3.17: The Transport Agency is seeking 25
resource consents, which are described in Mr McGahan's evidence. These
25

consents will authorise those aspects of the Project which cannot be authorised
by a way of a designation - being generally those aspects which do not comply
with the regional rules in the Auckland Unitary Plan.
In summary -- now I've said "in general", because of course the national
environmental standard relating to contaminated soils also requires a resource

30

consent, although it's a district resource consent, it's a matter that can't be
authorised by designation.
These consents are firstly the removal or alteration of vegetation both
within riparian margins and within a SEA; carrying out earthworks including
within a SEA; carrying out works on existing structures or to construct new

35

structures and associated bed disturbance or depositing any substance,
reclamation, diversion of water and incidental damming of water with a SEA;
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reclamation and piping of a naturally occurring intermittent or permanent
watercourse; diverting and discharging surface water; ground water taking and
diversion; stormwater diversion and discharge; authorising use of a high use
road and associated discharge; authorising impervious surfaces within a
5

stormwater management area; discharging water and/or contaminants onto or
into land and/or water associated with the upgrading of network utility
infrastructure; discharge of contaminants to air, and disturbance and removal of
soil from contaminated or potentially contaminated soils and that's under the
soil NES.

10

In relation to reclamation, the Transport Agency has taken the
conservative approach of applying to reclaim both 17.4m of stream north of
Constellation Dry Pond, as well as approximately 680m of 'stream', if it can be
called that, I have put that in inverted commas because most people might not
think of it as being stream inside the Constellation Dry Pond footprint. The

15

values of both streams were assessed in the Assessment of Freshwater Effects
as being very low. After lodging the application, Auckland Council staff advised
that reclamation consent is not required in relation to the stream within the Dry
Pond and that is explained in the evidence of Mr McGahan and Ms Barnett.
But contrary to that earlier advice, Mr Turner for the Council now

20

considers that resource consent is required for reclamation of the streams with
the Constellation Dry Pond. Now the Transport Agency and its experts
disagree with that view, but the difference is not material. Resource consent
applications have been sought to reclaim the larger area and the effects of that
reclamation have been assessed. I'm sure that Mr Bangma can cover this area

25

in his opening submissions. I guess the summary from our position is that we
don't think a consent is needed to reclaim those streams, but applications have
been made and the effects have been assessed. And therefore, it does not
amount to any -- there is no jurisdictional reason to prevent you granting the
larger area.

30

As Mr McGahan's evidence explains, the activity status for the resource
consents sought is generally restricted discretionary or discretionary, although
there is one activity with non-complying activity status. Non-complying activity
status is only triggered because the Projects will involve reclamation of the
artificial watercourses discussed above, which Auckland Council seems to be a

35

'stream'.
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The Board's Minute and Direction from last week instructed counsel to
address whether it is appropriate to bundle in this case, or if the matters are
sufficiently unrelated to the non-complying activity so that the application can be
unbundled.
5

Where there is an overlap between two consents, so that consideration
of one may affect the outcome of the other, it's generally appropriate to treat the
application as one requiring overall assessment on the basis of the most
restrictive activity.
The general approach would not be appropriate where: One of the

10

consents sought is classified as controlled activity or restricted discretionary, as
is the case here; the scope of the consent authority's discretionary judgement in
respect of one of the consents required is relatively restricted or confined, and
lastly rather than covering a broad range of factor; or have consequential or
flow-on effects on matters to be considered on the other application, but are

15

distinct. And that is where the problem arises here in terms of unbundling.
In this case, given the extent to which the proposed activities are interrelated or
overlapping, it is considered appropriate for the resource consent applications
to be bundled together and considered jointly as being for a non-complying
activity. The non-complying reclamation activity occurs as a consequence of

20

filling watercourses, and is therefore not distinct from the earthworks, diversions
and construction of structures to be authorised by other resource consents.
And the Transport Agency's not asking the Board to unbundle, if you like, but
instead to treat all of the applications as being bundled together for a
non-complying activity.

25

~Questions from the Board (10.43 am)
MR MARK-BROWN: Can you just clarify what you mean by "is not distinct from" are
you saying that they're all earthworks, so it's part of the earthworks, therefore
it's not distinct? I'm just trying to follow that.
30 MS MCINDOE: What I was trying to explain is that the earthworks activity actually

gives -- implements if you like the reclamation, and so it's difficult to distinguish
the activity of depositing the earthworks from the activity of the reclamation.
Those two go hand-in-hand and so we're not suggesting that you try and treat
the reclamation itself as a stand-alone activity.
35 MR MARK-BROWN: Okay thanks.
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MR STEWART: Further to that, on the same point, putting it another way, is it your
point that the bundling is necessary because the earthworks are an integral
part, I think it's of the overbridge, the connection, so you can't provide the
connection without doing the earthworks, and therefore, it's part of the whole
5

project, therefore it needs to be bundled?
MS MCINDOE: The earthworks consent that's been sought relates to the entire
project, it hasn't been sought on a geographic basis. And so, it's difficult -- it
would be difficult to pry them apart, like you say.
No resource consents are required under the National Environmental

10

Standards for Electricity Transmission Activities, which contains regulations
relating to the relocation of existing transmission lines, and this is because the
Project has been designed to avoid impact on existing transmission lines within
the Project area, so no changes to those transmission lines are required.

15

~Ms McIndoe continues (10.45 am)
Turning to the statutory assessment.
The Board is required to act in accordance with section 149P(2) of the
RMA in considering and determining the resource consent applications, and in
accordance with section 149P(4) in determining the NORs. These sections

20

require you to apply sections 104 to 112 as applicable as if it were a consent
authority and have regard to the matter set out in section 171(1) as if you were
a territorial authority. The Board also has the power to cancel, confirm, modify
or impose conditions on the NORs as it thinks fit.
The Minister's reasons for his direction referring the Project to this Board

25

are firstly: That the proposal has aroused wide spread public interest and is
likely to generate further interest particularly associated with improvements to
public transport, and impacts on public reserves, the Watercare Rosedale
Wastewater Treatment Ponds, and disturbance to the Closed Rosedale Landfill;
the designations included as part of the proposal will impact on property

30

ownership, including privately owned land, and public reserves; lastly, the
proposal is required to realise the full benefits associated with the Western Ring
Route of National Significance, as I've already discussed.
Section 149P(1) of the Act provides that you must have regard to those
reasons and you must consider any other information provided by the EPA

35

under section 149G which are broadly the notices of requirements and
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applications themselves, the submissions, and the local authority key issues
report.
Your determination on the applications primarily falls to be considered
under section 104 and 171 of the Act. Under section 181, those same matters
5

are to be considered with any necessary modifications in respect of a NOR for
an alteration as if it were a NOR for a new designation.
If the resource consent applications pass the section 104D test, all
resource consents sought in this application can be considered for
determination by the Board pursuant to section 104B and 104. Sections 105

10

and 107 contain further requirements which the Board must be satisfied of
before granting a discharge consent.
The balance of this section addresses firstly, particular NOR
consideration, being -- the reasonable necessity test and the adequate
consideration of alternatives requirement. The resource consent considerations

15

relating to section 104D gateway; section 104 matters; alternatives; and section
105 and 107 matters.
The effects of the Project on the environment will be discussed in the
next section, section 5.
The relevant planning and policy instruments are extensively discussed

20

in the Joint Witness Statement by the planners and that discussion will be
repeated in the submissions. The views of the planning witnesses with respect
to the relevant objectives and policies are summarised in the tables at
Annexure 2 to the statement and in most cases the planning witnesses were in
agreement, and concluded that the Proposal was consistent with the provision

25

in question. They concluded that there are no fundamental matters of
disagreement between them which would preclude the Project being approved,
subject to conditions.
Just to be clear, and on that basis, I'm not going to traverse the
objectives and policies within any great detail with these submissions.

30

The NOR considerations.
Section 171 requires that particular regard is had to whether the work
and designation are reasonably necessary for achieving the objectives of the
requiring authority for which the designation is sought.
As you will see on page 18 I have created a table which on the left lists

35

the Project objectives and then indicates which Notice of Requirement that
Project objective relates to, because not all of the Project objectives relate to all
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of the NORs. But there's not -- neither is there a straight matched one objective
to one NOR. It's a bit of a mixture approach.
So, to run through the objectives themselves. They are firstly to help
facilitate interregional travel between Auckland and Northland by completing the
5

Western Ring Route to motorway standard. And I think it's quite clear that that
objective related to the State Highway sections, the State Highway NORs, 1, 2
and 3.
Second objective to improve connectivity of State Highway 1 and State
Highway 18 interchange. Again, that's the State Highway NORs.

10

To improve safety, efficiency, and reliability and capacity of the State
Highway, again particularly to the State Highway NORs.
To improve safety, efficiency, capacity and reliability of State Highway 18
between State Highway 1 and Albany Highway, again that's particular to the
State Highway NORs.

15

To provide safe walking and cycling facilities adjacent to State Highway
1 and State Highway 18 and to add connections to local transport networks.
And this objective is relevant to the State Highway 18 Notice of
Requirement because of the shared used path which is to be located north of
State Highway 18 within that designation.

20

It's relevant to the Notice of Requirement 5 which is particular to the
shared use path which is to run alongside State Highway 1, and it also relates
to the Constellation Station designation.
And then lastly, to extend the northern busway from Constellation Bus
Station to Albany bus station.

25

And that objective is relevant to the busway extension Notice of
Requirement as well as the Constellation Station designation alteration.
Both the works and the designations, including alterations, are
reasonably necessary because: Firstly, the works are reasonably necessary to
provide the motorway standard connections between State Highway 1 and 18

30

and increase the capacity of the State Highways and to provide for the new
shared used path and northern busway extension. The new designations are
reasonably necessary because they will authorise the construction and
operation of the northern busway extension and the new shared used paths;
they will allow the required land to be identified and will provide a clear

35

indication of intended land use; they will provide a more efficient planning
mechanism than a resource consent or plan change; they will authorise
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functionally separate assets that may be possibly transferred in the future. And
for this reason, separate designations rather than alteration of existing
designations are appropriate. Having separate designations for these facilities
is also consistent with the existing northern busway being authorised by a
5

designation which is separate from the State Highway designation.
Now the alterations are reasonably necessary because firstly, they will
authorise the Transport Agency to undertake the work; they will widen the State
Highway corridor to provide for additional features such as new connections
between State Highway 1 and 18 and additional State Highway lanes; they will

10

allow the Project to be clearly and accurately identified in a unitary plan, by
updating the existing designation to show what will be constructed; they will
provide a more efficient planning tool than using resource consents or plan
changes to authorise the project, given the complexity of the design detail and
mitigation planning. In addition, altering, i.e. widening the existing designation

15

footprint is more appropriate, in my view, than adding on new designations, or if
you like, sort of tacking on new designations. So more appropriate to spread
the existing designation than to tack on new bits on the side where the works
will occur outside of the existing designation footprint. And that's because it will
mean the conditions can be imposed over the entire Project rather than -- in a

20

coherent way. So early on in the Project development we considered whether
the existing designation should be grown, or new designations should be
sought along the edges, if you like, where the existing designation wasn't wide
enough. And the decision was made that the existing designation should be
grown so that there wasn't any "roadblocks", I hate to use that word, to the

25

integrated management of effects across the entire project. We didn't want to
get to a space where the existing designation had one set of conditions which
had been decided way back when it was originally put into the plan, and then
you get your consideration restricted simply to the bit on the edge. That's not
the approach that's being taken by widening the existing designation.

30

~Questions from the Board (10.55 am)
JUDGE HARLAND: Can I just go back a step and ask you why you say it's a more
efficient planning mechanism?
MS MCINDOE: Well in that instance it's more efficient because it means that the
35

conditions don't need --
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JUDGE HARLAND: I understand that point, but you've said under iii in b and iv, "a
more efficient planning tool than using resource consents or plan changes"?
MS MCINDOE: Certainly in relation to a plan change, that's a -- it doesn't -- a plan
change wouldn't provide any -- and a resource consent, neither of those
5

processes would provide any protection of land or identification of it in the plan.
A designation operates so that anyone who wants to do activities on the land
needs to get the prior written approval of the requiring authority.
JUDGE HARLAND: So it's really about identification, isn't it?
MS MCINDOE: Yes, it is, yes.

10 JUDGE HARLAND: A plan change might do that.

MR STEWART: Seeing we've just interrupted your flow on page 20, just top of the
page, subparagraph 4 you talked about "may possibly be transferred" so just so
I get a feel for what you really mean by that, do you mean transferred to some
other body?
15 MS MCINDOE: There's no intention to transfer at this stage.

MR STEWART: No, I understand that.
MS MCINDOE: But you could probably imagine a situation where the shared use path
might be better looked after in the future by Auckland Transport and we wanted
to make sure that if the decision was made along those lines in the future, then
20

the designations themselves didn't prevent that transfer from occurring. The
process under the RMA is that where responsibility for a Project transfers then
the designation automatically transfers, I think it's under section 182. But that
would be difficult if the shared use path was tangled up in the designation for
the State Highways which were themselves going to remain the responsibility of

25

the Transport Agency. So that's really what I was hinting at there, that the
shared use path designation is created as a stand-alone designation because it
wouldn't surprise me if in some time in the future there was a decision made
between Aucklands two transport operators that perhaps it would make more
sense for Auckland Transport to be responsible for maintaining that facility in

30

the future.
MR STEWART: Thank you.
~Ms McIndoe continues (10.58 am)
MS MCINDOE: Page 21, paragraph d: It's reasonably necessary for the State

35

Highway 1 designation to be extended over the same area as the busway and
shared used path, you might have noticed this in the plans that there is a fair bit
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of overlap between the designations, and that's in order to enable services
beneath those assets which will support the State Highway. So, I understand
there will be underground services provided under the shared used path which
will be for the benefit of the State Highways.
5

And lastly, the expanded designations will provide space for construction
service areas. Following completion of construction, there may be the
opportunity to reduce designations subject to providing sufficient space for
maintenance activities. And there are conditions proposed to provide for that.
The planning evidence of Mr Burn describes how the effects subject to

10

the Notices of Requirements acting together and the designations and
alterations to designations as a planning tool are reasonably necessary to
achieve the Project objectives. These matters are also addressed in the
evidence of Messrs Church, Mr Glucina and Mr Moore which sets out in detail
how the Project design will ensure that the Project will meet the Project

15

objectives.
The circumstances in which a work and designation qualify as
reasonable necessary were recently considered by the Environment Court in
the Queenstown Airport case. And by way of non-exhaustive criteria the Court
observed that the work and designation would be reasonable necessary where

20

"there is a nexus between the works proposed and the achievement of the
requiring authority's objectives ... the spatial extent of land required was justified
in relation to those works; and the designated land is able to be used for the
purpose of achieving the requiring authority's objectives for which the
designation was sought."

25

Some submitters have suggested that additional work or additional or
other works that have not been proposed as part of the Project are also
reasonably necessary to achieve the Project objectives and therefore, should
be included in the Project works. Examples of these are upgrading State
Highway 18 Alexandra Stream Underpass, installing south facing ramps and

30

additional shared used path connections.
And the details of these are going to be addressed in these submissions
in relation to specific submitters issues which are grouped in section 6 of the
legal submissions.
But in terms of the Board's wider consideration of section 171 I've

35

submitted that the relevant general principles remain relevant.
Now the one I want to particularly take you to is c) within the quote:
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The paragraph does not impose some higher threshold or standard of
proof that would require a requiring authority to demonstrate that the project
and designation would better achieve its objectives than an alternative project
or means of seeking authorisation; nor that they absolutely fulfill its objectives.
5

So, item c) is particularly relevant to claims that additional work should
be incorporated into the Project.
The Agency is not required under section 171(1)(c) to demonstrate that
the Project works would better achieve its objectives than an alternative project
or alternative works, it is merely required to demonstrate that the works that are

10

proposed as part of the Project are "reasonably necessary".
~Questions from the Board (11.01 am)
JUDGE HARLAND: Looking at that paragraph c) that is a quote you say from the
Queenstown case?

15 MS MCINDOE: Yes.

JUDGE HARLAND: Was that particular portion cited by approval in the High Court?
Because what I'm wondering is where does the standard -- we get into all sorts
of trouble with standard of proof. And I'm just wondering where that idea came
from in Queenstown, whether it was something that the High Court's endorsed,
20

rather than just the end result and if it is something that was raised in that case,
whether there was any other authority for it?
MS MCINDOE: It was raised in the Queenstown case, the Court referred back to the
Board of Inquiry considering the Transpower North Island grid upgrade Project
where Judge Sheppard laid out I think pretty much the same as these general

25

principles and they were referred to by the Court in the Queenstown case. That
case was appealed to the High Court. But not on this point.
JUDGE HARLAND: No.
MS MCINDOE: And it didn't -- the High Court didn't specifically endorse this section,
but equally it didn't say anything disparaging about it, it just remained silent.

30

The High Court did endorse paragraph b) when it said that in terms of the word
"necessary" that that falls between expedient or desirable and the High Court
specifically noted agreement with that section, but it simply didn't comment on
the rest of it.
JUDGE HARLAND: Right, so we've got a couple of first instance decisions taking that

35

particular approach.
MS MCINDOE: Yes, that's right.
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JUDGE HARLAND: And the "reasonably necessary" is also, the b) one that you're
talking about, that is also a national transport, if I'm right is that a High Court
decision is that right? Anyway, it doesn't matter, I think it's reasonably settled.
MS MCINDOE: Yes, that portion is -- paragraph c about whether it would absolutely
5

fulfill its objectives, that is the point which I see as being important for this case
and, as I said, the only instances where I know of that being referred to are the
Nigup(?) decision, and this decision where it wasn't referred to in the High Court
on appeal.
JUDGE HARLAND: Thank you.

10

~Ms McIndoe continues (11.04 am)
MS MCINDOE: Consideration of alternatives:
In circumstances where the requiring authority does not have an interest
in the land sufficient for undertaking the work, or it is likely that the work will
15

have a significant adverse effect on the environment, you are required under
section 171(1)(b) to have regard to whether adequate consideration has been
given to alternative sites, routes or methods of undertaking work.
This is a relevant consideration for this Project because the Transport
Agency does not own all of the land required, although it does own a

20

substantial part. In addition, some of the short-term adverse effects of the
Project during the construction period such as noise and vibration have a
potential to be significant and dust has the potential to be offensive or
objectionable and thus the need to consider alternatives is triggered.
Importantly, "adequate consideration" does not mean exhaustive or meticulous

25

consideration, but means that the consideration must be sufficient or
satisfactory and will depend on the circumstances. The High Court held in the
Queenstown Airport case that the measure of adequacy will depend on the
extent of the land affected by the designation: the greater the impact on private
land, the more careful the assessment of alternative sites not affecting private

30

land will need to be. Similarly, the greater the adverse effects, the more
rigorous the assessment of alternatives that may have lesser effects may be
required but this is not necessarily a strict requirement in every case.
The Transport Agency is not required to demonstrate that it has
considered all possible alternatives or that it has selected the best of all

35

available alternatives. It is not required to eliminate alternatives that are clearly
speculative or suppositious, nor is it required to consider every alternative that
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is non-suppositious with potentially reduced effects. It is for the requiring
authority to establish an appropriate range of alternatives and properly consider
them.
I have referred here to what I'm going to call the Basin Bridge decision
5

that found that:
"In circumstances where the requiring authority's consideration of
alternatives involves the application of evaluation criteria which are variably
weighted, the decision to allocate the variable weightings should be subject to
Part 2."

10

This Project is essentially an integrated package of connection and
linkage improvements for an existing transport network structure. The
consideration of alternatives for the Project is addressed in the evidence of
Messrs Schofield and Hale. In particular, the evidence sets out firstly, that

the

alternatives assessments undertaken, and how they have focused on specific
15

design options for the various connection improvements including alignment
and siting options, as well as determining appropriate arrangements of
elements to ensure the greatest level of efficiency and safety; and how the
alternatives assessment process was informed by and responded to a series of
staged stakeholder and community engagements, as investigations and options

20

were developed.
The evidence of Mr Ridley, Ms Wilkening and Mr Moore also covers
alternative construction methodologies. And that evidence sets out alternative
construction water management tools; construction methods for mitigation of
noise and vibration; development of the off-line construction of

25

McClymonts Road bridge as an alternative designed to mitigate construction
effects.
Overall, the evidence for the Transport Agency is that the consideration
of alternatives for the Project has been thorough, rational and robust and meets
the requirements of section 171(1) and schedule 4 of the Act.

30

Issues raised by submitters in relation to the assessment of alternatives
are addressed in section 6 of these legal submissions. They relate to the
location of the new shared used path near State Highway 18; south-facing
ramps issues; a suggestion by Kiwi that the busway should be designed so as
to better preserve views of its site; alternative designs which would futureproof

35

for future transport projects; a suggested new bridge from William Pickering
Drive to Bluebird Crescent; a suggestion to upgrade only the westbound section
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of State Highway 18 to dual lanes and alternative designs of the Constellation
and Greville Road interchanges.
I wonder whether that might be an appropriate place to take just a five
minute break?
5 JUDGE HARLAND: Yes I think, that's fine. In fact, we'll take a ten minute break

because that gives everybody an opportunity to really stretch their legs.
~(Adjourned 11.09 am - 11.20 am)
10

~Ms McIndoe continues (11.20 am)
MS MCINDOE: I was at paragraph 4.28. Under the Section 104D Gateway tests.
Under Section 104D the Board must first consider whether either one of the two
tests under that section can be met, being first: The adverse effects of the
activity on the environment will be minor, or the application is for an activity that

15

will not be contrary to the objectives and policies of the relevant plans. The
resource consent components of the Project are assessed against the 'gateway
tests' in Mr McGahan's evidence; he concludes that the potential adverse
effects of the project will generally be minor or less than minor, with the
exception of temporary adverse structures or adverse vibration effects.

20

Nonetheless, he has assessed the Project against the objectives and
policies of the relevant planning documents, and concludes that the Project is
consistent with, and not contrary to, the relevant policy provisions. During
expert conferencing, witnesses for the Board and Council agreed with this
conclusion. Accordingly, it is submitted the Project passes this limb of the

25

gateway test and can be considered under sections 104B and 104.
During expert conferencing, Mr Turner, for Auckland Council, reserved
his position in relation to whether the area of stream within the dam footprint for
Constellation Pond should be considered a 'stream'. And in addition,
Ms Brabant, for Waste Management, disagreed about consistency with

30

particular RPS level AUP objectives regarding infrastructure.
I understand that neither of these witnesses consider these discrete
matters to mean that the Project would be contrary to the objectives of the
policies and the relevant planning documents. And just to clarify, my
understanding is based on the statement in the Joint Witness Statement that all

35

the planners agree there is no reason why -- there is no planning reason why
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the consents could not be granted. That's what I base that understanding on.
~Questions from the Board (11.22 am)
JUDGE HARLAND: Well, if Mr Turner doesn't agree that we're talking about a stream
5

here, isn't that a reasonably significant point?
MS MCINDOE: He considers it is a stream.
JUDGE HARLAND: Yes.
MS MCINDOE: And he -- he -- I shouldn't just try to remember; I will just grab the
planning Joint Witness Statement for you. The reason I'm checking is actually

10

there's something Mr Steered has reminded me of; he doesn't actually state in
the table whether he thinks it's consistent or not; he simply states his view on
whether it should be considered a stream, and I didn't want to oversell, if you
like, my conclusions about objectives and policies without just checking.
JUDGE HARLAND: Well perhaps he should be asked to clarify what he meant by

15

that, because if I -- it seems a bit loose to me, quite honestly, and it's either a
stream or it's not. It's a complex question as to whether something's a stream
or not, but if he's saying it's not a stream, then that's got huge implications I
would have thought?
MS MCINDOE: I understand he is saying that it is a stream, and -- you are right; he's

20

the best person to ask about that.
JUDGE HARLAND: So what's he saying then? Just could you just read it out to me
please?
MS MCINDOE: So in relation to, for example, the objectives of -- the objectives
relating to freshwater systems, he states that:

25

"In the context of what is currently proposed and the specific -- the
relevant specific activities for which consent is sought, being the reclamation of
17.4 metres of stream, Mr Turner acknowledges Mr McGahan and Ms Barnett's
rebuttal evidence and accepts that there is no other evidence to suggest that
the -- and then he goes on to say, on this basis -- it's quite a long -- sorry, I'm

30

just trying to pick out the key bits -- he now accepts the proposal overall does
not present an inconsistency with these objectives, and then he goes on to say
that he's not persuaded that the existing consents which authorise the dry
retention dam have the effect of establishing the freshwater systems within the
flood footprint of the dam and they are therefore not to be considered as

35

streams.
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So, I understand, in terms of section 104D, he does not see an
inconsistency. In relation to whether we need consents to reclaim the streams
or not, he thinks we do. We think we don't, but we've applied for it anyway.
That's where I understand that matter.
5 JUDGE HARLAND: Well, we will ask him what he means by all of that.

So, what -- a reference? Could you just give me the reference that
you've just read from please?
MS MCINDOE: That is pages 21 and 22 to the planner's Joint Witness Statement.
JUDGE HARLAND: Thank you. That's the first one?
10 MS MCINDOE: Yes.

In paragraph 4.32, I note as well that Ms Brabant, for waste
Management, disagreed about consistency. I've already mentioned that.
Section 104: The main substantive considerations under section 104 are the
effects of the proposal, and the relevant planning and policy instruments.
15

Effects are addressed in section 5 of these submissions. The evidence for the
Transport Agency is that the effects of the resource consent applications can be
appropriately avoided, remedied or mitigated. The Transport Agency, Council,
and Board planning experts agree that the Project as a whole will be consistent
with the relevant provisions of the applicable planning and policy instruments.

20 JUDGE HARLAND: So, is "as a whole" good enough? Do we just mop it all in

together, or do we have to look at each one? You can answer that some other
time.
MS MCINDOE: I think I'd prefer to answer that in my closing submissions, because I
certainly know different approaches that have been taken, and I'd rather give it
25

a more considered response.
JUDGE HARLAND: Thank you.
~Ms McIndoe continues (11.27 am)
MS MCINDOE: Sections 105 and 107, as part of the resource consent applications,

30

the Transport Agency is applying for various discharge consents under section
15. During construction, earthworks will contribute to associated discharges,
these are discharges of construction water, discharge of dust to air, and
discharge to air associated with the Rosedale Landfill works. During its
operation, the Project will involve the discharge of stormwater from new

35

impervious surfaces.
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Section 105 addresses further matters that the Board must "have regard
to" when considering discharge permits (in addition to those in 104(1)), and
those are, the nature of the discharges and the sensitivity of the receiving
environment, the applicant's reasons for the proposed choice, and lastly,
5

alternative methods of discharge, including discharge into any other receiving
environment.
These matters are addressed in the evidence of the witnesses I've listed
there, and summarised in the evidence of Mr McGahan.
In summary, the available choice of locations or methods is constrained

10

by the Project for which the Applications are sought. In this case it's not
feasible for the discharges to be made into a different receiving environment.
Mr Hughes' evidence sets out the comprehensive assessment that was
undertaken both in relation to the type of treatment approach selected and the
location of the proposed stormwater ponds and devices.

15

With the proposed mitigation measures in place, it is anticipated that any
potential adverse effect on the receiving environment will be minor.
Section 107 imposes restrictions on discharge permits in cases where,
after reasonable mixing, any discharge of contaminants or water is likely,
directly or indirectly, to give rise to certain effects in the receiving waters, but

20

you may nonetheless grant a discharge if the discharge is of a temporary
nature and it is consistent with the purpose of the Act to do so, and I have listed
in paragraph 4.42 the specified effects.
The potential for such effects has been addressed in the evidence of
Messrs Bluett, Seyb and Ridley and Ms Barnett, and the evidence for the

25

Agency is that none of the identified kinds of effect are expected to arise after
reasonable mixing.
While the consideration of alternatives is not required in determining
resource consent applications under section 104 (as compared with section 171
for NORs) Schedule 4 of the RMA requires an assessment of alternatives in

30

specific instances, being when, and firstly, it is likely that an activity will result in
any significant adverse effect on the environment. If that's the case alternative
locations or methods for undertaking the activity must be described, and
second, where the activity leads to the discharge of any contaminant, any
possible alternative methods of discharge.

35

This latter consideration aligns with section 105, under which the
consent authority in considering an application must in addition to the
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section -- matters in section 104 have regard to possible alternative methods of
discharge, and I have just addressed this.
For the resource consent applications (which include the discharge
permit applications), as I've noted, the available choice of locations is
5

constrained by the Project. Locations or methods that will not enable the works
for which the designations are sought are not 'possible' alternatives. In this
sense, the alternatives to be considered in relation to both the designations and
resource consents must align.
The alternatives considered in relation to the design of the Project are

10

addressed in the evidence of Mr Moore, and the evidence of Mr Hale, and
Mr Moore and Ms Wilkening provides further details on alternatives considered
in relation to construction methodology.
The next section in the submission goes through the various effects of
the Project, and I was going to at this point sit down and have Ms Sheard take

15

over.
JUDGE HARLAND: Yes, thank you.
~Ms Sheard continues opening (11.32 am)
MS SHEARD: So we're at section 5 of the submissions. You will be well aware in

20

terms of effects on the environment, that you are required to consider
section 104, 104D and section 171. So, the starting point for that assessment
is to really understand the receiving environment which you are operating
within. So, turning to paragraph 5.3, you will be well aware from your site visit
that the Project is on Auckland's North Shore, as a starting point, and traverses

25

established residential and commercial areas, as well as areas currently
undergoing quite a bit of development.
Works are focused on the existing highly urbanized transportation
corridor. Key features in the Project area include the Rosedale Waste Water
Treatment Ponds, electricity transmission and distribution assets, and the

30

Closed Rosedale Landfill, a range of reserves and the North Harbour Hockey
Stadium.
In Hawthorn, the Court of Appeal formulated a view that the environment
also includes the future environment, and I'll just read that quote for you:
"...the future state of the environment as it might be modified by the

35

utilisation of rights to carry out the permitted activity under a district plan. It also
includes the environment as it might be modified by the implementation of
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resource consents which have been granted at the time a particular application
is considered, where it appears likely that those resource consents will be
implemented."
Therefore, the receiving environment to be considered here includes
5

both: Activities authorised by resource consents which have been granted,
where it appears likely that those resource consents will be implemented; and
activities permitted by the plan, if they might be utilised.
The receiving environment for the purposes of this Project (in the
Hawthorn sense), is summarised in Chapter 4 of the AEE, and in section 6 of

10

Mr Burn's evidence.
In most respects the 'receiving environment' that needs to be considered
here (in the Hawthorn sense), is largely the same as the actual environment as
it exists, and we are operating in a highly urbanized environment; it's quite well
developed. And that's summarised in Mr Burn's evidence. However, one

15

respect in which it potentially differs, and that's so that the 'future environment'
also needs to be considered, is in respect of the land located to the east of
State Highway 1. This includes an area proposed for a development known as
'Colliston Rise', authorised by resource consent and subdivision consent
granted in 2014.

20

You will be aware that you have commissioned a report by Mr McGarr,
as to how noise is to be managed or addressed in relation to the Colliston Rise
development.
In summary the McGarr report concludes that: The consent granted for
Colliston Rise development is subject to particular conditions requiring

25

measures such as a noise barrier to be erected inside the western boundary
land common with State Highway 1, and designed so that internal sound levels
do not exceed 40 DBA in all habitable rooms (with such design to allow for
increases in noise arising from increased vehicle traffic growth using State
Highway 1 during 10 years following the construction commencing). The titles

30

that have been subsequently created include a consent notice to this effect
under Section 221 of the RMA.
The particular rule that requires such an outcome (in force at the time the
consent was granted) was not carried over into the current operative Auckland
Unitary Plan. Any similar application heard today would be considered as a

35

discretionary activity, and in light of a range of objectives and policies in the
Auckland Wide provisions of the AUP (subdivision, noise and infrastructure)
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which seek to protect the operation and capacity of infrastructure from
incompatible subdivision, use and development, and reverse sensitivity effects.
Mr Burn, for the Transport Agency, agrees with that aspect of Mr McGarr's
analysis.
5

The assessment of operational noise effects carried out for the project,
or the Noise Report, has assumed the Colliston Rise development will proceed
in accordance with the resource consent granted. The Noise Report records
that for all of the six sites in respect of which building consent had been sought
at the time the Report was prepared, buildings were to be double storey and

10

constructed in accordance with the High Noise Route Provisions in the
North Shore District Plan. On the basis that remaining dwellings would also be
double storey, it was considered that noise mitigation in the form of barriers
would be ineffective for the upper floors, so that building design was the most
practicable option to mitigate noise and reverse sensitivity effects.

15

The Transport Agency submits that it's entirely appropriate to consider effects
on 'receiving' (future) environments that includes the Colliston Rise
development completed in accordance with the consented conditions. In terms
of Hawthorn it is not merely 'likely' that the subdivision consent will be
implemented, it actually has been implemented and the titles have been issued

20

in reliance on it. There is no basis to suggest that the buildings subsequently
constructed will not comply with the requirements of the consent.
If a landowner now sought to remove the consent notice from the title
they would need to apply to the Council under section 127 of the RMA. The
Council may consider the Transport Agency should be notified of any such

25

application (for reverse sensitivity reasons), and there is no guarantee that it
would be successful.
In terms of the possibility of an alternative new proposal for the
remainder of the site i.e. beyond the parcels already developed: Any such
application would have to be considered discretionary activity, against the

30

'environment' (including the future environment) as at the time it was
determined -- this may or may not include the NCI Project, if it had been
approved at that time, and, in relation to noise and reverse sensitivity effects in
the AUP.
In terms of likely outcome of such a proposal under the current

35

consenting framework, Mr Burn considers that it would not be sound resource
management practice to grant such a consent unless it were subject to the
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same conditions as those which apply to the existing one. The consent
authority would need to manage effects from the existing motorway as well as
to manage reverse sensitivity effects. Such an application would also be made
at the election of the property owner and with the full knowledge of the potential
5

effects of not providing noise attenuation, and in the context of the existing
notices of requirement for the Project.
Nonetheless, the acoustics experts agree that the conditions will operate
to protect individual owners of land in Colliston Rise who have taken their
dwelling design to an advanced stage prior to the Project being notified. This is

10

reflected in proposed condition ON2 and associated Appendix A to the noise
conditions.
~Questions from the Board (11.39 am)
JUDGE HARLAND: Can I just ask you, Colliston Rise isn't impacted by construction

15

noise, correct?
MS SHEARD: That's correct.
JUDGE HARLAND: So it's only been assessed for operational and the basic point is
that the 40 DB limit that's there already and the rules would apply basically and
we should take that into account.

20 MS SHEARD: Correct. And I just note at paragraph 15, I've talked about the -- some

new provisions being recognised in the conditions, but those conditions were
changed as a result of the noise conferencing, and those are the same
conditions that are the planners are considering today. So, we should have an
update on that in a few days' time.
25 JUDGE HARLAND: So was that one of those conditions where the experts said this is

what we want to achieve, planners, please go away and do it?
MS SHEARD: Yes. So, I am anticipating that there may be potential for the planners
to draft something and then have to run it back past the noise experts.
JUDGE HARLAND: Yes, that would be really good.
30 MS SHEARD: It would be quite helpful. There is the added complication that the

noise experts are currently in the east west hearing, appearing today, or
tomorrow.
~Ms Sheard continues (11.41 am)
35

Permitted baseline consideration. So, turning to paragraph 5.16:
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In respect of the resource consent applications, section 104(2) provides
that the Board may disregard an effect of the activity if a national environmental
standard or plan permits an activity with that effect. Mr McGahan's evidence
does not suggest the Board apply a permitted baseline when considering the
5

resource consent applications. That will be the assessment of effects
undertaken by the expert as has been undertaken on that basis and we also
agree with that approach.
Section 171 does not contain an equivalent 'permitted baseline'
consideration in respect of a notice of requirement (although the permitted

10

baseline is relevant in determining whether a notice of requirement should be
publicly notified).
In the present case, many aspects of the proposed work (particularly that
to which the alterations relate) could be carried out within the existing
designation footprints and under the authority of the existing designations. This

15

work could include construction, re-surfacing, and widening. This work could
also potentially have material adverse effects, and it effectively is already
authorised by existing designations. The Transport Agency would simply need
to submit an outline plan of works in order to carry out that work.
Of course, rather than adopting that approach, the Transport Agency has

20

sought to have all aspects of the work considered together in a holistic way,
through the Board of Inquiry process. Nonetheless, it is submitted that the fact
that much of the work could be carried out without further approvals is relevant
in understanding the scale of the effects of the Project and assessing whether
they are reasonable; will have informed the expectations of nearby landowners

25

about the level of amenity they can expect to enjoy; and, is, if not a permitted
baseline consideration, a relevant other matter to be considered under
section 171 (1) (d).
~Questions from the Board (11.43 am)

30 JUDGE HARLAND: Is there any authority for that last proposition?

MS SHEARD: I haven't cited any authority there; I can do another check to see if
there is any. I think it's relatively broad in section 171 (1) (d) in terms of what
other matters can be considered, and I think, in this respect, I think it is relevant
that there is such a broad range of permitted activities that can be carried
35

out.
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MS MCINDOE: I can add relevantly that I am aware that the designation permitted
baseline was applied in a case called Bungalow Holdings, but that was prior to
the Act being amended to specifically recognise permitted baseline within
section 104, and of course no equivalent recognition within section 171. So,
5

there is an example of a case which has applied a designation permitted
baseline.
JUDGE HARLAND: Thank you.
~Ms Sheard continues (11.44 am)

10 MS SHEARD: Turning now to positive effects. The positive effects of the Project are

significant and I've outlined some of those effects in paragraph 5.20.
Firstly, the Project will improve the efficiency and effectiveness of travel along
the strategically significant routes of State Highway 1 and State Highway 18,
which will benefit inter-regional travel and freight and provide inter-regional
15

network resilience. In addition, it will provide an alternative western route for
light and heavy freight vehicles moving through and around Auckland.
Second, the Project will increase traffic volumes on State Highway 1
State Highway 18, while generally reducing traffic volumes on the local road
network. This will result in increased safety and improved journey times to local

20

traffic, public transport, and walking and cycling modes on these local roads.
The Project will also offer significant benefits for public transport in terms of
providing quicker and more reliable journeys by bus, through the extension of
the Northern Busway to Albany. In particular, northbound buses will no longer
need to travel with general traffic at the Upper Harbour Interchange, as they will

25

leave the Constellation Bus Station. This will lead to benefits in terms of
reduced travel times for buses, which are further improved through reduced
congestion on local roads as a result of the Project.
Connectivity and safety for pedestrians and cyclists will also be
significantly improved both north-south along State Highway 1 corridor and

30

east-west parallel to State Highway 18, through the provision of continuous,
safe, shared use paths along these corridors, bridging significant gaps in the
existing walking and cycling network, and finally, a range of safety
improvements on the State Highways and local road networks will also be
delivered as part of the Project.

35

A number of submitters have expressed support for the Project as
summarised in Mr Clark's evidence. The submitters' support shows that the
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transport and traffic benefits and improvements set out above are sought and
valued by the community.
Similarly, the evidence of the submitters themselves shows support for
the Project, as I've outlined in paragraph 5.22. In particular Mr Newcombe
5

outlines that Auckland Transport "strongly supports the transport benefits of the
Proposal including improved network resilience, lower traffic volumes on
residential streets and arterial routes, improved connectivity between State
Highway 18 and State Highway 1, resulting in improvements to freight and
general traffic efficiency, and the extension of the Northern Busway to enable

10

improvements to public transport.
Ms Hart and Mr Turner outline the positive effects of the Project which
reflect those listed above.
Mr Tindall considers that the Project will deliver significant net traffic and
transportation benefits, including improved safety for road users.

15

Mr Cross considers the long-term, post-construction effects of the
Proposal on public transport will be positive and significant, and that "Extension
of the busway north of Constellation station (...) will form an indispensable part
of the New Network." He notes that the Project will improve public transport
travel time and significantly enhance reliability along this stretch which: ...will

20

directly benefit: Passengers who will see a reduction in the length of time of
their journey and be provided with a better and more attractive service, and,
bus operating companies and AT by reducing operating costs, which means
that this efficiency and benefit can then be reinvested further improving public
transport services, thereby further benefitting current and prospective

25

passengers."
Ms King also strongly supports the improved walking and cycling links to
be provided as part of the Project.
And Mr Brown, for the Council, states that:
"The proposed shared use path would offer appreciable benefit in

30

relation to walkway and cycleway connectivity at both the local and more
strategic levels", and that, "The proposed shared use pathways would also help
to improve connections for cyclists and pedestrians around the Greville Road,
Constellation Drive and Caribbean Drive, and Paul Matthews Road
interchanges."

35

The transport and traffic experts (except for Mr Willmott) agree that the
"Existing busway has been outstandingly successful in increasing public
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transport patronage and mode-share. (...) The extension of the busway to
Albany Station will increase these benefits by reducing public transport journey
times."
So, there are a number of additional positive effects that have been
5

identified by the Transport Agency witnesses and I've listed those in paragraph
5.24.
Once the Project is operational, it will generate improved accessibility,
connectivity, travel times and public transport service reliability for local
residents. This will result in positive effects on people's patterns of daily living

10

and wellbeing.
The Project includes the implementation of a stormwater management
system that will improve both the quality and the quantity of stormwater
management compared to the currently existing situation.
Due to proposed increase in stormwater quality and aquatic habitat

15

diversity, there is potential for a number of positive effects in relation to
freshwater ecology.
Mitigation planting and amenity planting will contribute positively to the
local natural environment. Mr Bray states: "The road corridor will have
improved landscape amenity, lower whole of life costs, and contribute to wider

20

landscape outcomes (such as wildlife corridors)." In addition, he considers that
the Project will have positive urban design effects;
On an air-shed scale, the Project is likely to result in a slight net benefit
for regional air quality as compared to the air quality if the Project were not built.
And finally, the Project will have a positive effect on Arrenway Reserve

25

because the area is currently not used by the public and will be activated by the
means of the shared use path. There will also be benefits associated with the
Rook Reserve mitigation work.
So, turning now to the effects on utilities. The Project does affect a
number of utilities, including telecommunications, electricity transmission and

30

distribution, gas, potable water, wastewater, and stormwater. Consultation with
utility operators has enabled these effects to be identified and avoided,
remedied, or mitigated. Mr McGregor's evidence describes the utilities that are
affected, consultation with those utilities, and efforts that have been made to
avoid impacts on those utilities.

35

Vector, Transpower, and Watercare all lodged submissions on the
Project. The Transport Agency has now agreed resource consent conditions
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with these submitters (and other utility providers) which will protect the existing
assets and accommodate future works. So those conditions are included in the
set of conditions that are appended to the rebuttal evidence of Mr McGahan,
and I would note they have also been attached to -- those conditions are
5

attached to the Joint Witness Statement that the planners have produced. The
conditions include requirements to prepare and implement an Electricity
Infrastructure Management Plan, implement a range of measures agreed with
Watercare, and the development of a stormwater treatment plan in consultation
with Auckland Council. And as you will have seen, Transpower lodged a

10

memorandum with Council on 25 May, which set out a number of the changes
to the conditions which have been discussed and agreed with the
Transport Agency.
So, they were fairly minor changes to conditions NU.2 to NU.7. While it's
anticipated that Transpower's cables will be accommodated within a new

15

conduit within Transpower's existing designations, conditions NU.3 and NU.4
have been amended to ensure that if the cables are required to be relocated
outside that designation that no work will occur inside Transpower's designation
until such time as all necessary authorisations have been obtained for the new
cables, and any new cables have been constructed and commissioned and the

20

existing cables have been decommissioned.
We don't think it's likely, but there is that fallback position if it's required,
but it's so that Transpower has that comfort that it's concerns can be dealt with.
Noise and vibration effects: As is usual for the construction of major
infrastructure projects there are locations where the recommended noise

25

criteria for both residential and commercial activities will be exceeded during
the construction work. There is also potential for vibration generated from the
construction phase of the project having and adverse effect on properties
adjacent to the Project corridor.

The evidence of Ms Wilkening and the noise

Joint Witness Statement describe these effects, that they will be temporary, and
30

how they can be avoided or mitigated.
There is also some potential for increased operational noise in some
locations, as a result of the Project, as Ms Wilkening describes in her evidence,
new noise barriers are proposed in a number of locations where this is
considered the best practicable option to manage operational noise effects. In

35

other locations, noise levels will be improved. There may be some effects of
operational vibration but these are unlikely to be significant.
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Some submitters have raised specific concerns about noise and
vibration effects of the Project, in particular Auckland Council and Mr Fogarty.
The Board's expert raised concerns about operational noise effects on
Colliston Rise, as we've already discussed. These concerns have been
5

discussed during expert conferencing and amendments to the resource consent
and designation conditions have been suggested. The resource consent
conditions include a requirement to prepare and implement a construction noise
and vibration management plan, while the designation conditions include
requirements for the mitigation of operational noise. And as mentioned a

10

couple of times, there is likely to be an update as a result of the planning
conferencing.
Turning to visual effects and effect on landscape and urban design:
Permanent visual effects will predominantly result from the removal of
vegetation and the presence of built structures including walls, bridges, and

15

on-ramps/off-ramps. Mr Bray's evidence is that contextually appropriate noise
walls, extensive mitigation planting, and views towards new pedestrianised
features will ensure an acceptable level of visual change. Adverse landscape
and visual effects during construction will largely be due to earthworks and the
removal of vegetation. However, these effects will be temporary and are

20

anticipated to be staged across the Project area.
I'd also note here too that the level of earthworks proposed is actually
relatively low. Apart from State Highway it is essentially a widening exercise.
The place where you are going to get some more earthworks is in relation to
the State Highway 18/1 ramps up in that corner.

25

Mr Brown, Auckland Council's witness, is generally satisfied that most of
the Project would have "a low level of additive or incremental amenity effects for
most receiving environments". He considers that overall the anticipated
changes to the physical landscape near State Highway 1 and State Highway 18
would be acceptable.

30

The only outstanding issue in relation to landscape and visual effects,
and the effects on urban design -- actually it probably more relates to urban
design than the earlier two -- is the Alexandra Stream Underpass, and we will
return to this issue later in the submissions. The designations conditions
provide for an Urban Design and Landscape Plan, including a reserve

35

reinstatement plan.
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So, looking now at stormwater effects: As I mentioned before, the Project
will increase the amount of impervious area generating increased run-off from
motorway surfaces with the potential for adverse flooding effects. Mr Seyb's
evidence is that stormwater quality will be managed through treatment devices
5

and adaptive monitoring. During the operational phase, the proposed
enhanced stormwater quality treatment of existing impervious areas will result
in overall loads of key contamination from the Project's impervious areas being
reduced. Mr Hughes’ evidence sets out the stormwater management design,
the level of treatment that will be achieved, and the stormwater erosion and

10

flooding impacts. He concludes that the Project will result in a small localised
increase in flood levels but also improves existing flooding issues at some
locations.
The planning witnesses agree that the amended stormwater conditions
suitably address the impact on Council's Healthy Waters stormwater

15

infrastructure, via the proposed Project Stormwater Strategy, including the
extant dam consents.
~Questions from the Board (11.59 am)
JUDGE HARLAND: Can I just interrupt you there? So, the statement in paragraph

20

5.35, that there will be a small localised increase in peak flood levels, again, not
wanting to put everything in the wash, pardon the pun, and just average it out,
you are talking there specifically about near the road, are you? Anywhere else?
MS SHEARD: I think there are some other locations where there are minor increases,
but I don't have that list to hand. I can provide that to you.

25 JUDGE HARLAND: Right. Well, it would just be helpful, I think, to have that

summarised by the witnesses when we get to it.
MS SHEARD: Certainly. We can extract that from the evidence as well.
JUDGE HARLAND: We are getting an awful lot of information in a short period of
time; we want to make sure we've got it all right at the front, where there are
30

potential difficulties. You might have gathered that I'm not very much
enamoured by this overall let's "put it in the pot" approach. I'm not entirely
convinced that's what the RMA requires us to do, understanding that it's not an
offence statute. So, we just need to get a feel for -- a very accurate feel
for -- where there are things that might be problematic, how significant that

35

problem is, and what's not proposed by way of management, but what's
proposed by way of mitigation.
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MS SHEARD: All right.
JUDGE HARLAND: Right. That would be helpful. I've looked at the -- the Greville
one was the biggest one that sprang to mind, and the point I think the Agency
had there was, well, that's an existing problem anyway, which isn't AT's
5

responsibility, but there are other ones you are saying as well.
MS SHEARD: Personally, I think it would be useful if Mr Hughes provided a table. He
has gone through site-by-site and he has looked at the degree of increase in
each of those and I think it was a maximum of point 4 metres; I can't recall.
Forty centimetres or something like that, and he's looked at each of those on an

10

individual basis.
JUDGE HARLAND: That would be very helpful, very helpful, thank you.
~Ms Sheard continues (12.01 pm)
MS SHEARD: So I think we are at paragraph 5.37. We are looking at the

15

Meadowood Community Crèche, National Mini Storage, and Auckland Council;
they have all raised concerns about site specific flooding. The experts agreed,
at conferencing, that: Potential flooding at Meadowood Reserve is
appropriately addressed by amendments to conditions NU.9 and, potential
flooding issues from the Greville Road off-ramp and northbound carriageway off

20

State Highway 1, between Rosedale Road and Greville Road, can be
addressed during the detailed design stage.
Transport and traffic effects: During the construction period, there will be
an adverse transport and traffic effects due to road closures, temporary lane
closures, temporary speed restrictions, and additional construction related

25

traffic to and from the work site, which will cause increased congestion in some
parts of the State highway and local road network. This, together with
construction work at the bus stations, will also adversely affect local bus
services. Messrs Clark and Mr Hale's evidence describes those effects and
sets out the mitigation proposed to deal with these effects during construction.

30

At conferencing, the experts agreed that there are no remaining issues of
contention (just some issues which required further discussion).
Mr Clark and Mr Peake have now filed a further Joint Witness Statement
which you were referred to earlier, which discusses the impacts on traffic during
construction. This state: "Mr Peake considers that the diverted traffic volumes

35

and intersection delay are of a quantum that would appear to be manageable.
Mr Peake is comfortable that the proposed condition as attached..." to the Joint

Page 49

Witness Statement "...will enable the effects on general traffic and buses to be
addressed."
Once operational, traffic and transportation effects are predominantly
positive, except that traffic flows along State Highway 1 and State Highway 18,
5

and along some of the local roads, are predicted to increase, which may result
in increased travel times along some arterial routes.
Auckland Council, Auckland Transport, Kiwi and Waste Management
raised concerns with the effects of construction on local traffic and damage to
local roads, carparking at Albany Station, effects on public transport, and

10

effects on Kiwi's site. Many of these concerns have been resolved through
changes to the conditions which provide for a Construction Traffic Management
Plan and a Stakeholder and Communications Plan, and I've listed a number of
examples in paragraph 5.41.
Counsel understand that there are no outstanding traffic and transport

15

matters as between the Transport Agency and Auckland Transport or Waste
Management.
Outstanding traffic and transport related issues are whether the
Alexandra Stream Underpass should be upgraded as part of the Project,
location of the shared user path at State Highway 18, sought by Mr Fogarty

20

only, and whether the gradient of the shared use pathway and busway should
have an increased gradient adjacent to the Kiwi site. I think Kiwi also had some
issues about on site manoeuvrability. These matters are discussed below.
Finally, the fundamental design and transport planning issues raised in Mr
Willmott's evidence remain unresolved.

25

Effects and on contaminated land, and the Closed Rosedale Landfill: A
number of sites along the Project alignment have been identified as posing a
risk, due to potential land contamination. In addition, the Project will include
works within the Closed Rosedale Landfill, which will involve significant
disruption to landfill infrastructure. Mr Dee and Mr Amputch's evidence is that

30

the mitigation measures will include consideration of specific construction
management aspects and health and safety issues, and be addressed during
the design in the vicinity of the landfill.
Auckland Council's submission and evidence expressed a number of
concerns in relation to the management of effects on landfill infrastructure,

35

monitoring, design requirements, and ongoing liaison with the closed landfill
team. During conferencing, the experts agreed that Auckland Council's
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concerns are addressed by the relevant resource consent conditions. I think a
number of changes were made to those conditions. The conditions provide for
landfill management strategy, a reinstatement works plan, and construction
method statements. Somewhat unusually, the conditions agreed between the
5

experts also refer to part of the Project alliance agreement, and that's the
minimum requirements attached to that draft agreement. The
Transport Agency is comfortable with referring to this document, in this
instance, as that part of it can be made public and we note that a draft was
appended to Ms Eldridge's evidence and these minimum requirements won't

10

change.
The minimum requirements that the Transport Agency is going to impose
on the Alliance have been really important between the discussions between
the closed landfill and the Transport Agency's landfill experts, because they
give counsel that confidence about how the work is actually going to be taken

15

out and what the instructions are to the contractor on the ground.
Effects on reserves and recreation (including the Hockey Stadium): There will
be some temporary effects on public reserves, which will be used during
construction. Mr Greenaway's evidence is that measures to mitigate
construction impact will be agreed as part of the reserves reinstatement

20

package with Auckland Council Parks, to ensure remediation and return to
public use in an effective and efficient manner.
The Project also permanently affects some reserves, including land
occupied by the North Harbour Hockey Stadium. As these effects will
significantly compromise the complex, it's proposed that the hockey facilities

25

are relocated to an alternative location, and I note here the Transport Agency
has been working very closely with the Harbour Hockey Trust, Auckland
Council and other stakeholders to relocate the facilities, including applying for
the relevant resource consents, which were recently granted by Council on 10
July.

30

~Questions from the Board (12.08 pm)
JUDGE HARLAND: And thank you for providing -- whoever did it -- a copy of that
decision. We are quite interested to hear, and will be asking questions and just
might want to flag this for you, about the extent to which the new resource
35

consents change the activities that are authorised currently. For example,
there's reduction from 14 international events, and they were granted 6. I would
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be interested to know what the current position is there and whether there's
likely to be any appeal from that.
MS SHEARD: Certainly. We have got both Mr Glucina appearing for the
Transport Agency and I believe Ms Williamson for the Harbour Hockey
5

Charitable Trust later in the proceedings.
JUDGE HARLAND: Well, I just noted that the Harbour Hockey people don't have legal
representation. So, it's a question of how much they are actually aware of
some of the legal traps or the hold ups that can occur and if there's a like for
like indicated desire on behalf of the Agency to swap that, how realistic is that?

10

What are the risks associated with that? Because we saw that the
condition -- precedent condition had been removed, and replaced, and whether
that provided enough of a safety net or not to achieve the objective basically.
So, we're not challenging the objective that's been outlined, rather the -- where
there are the likely problems.

15 MS SHEARD: Certainly, and although Harbour Hockey Charitable Trust isn't

represented at this hearing, I am aware they do have -- they are seeking legal
advice. So Ms Williamson will be able to update you.
JUDGE HARLAND: Right. Well, that would be helpful. I think it's better that we have
that out there, in the open, so everybody can address it as they need to.
I did note that, in reading the decision of -- was it Mr Clark -- the

20

transport witness was also a witness in that particular case. Can I just ask you
whether -- did NZTA advance that resource consent for the hockey people?
MS SHEARD: That's correct.
JUDGE HARLAND: Thank you.
25

~Ms Sheard continues (12.10 pm)
MS SHEARD: Turning now to paragraph 5.48: The designation conditions, which we
have already noted, provide for the relocation of the hockey facility and
construction of a new facility in a different location. The proposed conditions will
30

require the Transport Agency to provide a replacement hockey facility. And I do
just note here that the planners are planning to do a little bit more work on
those conditions. They weren't entirely accurate in terms of what was actually
proposed. So, it would be helpful if it did actually align with what they need to
do.

35

~Questions from the Board (12.11 pm)
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JUDGE HARLAND: Well, just on that point, another thing I had noted in the conditions
was that -- and I might not have this absolutely correctly expressed -- but there
was some limitation accepted by the agency in relation to when they could start
the project, but it seemed to only relate to the part of the Project that might
5

impact on hockey. Which might mean, and I don't know if this is correct, that
part of that over bridge which is due to take most of the construction period,
could be commenced first, without the hockey being sorted completely, thereby
creating a potential risk to them, because it's already started. The work's
already started. And then if it -- the worst case scenario occurs, where does

10

that sort of leave them? So, we're just interested to understand how that's all
going to fit together? Understanding that no certainty is able to be achieved
until the end of that process.
MS SHEARD: Yes, certainly, Transport Agency wouldn't have any property rights at
that point either. Auckland Council holds the lease on which Hockey currently

15

sits. So, there would certainly be no property rights to move on to the Hockey
land, had there not been an alternative sorted out.
JUDGE HARLAND: But would that entirely solve the problem for them if they reached
a worst-case scenario position? And another point is how it all relates to their
international schedule, if there is a hold up. So, some understanding of how

20

long this could take, worst case scenario, best case scenario would be a good
thing to do.
MS SHEARD: Certainly.
JUDGE HARLAND: Thank you.
MR STEWART: I suppose it's sort of related to that, and that's, we will know whether

25

there is an appeal by the end of this hearing, and so, I'm assuming that
somebody, before the end of the hearing, is going to advise us as to what the
implications of that might be if there is an appeal.
MS SHEARD: Certainly. We can update you on that. I think -- sorry, I can't
remember the closing date for the appeals, but it will be before the end of the

30

hearing, assuming we don't go way ahead of schedule.
JUDGE HARLAND: But if we do, we might just adjourn it, to allow for that potential,
and on that point, which I am sure you were hoping the EPA had found time to
pass on to you, if we do finish ahead of time, you might want a little bit of time
to reflect, think, and do your closings a bit later.

35 MS SHEARD: Certainly.
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JUDGE HARLAND: So, to wrap that up, that discussion up, it's really about the worst
case and best-case scenarios.
MS SHEARD: Okay, thank you. That's very helpful.
MR BANGMA: Would it be appropriate for me to add, just following on from
5

Mr Stewart's observation about the appeal period for the resource consents, the
other issue of course, which the Board will be aware of, is the leasing issues
under the Reserves Act. I can address those further in my opening, but that is
obviously a separate statutory process which would need to be completed, and
it might be a bit longer than the 15 or 20 working days that is the appeal period

10

for the resource consents, in other words, before we know the outcome of that.
JUDGE HARLAND: Yes, and certainly, I should have been clearer that the worse and
best-case scenario would incorporate that as well.
MS SHEARD: Certainly.
~Ms Sheard continues (12.15 pm)

15

So, we are now at paragraph 5.49: Auckland Council's submission and
evidence raised concerns about the effects of the Project on the reserves
directly affected by the Project and also on recreation space generally in the
Albany area. During conferencing, the experts agreed that the Project's effects
20

on individual reserves would all be appropriately mitigated by the designation
conditions which provide for a Reserve Reinstatement Plan (including the Rook
Reserve Management Plan). A related issue is the loss of two to three future
sports fields that could be developed in the Constellation Reserve, and I note
there was a bit of confusion between the experts and ourselves as to the

25

naming of those reserves, so we're adopting the naming from the Joint Witness
Statement. It's just been -- there are maps attached to that which clearly outline
where Constellation Reserve is; there's Rosedale south, Rosedale north, and
Rosedale west. Confusingly, Rosedale west is actually to the east of Rosedale
north.

30 JUDGE HARLAND: Except if you are standing in the other direction.

MS SHEARD: Depending on which way you look at it, but yeah, that's the place to go
to, to make sure you have got your reserve names straight. It did all our heads
in quite frankly.
So, yeah, they've agreed, in witness conferencing, they agreed that the
35

replacement to all hockey facilities and the release of the remaining area of
Rosedale park south for two to three sports fields to address the loss of the two
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to three potential fields at Constellation Park will mean that all effects on sports
field provision are mitigated.
The only outstanding recreation and reserve issue, as I have already
mentioned, is in relation to the Alexandra Stream Underpass.
5

Turning now to effects on terrestrial and fresh water ecology: Large
volumes of earthworks are required for the construction of the Project, although
as I said before, within the context of a normal construction Project they are not
massive. They will generate sediment with the potential to enter waterways. In
addition, during construction, freshwater habitats may be affected by

10

watercourse modification, removal of stormwater ponds, works adjacent to or in
watercourse and existing stormwater ponds. There is the potential for adverse
freshwater ecology effects arising from stromwater runoff from roads, including
hydrocarbons. Mr Dee's and Ms Barnett's evidence shows that, overall, the
terrestrial and freshwater ecological values within the Project area are

15

considered to be low, and that there are no potential adverse effects on ecology
once the Project is operational. Mr Ridley's evidence discusses the erosion and
sediments control measures. Which are proposed to minimise erosion and then
control and treat sediment run off prior to any discharge of construction waters.
Mr Seyb's evidence is that, with these measures in place, sediment discharges

20

will be appropriately managed. Based on this, Mr Done and Ms Barnett's
evidence concludes that, with mitigation planting, managing potential effects on
nesting native birds within the waste water treatment plant, and construction
sites, and relocation of any lizards found in vegetation to be removed, the
construction effects on terrestrial and fresh water ecology can be appropriately

25

managed through the resource consent conditions. And those conditions
provide for the lizard management plan, the avifauna management plan, and
the erosion and sediment control plans.
In terms of air quality effects, it's relatively straightforward. During the
construction phase dust emissions will need to be managed, and there are

30

conditions to require that. Once operational, the Project will not generate
adverse air quality effects. Mr Bluett's evidence is that dust emissions can be
controlled through the preparation and compliance with a Construction
Environmental Management Plan and within that, the dust management plan.
So, in terms of archaeology and historic heritage, the Project area has no

35

recorded archeological or other heritage sites within its corridor, and so the
potential for the Project to impact on unidentified subsurface archeological
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remains is low. Where any sites are encountered, we've got standard resource
consent conditions that require accidental discovery protocols to be adhered to.
Turning now to effects on mana whenua. Engagement has occurred,
right throughout the development of this Project, with interested mana whenua
5

groups. It's all outlined in Mr Rama's evidence which states that the Project has
taken into consideration the views and concerns raised through the various hui
and in cultural assessments that have been prepared. Overall, it's considered
that the Project has addressed the concerns identified and has minimised any
potential adverse effects on mana whenua values.

10

So, I am now at Section 6 and I am going to take you through some
specifics of submitter concerns. The first one is over the Alexandra Stream
Underpass.
So, as you will be well aware, the Project includes an existing connection
from the proposed shared use path on the northern side of State Highway 18,

15

through to Omega Reserve. The pedestrians and cyclists using the new shared
use path to the north of State Highway 18 will have the option to utilise the
existing underpass to cross under State Highway 18 and travel southwards.
Ms Barrett, from Auckland Council, considers that the underpass should be
upgraded as part of the NCI Project, as one of the objectives for the Project has

20

been defined as providing safe walking and cycling facilities adjacent to State
Highway 1 and State Highway 18, and connections to the local transport
network.
From an urban design perspective, Mr Bray and Mr Brown agree that the
Alexandra Stream Underpass needs to be upgraded. The key deficiencies that

25

they've identified are the site distance on the ramp approaches, the narrow
effective width, and the fact that it's prone to flooding which can affect its use.
While Mr Greenaway -- he's the recreational witness for the
Transport Agency -- - agrees that the Alexandra Stream Underpass falls short
of basic standards required for public access, it does not form part of the

30

Project, and he considers its replacement is not required to mitigate an adverse
effect of the Project, from a recreational perspective. Similarly, the planning
witnesses agreed in conferencing that there is currently no evidence that the
Project creates an observable effect that requires mitigation by way of a
pedestrian over-bridge to replace the Alexandra Stream Underpass if it's not

35

upgraded. The planning Joint Witness Statement records Mr Lovell's
confirmation that Auckland Transport will not do the upgrade of the Alexandra

Page 56

Stream Underpass as part of its Project, if council does not pursue it through
the current proceedings.
The Project includes measures to improve the path alignment on the
approach to the southern end of Alexandra Stream Underpass, to provide
5

additional visibility into the tunnel, and improved lighting and CCTV coverage.
However, more substantial upgrades are not included as part of the Project.
The options assessment with respect to potentially upgrading the underpass is
set out in Mr Schofield's evidence. Several upgrade options were considered,
but ultimately it was decided not to replace the underpass because: The current

10

pedestrian and cyclist counts are too low to warrant a significant upgrade. The
existing Alexandra Stream Underpass in its current form retains the current
level of connectivity across State Highway 18; and there are CPTED issues on
either side of the Alexandra Stream Underpass that would need addressing.
Critically, Mr Clark does not consider that upgrading the underpass is

15

necessary to mitigate 'severance effects' (as suggested by Mr Tindall for
Auckland Transport) -- actually, I think Mr Tindall is Auckland Council -- and he
considers that the Project will reduce and not increase transportation severance
across State Highway 18. This is because pedestrians and cyclists will be able
to use the proposed Paul Matthews Road overbridge, with a shared use

20

pathway to be provided along the southern side of the overbridge.
It's also really important to note that Mr Clark considers that any increase
in demands for the existing underpass, as a result of the new share used path,
will be offset by the reassignment of some walking and cycling trips through the
new connection on that Paul Matthews Road overbridge and the fact that there

25

is already a connection to the Alexandra stream path from Omega Street.
Mr Tindall considers that unless it is upgraded now, as part of this
Project, it will be much more difficult to upgrade the underpass in the future.
That may well be correct, but simply because additional work is convenient,
does not mean it is actually required. Mr Schofield's evidence is that all three

30

upgrade options would have significant construction issues requiring State
Highway 18 to be excavated with significant traffic management required. The
effect of any such upgrade would also need to be fully assessed.
~Questions from the Board (12.26 pm)

35 JUDGE HARLAND: Can I just ask you, and it might just be that I've lost this in the

detail, but do any of the witnesses talk about when this underpass was actually
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put there, historically? It would be quite helpful to know a bit about that,
probably Auckland Council is best to address that. It's obviously an old one.
MS SHEARD: Yes.
JUDGE HARLAND: But it would be -- just a little bit of a history would be quite
5

interesting.
MS SHEARD: Yes, certainly.
MR STEWART: Also if I can interrupt again, in some of the evidence it was stated
that -- the reasons were given why the SUP couldn't go on the southern side
and I read the evidence along with all the other words, and I can't remember

10

very precisely exactly the reasons for that. I know you can't necessarily answer
that but I wondered if the relevant witness could just be aware that I might like
know a bit more about the reasons why it can't go on the southern side.
MS SHEARD: We do come to that in our submissions in response to Mr Fogarty who
still raises that as an issue.

15

~Ms Sheard continues (12.27 pm)
So, turning to paragraph 6.9, one of the Project objectives is to provide
'safe walking and cycling facilities to State Highway 1 and State Highway 18,
and connections to local transport networks'. The emphasis of this objective is
20

on providing safe facilities, in this case the shared user path, along the north
side of the State Highway 18. The Transport Agency is not required to upgrade
existing components of the local network.
Even if you were to accept that upgrading the existing underpass would
assist the Transport Agency to achieve the Project objectives, that does not

25

mean that this additional work must be added to the project, or that the work
proposed is not reasonably necessary. The Transport Agency is not required to
demonstrate that its proposed work will completely or perfectly fulfill its
objectives.
So, turning now to one of Mr Fogarty's key concerns, the shared use

30

path location: Ms Barrett and Mr Brown for the Council have suggested that the
proposed shared use path on the northern side should instead be located on
the south. Mr Fogarty also makes the same suggestion.
Council is no longer pursuing that issue, but as I pointed out, Mr Fogarty
is.

35

However, the decision to locate the shared use path on either the north
or south side is not being challenged from a traffic perspective by either
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Auckland Transport or Auckland Council. And again, I've noted that
Auckland Council are no longer pursuing that issue.
As explained in the evidence of Mr Moore, a possible southern alignment
for the shared use path (which moved State Highway 18 further to the north)
5

was assessed using a multi-criteria analysis. This option was not preferred, for
a number of reasons including that: While from a transportation perspective
both alignments scored similarly, the southern alignment scored poorly in terms
of requiring more of State highway 18 to be realigned north, increasing the
construction period, and the constructability difficulties, and duration in

10

managing construction over a busy 'live' road.
Drawbacks from a design perspective included that the shared use path
would have to be moved or relocated in the event of State Highway being
widened or a busway introduced into the State Highway corridor in the future.
An alignment to the south would be more expensive to construct and maintain,

15

due to the need to realign State Highway 18 and the additional retaining walls
and noise barriers. From an environmental perspective the southern alignment
would have greater impacts in terms of the effects on stream environments,
vegetation clearance, and adverse visual and landscape effects on reverse,
and locating the shared use path on the north locks it in place but leaves open

20

the option of an additional path to the south to be considered in the future.
Accordingly, it's submitted that the alternative option of locating the
shared use path to the south of State Highway 18 has been adequately
considered by the Transport Agency, and that the Transport Agency has very
sound reasons for preferring the proposed alignment to the north.

25

Turning now to the Centre for Urban and Transport Studies submission
by Mr Willmott.
JUDGE HARLAND: At that point would this be a convenient time to pause for lunch?
MS SHEARD: Certainly.
JUDGE HARLAND: We will resume again at the appropriate time, which is 1.30.

30

(Adjourned 12.31 pm - 1.33 pm)

35

~Ms Sheard continues (1.33 pm)
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MS SHEARD: So we're picking up at paragraph 6.15 of my submissions and we're
looking now at the submission relating to the south facing ramps. So at
paragraph 6.15:
Note that Mr Willmott's evidence suggests that the Project should
5

incorporate or provide for south facing ramps, connecting State Highway 1
northbound traffic with State Highway 18 westbound, and State Highway 18
eastbound traffic with State Highway 1 southbound, i.e. that's ramps in both
directions. And similar concerns are made by Mr Broadbent and Mr Fogarty.
The Transport Agency rejects these suggestions. The decision not to provide

10

south-facing ramps between State Highway 18 and State Highway 1 was made
at an early stage of the Project's development. Even if south-facing ramps can
be considered as an alternative rather than simply an add on, then the
Transport Agency has adequately considered this issue.
You could not impose conditions requiring the construction of

15

south-facing ramps without expanding the scope of the Project, and that would
add significantly to the Project cost and subsequently substantially change the
Project effects.
~Questions from the Board (1.34 pm)

20 JUDGE HARLAND: Are you saying there that there's a scope issue?

MS SHEARD: Exactly.
JUDGE HARLAND: So regardless of anything else, you're saying we don't have the
ability to do that?
MS SHEARD: Correct.
25

~Ms Sheard continues (1.34 pm)
The Project objectives are focused on vehicle movements between
Auckland and Northland. In particular, an objective of the Project is to help
facilitate inter-regional travel by completing the Western Ring Route to
30

motorway standard. Even if the project objectives, which we don't accept, the
provision of south-facing ramps is not required to meet this objective.
Traffic modelling indicates that providing such connections would increase
traffic volumes on State Highway 1 south of Constellation Drive, thereby
exacerbating the congestion levels currently experienced on the motorway,

35

which would require very significant levels of investment to mitigate.
Nonetheless, as explained in the evidence of Mr Moore, the Project has been
designed to as not to preclude the later addition of south facing ramps. The
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design was developed with all four ramps considered. That was development
of the design at a high level, not a detailed design. The south facing ramps
were then removed from the design ensuring future compatibility with the north
facing ramps. It's envisaged that the State Highway 18 eastbound to State
5

Highway 1 southbound future ramp would be located in the available space
between State Highway 1 and the Constellation Drive southbound on-ramp
(some realignment may be required).
Kiwi Self Storage limited. So, we're now going to look at the busway
design.

10

Kiwi has sought a range of alternative design options to reduce adverse
effects on, and/or allow better visibility of, its site located to the north of
Constellation Drive and east of State Highway 1. These suggested changes
include altering the alignment of State Highway 1, reducing the height of the
busway and the shared use path, or providing for the busway on a bridge

15

structure with a shared use path underneath, reducing the width of the busway
and shared use path, and relocating the shared use path and/or busway to the
western side of State Highway 1.
...(Reads paragraphs 6.19 - 6.21 exactly as submitted)...
In any event, we note that: There will still be views of the Kiwi site from

20

other parts of the State highway network. Mr Bray considers that the most
prominent view of the facility is actually for southbound traffic approaching site,
rather than immediately adjacent to it, and that this view will be enhanced by
the Project work.
Kiwi's resource consent application for the facility relied on screening of

25

the site within the motorway corridor in lieu of on-site planting. In other words,
at the time it was established, there was no expectation that site signage would
be visible from or focused towards the State highway.
~Questions from the Board (1.41 pm)

30 JUDGE HARLAND: So yes, I see that point that's been raised, it's not in the evidence

yet, it's in the JWS isn't it?
MS SHEARD: That's correct.
JUDGE HARLAND: So it hasn't got an evidential basis yet, but you are intending to
cross-examine about that point are you?
35 MS SHEARD: That's correct.
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JUDGE HARLAND: And so, is the point, just so that we can fully understand it, that in
fact there was supposed to be some kind of screening on the corridor that was
never done?
MS SHEARD: No I think the point was that they relied on existing screening in order
5

to say that the effects of that particular building, the visual effects of that would
be no more than minor. At the time I understand there was some additional
planting between the site and the motorway.
JUDGE HARLAND: I see. Oh well, we'll listen to that when the evidence happens.
Can I just ask, I seem to recall reading somewhere that some of the witnesses

10

were going to go away and reconsider the gradient issue, there's a difference
between 5.4 and 5, is that right? And that was parked in one of the JWSs as to
whether or not that could be re-looked at.
Anyway, you don't need to find it now, but that's just something I
wondered whether that's the gradient issue you are referring to when you are

15

talking about why it's not suitable?
MS SHEARD: Yes, the gradient issue has two aspects, it's the gradient of the shared
use path and the gradient of the busway.
JUDGE HARLAND: Which one are you talking about, the busway or?
MS SHEARD: Both.

20 JUDGE HARLAND: Because I thought that the evidence, or the JWS was a little

equivocal about that, because there were, as I understand it, some reference to
other busways that had a steeper gradient and so the question that was asked
was well why not this one? And people were going to come back about that, so
if we could just pick that up at a particular point?
25 MS SHEARD: Certainly.

JUDGE HARLAND: Thank you.
And the business about commercial reasons and economic reasons
effects, are you saying that they would never be relevant or is that -MS SHEARD: In this particular context or generally?
30 JUDGE HARLAND: Well you seem to be saying that, and then you seem to be

limiting it to -- well it's not -- there's no right to a view, so there's no right to be
seen. And, in any event, it's an economic effect. But economic effects can be
effects that get taken into account, can't they?
MS SHEARD: I think in terms of this site economic effect is quite narrow in terms of
35

being very much linked to the signage.
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JUDGE HARLAND: So you're linking that, you're not talking about it in the round as
wanting a general announcement about that?
MS SHEARD: Yep.
JUDGE HARLAND: Good.
5 MS SHEARD: No, very much linked to the signage.

JUDGE HARLAND: So it's really focused on the visibility?
MS SHEARD: Correct.
JUDGE HARLAND: Visibility link to patronage?
MS SHEARD: Correct.
10 JUDGE HARLAND: Thank you.

~Ms Sheard continues (1.44 pm)
MS SHEARD: So picking up at paragraph 6.22: In terms of the substance of what's
being sought, as recorded in evidence and the relevant Joint Witness
15

Statements: Mr Hall, the traffic witness for Kiwi, argues that the minimum
clearance required over Constellation Drive is 4.9 metres, in accordance with
the Transport Agency Bridge Manual. By comparison, the busway and shared
used path design for the Project provides a 6.1 metre clearance. Mr Hall
suggests that this can and should be reduced to 5.6 metres;

20

However, as Mr Moore explains, it is not best engineering practice to
provide only the absolute minimum head room, ie 4.9 metres, unless this is
'absolutely necessary'. He considers in this case it is not necessary. While
Mr Moore agrees that a reduction to 5.6 metres would be theoretically possible,
this would require a safety departure.

25

Mr Moore considers that the lodged design already achieves appropriate
standards. Nonetheless, Mr Moore agreed with Mr Hall in conferencing that 5.6
metres is an appropriate clearance at this location.
As discussed, it is submitted that it is not appropriate to propose a
departure from safety standards simply to preserve views across to a

30

commercial use.
Mr Hall also suggests a steeper gradient on the shared used path and
busway in order to increase visibility of the Kiwi facility i.e. that this be
increased to 5% to 5.34 percent. This would also require a safety departure in
relation to AUSTROADS and would adversely affect cyclists, pedestrians and

35

buses. Mr Moore considers that any increase about 5% would not provide the
Transport Agency or Auckland Transport with any significant transportation
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benefits, and so it unlikely to be approved. While it is acknowledged that there
are examples of bus ways with a gradient of more than 5%, the AUSTROADS
guide states that the gradients steeper than 5% should not be provided for
unless it is unavoidable. Mr Moore considers that because a steeper gradient
5

is avoidable in the present case, there would need to be a very good reason for
departing from the guide as this will affect a number of stakeholders.
JUDGE HARLAND: Yes, well is that going to be developed? I noticed that that was in
the evidence as well, but it didn't say who the stakeholders were?
MS SHEARD: Certainly, yep.

10

The safety departure process involves consideration of a range of issues
including the magnitude of the reduction and the value to the Transport Agency
if the departure was approved. The safety requirements could not be waived in
response to submitter concerns, even if the witnesses considered this
appropriate, as this is subject to internal review within the Transport Agency,

15

and would need to be accepted by the relevant stakeholders, which includes
Auckland Transport. In any event, the Transport Agency does not support
progressing the design through the safety audit process.
The witnesses for Kiwi have also raised concerns in relation to the
effects of land acquisitions associated with the Project...(Reads 6.23 - 6.25

20

exactly as submitted)...
Finally, Kiwi's concerns about site security have been recognised and
proposed condition CEMP.7k, has been added to the CEMP as set out at
paragraph 6.26.
So, turning now to the bridge from William Pickering Drive to

25

Bluebird Crescent issue.
Mr Greenaway and Ms Barrett considered that whilst there was no loss
in connectivity as a result of the NCI Project, there were 'good opportunities' to
improve connectivity for pedestrians and cyclists across State Highway 18 to
the west of Paul Matthews Road. the options considered were either an

30

improved underpass on the southern side of State Highway 18 with an
improved underpass at Alexandra Stream, or, if there is no shared used path on
the southern side, an overpass from Bluebird Reserve to William Pickering
Drive. This overbridge is provided for in condition UDL.6B (l) attached to the
Joint Witness Statement for the Recreation and Reserves witnesses.

35

However, the planning witnesses record that they were not persuaded
that there is a sufficient enough effect that requires to be mitigated, or that
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there's sufficient demand to justify a State Highway 18 overbridge. In terms of
whether additional connections were necessary to achieve the Project
objectives, the planners recorded that they were satisfied with the response in
the landscape, urban design joint witness statement. In that witness statement
5

both witnesses agreed that increased connections across State Highway 18 is
a desirable outcome, but Mr Brown acknowledged that additional connections
would be difficult to achieve in a practical sense. Mr Bray's view is that
connections do not have to be achieved by the NCI Project alone, and
reiterates that no aspects of the current proposal precludes future connections

10

across State Highway 18.
~Questions from the Board (1.51 pm)
JUDGE HARLAND: So just to be clear again, the planning witnesses, that included
the Council's planners as well did it not?

15 MS SHEARD: Yes.

MR MARK-BROWN: At 6.27 you are saying that that condition is part of the
Recreation and Reserves Joint Witness Statement; that's in conflict with the
evidence of the others that says it's not needed?
MS SHEARD: Correct, it was dropped.
20 MR MARK-BROWN: It was subsequently dropped?

MS SHEARD: Yeah, so the recreation and reserves witnesses met first,
recommended to planners that then said no.
MR MARK-BROWN: That superseded. Thank you.
MR STEWART: Just to follow that up then, when I read the joint witness statements
25

but I'm not clear now. The planners had a different view than the landscaping
visual people. So, in the planners conferencing were the landscape people
involved, or did the planners just come to that conclusion despite the fact that
the others had -- the landscape people had come up with that first suggestion?
MS SHEARD: It was separate conferencing. So, I assume they weren't consulted.

30

They came to their own conclusion.
MR STEWART: So we have a difference of view between the landscape people and
the planners.
MS SHEARD: I think the difference of view is between the planners and the
recreation and reserves witnesses. The landscape and the planners are

35

aligned.
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JUDGE HARLAND: Could I just note that even amongst the reserve witnesses I've
got the Joint Witness Statement open in front of me and condition 6B(l) is
actually highlighted as one being proposed by Ms Barrett and not agreed by
Mr Greenaway, so, that's probably an important piece of information, sorry
5

about that.
~Ms Sheard continues (1.52 pm)
MS SHEARD: We're looking now at the new shared used path connections. I'm at
paragraph 6.29:

10

The landscape witness conferencing considered whether additional
shared used path connections might be appropriate...(Reads 6.29 - 6.30 exactly
as submitted)...to ensure connections near the landfill and Centorian Reserve
are not precluded.
The Transport Agency's position in relation to the additional connections

15

is that they're not required as a result of the Project; therefore, it does not agree
to conditions which would require these additional connections. Despite this,
many of the suggested connections may be able to be provided at the same
time as the Project is constructed and the Transport Agency is working with
Auckland Transport to construct the additional connections sought. In

20

particular, the two organisations have agreed to amend the UDLF so that the
shared used path connections are shown at Carbello Place and through
Jumento Place subject to the reopening of that actually being feasible during
the detailed design phase.
~Questions from the Board (1.54 pm)

25

JUDGE HARLAND: Just help me with this, is that Jumento Place a different one from
the closed pedestrian connection between State Highway 18 and
Barbados Drive? Or is that the same one?
MS SHEARD: It's the same one. It's currently. If you drove past it on your site visit,
30

it's currently boarded up with a quite a high boarded fence, it's quite narrow;
quite easy to miss.
JUDGE HARLAND: So the Paul Matthews and Rook Reserve that you've referred to
in 6.29, that is still a point of disagreement or is that part of this discussion?
MS SHEARD: Yes that is a point of disagreement.

35 MR BANGMA: Would it be appropriate for me to clarify?

JUDGE HARLAND: Yes.
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MR BANGMA: The connection between Paul Matthews Drive and Rook Reserve was
something that was suggest in Mr Brown's evidence. That's an additional piece
of connection shared used path which he suggests to be provided on the
southern -- the Unsworth Heights side of State Highway 18 but the Council is
5

not pursuing any relief in relation to that on the basis it would be out of scope as
it would require additional property purchases.
MS SHEARD: Correct. And I think that's where, Your Honour, if we do a table for you
summarising all these paths we might get it straight in everybody's head.
JUDGE HARLAND: That would be good because it looks like there's three here now,

10

this one we've just heard about, then there's Jumento Place which is the same
as State Highway 1 and Barbados and then there's Carbello, is that correct?
MS SHEARD: Correct, there is also the stub at the landfill and the stub at Centorian
which the landscape experts recommend going to the UDLF.
JUDGE HARLAND: Yes, but there wasn't disagreement about that, am I correct, that

15

at least it would be provided for a future option?
MS SHEARD: Correct, yes.
JUDGE HARLAND: So it looks like from this, even though you're going to provide us
with a helpful table that there might be a definite -- well it might be that none of
these are really in dispute anymore, particularly because the Council is actually

20

saying well, there is a scope issue with what Mr Brown had been looking at; you
are prepared to look at Jumento, but that's subject to detailed design obviously;
you're agreeable to Carbello, and the other two you're agreeable to keeping
your options open?
MS SHEARD: Correct.

25 JUDGE HARLAND: Thank you.

~Ms Sheard continues (1.58 pm)
MS SHEARD: Turning now to upgrading only the westbound section of State Highway
18 to dual lanes, and that's between Paul Matthews drive and just past
30

Unsworth Drive.
There is a suggestion by Mr Fogarty that upgrading the 500 metre
westbound single lane section of State Highway 18 to dual lanes between Paul
Matthews drive to just past the Unsworth Drive was a better alternative.
This suggestion, which would also extend the existing left turn into Paul

35

Matthews Road has been considered by Mr Moore, but is not supported
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because it would include an at-grade junction at State Highway 18 which is not
legally permitted on a motorway route.
So, the design of the Constellation and Greville Road interchanges.
CUTS also suggests changes to the design of the Constellation Drive and
5

Greville Road interchanges.
Mr Willmott's evidence suggests a reorganisation of the State High
18/State Highway 1 ramps...(Reads 6.35 - 6.36 exactly as submitted)... this
option was discounted due to the large number of geometric departures
required, and the increase in land and property impacts resulting from the

10

necessary service roads. However, the Project does not preclude these
additional ramps being provided in the future.
So, turning now to the future proofing issues raised by Auckland
Transport.
Auckland Transport did suggest that additional work or changes to the

15

design was required in order to accommodate upgrades to existing
infrastructure or other projects that may be implemented in the future. Counsel
understands that Auckland Transport is no longer pursuing this relief, but for
completeness we've covered it in this section of the submissions.
Requiring authorities are constrained in terms of the extent to which they can

20

responsibly future proof their projects. The High Court in Basin Bridge
considered the relevance of 'contingent benefits, being those benefits reliant on
another consenting process or event in order to materialise; and 'enabling
effects' being the fact that the Project under consideration would
enable/facilitate or provide for other future projects to be implemented as

25

distinct from the benefits that would flow from the actual implementation of such
future projects.
The High Court held that contingent benefits cannot be considered; in
order for the positive effects of a future development to be taken into account
the approvals for that development need to be sought at the same time or in

30

advance of the Project being considered; and a Project's enabling element 'can'
constitute and effect to be taken into account under section 171(1) and/or
section 5. However, whether it would be appropriate to treat it in this way, or
instead to consider it in terms of subsections 171(1)(a) and (d), would 'turn on
the particular circumstances'. Further, while enabling benefits did not need to

35

be 'unique to a project, guaranteed to go ahead and able to be quantified' in
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order to be given weight, the weight a decision maker allocates to enabling
benefits may be correspondingly less when those features are not present.
In light of this, 'future proofing' features are difficult to justify even when they
require -- particularly where they require additional land to be taken for the
5

Project or would cause additional adverse effects. This is because the work
would have no immediate tangible benefit - the ability to consider 'enabling
effects' is limited where the benefit in question could only be realised if a future
project is actioned and meets with RMA approval. As such there would be no
immediate positive effect on the existing environment from a 'future proofing'

10

feature, given that future projects to which the feature proofing work would
relate: May not ultimately proceed; or if they are progressed, may not be
approved under the RMA. Is self-evidently not 'reasonably necessary' for
achieving the objectives of the requiring authority for which the designation was
sought; future proofing work is not needed as a part of the project, but instead

15

may assist in the future if other projects are progressed and meet with approval.
The Transport Agency agrees that, where possible, infrastructure
improvements should be designed in an integrated and forward-looking way.
Accordingly, as Mr Moore explains, the Project has been designed: "To
accommodate future likely roading upgrades, but only where that

20

accommodating has not resulted in a greater level of adverse effects or the
need to acquire additional land. Future proofing is important, but if the adverse
effects of that future proofing are immediate, and the future projects and their
benefits are uncertain, then a balance must be struck."
The specific 'future proofing' issues that have been raised, and the

25

Transport Agency's responses to these are detailed below.
So, turning first to the four-laning McClymonts bridge.
Mr Peake suggested for Auckland Transport suggested that it would be prudent
to future proof for the widening of the bridge from two lanes to four lanes and
that this should be -- should this be demanded by the operation of the network

30

at later date.
Mr Clark considers that the McClymonts road bridge does not need to be
widened to mitigate the adverse effects of the Project. New bridge has been
designed so that it will be possible to provide additional traffic lanes in the
future. The Transport Agency understands that Auckland Transport accepts

35

this response.
Turning now to upgrades to local roads.
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Mr Lovell for Auckland Transport suggested that a number of upgrades
to local roads should also be included as part of the Project and that the
designation should be extended over affected local roads. Suggested drafting
is included in his condition -- he called it X.2, that he sets out in his evidence.
5

As noted above, where possible, and without increasing the effects of
the project, the Transport Agency has sought to provide in practical terms for
the kind of future projects referred to. However, a condition of consent
requiring these outcomes is not appropriate, and it is understood that Auckland
Transport no longer seeks this condition.

10

Light rail.
Mr Newcome, for Auckland Transport sought that the Project should be
designed to enable a shift from busway operation to a future model such as
light rail. Similarly, the outcomes specified in the conditions proposed by Mr
Lovell include that "'the Northern Busway extension and its structures are

15

designed to support future Mass Rapid Transport options, i.e. advanced bus or
light rail transit."
As explained in Mr Moore's evidence, the Project has been designed to
accommodate a Mass Rapid Transit System, as the horizontal and vertical
alignment of the busway will allow conversion to light rail trains in the future.

20

~Questions from the Board (2.06 pm)
JUDGE HARLAND: Can I just ask you there, is the gradient issue next to Kiwi a factor
that gets fed into this design issue or not? If it's not maybe we can have some
evidence about that?
25 MS SHEARD: I haven't heard it raised as an issue, but I haven't specifically asked the

question, so I shall ask that of Mr Moore and ask him to respond.
~Ms Sheard continues (2.07 pm)
However, conditions specifically requiring this, i.e. that's the ability to
30

accommodate Mass Rapid Transit System, are not considered appropriate.
The Transport Agency and Auckland Transport have agreed to continue
working on this issue when undertaking detailed design and no conditions are
required.
Turning now to the possible future Rosedale Busway Station.

35

Auckland Transport and Auckland Transport are presently in the process
of investigating and designing a new busway station between Constellation
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Albany. The preferred location is not yet confirmed. Mr Newcome considers
that "the design of the busway must be future proofed for this station.
To that end Mr Newcome sought a condition requiring the detailed
design of the Project to "not to prevent or foreclose the integration of a possible
5

future Rosedale Road Bus Station and associated park and ride, as identified
by AT."
Clearly as a practical matter, the Transport Agency will be mindful of this
consideration at the detailed design stage, given its role in relation to the
proposed station.

10

I just clarify there that it's AT and the Transport Agency progressing that
Project jointly together.
~Questions from the Board (2.08 pm)
JUDGE HARLAND: So would that be a -- it would be a joint Project or it's possibly a

15

joint Project?
MS SHEARD: At the currently time it's a joint Project.
JUDGE HARLAND: Right. Thank you.
~Ms Sheard continues (2.08 pm)

20 MS SHEARD: The possible future bus station is at a comparatively early stage,

however Mr Moore is confident that the NCI Project has been designed such
that a future bus station can be designed to connect into it.
And I guess the aim there being that you wouldn't have to demolish half
of the motorway to connect into a future busway at the potential locations
25

they're currently looking at.
As noted in Mr Glucina's evidence, several site options are still being
assessed, and this process is unlikely to be completed before the end of the
hearing. Accordingly, a condition requiring integration of the Project with a bus
station at Rosedale is considered neither appropriate nor necessary. The

30

Transport Agency understands such a condition is no longer sought by
Auckland Transport.
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~Questions from the Board (2.09 pm)
JUDGE HARLAND: Just before you go on, you cited some authority from the High
Court in Basin Bridge that discussed contingent benefits?
5 MS SHEARD: Correct.

JUDGE HARLAND: Do you accept that that might also relate to the hockey?
MS SHEARD: Probably need to give that some further thought.
JUDGE HARLAND: I'd quite like that developed, because on the face of your
submission it looks as if it would equally apply to the hockey situation.
10 MS SHEARD: I will certainly give it some further thought.

JUDGE HARLAND: In which case, there are many ways around the mountain and
one of the things that I had been thinking about, if everyone is ad idem about
something of course one wants to make it happen if it possibly can, and
certainly there's the possibility of Augier conditions, which I don't know that
15

we've put out there absolutely yet, but that might be something to flag for
people to think about as well?
MS SHEARD: Certainly that's helpful, thank you.
JUDGE HARLAND: Thank you.

20

~Ms Sheard continues (2.10 pm)
MS SHEARD: I am now at paragraph 7, proposed conditions.
The Joint Witness Statement for the planning witnesses recorded that
there are no fundamental matters ...(Reads 7.1 exactly as submitted)...some
differences that remain with the experts for submitter parties.

25

So, we haven't attached another version to these legal submissions you
will probably be pleased to hear, because the expert planners, as we've already
discussed, are continuing today. But we anticipate that there will be a further
version of those conditions available following that conferencing.
This new version that the planners are now producing we are

30

anticipating will allocate conditions to the respective NORs and resource
consents as appropriate, and indicate where the Transport Agency suggests
changes to the conditions agreed between the experts. Changes are likely to
be proposed to a number of conditions. I've listed them there. I have already
indicated there will probably be some changes to the hockey condition.

35

Referencing plans in DC.1 and RC.1 to account for those revised plans. There
is also going to be some minor changes to the Watercare conditions to improve

Page 72

the drafting. There's been a dispute resolutions clause suggested I think by the
planners, but not actually pulled into the conditions so they are looking at that.
~Questions from the Board (2.12 pm)
5 JUDGE HARLAND: There might be some legal issues associated with that mightn't

there?
Can I suggest that do not be in a rush to present conditions to us that
you haven't had an opportunity as legal counsel, and I include Mr Berry in that,
to sit down and discuss. Because then all that will happen is you will have to go
10

away and do it again. So, if that means we're confident we're going to get
through the timetable and it just needs a day somewhere and it might even be
soonish, let's do that, so that we can practically deal with everything in one hit
rather than a couple of dribs and drabs.
MS SHEARD: That is an incredibly sensible approach definitely.

15

~Ms Sheard continues (2.13 pm)
And as I have noted at the bottom of 7.3 there might be some other
tweaks just to improve the draft and certainty.
So, one of the key areas that remains outstanding between the planning
20

experts is whether to attach the conditions to the NORs or resource consents.
We have briefly discussed that this morning.
I note that for the Transport Agency, Mr Burn considers that the
imposition of conditions on the NORs, except as agreed, is inconsistent with the
principles implicit in section 176(2) and 176A of the RMA.

25

It is submitted that these sections ... (Reads 7.5 exactly as submitted)...
This enables effects to be regulated without the need for such conditions to be
attached to the designations themselves.
~Questions from the Board (2.15 pm)

30 JUDGE HARLAND: So has this approach been followed by others, or is this a novel

new approach? I mean, leaving aside the six of one half a dozen of other
argument, the substantive issue, is this a new approach that's been
promulgated or is this something that's -MS SHEARD: I think there is no specific examples of this approach apart from
35

perhaps southern corridor where the Transport Agency did adopt this approach.
But I would note too, that in relation to other designations it's sort of been a bit
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of a mix. There's not sort of one single 'this is the way, you know, it's always
been done.' But certainly southern corridor provides a precedent.
JUDGE HARLAND: So southern corridor, is the Takanini interchange part of that, is
that -- is that the one we're talking about?
5 MS SHEARD: Yes.

JUDGE HARLAND: That's the southern Project; so most of that was resolved by
consent correct and most of it was determined at Council level?
MS SHEARD: Correct.
JUDGE HARLAND: So there was one appeal, as I recall, and that was settled at the
10

last minute.
MS SHEARD: Correct.
JUDGE HARLAND: So we didn't really get to test that theory legally did we?
MS SHEARD: Correct. I think from a practical perspective though, that's a Project
which is currently under construction which the Council is dealing with on the

15

ground, so it may be interested to hear from the Council officers.
JUDGE HARLAND: Certainly the aim is not to provide road blocks, it's to do what is
legally permissible. And if it does get to the point where everybody has had a
look and says well it probably doesn't matter either way, it's legally sustainable
on either level, then you might say pragmatically and practical is a better way to

20

go.
MS SHEARD: Mmm, certainly.
MR STEWART: On that subject, the consolidated, if I can call it that way, list of
conditions that you are going to present to us at some point, this presumably
will contain the two points of view represented by Mr Burn and the Council

25

witnesses I think it is?
MS SHEARD: I don't think we have a clear view at the current time as to which
conditions the Council would like to see on which consents; so hopefully that's
something the planners are addressing today I think that would be really useful.
JUDGE HARLAND: Yes, well that might -- well, the devil is always in the detail, isn't it,

30

and it might once people get down and think about it not prove to be such a
difficulty. Yeah. Let's hope.
MS SHEARD: You never know.
JUDGE HARLAND: You never know.
And so the other thing I was going to ask is in relation to that, the outline

35

plan of works changes to the legislation might have made a difference,
perhaps, because one of your submissions here is that, I see reading between
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the lines, it's enabled in any event by that particular process, it would be
covering some of the things, so we don't need to worry about it, isn't that part of
the argument?
MS SHEARD: Correct, yes. Yep.
5 JUDGE HARLAND: All right. Well think about that and develop the ideas further and

bring them back to us once you've had a chance to do that.
MS SHEARD: Certainly.
~Ms Sheard continues (2.18 pm)
10

Turning now to the landfill conditions.
You've asked Council to address the lawfulness of the conditions around
monitoring within the landfill on the basis that does it require the Applicant to
take over any responsibilities of the Council?
It's understood that this request relates to the position reached at expert

15

conferencing on landfill issues, which recommended conditions in relation to the
landfill management strategy to be developed in consultation with
Auckland Council as consent holder in relation to resource consents for the
landfill, and monitoring to be undertaken consistent with the requirements of
Council's resource consents.

20

Following this, the landfill witnesses met on Thursday 6 July with the
planning experts. ...(Reads 7.8 - 7.9 exactly as submitted)...
However, as a practical matter, just wanted to point out that that there is
nothing improper about the Transport Agency undertaking monitoring under the
NCI resource consents, and the results of that monitoring being used by

25

Auckland Council to satisfy requirements of its own consents.
Auckland Council, rather than the Transport Agency, would remain legally
responsible for satisfying the Auckland Council consent conditions. In that way,
it would be just like Auckland Council commissioning Tonkin and Taylor.
~Questions from the Board (2.20 pm)

30

JUDGE HARLAND: As an agency. So, I suppose the issue was raised because it
wasn't particularly clear with the way they were drafting it? So that's helpful to
know that, and in any event the risk is Auckland Councils, is it not?
MS SHEARD: Correct.
35
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~ Ms Sheard continues (2.21 pm)
So, turning to the side agreements you've also requested that we
consider the desirable of side agreements to deal with mitigation. And that was
proposed as an option particularly in relation to the Joint Witness Statement for
5

transport in the construction session.
The Transport Agency has been discussing aspects of the Project with
Auckland Transport ... (Reads 7.12 exactly as submitted)... but which both
organisation recognise could efficiently be provided at the same time as the
Project.

10

I mention in paragraph 7.13 that an agreement is also being progressed
with Waste Management. It relates to the particular effects on
Waste Management, that in many respects would otherwise have been
considered at the land acquisition stage. But also consider some mitigation of
the RMA.

15

Where amendments with Waste Management have related to

mitigation of effects, using management plans these are reflected in the
proposed conditions and I've listed the relevant ones there. As we pointed out
earlier, we're in the process of trying to conclude that agreement with
Waste Management.
~Questions from the Board (2.22 pm)

20

JUDGE HARLAND: Well again, not wanting to be difficult but there are some legal
difficulties with these things that you will be we will be aware of. So, what you
are saying in relation to Auckland Transport is that in any event the side
agreement would be irrelevant to matters of mitigation which is when we would
25

need to be concerned about it.
MS SHEARD: Correct, we've been through the agreement with Auckland Council and
agreed which matters are necessary for mitigation and which matters are more
relationship matters. We're agreeable to working together to enable certain
outcomes, but they're not mitigation.

30 JUDGE HARLAND: Yes, but with Waste Management it seems that it might be that

some of the conditions relate to, potentially, that the agreement covers might
relate to matters of mitigation that we might need to be satisfied about?
MS SHEARD: Yes.
JUDGE HARLAND: All right. And you're still having discussions about that?
35 MS SHEARD: Yes.

JUDGE HARLAND: All right. And we've already covered the landfill, I think.
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MR MARK-BROWN: Can I clarify that with the 7.13, are you saying that if you have a
side agreement that deals with adverse effects that will be -- those effects will
be addressed in the management plans, is that what you're saying?
MS SHEARD: No -5 MR MARK-BROWN: It will be addressed as well in the management plans?

MS SHEARD: -- where the matters in the Waste Management agreement relate to
mitigation they will be carried through to the conditions in some shape or form.
It may not be as part of a management plan, it may just be a stand-alone
condition.
10 MR MARK-BROWN: Sorry, in the proposed conditions somehow?

JUDGE HARLAND: It might be better to be a condition rather than a management
plan mitigation, if I could just suggest that?
~Ms Sheard continues (2.24 pm)
15 MS SHEARD: So I have just concluded at paragraph 7.14 that it's appropriate for

such matters to be addressed in agreements where the effects at issue are
specific to the submitter.
In this instance, a side agreement is akin to an affected party approval
and provides the flexibility for solutions to be altered in the future by agreement
20

between the parties and without the need to change conditions. Where there
are related to relationships between organisations or where the submitter is
also a landowner, whose agreement is needed in order for the Project to
proceed, such as in local roads or the Closed Rosedale Landfill. the Board can
in these instances be confident these issues will be resolved to the satisfaction

25

of the landowner.
Side agreements are commonly used to resolve environmental disputes
and are recognised by the Environment Court's Practice Note for this purpose.
~Questions from the Board (2.25 pm)

30 JUDGE HARLAND: We won't go into that completely now, but I do think there are

some legal issues associated with private agreements where there is, if you
like, a "well don't worry about this we've got an agreement about it, you don't
need to be concerned", short on people withdrawing, which you can do in the
court process and can't necessarily here, or maybe you can here, maybe you
35

can withdraw your submission, maybe that's another way around if parties
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decide they don't want a determination on a particular issue, they want to stick
with a side agreement.
But thank you, that's helpful for setting out what the approach is in that.
MS SHEARD: I will now pass back to Ms McIndoe.
5 MS MCINDOE: I should note just in relation to the side agreement matter, although

there is still some thinking to be done, but I started to worry while I was sitting
there, that if the Board was to indicate that parties shouldn't progress things
through side agreements, then that would, I guess, remove the motivation for
the Applicant to discuss matters with the submitters, and I'm -- I guess I'm
10

reluctant to see such a thing as a benefit. I do think it is beneficial for the
Applicant to discuss matters with submitters, it's just a matter of, I think, of us
providing you the comfort that we've captured all of the mitigation in a form
that's physical to you.
JUDGE HARLAND: Where we need to have it visible to us. And of course, there are

15

layers always, as you know, within these things. There are some things we
need to worry about, there is a lot we don't, but where we do need to worry
about, where it sets precedents and where it's a public interest issue we do
need to be concerned.
MS MCINDOE: Turning then to Part 2, which is a considerably more muddy than it

20

was a few years ago.
~Ms McIndoe continues opening (2.27 pm)
So, the Board's determination under section 104 and 171 are both
expressed as being subject to Part 2. And traditionally this was understood to

25

require the decision maker to undertake an 'overall broad judgment'.
But of course, following the Supreme Court's decision in King Salmon
the case law is somewhat more uncertain with respect to the validity of this
approach.
So, dealing first with the Notice of Requirement.

30

In respect of designations, the High Court in the Basin Bridge
distinguished King Salmon on the basis that section 171 of the RMA requires a
different approach to that taken in the plan change context and I've just noted a
quote there, the Court particularly gave weight to the fact that section 171 was
expressed as being subject to Part 2.

35

And that approach by the High Court, being to preserve the traditional
subject Part 2 approach, has been subsequently adopted by the Environment
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Court this year in the Queenstown Airport corporation decision, which I have
quoted there.
So accordingly, at present the 'overall judgment' approach remains valid,
and we say is required, in line with authorities, in relation to consideration of the
5

Notice of Requirement components of the Project.
A different approach though is required in relation to the resource
consents.
So, post-King Salmon the case law in relation to resource consents has
taken a rather different course.

10

The High Court in R J Davidson recently upheld the Environment Court
and found that the reasoning in King Salmon does apply in section 104(1)
because the relevant provisions of the planning documents, which include the
New Zealand Coastal Policy Statement, have already given substance to the
principles of Part 2.

15

So, while the High Court noted the approach, this is the High Court in the
R J Davidson decision, noted the approach that had been taken in the Basin
Bridge, it did not explain why it chose to take a different approach in the context
in 141, as compared to 171.
The R J Davidson decision has been appealed to the Court of Appeal,

20

but for the time being we have got the High Court's decision on that matter
which remains the leading authority with respect to the role of Part 2 and
resource consent decision making?
So, what do we do with this?

25

~Questions from the Board (2.29 pm)
JUDGE HARLAND: Does it matter in the context of this case is my question to you?
MS MCINDOE: And we say it doesn't. We haven't separated out designations from
the resource consents and applied a different Part 2 -- subject to Part 2 test if
you like to the two categories.

30

The planning witnesses have considered Part 2 in relation to the
applications as a whole and see that Part 2 supports the granting of the
consents and confirming of the notices of requirement.
They have also looked at the objectives and policies, and so if you are to
take Part 2 as being expressed through those objectives and policies, then

35

again, the planners find that the Project is consistent with those objectives and
policies. So, regardless, this is what I'm getting to, regardless of which
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approach you take, then we see no reason why Part 2 would prevent the
confirmation of the applications.
JUDGE HARLAND: Well here's how I look at everything to do with the law,
Ms McIndoe, if I don't need to decide it, I'm not going there. And there's very
5

good policy reasons for that, actually. If we don't need to go there and nobody
here is saying well, there is a conflict at some level, we won't.
MS MCINDOE: No, no evidence is suggesting that there is a Part 2 issue with this
Project.
JUDGE HARLAND: Right. Good.

10

~Ms McIndoe continues (2.31 pm)
MS MCINDOE: So then I simply jump to section 9 and note that in appendix C to the
submissions I list the witnesses for the Transport Agency has lodged evidence
by 25 witnesses in support of its application. These witnesses comprise
15

Transport Agency staff, project designers and independent experts.
It might be opportune at this point to respond to a question, which you
had earlier this morning in relation to the future alliance for construction of the
Project; I have been told that the only agency witness who will become part of
that alliance, when it is confirmed, is Ms Amy Brock. She is the witness on

20

stakeholder matters. She is not giving expert evidence and she does not
include a Code of Conduct statement in her evidence because she is a
Transport Agency employee. The intention is that she will be seconded to the
alliance, and therefore, her pay and everything else remains the same. But in
any event, she is not giving expert evidence and therefore I don't think there is

25

a Code of Conduct issue.
JUDGE HARLAND: Thank you and we've indicated we don't have any questions of
her today. So that I think there was only the Board questions for her, and there
are none.
MS MCINDOE: Thank you I was going to come back to that at the end of the day,

30

perhaps just an indication of those witnesses that are on the list for tomorrow
which have them actually need to turn up. I think the other witness who is on
the list was Mr Campbell McGregor dealing with utilities. No-one is seeking to
cross-examine Mr McGregor?
JUDGE HARLAND: He was actually on Thursday, but has he come forward has he?

35 MS MCINDOE: In the hearing schedule I was sent last night he was listed for

tomorrow.
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JUDGE HARLAND: That's interesting, the one I've got says he's listed for Thursday.
Miriam, what's the story
MS ROBERTSON: Yes, unfortunately Mr McGregor has moved forward.
JUDGE HARLAND: What we'll do is at the afternoon break we'll have a quick talk
5

about that and hopefully he will be able to be released.
MS MCINDOE: That would be useful.
JUDGE HARLAND: Would it be too inconvenient for him if we can't make that call at
afternoon teatime, for it to be known first thing tomorrow morning?
MS MCINDOE: I'm sure that would be fine.

10

So simply, just to conclude, it's submitted that the evidence will show the
Project will have substantial benefits and any adverse effects will largely be
temporary and associated with construction. And in all instances, will be
mitigated to an appropriate level. The Project is well supported by the
community and for these reasons the Transport Agency asks the Board to grant

15

the applications, subject to the conditions -- subject to the modifications which I
have explained in paragraphs 3.15 and 3.16 of these submissions thank you.
JUDGE HARLAND: Thank you very much. I will just check and see whether there are
any other questions? No. Thank you very much Ms McIndoe and Ms Sheard.

20

~Opening submissions from Applicant concluded (2.35 pm)
JUDGE HARLAND: So that takes us now I think to you Mr Bangma, is that correct?
MR BANGMA: I believe that is correct Your Honour.
JUDGE HARLAND: So you're not Mr Lanning, obviously?

25 MR BANGMA: No, I'm not. Mr Lanning is representing the Council in the East West

Link Board of Inquiry and he may be some time.
JUDGE HARLAND: All right. So, he is obviously not going to be here, you're going to
be here helping us, is that right?
MR BANGMA: That's right, Your Honour.
30 JUDGE HARLAND: Are you wanting to have a brief break before your presentation or

are you ready to go?
MR BANGMA: I am in the Board's hands.
JUDGE HARLAND: All right. Well let's go.
Can I just check this is to be the opening statement for
35

Auckland Council, and Auckland Transport opening is to be tomorrow?

Page 81

MR BANGMA: I have a separate opening statement for Auckland Transport,
Your Honour. I wasn't sure in terms of the timing. If you are saying in the
schedule it's tomorrow then it will be tomorrow.
JUDGE HARLAND: Let's go on with the Auckland Council submissions and see
5

where we get to.
MR BANGMA: The Auckland Transport opening is ready to go today, if that's the
question?
JUDGE HARLAND: Yes, it was. And so we could continue with that today, you
weren't expecting anyone from your client to turn up that isn't here this

10

afternoon?
MR BANGMA: I have final instructions on the opening, Your Honour, and can
proceed.
JUDGE HARLAND: All right well let's hear from the Council first thank you.

15

~Opening from Mr Bangma on behalf of Auckland Council (2.37 pm)
MR BANGMA: So starting at paragraph 1.1, overview, Auckland Council supports the
Northern Corridor Improvements Project.
The Council considers that the proposal will result in signet transport
benefits, and will achieve the Project objectives set by the New Zealand

20

Transport Agency.
The proposal is consistent with key planning and strategic documents
including the Auckland plan and the Auckland Unitary Plan.
And the benefits arising from the proposed extension of the northern
busway from Constellation Station to Albany Station in terms of increased

25

patronage and efficiency are comprehensively addressed in evidence on behalf
of Auckland Transport. the Council agrees that these benefits are significant as
assessed by Auckland Transport.
While the Council is supportive of the proposal and acknowledges its
benefits, it has sought amendments to the proposal to address variation

30

matters. In the counsel's submission, these amendments are necessary to
ensure that adverse effects of the proposal on the environment are
appropriately avoided, remedied or mitigated; and address adverse effects on
various Council assets, including stormwater, landfill and open space and
reserves. And obviously as Your Honour will be aware, I'm referring here to

35

matters which were raised in the Council's original written submission and
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through conferencing and amendments, these concerns have been addressed
as I'll get to over the next page in fact.
So as a result of discussions and conferencing between expert
witnesses, the following issues raised in the Council's submission have been
5

resolved: Effects on reserves and public open space; landscape and urban
design matters; noise and vibration effects; stormwater effects and effects on
closed landfills.
In relation to the proposed shared use path, the Council supports the
provision of the shared used path by NZTA. However, there are three issues

10

arising from the evidence.
Mr Barrett for the Council proposes various additional connections be
provided to the shared used path to improve its connectivity to local roads and
reserves.
Then in relation to the portion of the shared used path proposed to be

15

located on the northern side of State Highway 18, so between Paul Matthews
Drive and the interchange with Albany Highway, Mr Brown and Ms Barrett
consider there would be greater benefit if this was relocated to the southern
side of State Highway 18, adjoining the residential areas of Unsworth Heights;
and lastly, the Council considers there is a need to upgrade the existing

20

underpass running under State Highway 18 between Rook Reserve and
Alexandra Stream as part of this proposal.
As a result of discussions and expert conferencing with NZTA and
Auckland Transport NZTA has agreed to various amendments to the shared
used path to provide additional connections and to extend it in places to

25

connect with existing facilities.
The Council strongly supports these amendments to the shared use
path, and considers it will enhance the shared use paths benefits, and I provide
a bit more detail later on in the opening, Your Honour, about those extensions
and additions.

30

In relation to the portion of the shared used path on State Highway 18
between ...(Reads 1.8 exactly as submitted)... and would impact on, and
require land, from other property owners.
Furthermore, on this issue, the witnesses acknowledge that in the long
term it's more desirable to have the -- it's desirable to have a shared used path

35

on both sides of State Highway 18 and that if the shared use pathway is
constructed on the northern side of State Highway 18 now, as is proposed by
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NZTA, this would not preclude providing a shared used path on the southern
side of State Highway 18 at some point in the future.
However, conversely, if the shared used path were constructed on the
southern side now this would most likely prevent constructing a SUP on the
5

northern side as it would require a realignment of the motorway. And you will
see there Your Honour I have included a footnote to where that's discussed in
the conferencing statements.
Accordingly, the Council is not seeking that the shared used path be
relocated to the south side of State Highway 18. However, the Council does

10

wish to note the 'undesirable amenity' provided by the shared use path due to
its location between State Highway 18 and the buildings on the northern side of
State Highway 18 and the noise -- so locating in that relatively constrained
corridor of land on the northern side, I think as Mr Brown and Ms Barrett's
motivation for suggesting it be moved to the southern side was essentially to

15

improve the amenity or quality of experience that would be provided and
obviously there would be opportunities for greater connectivity from the
Unsworth Heights area and those reserves if it was on the southern side.
So that is the evidence of the Council's witnesses, but the Council
accepts there is no scope to alter the proposal in that way as part of this

20

process.
Accordingly, this means the sole area of disagree agreement between
the Council and NZTA in relation to the shared used path is in respect of the
upgrade of the underpass, that's obviously referring to the Rook Reserve
Alexandra Stream underpass, and this will be addressed in further detail later in

25

the submissions.
The other issue, Your Honour, is the Council understands there is a
difference of opinion between it and NZTA regarding whether consent for
reclamation is required for the streams which are located within the
Constellation dry dam. And this is the issue that was raised by Mr Turner

30

during expert conferencing.
As we've already heard from Ms McIndoe, NZTA has applied for
resource consents to essentially fill in the area which is currently located within
the dry dam and that is necessary in order to be able to build over the top of
that area the ramps which are going to connect to State Highway 1. Now that

35

area within the dry dam is currently subject to a resource consent for damming
which is held by the Council at present and I will be addressing this in more
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detail later in the submissions, but I understand essentially the issue that's
arisen is it's clear from NZTA's application that they have applied for resource
consent to fill in all of this area including reclamation of all of the various
streams in this area, but post-lodgement of the application as is set out in the
5

evidence for the NZTA's witnesses, they had discussions with Healthy Waters,
that part of the Council, and my understanding is Healthy Waters advised that
their view was consent to reclaim the streams wasn't required and essentially
they didn't think you needed to reclaim a stream if there was a damming
consent that applied over the top of it. I believe that was the logic.

10

So look, Mr Turner has raised this issue in terms of what the correct
approach is through expert conferencing, he obviously has a duty to the Board
to set out his views as a witness to the Court about what the correction situation
is and now consequently the Council is addressing what it considers to be the
correct approach in these legal submissions. Obviously it will be subject to a

15

decision by the Board, in due course, so that the Council's overall position is
that it does not consider the existence of this damming consent, in relation to
the dry dam, extinguishes any requirements to obtain consent under section 13
of the RMA for reclamation which NZTA has acknowledged and applied for.
However, what we would say is that the damming consent is obviously part of

20

the existing environment and would be relevant to the assessment of any
effects of basically reclaiming this particular area of streams and, as I've
indicated here in the opening, the Council will explore with Ms Barnett the
ecologist being called by NZTA from a practical perspective what difference, if
any, this might make to her assessment of the effects of the proposal, and

25

what, if any, further offset mitigation is required due to this difference in legal
approach.
Moving on to 1.13, these submission are structured as follows: The
benefits of the proposal; the changes to the shared used path; effects on
reserves and public open space, landscape and urban design matters; noise

30

and vibration effects; stormwater effects; effects on the Rosedale Closed
Landfill; the scope of the reclamations required for the proposal; amendments
to the busway and shared used path proposed by Kiwi Self Storage; some
various issues that have been raised by the Board which they've asked for the
Council to provide a response; conditions, and conclusion.

35

So, turning to the benefits of the proposal.
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The Council considers that the proposal will provide benefits by
completing the last section of the highly important Western Ring Route to a
motorway standard; provide for an additional four lanes on State Highway 1
between Constellation driven Greville Road; allow for motorway to motorway
5

travel from State Highway 18 to State Highway 1, at least if you are heading
east and then north, or if you are heading from State Highway 1 to State
Highway 18 heading south and then west, as I understand it.
The Project will also extend the highly successful northern busway from
Constellation Station to Albany Station and will enhance walking and cycling

10

facilities on the North Shore by providing a shared used path from Oteha Valley
Road to Constellation Station, and from Constellation Station up to the
interchange between State Highway 18 and the Albany Highway, note that part
of it is proposed to be located on the southern side of State Highway 18 up to
Paul Matthews Drive, at which point it then crosses over to the other side.

15

The Council acknowledges that the proposal will deliver significant
transportation benefits and that it will achieve the Project objectives set by the
NZTA.
In relation to ...(Reads 2.4 - 2.5 exactly as submitted) ... However, it
considers that the benefits of the shared used path can be further enhance by

20

changes that have been agreed with NZTA which are discussed below.
So, as we've already noted above, there are essentially three issues
arising on the evidence in relation to the shared used path: The additional
connections set out by Mr Brown, Ms Barrett, and Mr Tindall; the issue of the
relocation of the shared used path, which as I've already indicated the Council

25

is not pursuing; and the upgrade of the underpass.
So, turning to the issue of the agreed amendments, so the shared used
path.
As a result of a conferencing and discussions, it's been agreed that
NZTA will make the following amendments to the proposal:

30

First of all, to, as I understand it, not preclude two sections to the shared
used path being provided in the future off the portion of the shared used path
that runs along parallel to State Highway 1. One of these will be at the
Rosedale Closed Landfill Site, this is on the basis that that might become public
open space at some point in the future, in which case a connection would be

35

desirable. And the second would be at Centorian Reserve around Pond 1.
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So, these have been discussed and agreed as being desirable as part of
conferencing; I've included footnotes referencing the various parts of the
conferencing statements where that's been agreed. The Council understands
from discussions with NZTA that this is acceptable to NZTA and that these
5

would essentially be enabled through the detailed design process and there
would be amendments to the conditions relating to the urban design landscape
framework principles to make sure that those additional connections weren't
foreclosed in the future. And for clarity, what we're talking about here is not
preventing a connection from being provided in the future, so it's not saying that

10

the connection will be provided now. So, in practice I understand that that may
mean some sort of stub or something which could be connected to in the future
would be put in place in those locations.
And a similar issue in fact then with two further connections, these ones
are ones that are off the portion of the shared used path that runs along the

15

southern side of State Highway 18. One Carbello and then a further one or at
least the possibility of a further one being provided at -- it's in fact, as
Your Honour pointed out, it's not at Jumento Place, it's a connection that would
go through from State Highway 18 to Barbados Drive; I think it is directly
opposite Jumento Place which is a cul-de-sac and that's why it's been referred

20

to as the 'Jumento Place connection'.
In relation to the Jumento Place connection as I've noted there, the
Council understands that NZTA is in principle supportive of providing this
connection and that's provided this is shown as feasible through detailed
design.

25

There are one or two issues there, but in particular there's the noise
bund and landscaping bund, which will be provided between State Highway 18
and where this connection would come out. So, the issue as I understand it,
would be ensuring that a pedestrian connection could be provided through
there in a way which didn't compromise the noise and landscape outcomes

30

which we're seeking to achieve through the bund.
~Questions from the Board (2.54 pm)
JUDGE HARLAND: This might be something that gets developed in the evidence, but
if the Council had a preference between the noise bund and the landscaping

35

and that was on the one side and on the other side was this connection, which
would the Council choose? You don't have to answer that now.
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MR BANGMA: Perhaps it might be appropriate to address that later. I have had some
preliminary discussions with Mr Brown; he can obviously inform the panel of his
views he doesn't think -- he thinks a solution that wouldn't compromise the
landscape outcomes is possible. I haven't had any feedback from Mr Hegley
5

yet in terms of this.
JUDGE HARLAND: And it might be an unfair question, it might be simply something
we have to make a call about. But if you are in a position to make a call about it
you are welcome to. Don't feel obliged.
MR BANGMA: Thank you Your Honour.

10

~Mr Bangma continues (2.55 pm)
Moving on to paragraph 3.3 of the submissions. What I detail here,
Your Honour, is basically some additional extensions which has basically arisen
off the back of evidence provided by -- I think these ones it's probably primarily
15

Auckland Transport, but perhaps also the Council, in suggesting that there
would be additional benefit to extend the shared used path proposed by NZTA
in a couple of places and the objective of that would be to make sure it can
connect up with existing cycle path facilities where these are located at
comparatively short distance away to basically maximise the benefits of what

20

NZTA is proposing.
So as the Board will be aware from reading the conferencing statements,
that's something which has obviously been discussed in the conferencing and I
think there was reference in a few conferencing statements to the experts
reporting back to the Board on this, potentially. So, the current state of play is

25

NZTA and Auckland Transport have agreed to certain extensions and
improvements to the shared used path and that agreement is sitting in a side
agreement and I have been told by counsel for NZTA that their preference is
that NZTA would provide these things through a side agreement; so, these
additions would in that sense sit outside of the current proposal which is before

30

the Board. I understand that shouldn't present any particular difficulty in that
these additional connections are within road reserve and that the types of
activities we're looking at would be permitted. So that's all sitting in a side
agreement, but in terms of some I suppose, high level detail, in terms of what's
been agreed or proposed, and as I say, these are largely responding to matters

35

which have been raised in Ms King's evidence for Auckland Transport.
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So NZTA has agreed to extend the proposed shared used path along
Oteha Valley Road to connect with existing cycle path to the northern side of
Oteha Valley Road, and then essentially under the motorway to connect with
existing cycle path to the west of the motorway interchange.
5

3.3 (b) NZTA has agreed to provide pedestrian and cyclist refuges at
McClymonts Road and Medallion Drive Intersection and near the intersection of
McClymonts Road and Elliot Rose Avenue, and protected cycle facilities along
McClymonts Road.
3.3 (c) NZTA has agreed to extend the shared used path from where it

10

currently terminates on Albany Highway up to the existing cycle paths located
further north on Albany Highway in the vicinity of the intersection with
Bush Road.
And lastly NZTA has agreed to an upgrade of what's currently a
proposed footpath, I believe of about 1.8 metres in width to widening that to 3

15

metres so that that could be a shared used path along the eastern side of
Caribbean Drive to approximately the boundary of the designation. And that's
provided Auckland Council would provide the additional land required and
Auckland Transport would provide any necessary approvals.
So, on the basis of NZTA's agreement to do that as part of a side

20

agreement, the Council essentially considers its concerns are being addressed
and would not seek any further relief in terms of extensions to the shared used
path as part of that proceeding.
~Questions from the Board (2.59 pm)

25 JUDGE HARLAND: So I think a couple of issues arise. One is that you might

withdraw that relief? All right, that's one option. I'm not -- you don't have to
answer this right now. And the second is that, or as part of that you might
decide that the things that were sought were not necessary to mitigate any
adverse effects. So, have a think about that and I don't want to push you in any
30

particular direction, it's up to you to decide what way you want to go. If any of
those, you might just prefer to leave your submission on the basis that it is, and
we'll see where we get to after that.
MR BANGMA: Thank you Your Honour.
JUDGE HARLAND: We're just about to come to the next topic, would this be a

35

convenient point for us to take a break for 15 minutes?
MR BANGMA: Yes, that would be fine Your Honour.
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(Adjourned 3.01 pm – 3.17 pm)
MR BANGMA: I think that takes us to Part 5 Your Honour, landscape and urban
design matters.
5

In relation to ...(Reads 5.1 - 5.2 exactly as submitted)... In particular,
NZTA has:
Confirmed that all areas of planting shown in Attachment 6 to Mr Bray's
statement will be implemented. These are obviously specific concerns or
criticisms that he had.

10

The NZTA has relocated the Albany Busway overbridge and termination
of it at the eastern edge of the Albany Bus Station carpark. NZTA has made
provision for additional cycleways and walkways, both sides of the have
proposed McClymonts Bridge. They confirmed the stormwater pond will be
located in Rook Reserve, in conjunction with redevelopment of the wider park,

15

and is proposing to provide new screen fencing near Barbados Drive to address
the amenity effects of the Paul Matthews drive interchange.
So those are detailed in Mr Brown's executive summary.
So noise and vibration effects. Obviously, there's extensive experts
conferencing on that and the planners are now working on conditions.

20

In terms of Mr Hegley's evidence on behalf of the Council, Mr Hegley in
his written statement was always clear that did he not have any particular
concern's in relation to NZTA's assessment of operational noise and
operational vibration effects.
However, Mr Hegley in his evidence did identify some concerns in

25

relation to potential construction noise and vibration effects of the Proposal, and
in particular his concerns centred at a high level around the adequacy of the
information that was initially provided, and a concern regarding the drafting of
conditions the potential for the conditions to allow the noise levels during
construction to be higher than they were actually assessed, is likely to be due to

30

how the conditions were drafted.
And, obviously, there's been extensive expert conferencing on this
matter and as a result of that, Mr Hegley's concerns that he expressed have
been addressed.
Moving onto stormwater.

35

In relation to stormwater the Council sought amendments to the
Proposal to address the effects of stormwater discharges from the Proposal, on
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water quality and quantity and the effects of the Proposal on Council
stormwater assets.
And, essentially, through expert conferencing these concerns have all
been resolved through changes to the conditions and there are no remaining
5

areas of disagreement between the experts.
Moving onto effects on -- well, it's closed landfills, plural I've noted in the
submissions, but it should really just be singular. The Rosedale Closed Landfill.
Now the western boundary of this obviously abuts State Highway 1. The
Proposal will require excavation of approximately 250 metres of the length of

10

the closed landfill, affecting landfill infrastructure in these areas.
The Council in its evidence sought some -- I think what were described
as relatively minor changes -- to the Proposal and conditions of consent to
ensure that any adverse effects on the landfill were appropriately avoided,
remedied or mitigated.

15

And again, as a result of conferencing, the concerns that were raised in
the Council's evidence have been resolved and the experts basically have
agreed on changes to the conditions which they are satisfied with.
So this, Your Honour, would bring us to the reclamation issue, which I
already mentioned briefly at the start of this opening.

20

So, as the Board is aware, there is a potential difference -- sounds like
from NZTA's opening, there is in fact a difference in opinion, between NZTA
and the Council regarding whether consent is required for reclamation of
streams located in the constellation dry dam. It's clear from the application and
AEE, that NZTA has applied for resource consent to fill in all of these areas

25

within the dam, as part of the Proposal, and that it has also sought
non-complying activity resource consents for reclamation of the stream beds
under section 13 of the RMA. And there is a quote there from the AEE which
describes the series of water courses. So, these are located between
Watercare's Pont 1 of the waste water treatment plant and essentially State

30

Highway 18 near Caribbean Drive. And as acknowledged there in the AEE,
these are considered to be either naturally occurring intermittent or permanent
streams, despite the fact that they're heavily modified. So, it would seem to be
an acknowledgment there that they come within those definitions in the PAUP
in relation to streams, and that quote goes on to note that obviously these will

35

be reclaimed and filled to accommodate the Paul Matthews Road connection.
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The AEE further notes that: It provides a figure there I think of
approximately 602 metres of these streams and stormwater drains which are
going to be reclaimed and the AEE notes that they're obviously -- well, they are
considered to be a poor quality habitat.
5

Mr McGahan in his evidence records that: NZTA has applied for
non-complying activity resource consent, however "post lodgement" the
Council's Healthy Water Team, who is the current manager of that asset,
advised that their approach had been that the areas of stream within the dam
were not stream, and as a result of this I understand that's how we get to the

10

17.4 metres of stream, referred to in paragraph 9.5 (c). So essentially streams
which are located outside of the dry dam area, so between the dry dam and the
pond. In fact, there is I think it's a diagram attached to Ms Barrett's evidence
which shows this, would it be useful to -JUDGE HARLAND: We saw it on our site visit. So that was very helpful to see that,

15

and I think we do know we've seen the thing, thank you.
MR BANGMA: Thank you.
So that's the 17.4 metres which has then consequently been assessed
by Ms Barrett, in her evidence, rather than I understand the figure of 602
metres, which is referred to in that quote in the AEE.

20

Now, Ms Barrett's conclusion as an ecologist is that the values within
that 17.4 metres are low, ecologically. She notes that NZTA's providing a
stormwater wetland which will provide significant ecological benefits and
therefore she considers that no further offset mitigation is required.

25

~Questions from the Board (3.52 pm)
JUDGE HARLAND: And the offset mitigation is as a result of the interpretation of the
Rule which covers situations does it not, within the plan?
MR BANGMA: Yes, Your Honour.

30

~Mr Bangma continues (3.53 pm)
So Mr Turner, in his evidence, considers that there is a strong emphasis
in the plan provisions on providing offset mitigation, for situations where
streams are being reclaimed. So while his overall view, as set out in his
evidence, is that the Proposal is not contrary to the objectives and policies as a

35

non-complying activity, he considers that there is this strong emphasis on
providing offset mitigation, and it could potentially be more consistent if offset
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mitigation were provided, is his view. But obviously, ultimately whether offset
mitigation is needed and what the appropriate quantity is, I think, we would all
accept, a question that needs to be answered by Mrs Barnett, as the ecologist.
And that obviously depends on the Board's interpretation of the situation legally
5

and whether in fact it's 602 metres of stream that's being reclaimed, or only
17.4 metres.
And as I note in 9.7, while there is this existing damming consent, in the
Council's submission the existence of the damming consent does not extinguish
any requirement for consent for reclamation under section 13 of the Act,

10

although the Council would obviously acknowledge that damming consent
forms part of the existing environment.
So again, it would, I think, be relevant to explore with Ms Barnett the
implications of a damming consent on ecological values. And that's what the
Council tends to do through some brief questions in cross-examination of

15

Ms Barnett, so that the Board has evidence on these matters.
~Questions from the Board (3.56 pm)
JUDGE HARLAND: Right. So, to be clear, the Council's position is that it's 602
metres, is it?

20 MR BANGMA: Yes. Yes, Your Honour.

So that brings us to the end of that section of the submissions unless
there are any further questions?
~Mr Bangma continues (3.56 pm)
25

All right. Section 10 of the submissions: Amendments to the busway
and shared used path proposed by Kiwi Self Storage. I just briefly note there
that Auckland Council adopts the submissions made on this matter by Auckland
Transport which we will potentially be hearing next. In particular the Council,
like Auckland Transport, does not support the design changes proposed by Kiwi

30

Self Storage, on the basis that these changes are not required to address an
adverse effect on the environment, noting as Ms McIndoe does, more indicating
that there is no property in a particular view, and the design changes proposed
by Kiwi Self Storage would permanently reduce the efficiency of the operation
of public infrastructure, in this case for a claimed private benefit, and lastly,

35

Council and Auckland Transport consider that it would set an unhelpful
precedent for the design of public infrastructure in the future, if requests to
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redesign them in a way which reduces their efficiency was entertained on the
basis of submissions about visibility for, you know, private interests.
So, there is a more fulsome submission on that in the opening for
Auckland Transport, which essentially the Council adopts.
5

Section 11 of these submissions, issues raised by the Board, the Board
has requested Council address the following matters: The issue of "bundling"
of the application, and non-complying activity status, and whether that is
defined in all of the resource consents that have been sought. The lawfulness
of conditions in relation to the Rosedale Landfill site and monitoring obligations,

10

responsibilities, which Ms McIndoe has already addressed, and the
appropriateness and/or desirability of side agreements to deal with mitigation
measures, and I think that was with particular reference to the Joint Witness
Statement for transport and construction although perhaps might apply more
generally than that.

15

So, on the issue of bundling for non-complying activity status, I think
Your Honour, there is essentially agreement or alignment of approaches -- the
Council's submissions, with the submissions from Ms McIndoe for NZTA on this
issue. NZTA has put forward its application on the basis that the resource
consents will be bundled, and we've included reference to recent High Court

20

authority on when it's appropriate to bundle consents and that notes I think two
key components, the first is where there is an overlap of effects then it's
appropriate to bundle, but conversely, sometimes where there are restrictions
on matters of control in relation to particular consents, if you're dealing with
restricted discretionary activities with very narrow matters of discretion, that can

25

count against bundling being appropriate.
But in this particular case, as has already been explored in questions to
Ms McIndoe and her submissions, there is a non-complying activity resource
consent for reclamation of these areas within the constellation dry dam, and
there is also a range of other consents which have been applied for but I think

30

in particular it would be the earthworks consents, and, given streams are
involved, the diversions and discharges which all apply in relation to this same
area. And in the Council's submission, paragraph 11.5, on that basis Council
considers there is an overlap between the various consents. Essentially they
are sought in a way that they cannot be separated out from each other, which

35

means bundle is appropriate in this case.
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Moving on then to the conditions regarding monitoring in the Rosedale
Landfill site.
The Board has asked Council to address the lawfulness of conditions
concerning monitoring within the construction area of the Rosedale Landfill site,
5

that may require NZTA to take over responsibilities that Auckland Council has
under its consents.
And I think the point was captured well in discussions before. What's
essentially envisaged is that NZTA would be acting for the Council as agent in
these situations and undertaking the monitoring for the Council. The Council

10

accepts that it's still the consent holder and obviously has responsibility for all of
its existing obligations under those consent conditions, and essentially the need
for, or why it's proposed that NZTA would undertake the monitoring, as I
understand it, is due to potential difficulties with Council officers accessing
certain parts of the landfill site during the construction period. So NZTA has

15

proposed or it has been agreed that NZTA would undertake that monitoring
instead and provide that data to the Council, with obviously the aim of ensuring
that the council's existing obligations under its consents can still be complied
with at all times.
And lastly, at paragraph 11.11, I note there, to the extent that the Board

20

may have any concerns around the lawfulness of NZTA agreeing to undertake
this monitoring, effectively as the Council's agent, it's noted there in the
conferencing a statement that NZTA has volunteered to do this, on an Augier
basis, as part of the landfill management strategy that's proposed.
Moving on to the issue of the appropriateness of side agreements to deal

25

with mitigation measures.
I understand that the origin of this question, it may be that there are a
number of places in the conference statement for construction, traffic
essentially, where the witnesses agreed that it would be appropriate for certain
things to be addressed either through, and they use this phrase "conditions

30

and/or a side agreement".
In the Council's submission, where a mitigation measure is required to
address the adverse effects of the Proposal on the environment, then this
should be addressed through conditions. However, the potential role of any
side agreement between the parties should be limited to matters beyond that

35

which aren't required to address adverse effects on the Proposal,
and -- including the potential examples there, relating to the operation of the
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road network or public transport services, communication between the parties
or funding arrangements, those are just by way, of example. But the Council
does accept that mitigation measures required to reduce adverse effects of the
Proposal probably belong in conditions, and continuing with construction traffic
5

effects, where this issue first arose, Council notes that basically comprehensive
changes to the traffic management conditions have been agreed through expert
conferencing and will ensure that in relation to construction traffic effects, all
effects are appropriately avoided, remedied or mitigated:
Moving on to part 12 in the opening statement, conditions:

10

As has already been noted, as a result of conferencing between the
planners there is now essentially an agreed set of designations and resource
consent conditions. Noting that there is a further session of planning
conferencing taking place today, in relation to the noise conditions. The sole
area of disagreement between the experts is this issue relating to the allocation

15

of conditions to either the Notice of Requirement or the resource consents.
Looking at the proposed approach that's been taken by NZTA, land use
matters, so the construction and operation of the additions to the motorway, the
extension of the busway, and the shared used path, are proposed to be
authorised under the designations and various resource consents. Resource

20

consents have been sought for matters such as earthworks, reclamation,
damming and diversion and discharges of stormwater and contaminants to air.
As the Board has probably picked up on, the way the proposed
conditions are structured, the only conditions which would attach to the
designation relate to operational noise, urban design and landscape matters,

25

stakeholder communications and the relocation of North Harbour Hockey.
The regional consents include all of the conditions relating to the various
management plans. So, the construction environmental management plan
construction management plan, dust management plan, lizard management
plan and the stakeholder communications management plan.

30

~Questions from the Board (4.08 pm)
MR MARK-BROWN: What about contaminated land?
MR BANGMA: I thought that might, apologies for the oversight sir, I thought that was
attached to the -- that might have been attached to the regional consents?
35

Ms McIndoe is nodding. So, apologies for that oversight.
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But picking up on Her Honour's question this morning, I suppose in terms
of, effectively, does -- or yes, there is a difference of opinion between the
experts. I guess, does it matter in the sense you can have conditions on the
resource consents or you can have consents on the designation, what's the
5

significance?
The Council's submission on that point would be simply that it's
necessary to ensure that conditions that are imposed are lawful conditions,
essentially, and essentially for that to be the case they need to relate to the
particular effects of the particular activity. So, the Council's preferred view of

10

reordering the conditions, if you like, is to ensure that they do properly relate to
either the land use activities, or the regional consents. And looking at all of the
various matters which are proposed to attach to the regional consents, in
Council's submission, those don't largely relate to the regional consenting
matters. Many of those would seem to relate more to the land use aspects of

15

the Proposal. So, in particular the construction of the motorway infrastructure,
busway infrastructure, and shared used path which is authorised under the
designation.
So, as I've already noted, for a condition to be a valid resource
management condition, it needs to relay to the effects that are generated by

20

that particular activity. And that's the basis on which the Council suggests the
various conditions should be reordered.
MR STEWART: Mr Bangma, presumably the results of the planning conferencing
which is going on today, I imagine that will be one of the topics on their agenda,
is that correct? Do you know?

25 MR BANGMA: I'm not sure of that sir.

JUDGE HARLAND: I think it's noise.
MR BANGMA: I think it's noise related conferencing. This issue as I understand it, of
allocation of conditions to the designation or resource consents has already
been the subject of conferencing, and obviously conditions have been prepared
30

and agreed. At the moment it's on the basis -- well, on the basis that it's been
presented in conferencing, with various things attaching to the resource
consents, but I think the Council experts have just noted that in principle they
consider it should be allocated differently. But I don't know if that's something
which is going to be considered further as part of any conferencing.

35 JUDGE HARLAND: Well, I think we'll wait and see how the hearing pans out and

there might be questions around it, but I suppose where I'm currently thinking,
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I'm loathe to ask you to do any more work because you've all been working so
hard, but I'm hearing that the downside for NZTA, or the upside depending on
which side you look at it, is that they then wouldn't need to apply to remove
some conditions from a designation. So that's an up for them. An upside for
5

them, and then it would be a question of degree as to how onerous that is and
we can probably make a call about that.
And then from your side, which is a more fundamental point, is probably
relating to 108, I imagine, of the Resource Management Act, and the purposes
of conditions; what lawfully we're able to do, and I'm picking you would say

10

there is a precedent effect, albeit maybe not a practical one at the end of the
day.
So, I am trying to still get and will through the hearing, I think we'll all be
wanting to, by the end of it, get a feel for does this really matter practically? But
if it doesn't matter practically, or there are some slight benefits to one party,

15

particularly for what's proposed, does it matter legally? So, I think that's kind of
where I'm hearing the two sides are coming from.
I haven't heard anyone say that there would be pragmatically huge
differences or problems for either side if conditions were attached to either. So,
it's those two aspects, is that fair comment?

20 MR BANGMA: I think that's fair, Your Honour. Look, it's an issue which has obviously

come up through conferencing, and it is recorded as an area of disagreement in
the conferencing statement, so Council considers it appropriate to address in
opening and say what its position is. Not sure there are grave practical
implications, one way or the other.
25

Just one last point on that matter, Your Honour, when Ms McIndoe was
doing her opening before I think she was talking to you about previous projects
in which conditions have been structured so that certain -- a bit like this, certain
management plans were attached to resource consents. It would've been
impolite to interrupt again, because I had interrupted a few times already, but a

30

case I was involved in at the end of last year, I think Your Honour, before Judge
Kirkpatrick for Watercare Services, that involves designation and conditions, as
here. It's the Watercare Services Limited v the Pukekohe East Preservation
Society. And the approach that Watercare took in that, from memory was I
think, most of the conditions basically went on the designation rather than the

35

resource consents. And that was confirmed by the Court in the conditions,
albeit, to be fair, I don't think there was legal arguments one way or the other. It
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wasn't an issue that was in contention; it was just the way it was put forward by
Watercare.
JUDGE HARLAND: I have read that case, and that case was about management
plans. There were some issues around management, am I right in that? It's a
5

while since I read it, and about the lawfulness of being able to delegate aspects
of conditions to plans. Did it cover that? Doesn't matter, we'll forget that report.
We won't get confused; it could be me that's getting confused. It's likely to be,
actually, on that.
MR BANGMA: That was just a recent example.

10 JUDGE HARLAND: So it has happened, is what you are saying?

MR BANGMA: I would acknowledge that perhaps there are examples both ways.
So, I think I was at the conclusion of the opening statement, paragraph 13.1.
~Mr Bangma continues (4.16 pm)
15

To finish on a very positive note, the Council wishes to acknowledge the
generally collaborative approach of NZTA and its witnesses to resolving the
issues raised by the Council and the improvements made to the proposed
mitigation and conditions.
The Council supports the Proposal and seeks that it be confirmed by the

20

Board for the reasons outlined in the Council's evidence and in this opening
statement.
JUDGE HARLAND: Thank you Mr Bangma. Do you have any questions? No. Thank
you very much.
Now we have reached quarter past 4. Would you like to start your

25

submissions on behalf of Auckland Transport or would you prefer, and I am
giving you the option here quite genuinely, to wait until the morning to do that?
MR BANGMA: I'd be happy to push on Your Honour.
JUDGE HARLAND: All right. Well let's go. You don't need a break?
MR BANGMA: No, no. Happy to push on.

30

~Opening for Auckland Transport (4.19 pm)
JUDGE HARLAND: Just when you are ready, thank you.
MR BANGMA: Paragraph 1.1 of Auckland Transport's opening statement.
Auckland Transport strongly supports the Northern Corridor Improvements
35

Project. Auckland Transport is a key stakeholder with the New Zealand
Transport Agency for the Proposal and as we've already heard, the proposal
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will deliver an extended busway which will provide for Auckland Transport
bus services; an upgraded Constellation Station that will be owned and
operated by Auckland Transport, and a new shared used path which will
eventually be maintained by Auckland Transport.
5

Auckland Transport considers that the proposed extension to the
highly successful northern busway from Constellation Station to Albany
Station aligns with key strategic documents including the Auckland Plan,
Auckland Transport Alignment Project Recommendation Report, Regional
Land Transport Plan, and Regional Public Transport Plan. All of these

10

documents identify the need to improve core public transport, which will be
achieved by this Project. The proposal will support increased public transport
trips, improve the efficiency of the bus network and assist in providing a
move to outstanding public transport.
The Proposal will also improve walking and cycling links on the

15

North Shore by providing a proposed shared used path from Oteha
Valley Road to Constellation Station and from Constellation Station to the
interchange of State Highway 18 and the Albany Highway.
The Proposal will improve network resilience and generally lower
traffic volumes on residential streets and arterial routes, it will improve

20

connectivity between State Highway 18 and State Highway 1, resulting in
improvements to freight and general traffic efficiency.
Auckland Transport appears at this hearing to provide evidence in
support of the benefits of the Proposal, particularly in relation to the extension
of the busway and shared used path.

25

Auckland Transport considered that further benefit could easily be -- in
relation to the shared used path this is, could easily be obtained by providing
some small extensions to the shared used path as notified so that it
connected to existing walking and cycling facilities, and by improving
connections to the shared used path in some places. These additions and

30

amendments have been the subject of expert conferencing. And as a result
of expert conferencing and discussions, NZTA has largely agreed to the
extensions and amendments proposed by Auckland Transport. This will be
covered in a side agreement between NZTA and Auckland Transport.
Auckland Transport in its submission and evidence also sought amendments

35

to conditions to ensure that the construction effects of the Proposal on bus
services, and the Local Road Network were appropriately managed. In
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addition, Auckland Transport sought to clarify the operational effects of the
Proposal on the local road network, and ensure these effects were mitigated
by NZTA where appropriate.
As a result of expert conferencing and on-going discussions with NCI
5

on these matters, Auckland Transport's concerns have been addressed
through a combination of: The provision of further information by NZTA;
amendments to conditions; and agreement between NZTA and Auckland
Transport that various matters will be addressed by way of a separate side
agreement between NZTA and Auckland Transport.

10

The one remaining area of disagreement between NZTA and
Auckland Transport at this stages relates to potential damage caused by
construction traffic to local roads where these are the key access to the
construction site and will be used by high volumes of heavy vehicles, for
example, for delivering earthworks, aggregate, superstructures. Auckland

15

Transport has sought a condition requiring NZTA to survey the affected local
roads pre-construction, monitor truck movements and any damage, and
remedy any damage that occurs. In expert conferencing on this issue,
Mr Hale for the Agency, agreed that it would in principle be appropriate for
construction traffic effects on local roads to be dealt with through either a

20

condition or a side agreement. There have been ongoing discussion
between NZTA and Auckland Transport aimed at reaching agreed wording
on a condition that will satisfactorily address this issue. Counsel understands
there is a willingness on both sides to resolve this issue and discussions
recently have been focusing on, I suppose, matters of technical debate or

25

argument that would input into the condition.
~Questions from the Board (4.23 pm)
MR STEWART: Mr Bangma, do you have any indication of whether there's going to
be an agreement imminently, or before we're finished?

30 MR BANGMA: We're hopeful sir, I don't know if -- can we provide any more

indication than that?
MS MCINDOE: No we're very hopefully. That's about as far as I can take it.
MR STEWART: Very hopeful. I suppose we can't expect more than that.
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~Mr Bangma continues (4.24 pm)
MR BANGMA: Auckland Transport does not support the design changes sought by
Kiwi Self Storage to increase the gradient of the busway and shared use path
5

to preserve views of Kiwi Self Storage's site from the motorway. These
design changes require a departure from what's recognised as being the
optimum design standards and would permanently reduce the efficiency of
public infrastructure for no public benefit.
And I list there the witnesses that will be called by Auckland Transport.

10

Section 2 of the opening statement - the extension of the northern busway.
Auckland Transport strongly supports the proposed extension of the Northern
Busway, and upgrades to Constellation Station.
~Questions from the Board (4.25 pm)

15 JUDGE HARLAND: Can I just pause there? Sorry, I should have asked that a little

bit before we got on to that topic, will your witnesses be covering the rail point
that was to do with the gradient that I raised with I think Ms Sheard, that was
the busway that is on that particular side proposed, would the gradient issue
in relation to Kiwi have some impact on the future rail Proposal if there were
20

to be one? Because if it was, that would be a factor that would militate
against even considering a gradient change. And I don't know whether it is
or it isn't, but there might be one of your witnesses that can address that?
MR BANGMA: Yes, I'd be happy to check with the witnesses, Your Honour, if they
felt that that was within their expertise. It's not something I've discussed with

25

them yet and can only note the conferencing, as you have, the conferencing
statement only considers effects on the efficiency of the busway and the
shared used path at present.
JUDGE HARLAND: Yes, but wasn't it your client that wanted to ensure it for the
future proofing aspect?

30 MR BANGMA: It was Your Honour.

JUDGE HARLAND: Yes, okay, well then it's your witness.
MR BANGMA: Absolutely, Your Honour.
MR STEWART: Yes, my understanding of what I read, but I think we need
confirmation of this, is that it had been stated by Kiwi Self Storage that the
35

grade they were seeking was no more than the grade leading north up
towards Sunset Road. And I think it was on that basis they were claiming
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that the gradient they were seeking was no more than what was on the other
side of the ridge. Now I think we just need some clarity about that.
MR BANGMA: Yes sir.
JUDGE HARLAND: So sorry, I interrupted you. The extension of the northern
5

busway.
~Mr Bangma continues (4.27 pm)
MR BANGMA: So the extension of the northern busway.
Auckland Transport strongly supports the proposed extension of the

10

northern busway, and upgrades to Constellation Station.
The northern busway lies at the centre, both geographically and
figuratively, of the North Shore Public Transport Network and forms a core
component of the Regional Rapid Transport Network. It provides an
important spine for north-south trips within the North Shore. As part of the

15

North Shore Rapid Public Transport Route along the motorway and over the
Harbour Bridge, it provides the main high patronage public transport access
to the city centre.
The busway first opened in February 2008. Levels of patronage on
the busway have been consistently higher than projected. Over the past

20

three years, patronage has continued to grow at a rate of over 14.5% per
year. At present, approximately one third of peak trips over the Harbour
Bridge are on public transport. During the morning peak the North Shore
Rapid Transport Network over the bridge carries approximately 10,000
people. The predicted number of people using the Rapid Transport Network

25

over the Harbour Bridge is expected to at least double in the next 30 years
while the number of vehicle trips is forecast to remain relatively static. By the
mid-2040s public transport is forecast to be the dominant mode of crossing
the Waitemata Harbour.
A key part of the success of the Northern Busway is its performance

30

and reliability. The busway is currently fully separated from general traffic
from Constellation Station. However, after Constellation Station, buses are
required to travel with general traffic. This affects the reliability of the service,
and can result in considerable variability in trip length. Travel times between
Constellation and Albany Stations can vary significantly, with some trips

35

taking up to 85% longer on average.
Increased variability in journey time tends to make public transport
less attractive. It also results in additional costs for bus operators by
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requiring them to either add more time to the timetable, which is either
increased journey time, or increased layover time. Sorry there might have
been an additional "either" in there. This increases the number of buses and
drivers on a particular route. Accordingly, Auckland Transport considers the
5

provision of the dedicated busway between Constellation and Albany Station
will improve patronage and reduce bus operating costs.
The Auckland plan sets a number of challenging targets for public
transcript patronage. These include: Doubling public transport from
70 million trips to 140 million trips by 2022; increasing the proportion of all

10

vehicular trips made by public transport into the city centre during the
morning peak from 47% to 70% by 2040; increasing non-car, so walking,
cycling and public transport mode share in the morning peak from 23% to
45% of all trips by 2040; and increasing the annual number of public
transport trips per person from -- there is obviously a number missing there I

15

suspect, perhaps I need to confirm what that is, perhaps might be 44 million
to a hundred million by 2040 is a guess? I see that's in Mr Cross's evidence.
Would Your Honour like me to -JUDGE HARLAND: No, we can check that.
MR BANGMA: You can check that yourselves, thank you. Oh, sorry look my

20

mistake, helpful clarification from Ms McIndoe, I think I misread that, it's
obviously public transport trips per person in Auckland Your Honour.
JUDGE HARLAND: Per annum?
MR BANGMA: Sorry, annual number of public transport trips per person.
Overall, the Proposal will help implement the Auckland Plan. In

25

particular, it's expected to: Increase public transport trips; support the
residential and commercial growth of the Upper North Shore and Hibiscus
Coast areas and assist the operation of a more efficient and optimised new
bus network.
So, moving back to the issue of the shared use path.

30

Auckland Transport acknowledges the provision of the proposed shared used
path from Oteha Valley Road to Constellation Station and Constellation
Station to the interchange of State Highway 18 and the Albany Highway will
contribute positively to the North Shore's walking and cycling network.
Auckland Transport strongly supports this element of the Proposal.

35

A number of strategic planning and policy documents support further
investment in walking and cycling. These include: The Auckland Plan, which
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sets a target of completing the Auckland cycle network by 2030 and
achieving a 45% mode share for non-car based trips in the morning peak;
Auckland Transport's Regional Land Transport Plan which includes an
accelerated programme for the delivery of the Auckland Cycle Network in the
5

2015 to 2018 period; the Government Policy Statement on Land Transport
funding which includes investment objectives on transport choices and safe
cycle networks, and the National Land Transport Programme, which
earmarks over 250 million nationally for walking and cycling activities.
Auckland Transport considers the shared used path will fill a strategic

10

gap in the North Shore Cycle Network. However, Auckland Transport
considers that the shared use path that's proposed should be further
enhanced by providing some additional connections and the rationale for this
is set out in Ms King's evidence, as she notes:
"While each of the connections had some utility in isolation, the true

15

benefit of each, and of the shared use pathway itself, is fully realised when
connected to other routes, either in the present or the future. This network
effect is demonstrated through recent additions to the City Centre network
which have delivered a 44% percent increase in cycling trips on routes that
are linked to the north-west cycle way, compared to a 6% increase in the City

20

Centre routes overall.
Auckland Transport is pleased to advise, that as a result of
conferencing and ongoing discussions, NZTA has agreed to: Extend the
proposed shared used path along Oteha Valley Road to connect with the
existing cycle path on the northern side -- these are essentially the same

25

changes, Your Honour, which I outlined in the opening for Auckland Council
so happy to read through those or take them as read?
JUDGE HARLAND: Yes, we are happy to take those as read thank you.
MR BANGMA: So picking up at 3.6, Ms King in her evidence also identified an
additional connection that could be provided along Albany Highway,

30

southwards, to the existing cycle facilities which start at the intersection of
Albany Highway and Upper Harbour Drive, a distance of approximately 400
metres.
And that's not something which has been agreed as part of a side
agreement and Auckland Transport considers this would be most

35

appropriately incorporated into a future Project to upgrade Albany Highway
south between State Highway 18 and Sunset Road.
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And as I have already noted, Your Honour, the additions which are
outlined in paragraph 3.5 are being covered by a side agreement through
Auckland Transport and the NZTA and on that basis Auckland Transport is
not pursuing any relief in relation to these matters as part of this proceeding.
5

~Questions from the Board (4.35 pm)
JUDGE HARLAND: And so again, I reiterate are you saying or acknowledging
thereby that these are not required to mitigate any adverse effects?
MR BANGMA: Yes; is it possible to give some further thought to that matter,
10

Your Honour?
JUDGE HARLAND: Yes, certainly.
MR BANGMA: Could be addressed through closing, or would you like an indication
sooner than that?
JUDGE HARLAND: No, it's fine to deal with it through closing. Yes, thank you.

15 MR BANGMA: So moving on to construction effects on buses, paragraph 4.1.

Auckland Transport is responsible for management of the local road network
and public transport, including buses.
In its submission and evidence it sought amendments to conditions to
ensure that effects on local roads and buses from construction of the
20

Proposal are appropriately managed.
As a result of conferencing, NZTA and Auckland Transport have
agreed to changes to conditions that address Auckland Transport's concerns,
apart from in relation to two specific matters which are outlined below.
Comprehensive changes have been made to the Construction Traffic

25

Management Plan as a result of the exchange of Evidence in Chief, rebuttal
evidence and expert conferencing. The Construction Traffic Management
Plan conditions now require consultation be undertaken with Auckland
Transport on the preparation of the draft Construction Traffic Management
Plan; give greater recognition to the need to minimise delays to road users,

30

pedestrians, cyclists, and buses, especially in relation to buses travelling at
peak times on week days; require any temporary road closure to minimise
adverse effects on buses and general traffic and require a Public Transport
Traffic Management Plan to be developed in consultation with Auckland
Transport that specifically manages adverse effects on bus services. This is

35

to include performance thresholds for bus services that will be monitored by
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the consent holder, and for the consent holder to provide a response, when
performance thresholds are not being met.
JUDGE HARLAND: Does that deal with the issue of the right-hand turn in and out
of Paul Matthews? You can address that later, but I just recall reading it was
5

quite a key feature, especially for the bus people.
MR BANGMA: Auckland Transport supports the use of the Public Transport Traffic
Management Plan to manage effects on bus services, and ensure that
performance is maintained.
And there is only one issue in relation to the drafting of these

10

conditions which we have been able to raise and discuss with counsel for
NZTA and that is in relation to CTMP6D which relates to reviews of the
Public Transport Traffic Management Plan and that those are to be
undertaken by the consent holder; and that the consent holder will determine
any amendments to be made to achieve the performance thresholds when

15

those are not being met.
Auckland Transport considers the condition should be amended so
that Auckland Transport may request the initiation of a review where
performance standards are not being met, and that the consent holder be
required to consult with Auckland Transport in relation to this review as it is

20

required to consult with Auckland Transport in the preparation of the PTTMP
itself. Auckland Transport is the affected party responsible for planning and
managing bus services and can provide specialist advice to the review on
how these agreed thresholds can be met. And obviously these are
conditions were all drafted through expert conferencing, Your Honour, and

25

I've -- having reviewed them, had a chance to discuss this with counsel to
NZTA and understand that they agree in principle that amendments along
those lines would be acceptable to NZTA, and so we will work on revised
wording for this condition to present to the Board.
JUDGE HARLAND: Thank you.

30

~Mr Bangma continues (4.35 pm)
MR BANGMA: So construction effects on local roads. This is the road damage
issue.
Auckland Transport seeks that any damage to the local road network,
35

by construction traffic is remedied by NZTA.
As I've already noted, Mr Hale for NZTA agreed as part of the expert
conferencing that it would be appropriate for this to happen either through a
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condition or side agreement. To date parties haven't quite got there in
reaching agreement on exact wording.
In Auckland Transport's submission: Any damage that's caused to
local network by construction traffic is an adverse effect of the Proposal on
5

the environment, and a condition should be imposed requiring NZTA to
remedy this, along the lines of what was set out in Mr Lovell's Evidence in
Chief.
The concern here relates to damage that is beyond the normal "wear
and tear" caused by heavy vehicles. It relates to discrete damage caused by

10

a significant increase in heavy vehicles associated with access to the
construction site using local roads. And at this stage Auckland Transport
understands that there are at least two access points to the construction site
using local roads, one off Cowley Place and one off Arrenway Drive. It's not
clear how many vehicles per day might be using those.

15

But as we've already indicated, Auckland Transport is continuing to
work hard with NZTA on this issue and is hopeful that agreed wording can be
reached on a condition that is satisfactory to both parties and that this can be
presented to the Board.
~Questions from the Board (4.41 pm)

20

JUDGE HARLAND: So that is one CSA, one construction service area, that we're
dealing with, but two access ways to it, is that if? It doesn't matter, someone
can clarify that later; there is a helpful map somewhere that has the
construction site areas.
25 MR BANGMA: Yes.

~Mr Bangma continues (4.41 pm)
I'm moving on to part 6, operational effects on local roads.
Auckland Transport in its submission in evidence raised the following
30

matters regarding the operational effects of the Proposal on the local road
network: Future proofing of McClymonts Road Bridge to be widened to four
lanes, and the provision of pedestrian and cycle facilities; increased traffic the
on Albany Highway South as a result of the Proposal, requiring mitigation
measures; so those set out in the Albany Highway South improvements

35

package to be brought forward as a result of the Proposal; and the need to
further investigate the effects of the Proposal on Oteha Valley Road,
including the State Highway interchange and Munro Lane roundabout. If
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cues from the Oteha Valley Road northbound off-ramp in the PM peak are
too long then the interchange could be operated in a way that would
adversely affect Oteha Valley Road.
As a result of expert conferencing and further discussions in this
5

matter, the position in respect of these matters is now as follows: In relation
to McClymonts Road, the experts agree that there are a range of solutions
that could be pursued. NZTA has confirmed in its rebuttal evidence that the
design does not preclude the future widening of the bridge; so that the
concern of Auckland Transport has been addressed, I should add. With

10

respect to increased traffic on Albany Highway south of State Highway 18 as
a result of the proposal, Mr Clark, on behalf of NZTA, acknowledges the
Proposal is projected to result in an increase in daily traffic flows of under 5%
on Albany Highway South, and that should be in 2031. However, he
considers that there is a need for the Albany Highway South Project

15

regardless of whether this Proposal proceeds or not. The witnesses for
Auckland Transport and NZTA agree that this matter is essentially a funding
or timing issue between Auckland Transport and New Zealand
Transport Agency. Accordingly, Auckland Transport is committed to
resolving this matter with NZTA outside of the hearings process.

20

~Questions from the Board (4.44 pm)
JUDGE HARLAND: So I suppose the same question arises about whether -- yes,
so you know that's another one you just need to flag for closing.
MR BANGMA: Yes, Your Honour.
25

~Mr Bangma continues (4.44 pm)
Moving on to paragraph 6.2 (c).
In relation to Oteha Valley Road it was agreed that as a result of the
Project providing more capacity on State Highway 1 south of the intersection,
30

more traffic is likely to use Oteha Valley Road and the interchange. Further
modelling work provided by NZTA has demonstrated that the forecast cues
on the northbound off-ramp can be confined within the available storage on
the ramp. Auckland Transport is now satisfied that this concern has been
addressed, that's essentially by the further modelling work that has been

35

undertaken, provided that the final design subject to appropriate review by
Auckland Transport.
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Moving on to part 7 of the submissions, the Rosedale Station.
Auckland Transport is currently engaged in discussions with NZTA regarding
a possible future busway station between Constellation Albany Station. One
of the options being considered is locating a station at Rosedale Road.
5

The proposed draft conditions attached to Mr Lovell's Evidence in
Chief in those Auckland Transport sought a condition in relation to the
proposed Rosedale Station, as part of the outline plan of works requiring that:
"Consideration is given to the need to widen the Rosedale Overbridge piers
to support the upgrade of Rosedale Road four lanes with bus and walking

10

and cycling priority, as part of the safe and efficient operation of the future
Rosedale Busway Station Proposal should this be the preferred busway
station option.
Auckland Transport will continue to work with NZTA in relation to
finalising the design of the Rosedale Bus Station.

15

While the matters raised by Auckland Transport in the condition are
valid design matters, Auckland Transport will seek to ensure these matters
are addressed through a side agreement with NZTA, rather than as part of
conditions on this Proposal.
~Questions from the Board (4.46 pm)

20

JUDGE HARLAND: Same issue.
MR BANGMA: Same comment Your Honour.
JUDGE HARLAND: Well it's just because they were raised in the evidence as
being part of mitigation.
25 MR BANGMA: Certainly Your Honour.

~Mr Bangma continues (4.46 pm)
Part 8 - changes to the busway and shared used path sort by Kiwi Self
Storage.
30

Kiwi Self Storage has proposed changes to the design of the busway
...(Reads 8.1 - 8.3 exactly as submitted)... Counsel is not aware of any case
law that supports that particular proposition.
And we've referred below to a case which Ms McIndoe also referred
to, the Meridian Energy case which has essentially held there's no -- while

35

you have to have regard to visual amenity issues and other considerations
that's not the same thing as saying there is a right to a view or property in a
view -- sorry, picking up that quote Your Honour.
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The second is:
"That a land owner is permitted to use their land as they see fit,
provided that the use of it does not breach any legal requirement. It follows
that the use of land by a neighbour in some circumstances can lawfully
5

change an existing view. "
Which is essentially what's happening here.
Auckland Transport submits that these principles apply and Kiwi Self
Storage. Has no right to a view of the motorway - or perhaps more
particularly, a view by people travelling down the motorway of its site. NZTA

10

is entitled to provide public infrastructure essentially in a way which would
interferes with that view, I think is the blunt legal position.
And it is acknowledged by witnesses involved in expert conferencing
that the design changes to the busway and shared used path require a
departure from recognised design standards. Auckland Transport does not

15

support these design changes on the basis that they would permanently
reduce the efficiency of operation of public infrastructure for a private benefit.
Furthermore, noting there's no long-term guarantee that Kiwi Self Storage's
business will remain on that site.
Auckland Transport is also conscious that a decision to change the

20

optimal design of these facilities in response to private interests could set an
unhelpful precedent for other projects in the future.
Conditions: Your Honour, there is the further noise condition related
conferencing today.
The only outstanding issue is in relation to the allocation of conditions

25

between the designation and the regional consents, and in this regard
Auckland Transport adopts the submissions of the Council in that matter.
Conclusion: Auckland Transport wishes to acknowledge the generally
collaborative approach of NZTA and its witnesses to resolving the issue
raised by Auckland Transport, and in particular: The improvements to

30

conditions agreed through the exchange of evidence and conferencing,
particularly in relation to management of construction traffic effects on
busses; and the additional benefit provided by the modifications to the shared
use path have been agreed to by NZTA following conferencing.
Auckland Transport strongly supports the Proposal, and seeks that it be

35

confirmed by the Board for the reasons outlined in Auckland Transport's
evidence, and in this opening statement.
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~Questions from the Board (4.51 pm)
JUDGE HARLAND: Thank you.
I have one question, which is that Auckland Transport "strongly
supports" this Proposal', Auckland Council "supports" it, is that a deliberate
5

use of language or just two different submissions written at two different
times?
MR BANGMA: That difference is used advisedly, Your Honour, and it reflects the
wording that was used in the original written submissions lodged on the
Proposal by the Council and Auckland Transport.

10

~Board Questions to Mr Berry (4.52 pm)
JUDGE HARLAND: Thank you very much. Thank you Mr Bangma.
I think we've reached a point in the day where everybody has had a
big day and thank you very much for your attention to detail. It's been most
15

helpful.
Mr Berry, there is a couple of issues which you probably were
intending to address in your opening which I understand is still Thursday, is
that correct?
MR BERRY: Yes that's correct.

20 JUDGE HARLAND: The reclamation issue I think we'd helped by you having a look

at that and that's the is it 602 metres or 17.4 metre issue? And the whole
business to do with the damming consent and what your view is on that.
And also, perhaps the hockey situation as well, which you may have
been intending to cover, but I think that would be helpful.
25 MR BERRY: At the moment, Madam Chair, we were intending to cover the matters

that had been specified, and not beyond that. Otherwise we'd end up with a
great big long list. Happy to add these and whatever else you might come up
with tomorrow.
JUDGE HARLAND: Just from a legal perspective. I think the issues have been
30

very well articulated and highlighted. It's just another pair of eyes over it
would be helpful.
Thank you very much.
And so tomorrow have all counsel had a chance to look at the hearing
schedule that Ms Robertson's prepared?

35 MS MCINDOE: I think it's the same schedule and I have had a chance to look at it

thank you Your Honour.
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JUDGE HARLAND: So now that we know that Mr McGregor is the man for hockey
as well, then I think we do need everybody that we -- that was down for
cross-examination tomorrow.
MS MCINDOE: With the exception of Ms Brock, which you said earlier in the day
5

was not required.
JUDGE HARLAND: Yes, that's right and so the amended schedule doesn't have
her on it?
MS MCINDOE: No.
JUDGE HARLAND: I might not have that yet.

10

Tomorrow, just to be clear we've got Kiwi's opening,
Waste Management opening, Watercare's opening. Then we have
Mr Glucina, Mr Moore, Mr McGregor and Mr Hale. That's how we're down to
deal with tomorrow.
It would be helpful if you gave some consideration after we adjourn

15

today to the planning issue as to how you would like to address that; whether
you wanted to have a break to get the one set of conditions together and if
that was needed, to cross-examine any of the witnesses, then I suppose
there's two ways of dealing with that, you might just pull out conditions
relevant to that witness with a general indication that they're part of what has

20

been agreed that will be presented later. But if we're still not in a position
where things have been agreed. Pragmatic. We'll leave it to you to discuss,
but it would be good if we just had the one version, if that's at all achievable.
So, is that clear?
MS MCINDOE: Yes, hopefully we've got time this evening before we go home we

25

can talk about that and report back in the morning.
JUDGE HARLAND: That's fine, or you could send a message through
Ms Robertson but it's not critical, it's just to get some sort of feel for that. I
think that's all I have.
Mr Berry, I have got another response for you, you had inquired as to

30

whether or not you needed to -- whether or not there was cross-examination
of Mr Willmott, whether -- well, you have raised that as being something that
Ms McIndoe you felt obliged to cross-examine him in relation to the Brown
and Dunn issue.
MS MCINDOE: Yes although, it doesn't feel constrained by the Brown and Dunn

35

matter, this being a Board of Inquiry, perhaps it's not necessary to put all
points of disagreement to Mr Willmott. And I am conscious that he's not
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legally represented and I don't want to cause him any more trouble than I
need to. And actually not to question him, if the Board is not troubled by
Brown and Dunn in this instance.
JUDGE HARLAND: We can be flexible about that, but we had a discussion about it,
5

and I think we thought that it would be only fair for him to have the main
points put to him. If they're small points that can be just dealt with by
submissions, do that. But if they're big points and then I think he probably
needs to have them put so that we can hear what he has to say about that
within boundaries.

10 MS MCINDOE: I'll try and be concise.

JUDGE HARLAND: Was there anything else that we needed to deal with today that
anybody had queries about?
MS MCINDOE: One matter which would be useful would be a response from the
Board on our clarification we sought relating to the section 92 request. It's
15

simply a matter the sooner we can get the clarification, the sooner we can
have that matter finalised.
JUDGE HARLAND: Can I just ask Ms Robertson where that is at?
MS ROBERTSON: It is just going to need a final review, and should be issued
tonight.

20 JUDGE HARLAND: So it's a final review at your end, then to us, and then out.

When we did discuss this, we didn't want this to be problematic for
people. It's just from our perspective, all of you have been involved in this for
a very long time and you are extremely familiar with everything associated
with it. We like to think we are familiar with it; we certainly have an overview
25

and we certainly have a lot of detail, but we do not want to miss anything
that’s important. And given that this hearing has become a lot smaller, we
want to make sure that we've got it covered, so to speak.
So that's what the thinking is behind those things, it's not to create
unnecessary or great difficulties for you. So if it does, you need to tell us and

30

we'll try and be a little more clear about what would be helpful and whatnot.
Does that help, at least in the interim?
MS MCINDOE: Yes.
JUDGE HARLAND: Anything else from anybody?
Thank you all very much we'll adjourn for the day.

35

~(The hearing adjourned at 4.59 pm)
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~Day 2, 19 July 2017 (9.03 am)
JUDGE HARLAND: Good morning. We left off last night with the submissions from
you Mr Bangma and I believe that we're about to start this morning the
5

submissions from Kiwi? Ms De Groot?
MS DE GROOT: Morning Your Honour.
So you should have a copy of my legal submissions, hopefully. Before I
begin I will just introduce to my right, I have Andrew Fraser who is the Director
for Kiwi Self Storage and on his right is Howard Trautvetter who is the general

10

manager.
JUDGE HARLAND: Yes, good morning.
MS DE GROOT: I do have a couple of housekeeping matters, I don't know if you
wanted me to address those now or perhaps at the end of my submissions?
JUDGE HARLAND: Let's start with those and then they are out of the way.

15 MS DE GROOT: Last night we filed a revised notice of cross-examination which you

may have seen, and Kiwi is only seeking now to cross-examine Ms King and
Mr Moore.
JUDGE HARLAND: Yes.
MS DE GROOT: The EPA has also asked us about our availability to cross-examine
20

Ms King.
JUDGE HARLAND: Yes, now I think we have talked about that, that is the 2nd of
August issue is that correct?
MS DE GROOT: Yes, that's correct.
JUDGE HARLAND: There is no difficulty for that and thank you for providing all of the

25

details as to why you and your colleague are unavailable.
Just for everyone's benefit, and as this is moving along, everyone is
working extremely hard behind the scenes, we've talked about the fact that we'll
probably run out of some things to do by the end of Tuesday next week, that's
fine. I think everybody could use a few days to sit back, reflect and all take a

30

breath and use those two days to get the planning matters all sorted and
whatever else we need. So we have plenty of time people is what I really want
to get across and from your perspective, therefore, Ms De Groot it's no issue at
all, unless anyone else disagrees with that, that we can deal with what you
need to deal with on the 2nd.

35 MS DE GROOT: Thank you Your Honour. Much appreciated.
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JUDGE HARLAND: Yes, well everyone is working hard; it's for our benefit that you're
doing that, and I think that's just what we'll do.
And on that point we do have the four weeks available. We would prefer
obviously to use what time we can for writing; but if it does mean that a little
5

more time would mean that what you gave us was more useful, we'd prefer
that.
All right so thank you Ms De Groot.
~Opening from Ms De Groot (9.07 am)

10 MS DE GROOT: Thank you Your Honour. I just begin with my submissions at

paragraph 1.
Kiwi Self Storage is a private, 100% New Zealand owned storage
company that provides short and long-term self-storage at Auckland and two in
Wellington.
15

Kiwi is the owner of the land at 12 Holder Place Albany at which it
operates 785 storage within two purpose built ...(Reads 2 - 7 exactly as
submitted)... on part of the busway and shared use path to 5.35%. The Kiwi
alternatives propose changes to the vertical alignment of the busway and
shared use path for a discrete section of these structures and effectively 'tie

20

into' the existing alignment, and therefore do not require any other changes
outside the area of interest to Kiwi. Kiwi's traffic evidence by Mr Hall confirms
that the Kiwi alternative designs will maintain the safety and integrity of the
structure and will be consistent with the design of other busways and shared
use paths in the network. Kiwi considers that its alternative designs would

25

result in significant cost savings for NZTA.
For Kiwi, it is a 'no brainer' that these alternatives should be incorporated
into the design of the Project. However, NZTA and its expert team have taken
a position that they are not willing to assess the Kiwi alternatives ...(Reads 8-10
exactly as submitted)... Kiwi also seeks that appropriate conditions are imposed

30

to address its concerns.
~Questions from the Board (9.14 am)
JUDGE HARLAND: And you're saying that there's no jurisdictional reasons or
reasons why, it's just a design detail related element that would mean we would

35

be able to modify the proposed design?
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MS DE GROOT: Yes, that's correct Your Honour, we're not seeking any changes to
the boundaries of the designation, just quite a simple small change to the
design of a discrete section of the busway and shared use path next to Kiwi's
site.
5 JUDGE HARLAND: So you say that would be sufficient modification to come within

the legal test for modify?
MS DE GROOT: Yes, Your Honour.
JUDGE HARLAND: Right, thank you.
~Ms de Groot continues (9.14 am)

10

MS DE GROOT: For the remainder of these submissions, firstly I will introduce Kiwi's
witnesses and outline the evidence produced in support of its submission;
describe the relevant legal and planning context; describe the effects of the
Project on Kiwi's facility further, and also further describe Kiwi's proposed
15

solution to these impacts.
Kiwi has produced five briefs of evidence in support of its submissions
on the project ...(Reads 12 a-e exactly as submitted)... and reduced vehicle
circulation within the facility on the value of Kiwi's business.
~Questions from the Board (9.15 am)

20

JUDGE HARLAND: Can I pause you there. So you've just described earlier that
there's a side agreement to deal with some construction related effects and
circulation issues; so where is that at? Is that -- it's not been resolved yet or
there's just discussions occurring?
25 MS DE GROOT: Yes, Your Honour. So, Kiwi has been -- are having discussions with

NZTA with the intention to enter into a side agreement which would deal with
some of the effects on Kiwi's business; separate to the visibility impact.
JUDGE HARLAND: Yes.
MS DE GROOT: I understand yesterday that you had indicated that you thought that
30

any agreement reached with NZTA should be reflected in the conditions or the
designation?
JUDGE HARLAND: Well, I don't know that we indicated that, we've had some
discussion with counsel, or have asked questions about side agreements.
There might be a different approach that could be taken to side agreements

35

where there is one -- there's essentially a private interest that's being protected
by that, as opposed to some public interest benefit.
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MS DE GROOT: Yes.
JUDGE HARLAND: So I don't think it's -- you don't want to draw the inference that we
were saying no side agreements at all. It's really the scope of side agreements
and what the longer-term implications of those might be for other parties, really.
5

I think you've probably gone as far as you can. There are discussions occurring
about a side agreement to deal with those limited effects; I'm not saying the
effects are limited, but that limit aspect of your case.
MS DE GROOT: Correct Your Honour.
JUDGE HARLAND: And that may well affect the evidence that Mr Doyle gives, that's

10

really where I wanted to get to with this.
We'll just take a pause and I'll hear what NZTA have got to say about
that.
MS DE GROOT: Yes, Your Honour, so the matters that we've been discussing with
NZTA are specific to Kiwi's site, and we do want to continue those discussion

15

with NZTA and hope to agree on those matters.
JUDGE HARLAND: I see, all right.
MS DE GROOT: And they do affect the matters that we were intending to
cross-examine a matter a number of NZTA's experts on, which means we no
longer wish to do, if that helps?

20 JUDGE HARLAND: I see, all right. Thank you for that. Now I will hear from you.

MS SHEARD: Sorry, it was just our discussions last night via email, we made it clear
that I think the best approach at this point in time, and the most expedient
approach, is to incorporate the elements from the side agreement that we can
agree, into some suitable conditions.
25 JUDGE HARLAND: I see. All right, well look that's over to you how you do that, but I

don't want you to get the impression that side agreements are not okay in all
circumstances.
The question is it depends. So that's fine.
If we're talking about Mr Doyle's evidence, which is where this question
30

arose from for me, the vehicle circulation issues are likely to not be something
that is -- that we need to worry too much about, because you've reached
agreement, is that right? Maybe?
MS DE GROOT: Maybe Your Honour, yes so that is a matter that we are in
discussions with NZTA about and that is why we wanted to focus today on the

35

issues that weren't a part of those discussions.
JUDGE HARLAND: I see, all right, well let's go on. Thank you for explaining that.
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MS DE GROOT: Thank you Your Honour.
~Ms de Groot continues (9.19 am)
At paragraph 13 I will begin with the legal and planning context.
5

The Project must be considered by the Board under section 171 of the
RMA. This requires the effects on the environment of allowing the notice of
requirement to be considered having regard to Part 2 of the RMA and, as you
will be aware a list of other considerations or matters as I have set out here
from section 171, this includes the relevant planning provisions; whether

10

adequate consideration has been given to alternatives; whether the work and
designation are reasonably necessary and other matters that the Board
considers reasonable necessary in order to make a recommendation, or in this
case a decision.
When considering a Notice of Requirement ...(Reads 14 - 18 exactly as

15

submitted)... As will be described, NZTA has failed to discharge the
requirement in section 171(1)(b).
~Questions from the Board (9.21 am)
JUDGE HARLAND: Could I just ask you a question there, the section talks about

20

adequate consideration of alternative sites, routes, or methods; not designs. I
just want some help with that, where would you say an alternative design fitted
in with those words? It's not a site.
MS DE GROOT: I would think it would fall, Your Honour, within routes or methods,
arguably. The method -- the method is the busway and the shared use path,

25

which is the method that they're using to give effect to the project's intentions.
Or alternative, the route, the busway and the shared use path are part of the
route inherently.
JUDGE HARLAND: But there is no alteration to the route, it's more to the design of
the route, is it not?

30 MS DE GROOT: There is a vertical alteration to the route.

JUDGE HARLAND: Yes, a gradient issue.
MS DE GROOT: Yes.
JUDGE HARLAND: So you would say that's a method of undertaking the work?
MS DE GROOT: It's probably -- it's a change to the route, but it's also a method of
35

giving effect to the projects and purpose and intentions.
JUDGE HARLAND: All right, thank you.
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~Ms de Groot continues (9.26 am)
MS DE GROOT: NZTA has indicated in its legal submissions that an economic
impact could be characterised as an effect on the environment in RMA
5

terms...(Reads 19 - 22 (d) exactly as submitted)...and relevantly includes
And I have set out below the definitions of "effects” and

effects on business.

"environment". I don't propose to read those to you.
It is not yet clear what effects of the Project will be mitigated, if any under
the PWA...(Reads 22 (e) exactly as submitted)... This supports the purpose and
10

principles of the RMA.
~Questions from the Board (9.27 am)
JUDGE HARLAND: Just if I could ask you to help me a little bit further here. Under
the Public Works Act process, the injurious affection argument would only deal

15

with the small amount of land that was being taken permanently, correct?
MS DE GROOT: Under the PWA, compensation is available for the actual taking of
any land, which is proposed to be a compulsorily required, but also any in
injurious affection which is associated with that land take. So it's not just the
value of the land which is taken, but it's also compensation for other impacts of

20

that taking.
JUDGE HARLAND: Yes, but if it's a small piece of land, are you foreseeing there
could be some difficulties with the extent of the injurious affection that could
flow from that?
MS DE GROOT: Potentially.

25 JUDGE HARLAND: Yes.

MS DE GROOT: And this is part of the argument that I mentioned before, which is why
this is also a relevant forum for discussion about economic effects.
However, the Project itself does require that taking of land. So under the
PWA we would still seek to claim injurious affection as well.
30 JUDGE HARLAND: So is part of your argument that the PWA process might not

provide a more holistic approach to economic effects because you're only
dealing with the one, you know, the one metre. So in other words, the only way
you're going to get the holistic argument is through this process, is that part of
your argument?
35 MS DE GROOT: Yes the RMA does provide a more holistic consideration of effects,

which includes economic effects, yes, which the PWA is more focused.
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It's also relevant to consider economic effects in this forum and I wouldn't
see why you wouldn't when that might reduce the level of compensation which
is payable under the PWA, potentially. Particularly, if there are cost savings to
be had.
5 MR STEWART: If I could just take you back to your paragraph 22 (b) where you talk

about adequate consideration, and I put a line under that because the words
are "adequate consideration". I think we heard yesterday from NZTA that
consideration had been given; there may be an argument about whether it was
adequate or not, but let's assume for a moment that it was adequate. The Act
10

requires that to be done, but the Act can't say what the conclusion would be,
can it? So is it your position that even if adequate consideration has been
given, the conclusion that has been come to by the Applicant is not the
conclusion you would have come to?
MS DE GROOT: Correct. We have a different view to NZTA on whether adequate

15

consideration has been given to Kiwi's alternatives.
MR STEWART: But do you accept that there may well be a different conclusion to be
drawn depending on which side of the fence you're sitting?
MS DE GROOT: Yes, our views are different.
MR STEWART: Thank you.

20

~Ms de Groot continues (9.13 am)
MS DE GROOT: Beginning of 23.
When considering a Notice of Requirement under section 171, the Board may
consider any other matters it considers reasonably necessary in order to make
25

a recommendation on the requirement.
Relevantly to Kiwi's submission on the project, the Draft Urban Design
Landscape Framework which forms part of the AEE provides in Part t that the
proposal design shall provide visibility to existing commercial and industrial land
holdings between the Rosedale Wastewater Treatment Ponds and Albany park

30

and ride, which are currently seen from the highway (noting commercial
benefits), this recognises that the visibility to commercial properties from State
Highway 1 is important for these businesses and NZTA has recognised that
visibility shall be maintained in the design outcomes that are sought across the
Project.
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At the urban design ...(Reads 25 - 27 exactly as submitted)... same
approach should be taken in respect of its facility, as is taken to the other
businesses under the framework.
I will now turn to the effects of the Project on the Kiwi facility.
5

As noted, Kiwi's facility is prominently located along the frontage of State
Highway 1 and has high visibility to traffic flows in both directions, particularly
south-bound traffic. It was purpose-built at this location and designed to be as
visible as possible to passing traffic to market the business and enhance brand
awareness. The visibility of the Kiwi Facility when travelling south on State

10

Highway 1 is set out in photographs included in in Mr Land's evidence, and for
ease of reference I've attached those pictures in Appendix 1. If I could just take
you to those.
These are photographs taken from State Highway 1 driving south looking
towards the Kiwi facility.

15

In Photo 1, at this distance, this is not a location which Kiwi is too
concerned about, it's more concerned about the viewpoints from photo 2
onwards. I will just give you a minute to look at those quickly.
The primary issue for Kiwi is that the proposed bus lane and shared use
path will be situated above the existing height of the buildings on Kiwi's property

20

...(Reads 29 - 31 (b) exactly as submitted)... due to the lack of any visual
presence of the facility from any other street frontage.
~Questions from the Board (9.36 am)
JUDGE HARLAND: Just to pick up on that point, I can't recall if it's in the evidence or

25

not, the assumption there is that that's new business, because there's also
some evidence I think from your clients that a large proportion of its business is
repeat business.
You can cover that in the evidence if it's not clear from that as it stands.
MS DE GROOT: Your Honour, it's new business.

30 JUDGE HARLAND: Well that would be the logical inference, but you might need to

cover that off in evidence.
And again, whether that's -- well that's the last year, the last financial
year? We can ask some questions about that.
MS DE GROOT: Okay thank you Your Honour. I understand it is the last financial
35

year, but yes we can check.
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~Ms de Groot continues (9.37 am)
I am just at the end of that paragraph there, at 31 (b). Overall, Kiwi has
a 45% conversion of drive-by enquiries to sales. This is a very high conversion
rate, and makes a significant component of the Kiwi customers.
5

There is no other road exposure to the facility like the one Kiwi enjoys
from State Highway 1 ...(Reads 31 (c) - 32 (a) exactly as submitted)... A sign
does not create this association unless the facility can also be seen.
Kiwi has a billboard located on vacant land at Cawley Street, Ellerslie
which backs on to State Highway 1 near the Ellerslie and Panmure off-ramp

10

and has visibility from State Highway 1. The billboard advertises Kiwi's storage
facility located along the road at 40 Cawley Street. Statistics gathered by Kiwi
show no improvement in enquiries or sales as a result of the billboard.
In Mr Allan's view, billboards create a lot of visual clutter for consumers
and will not create the same visual impact that Kiwi's current visibility does.

15

In addition to the economic impacts associated with the blocking effect of
the busway and shared use path, the considerable height and close proximity of
the retaining wall, busway and SUP to the Kiwi site will also reduce the overall
amenity of the Kiwi Facility and customers' experience of the site.
Kiwi's solution.

20

To reduce the visual impact and amenity effects of the Project on the
facility, Kiwi's traffic engineer, Mr Hall, has considered and developed
alternative designs for the section retaining wall, busway and shared use path
adjacent to the Kiwi site that would lower the structure adjacent to the Kiwi
Building B by approximately 1.5 metres for Solution 1 or 1.9 metres for Solution

25

2. The alternative designs consist of, and I have set the different design route
elements out there. For the first solution this incorporates lowering the bus lane
and the shared use path over the Constellation Drive bridge to provide a
clearance of 5.6 metres instead of 6.1.
It also involves the gradient of the busway and shared use path being

30

retained at 5%, but the length of the gradient would be able to be reduced from
303 to 228 metres.
This results in a reduction in the height of the retaining wall from 5.2
metres to 3.5 metres on the north-western corner of building B on the Kiwi site.
Solution 2 involves lowering the bus lane and shared use path over the

35

Constellation Drive Bridge in the same way, from 6.1 to 5.6 metres, but it also
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involves modestly increasing the maximum gradient of that bus lane and shared
use path from 5% to 5.34%.
This results in a reduction in the height of the retaining wall from 5.2 to
3.1 on the north-western corner of building B on the Kiwi site.
5

Solution 2 is the preferred solution by Kiwi as the additional 0.4 metres of
visibility it affords does provided less obscured views to the buildings. Solution
2 has been depicted in the visual simulations prepared by Mr Land.
And I do come to this in my submissions, but I have actually attached
those drawings that are in his evidence, at the last appendix, I think.

10

Aurecon, on behalf of NZTA, has also produced the plan which I've
attached as Appendix B which compared the Kiwi alternative design to NZTA's
design.
If I just take you to Appendix B.
Kiwi's alternative design Solution 2 is shown in red, if you can make that

15

out, it's quite fine.
JUDGE HARLAND: I can't.
MS DE GROOT: It looks like this.
JUDGE HARLAND: Oh I see, I'm looking in the wrong place, thank you, yes, I now
have it, yes.

20 MS DE GROOT: So Solution 1 which is proposed by Kiwi, which involves the

reduction in the height of the bridge, but does not change the gradient is in
blue. NZTA's proposed route is in black. And Kiwi's preferred solution,
Solution 2 is in red. You can see also on this plan Kiwi's buildings which you
are outlined in yellow, and you can see the height of the various route options
25

against Kiwi's buildings. There are no horizontal changes to the alignment, just
the vertical change.
If you look to the left of Kiwi's storage building B, which is in yellow, there
are some indications there about the amount of building that would be visible
between the different options. It's quite small. You can see that between the

30

NZTA option and Kiwi's building B, that provides a sort of a clearance or
distance of 0.9 metres compared to -~Questions from the Board (9.45 am)
MR MARK-BROWN: What is the green one?

35 MS DE GROOT: The green is another comparison that NZTA prepared, but is not

proposed by Kiwi. This plan was prepared by Aurecon for NZTA. I'm not
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entirely sure why that was put on there. My friends might be able to help you
with that one?
JUDGE HARLAND: So you would say that's not relevant?
MS DE GROOT: Not relevant, correct.
5

I have just been informed that the green one is the same slope as the
existing motorway.
MR MARK-BROWN: Okay. Thank you.
JUDGE HARLAND: Just to help those of us with not good eyes, is this document
provided elsewhere?

10 MS DE GROOT, yes it's appended do Mr Land's evidence.

JUDGE HARLAND: Right, so we can look at it on the iPads and blow it up.
MS DE GROOT: All of the documents that I've appended to my submissions are in
evidence except for one, which I will come to, which is just like a diagram to
help understand some of these changes. It's just easier to look at rather than
15

for me to read words sometimes.
~Ms de Groot continues (9.47 am)
MS DE GROOT:

If I just go back to my submissions now, at paragraph 37.

The changes which have been proposed by Kiwi have been discussed
20

with NZTA and were also considered in expert conferencing on transport and
traffic issues.
In expert conferencing Mr Moore -JUDGE HARLAND: Well, just hold on a second, you can't talk about -- you can talk
about the outcomes of conferencing, is that what you're talking about.

25 MS DE GROOT: Yes Your Honour I'm referring to the statement.

So the Joint Witness Statement on page 6, Mr Moore and Mr Hall agreed
that 5.6 is an appropriate clearance point for the busway and shared use path
bridge over Constellation Drive and is consistent with, or higher, than other
clearance distances for bridges within the surrounding network. As noted in
30

Mr Hall's evidence, a bridge height of 5.6 is also above the minimum height for
bridge clearance and NZTA's Bridge Manual, which is 4.9 metres.
However, NZTA has been unwilling to confirm if Kiwi's alternative
Solution 1 or 2 is acceptable.
It appears that NZTA's primary issue with Solution 2 is one of safety

35

because the increase in gradient over part of the busway and shared use path
will depart from the AUSTROADS Guide to Road Design Part 6A and the
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Busway and Design Manual which both specify maximum gradients of 5%.
Deviations from 5% would require approval by Auckland Transport and NZTA.
In its opening legal submissions NZTA has stated that an increase in gradient
would adversely affect cyclists, pedestrians and buses. It does not support
5

progressing the Kiwi solution through a safety audit process. And deviations
from the applicable safety standards are not justifiable and unlikely to be
approved.
...(Reads 40(b) - 42 (a) exactly as submitted) or 34 centimetres over 100
metres. And I have illustrated this change a little further in Appendix C.

10

I may have got my calculations wrong in 42(a) sorry, so perhaps I will come
back to you later on that Your Honour?
JUDGE HARLAND: Yes sure.
MS DE GROOT: I did think I was quite good at maths, but maybe not.
So I think this is Appendix C.

15

It can be conceptually difficult to understand what we're talking about
when mentioning the change in gradient over a certain distance, and comparing
the different Kiwi solutions with the NZTA original design. So we've tried to put
that in diagrammatic form just to assist with the understanding. So the black
triangle there is the existing design. So this shows the length and the grade

20

using a 5% gradient over a distance of 303 metres, which is part of NZTA's
design. Then we have the Kiwi option 1 and the Kiwi option 2 which is in blue
and red.
The blue maintains the 5% grade, but it reduces the length of the grade.
So there is no change in the gradient. Kiwi is only changing the height of the

25

bridge.
The preferred solution, which is in red there, is a bridge reduction but
with a 5.34% grade. So although the grade in a certain section of that
section of busway and shared use path will increase, it's only for 158 metres.
It's a shorter path, the entire section.

30

~Questions from the Board (9.52 am)
MR MARK-BROWN: Can you explain what the numbers in boxes are on the
right-hand side?
MS DE GROOT: So because the 5.34% grade will be applied to a distance of 158
35

metres, that's the vertical elevation. So if you are starting -MS MUELLER: Vertical elevation of what?
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MS DE GROOT: Of a car travelling on the shared use path or the busway. So that's
how high you will rise by the time you get to the end of that section of the
shared use path and busway.
MR STEWART: So that's clear that under option 2 you would rise to a height of 8.4
5

above level, and in the plan, the existing design would be 15.1 metres?
MS DE GROOT: Correct.
MR STEWART: And so how does that relate then to the height of the bridge over
Constellation Drive, because I think in option 1, I think it was, that was going to
be the same height as the design, is that right?

10 MS DE GROOT: So the bridge for Kiwi Solution 1 and 2 will be lowered in both cases.

MR STEWART: Lowered in both cases?
MS DE GROOT: Yes.
MR STEWART: So that's why the 11.43 or the 8.4, I can see where that's been
derived, but eventually you get to the bridge over the Constellation Drive and
15

the height of the design on option 1 or 2 would be lower than the design
proposed by NZTA?
MS DE GROOT: Correct. So it will tie in to the rest of the busway at
Constellation Drive, it's just that the bridge will be lowered which allows -- which
means that there will be some change in the gradient.

20

For Kiwi Solution 2 it's also important that there will be other changes to
the gradient.
So, the reason I'm talking about the 5% versus 5.34% part of that
section of the busway and shared use path is because the standards specify a
5% grade and NZTA requires a deviation from those standards by 0.34%. So

25

that's the key issue.
MR STEWART: And the blue and the red triangle, if I can call them that, that is really
in the vicinity of the Kiwi storage site?
MS DE GROOT: Yes, it's directly adjacent to the Kiwi storage site.
So Kiwi is only proposing a change to a defined section of the busway

30

and shared use path. There will be no other changes at either end, it ties into
the existing alignment and design.
JUDGE HARLAND: So is this prepared by Mr Hall, is it?
MS DE GROOT: No, we just prepared it based on the calculations in all of the
evidence.

35 JUDGE HARLAND: Right, well --
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MS DE GROOT: It's just a way that we graphically put it on paper to help try and
explain.
JUDGE HARLAND: Right.
Are you intending to put it to Mr Hall?
5 MS DE GROOT: We're happy to do that.

JUDGE HARLAND: I think that would be wise thank you.
MS DE GROOT: Okay.
JUDGE HARLAND: So I think you were up to, you just talked to us about Appendix C,
which we've just been referred to, so page 14, 42 (b.)
10

~ Ms de Groot continues (9.56 am)
MS DE GROOT: Yes, Your Honour, thank you.
The mitigation of the amenity and the visual impacts of the Kiwi -- I'll go
back to the start of 42 so that it makes sense. Kiwi is frustrated at NZTA's
15

failure to adequately consider their solutions and we don't consider that they
have appreciated or considered critical matters such as the mitigation of the
amenity and visual impacts of those solutions on the Kiwi facility.
The drawings prepared by Mr Land which I have attached at Appendix D
demonstrate the mitigating effect of the alternative design.
So in those drawings you can see the existing situation compared to the

20

lodgement design and Kiwi's solution at different viewpoints.
And these relate back to the photos that I showed you earlier. These
also form part of -- are also in evidence.
So the significance of the impacts can be seen between the existing
25

motorway and the lodgement design not so much in the first drawing, but as
you proceed along State Highway 1 adjacent to Kiwi site. And the solution will
provide some mitigation to Kiwi, it doesn't entirely preserve the view, but it does
reduce the impact.
It's solution 2 which is depicted in the drawings on the bottom of the

30

page.
~Questions from the Board (9.58 am)
MR STEWART: So I'm looking at plan AO7 which seems to be quite a useful one,
where, as I think I understand that the top drawing, well it's an existing view; the

35

second drawing is the -- that's what's been proposed by NZTA, is that right?
MS DE GROOT: Correct.

Page 131

MR STEWART: And the bottom one is your option 2, is it?
MS DE GROOT: Yes, that's right.
MR STEWART: And that's really quite a critical one, because that's where the flyover,
if we can call it that, goes over the top and the car is actually on the main north
5

sort motorway isn't it?
MS DE GROOT: Yes, that's right, heading south.
The flyover actually goes over the top. It's the busway which has the
blocking effect.
MR STEWART: And if you turn the page to the next one AO8, the top one is the car

10

on the motorway or is it on the off-ramp?
MS DE GROOT: Off-ramp. It's at the start of the off-ramp.
MR STEWART: Yes I see, it says that anyway, I didn't read it properly.
~Ms de Groot continues (10 am)

15 MS DE GROOT: These drawings demonstrate the mitigating effect of the alternative

design.
While the alternative design will still restrict views to the facility, as I
mentioned, it will considerable improve the situation and will allow Kiwi to derive
some marketing and branding effect from the location on which the facility was
20

purpose-built.
This will in turn reduce the business loss impacts on and Kiwi allow it to
provide for its economic well-being.
The potential for significant savings in taxpayer money associated with
Kiwi's alternative design, let alone the potential savings in compensation

25

payable to Kiwi under the PWA for business loss impacts ...(Reads 42 (c) - 42
(e) exactly as submitted) ... in respect of the shared use path. And that's by
reference to the Joint Witness Statement.
Mr Hall's evidence is that Solution 1 provides a shorter distance where
the gradient for the busway and shared use path is at 5%.

30

The proposed modification of the gradients of the proposed busway in
Solution 2 is suitable and would lead to an equivalent level of service and safety
to that proposed by NZTA.
The increase in gradient of the busway to 5.34% in Solution 2 will be
consistent with other parts of ...(Reads 42 (f) (iii) exactly as submitted)... in

35

Solution 2 the distance at a grade of 5.34% is only for 158 metres, and that's
compared to the extended distance on other sections of the busway.
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The modest increase of the busway allows for shallower grades to be
provided north of Kiwi facility to allow for a smooth connection into the vertical
curve some 300 metres north.
Increasing the grade to 5.34% may allow for a shorter length where the
5

busway is at a 5% or higher grade. The rate of change of the vertical curve
between the Constellation Drive station and the busway will also decrease if the
grade is made steeper, providing sufficient forward site distances.
The increase in gradient to 5.34% will not prevent the busway being
converted to light rail in the future, which I understand is a potential option.

10

Allowing for a steeper grade up to 5.34% in the relevant area will not create any
significant adverse safety effect compared with NZTA's design.
For safety reasons in relation to the provision of facilities for cyclists
travelling downhill, the AUSTROADS Guide states that gradients in excess of
5% should not be provided unless it is unavoidable. I just note that in NZTA's

15

submissions they stated that standard applied to the busway, but it actually
applied to the shared use path. This is particularly important if there are sharp
horizontal curves or fixed objects at the bottom of the slope. However, Kiwi's
shared use path design in Solution 2 does not include any sharp turns,
intersections, or fixed objects within 200 metres of the bottom of the slope.

20

Clear sight lines for cyclists are also provided which will allow riders to react to
any other users on the path or any other obstacles. In Mr Hall's view, these
facts do not prohibit the allowance of a gradient in excess of 5%.
There are other shared used path in the Auckland network which deviate
considerably more from the AUSTROADS Guide than what the proposed

25

shared use path adjacent to State Highway 16 between Grafton and Parnell.
There have been no reported crashes associated with that path since it was
opened in September 2014.
~Questions from the Board (10.05 am)

30 MR STEWART: I wonder if you could just go back to the paragraph at the top of the

page, when you referred us to the fact that these gradients apply only to the
SUP, can you tell us whether AUSTROADS have standards relating to the
busway, or does the same figure of 5% apply or is it different?
MS DE GROOT: Yes, there is two different standards. So the AUSTROADS Guide
35

states that gradients in excess of 5% should not be provided unless
unavoidable, and that applies to the shared use path.
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And then the other standard also applies the same standard; I have
referred to it, I will just find the name -- I can't remember the standard off the top
of my head sorry sir, the Busway and Design Manual.
JUDGE HARLAND: So AUSTROADS, the key point is AUSTROADS only relates to
5

the SUP, not the busway?
MS DE GROOT: Correct, yes Your Honour.
JUDGE HARLAND: And the other guide, for the busway, now because I think we're
thinking that it applied to both; now we know it only applies to the SUP,
according to you, that there is a similar design or safety concern with the

10

busway that's outlined?
MS DE GROOT: Yes Your Honour. The 5% grade applies in both standards. This
maybe some questions that are a bit better directed at Mr Hall than me, I think.
JUDGE HARLAND: Yes. All right. What was the name of the busway guide?
MS DE GROOT: Busway and Design Manual.

15 JUDGE HARLAND: All right.

MS DE GROOT: It has a longer name than that I'm sure.
JUDGE HARLAND: But they are guides, like a whole heap of other documents we get
to look at that are guides?
MS DE GROOT: Yes, correct.
20 JUDGE HARLAND: Not statutory instruments?

MS DE GROOT: Not statutory instruments that I'm aware. Of but they are provided
by NZTA and Auckland Transport and discussed quite thoroughly in the traffic
and transportation evidence as well.
JUDGE HARLAND: All right thank you.
25

~Ms de Groot continues (10.08 am)
MS DE GROOT: Kiwi has gone to considerable effort and expense to develop...
(Reads 43 - 44 exactly as submitted) ... That visibility of the facility from State
Highway 1 is maintained.
30

That is the end of my submissions Your Honour.
~Questions from the Board (10.09 am)
JUDGE HARLAND: We do have some questions if you just bear with us for a moment
please?

35 MR MARK-BROWN: I have a question, in the evidence yesterday on behalf of

Auckland Transport, it seemed to be that one of their concerns about the
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proposed Kiwi options of increasing the gradient was that there would
be -- would permanently reduce the efficiency of the operation of the public
infrastructure, in other words, the busway, because of the increased gradient.
Now you haven't addressed that in your evidence, and it seems to me it's
5

probably quite a technical area that perhaps Mr Hall would need to address; so
would you envisage asking Mr Hall to address that?
MS DE GROOT: Yes, it probably is a more technical matter.
I understand just from reviewing the evidence that the increase by 0.34% is
unlikely to have any discernible impact on the buses, but I do agree that this is

10

a technical matter that is probably best a question for the experts. So we can
put that to Mr Hall if that would assist?
MR MARK-BROWN: Okay thank you. That's all.
JUDGE HARLAND: All right, thank you Ms De Groot. We don't have any further
questions. Thank you very much.

15 MS DE GROOT: Thank you Your Honour.

JUDGE HARLAND: So that takes us to Waste Management's opening?
~Submissions from Mr Pilkinton (10.12 am)
MR PILKINTON: Good morning. I don't have any written submissions to hand up. I
20

am hoping you have the Joint Memorandum of Counsel that was filed late last
night.
JUDGE HARLAND: Yes, we've had a fair bit of paper this morning, so let's just find
the bit we need to be concerned about.
So take us through this, because we received this just before we came

25

in. So what I understand from it, is that you've reached full agreement on all
issues outstanding?
MR PILKINTON: Yes.
JUDGE HARLAND: And what you want to do is withdraw -- are you withdrawing your
submission or withdrawing your evidence?

30 MR PILKINTON: Seeking to withdraw the evidence Your Honour and be excused for

the remainder of the hearing; not the submission. And the reason for that is just
is just a safety net really in case something goes strangely wrong with this
Project and what the design might come out of it in the process.
JUDGE HARLAND: Well I'm not happy about that and I'll tell you why. Because if you
35

have your submission extant we have to deal with it. And if you have a side
agreement or some other way that you've resolved this, we have nothing in
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front of us that helps us to figure anything out. So what I suggest is this. That
we hold that thought; that you have some time to get whatever you need sorted
with NZTA and that we review the position again later on in the week, or
perhaps even earlier next week. And then that will give you some time to
5

consider where you want to go with this. If you insist on withdrawing your
evidence that's fine; you won't have any evidence to support your submission.
MR PILINGTON: The other option might be to potentially change the submission to
be in support of the Project, rather than in opposition.
JUDGE HARLAND: I'd have to give some thought to what we can do; Mr Berry I might

10

need some help from you with that. But, in any event, you've settled and you
don't want to participate any more in the hearing; we can note that as of today.
But how that gets achieved in a manner that's tidy for us as well as for you, and
I guess for the agency, we just might need to give a little more thought to. Are
you comfortable with that?

15 MR PILKINTON: Certainly, yes.

~Submissions from Mr Berry (10.14 am)
MR BERRY: Madam Chair, I am facing precisely this situation today in the other
Board of Inquiry hearing.
20 JUDGE HARLAND: Well that's good.

MR BERRY: Yes, it is good. Peace has broken out all over the region. The way we
have -- in fact, we've been called and Helen Andrews from my office will be
going to that Board at 10.45 this morning, but the way we're proposing to deal
with that is to leave my client's submission in. We've filed a joint memorandum
25

of counsel. The proposal is to leave the submission in because the basis for
the agreement is a condition that we were seeking to have imposed that's been
agreed. So we leave the submission in; leave the evidence in, but only on the
basis that the submission will provide the Board's jurisdiction to impose it, and
the evidence is -- the scope of the evidence, or at least conceptually, is reduced

30

to what evidence the Board needs to accept that the condition is necessary.
JUDGE HARDING: I see. All right. So does that -- that is helpful. Because this was
precisely why I made the direction early on that everybody thought was quite
unusual, which is it's not evidence until it's presented as evidence either by
consent or otherwise, because of my experience in other Board of Inquiries

35

where there has been difficulties with this sort of problem. This is not a
difficulty, this is a positive outcome.
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And I'm not sure how you're proposing to resolve this issue, whether you
do need the submission to remain in force for reasons such as Mr Berry has
advanced, or whether you don't, or whether you want some time to think about
it?
5

~Submissions from Mr Pilkinton (10.17 am)
MR PILKINTON: We can certainly go away and think about it.

I mean, in terms of

the conditions that are being proposed on the designation to address
Waste Management's concerns, they are already in the agency's rebuttal
10

evidence. So I think there's already jurisdiction there.
JUDGE HARLAND: Right. So it might be that there is a complete withdrawal -- well
you're not presenting any evidence is the important point and you are not
wanting to present any opening submissions or closing submissions at this
point?

15 MR PILKINTON: Correct, yes.

JUDGE HARLAND: Can I just ask for a moment, who is dealing with this for NZTA, is
that you Ms Sheard?
~Submissions from Ms Sheard (10.17 am)
20 MS SHEARD: Yes I am.

JUDGE HARLAND: Do you want some time to think about how we deal with it? I'm
happy to deal with it by memorandum. You've already filed your memorandum,
but I just want to make sure we don't have any extra work as a result of having
to cover off things.
25 MS SHEARD: No we're very comfortable with the Settlement Agreement. I guess the

condition that we've put forward in rebuttal, Waste Management could leave its
submission in on the basis that it wants to ensure that condition remains in at
the end of the process, and I suggest that may be the best way of going about
it.
30 JUDGE HARLAND: Well again, to just help us with the amount of paper we've got to

deal with, could you file a further memorandum recording that? And once that
memorandum is received, I'll make a direction in consultation with fellow Board
members about that, but it's likely to be exactly what you are seeking.
MS SHEARD: Certainly thank you.
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JUDGE HARLAND: So yes, you're tentatively and probably going to be finally
excused, thank you very much for the courtesy today and we'll deal with that on
the papers.
MR PILKINTON: Thank you.
5 JUDGE HARLAND: That takes us now to the position for Watercare. Mr Bangma?

~Opening from Mr Bangma on behalf of Watercare (10.19 am)
MR BANGMA: I have with me a very brief opening statement from Watercare.
You will see, Your Honour, that the opening statement is only one
10

page and it attaches to it a memorandum that was lodged with the EPA on
14 June regarding an agreed position that had been reached regarding
changes to the conditions.
But turning to the opening, paragraph 2, Watercare's involvement in this
Project and the focus of its submission and evidence is limited to the potential

15

effects the Project could have on the operation of the Rosedale Wastewater
Treatment Plant, including the two associated wastewater ponds.
Watercare understands that the Board made a site visit to the
wastewater treatment plant on 6 June 2017.
And Watercare's submission raised a number of potential issues and sort

20

changes to the proposed conditions to ensure that effects on the operation of
the wastewater treatment plant, including future plans for expansion, would be
properly addressed.
Two briefs of evidence have been lodged on behalf of Watercare, a brief
of corporate evidence by one of Watercare's managers, Mr Mark Bourne, and

25

we understand that the Board has read Mr Bourne's evidence and confirm they
don't have any questions for him. And on that basis he's been excused, I
understand, from attending the hearing.
The second Brief of Evidence from Watercare is the brief of planning
evidence from Mr Mitchell. Mr Mitchell's evidence included suggesting changes

30

to the designation and resource consent conditions to address Watercare's
concerns. And there are ongoing discussions I understand between him and
the planner for NZTA, and that's what's resulted in this memorandum of
counsel, which I've attached. So that resulted in some amendments to the
conditions which Watercare was satisfied with, Your Honour.

35

And I understand the current state of play with those conditions as
attached, is it's been suggested following the planning conferencing that those
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might be looked at again and there be some very small drafting changes; I don't
think anyone will call them substantive changes. Those are, I think, fairly close
to agreed and just being circulated at present. And presumably might be
incorporated along with other changes to the planning conditions when the
5

Board gets a revised set of those.
And perhaps at that point the Board could decide whether it wished to
hear evidence from Mr Mitchell or not? But he's not scheduled to attend for
some time yet, so there is time for that to be resolved.
So based on those amendments to the conditions, Watercare has no

10

outstanding concerns in relation to the Project.
JUDGE HARLAND: All right, thank you for that Mr Bangma.
I think we'd indicated it was most unlikely that we would require
Mr Mitchell, but if we can just reserve that that would be very helpful.
Well that takes us to some evidence.

15

But I think what we'll do is take the break 15 minutes earlier and come
back again nearish to quarter to.
Thank you.
~(Adjourned 10.23 am -10.43 am)

20

(10.43 am)
~ PAUL MICHAEL GLUCINA (Sworn) (10.43 am)
~Examination in Chief by Ms Sheard (10.43 am)
MS SHEARD: Good morning Mr Glucina. Is your full name Paul Michael Glucina?
MR GLUCINA: It is.

25 MS SHEARD: And you have -- have you prepared a statement of evidence dated 20

April and a statement of rebuttal evidence dated 15 June 2017?
MR GLUCINA: I have.
MS SHEARD: And do you confirm that you have the qualifications and experience set
out in section 1 of your primary statement of evidence?
30 MR GLUCINA: Yes.

MS SHEARD: And do you confirm that the contents of your statements of evidence is
true and correct to the best of your belief and knowledge?
MR GLUCINA: Yes.
MS SHEARD: And have you prepared a summary statement?
35 MR GLUCINA: Yes, I have.

MS SHEARD: Can you please read that statement now, thank you?
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MR GLUCINA: Certainly. This summary statement provides a summary of my
Evidence in Chief dated 20 April 2017 and my rebuttal evidence and includes
updates to my evidence since my rebuttal evidence was provide on 15 June
2017.
5

First off, my changing role.
On 3 July 2017 ...(Reads 2 - 4 exactly as submitted) ... the principles of
the concept plan have now been captured within the designation conditions.
MS SHEARD: Thank you Mr Glucina. Just before you answer any questions, were
you present yesterday for the legal submissions?

10 MR GLUCINA: Yes I was.

MS SHEARD: You'll be aware then that the Board asked a question about the funding
of local roads?
MR GLUCINA: Yes.
MS SHEARD: Are you able to add anything that would be of assistance to the Board
15

in that respect?
MR GLUCINA: Yes, I believe I could.
So, obviously my current role, I'm looking after the development of business
cases. I had a previous role at that agency as a planning investment manager.
So, part of that role was to work with local authorities on the funding of local

20

works. So, perhaps I could explain at a high level the funding of transport
infrastructure in New Zealand.
~Questions from the Board (10.48 am)
JUDGE HARLAND: All right, well, I think what I was interested in there was the

25

disconnect or the potential disconnect between planning instruments that might
enable decisions to be made about priority projects and what happens if, at the
NZTA level, there is a change of national priority and there can't be the degree
of alignment because there would appear to be a road block, because funding
is not available because of a particular planning process. That's what I was

30

really getting at, and it was specifically in relation to things like the flood works
at Greville Road and things like the cycling and walking, and Ms King I think
was saying there is just no budget for this kind of thing. And if you've got a ten
year plan that says well, it's not going to be available for ten years, how does
that help you? So that was the general surround. So you go ahead and tell us

35

what you want, understanding that that's the focus.
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MR GLUCINA: So that's very useful. So perhaps I might focus on the ability of both
the Transport Agency and Auckland Transport to change their investment
priorities?
So both bodies do need to work within the direction of the Government
5

Policy Statement, so the GPS. That is how the Transport Agency allocates its
funding, so the Transport Agency projects themselves are a hundred percent
funded through the National Land Transport Fund which is collected from fuel
excise duty and road user charges, so basically from motorists. But we also
fund local authorities who have projects which meet the GPS outcomes, and in

10

the case of Auckland Transport that will be providing 51% of funding for
appropriate projects.
So there is a process which happens every three years to develop the
Upper Regional Land Transport Plan, and that is where the agency and the
local authorities need to provide their list of investments over the next three

15

years and how they plan to drawdown on the National Land Transport Fund.
There is also the ability to modify programmes within that at any time. They're
often just subject to a significance test, which in most cases depends on the
capital value of the works and whether it has been consulted on in the past.
So, I guess in summary, I would say that the ability to put additional investment

20

around this area from Auckland Transport would come down to a prioritisation
decision, internally, as opposed to, in my view, a statutory restriction on their
ability. So it's just around the same as the Transport Agency where there are
priorities for investment at this stage.
JUDGE HARLAND: Right, and so just to help with that, the three year that you're

25

talking about, the three year Regional Land Transport Plan, is that the same
across the country? So it's always every -- there's a consistent three year
cycle?
MR GLUCINA: Exactly.
JUDGE HARLAND: Yes, and so in terms of this project, this was -- the agency had

30

notified this as a Project that was significant to it?
MR GLUCINA: That's right.
JUDGE HARLAND: Picked up by the Minister. And, so when was the funding for this,
for NZTA's part of it made clear? Just remind me?
MR GLUCINA: So we would have had the current planning period we're operating is

35

the 15 to 18 National Land Transport programme, so this Project has been in
there, in that programme. Our Board has made a number of funding approvals
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over time. So I would make the comment that the National Land Transport
Programme identifies projects which can be funded, but the actual decision to
make the funding available will either be at our Board level or lower depending
on the capital value.
5 JUDGE HARLAND: All right. So in relation to this Project, what I'm trying to get a

handle on is how it fitted with the three year plan that you told me about? And
how it might have impacted on decisions that Auckland Transport could have
made to deal with other things that it now says that NZTA should fund?
MR GLUCINA: So, as I said earlier, it has been in the current three year plan but I
10

think more importantly, if we put the plan to the side, since the indicative
business case phase we have been working in conjunction with Auckland
Transport as we developed up this Project, and I guess that's reflected in things
such as the wider network plan for the cycle network where we've worked with
them to understand what is the long term plan for the Albany network, what can

15

we provide through this Project and what might we provide in the future to
further enhance that.
So that has been underway for a number of years and will continue to be
underway going into the future. So they're very much a Project partner with us
on this investment.

20 JUDGE HARLAND: So, you're not -- well, how do you view then the requests

particularly for cycling, the extra connections? Is that the bridge too far, pardon
the pun, for you, or is that something which you say if Auckland Transport had
got themselves organised a bit sooner they could have re-looked at their
funding aspects? Where do you sit with that, or do you say you don't want to
25

comment?
MR GLUCINA: I would make one comment, because, I mean this is the nature of the
way we operate in Auckland where we need to plan on an integrated network,
but, we also need to understand the boundaries between ownership and
responsibility between different parties. At a generic level, referring to cycle

30

infrastructure in particular, the Transport Agency looks to deliver on core parts
of the network within our State Highway designation, or land ownership. And
that's been mapped out in a number of projects across recent history in
Auckland, but we've also worked again with Auckland Transport on local
roading connections which connect into our larger projects. Sometimes they

35

can take a number of years to tie in. So that's obviously not preferable, but
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again it comes down to their priority across Auckland Transport cashflows and
everything else.
So, I guess my view is it's not unusual to have a wider network planned
that is not delivered all at once, but the Transport Agency has a good record of
5

putting in the backbone of these networks when we come along with significant
projects such as this which can be built on over time.
JUDGE HARLAND: All right. That's helpful. So just to tie that up, when was the last
3 year plan that would have impacted on this Project?
MR GLUCINA: So that was the 2015 to 18 RLTP and NLTP, and then we're currently

10

under the planning process for the 18 to 21.
JUDGE HARLAND: Right, and is that when you say you're currently in the planning
for that next one?
MR GLUCINA: That's correct.
JUDGE HARLAND: How far along is that?

15 MR GLUCINA: So we've been talking to Auckland Transport around our draft

programme; it would be towards the end of this year, I believe, potentially early
next year where we'll start consulting on that.
JUDGE HARLAND: All right. Thank you for that.
I've interrupted the questions, I'm sorry, but I just thought we needed to clarify
20

what we might be interested in.
MS SHEARD: That was most helpful, thank you. I will now turn Mr Glucina over for
questioning.
JUDGE HARLAND: Thank you for that. Now, so we have Kiwi?
MS DE GROOT: Your Honour, we do not wish to ask any questions; this is one of the

25

witnesses that we had indicated we no longer wished to.
JUDGE HARLAND: Oh, I see. Sorry, that hadn't hit my schedule yet so I will delete
that. Thank you for that. So it is just open for our questions.
MR STEWART: I have a question, I'm not sure whether you're the right person to ask,
but I'll try. Looking at your Evidence in Chief at paragraph 7.1 (d) where you

30

are talking about the Project objectives, you will be well familiar with those, and
it says under (d) to provide safe walk and cycling facilities adjacent to State
Highway 1 and State Highway 18 and connections to local transport networks.
Now, yesterday we had a bit of discussion about the SUP on the northern side
of State Highway 18, and there was also some comment from Auckland

35

Transport I think it was, or Auckland Council, correct me if I'm wrong, about the
underpass and the effect on that of the northern SUP, and, in my mind, I was
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questioning how did the northern SUP come to be? Is it because it's just in line
with the Project objectives, or was it as a matter of mitigation of some effect? In
other words -- were you here yesterday?
MR GLUCINA: Yes, not for the whole day, but I was here for portions of it.
5 MR STEWART: No, well, it was the position from Auckland Council that the

construction of the SUP on the northern side would have an adverse effect on
the underpass because it would mean it would be used to a greater extent and
they could see some problems with that. I'm just trying to work out, what was
the driver, if you like, for the SUP on the northern side?
10 MR GLUCINA: So, I'm happy to provide an overview of my understanding of it. In

terms of the details, Mr Clark would probably be better in terms of some of the
implications of patronage, with the shared use path in place.
Coming back to the driver for providing walking and cycling connections,
obviously that's a part of the Transport Agency's mandate to provide integrated
15

transport solutions. So we did look to provide enhancement through our
Project. My view is we are doing that with the shared use path on the northern
side. I have read the evidence around the option analysis that was undertaken
between the different alternatives through there, and I believe that the current
Proposal is the optimum one.

20 MR STEWART: Yes, and what would you say to the assertion by Auckland Council

that the construction of the SUP will add or will affect adversely the already
substandard underpass at Alexandra Creek?
MR GLUCINA: So I guess my view there is that providing the additional opportunity to
cross around Paul Matthews is improving accessibility through there and
25

providing alternative options. Again, this is a situation we've come across in a
number of Transport Agency projects in the past where topography, land
restrictions, or a number of reasons might provide the -- might limit
opportunities for crossing locations for pedestrians. In a number of those
situations what we try to ensure is that there are opportunities available for

30

people that might be uncomfortable using one certain crossing facility; they
have another one available. And that's around designing for different customer
types. So you've got to understand the different users through these areas and
what might be appropriate for someone might not be for others. So providing
those opportunities is a way of mitigating that.

35 MR STEWART: Yes, thank you for that.
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JUDGE HARLAND: I have a question in relation to recreation and reserves. In your
rebuttal evidence, paragraph 5, you might want to have that open in front of
you?
MR GLUCINA: Yes.
5 JUDGE HARLAND: Paragraph 5.2, this was dealing I think with the swapping

like-for-like for recreation land and open space. And I just needed to be clear
because it's lost in the detail where matters have moved on to with this. So I'm
looking at 5.2 (b) where you were talking about the option for recreational land
exchange land at Brighams Creek Road and then there was some discussion
10

about Auckland Council saying they'd need three months to have a think about
whether that would work for them. And I just wanted you to update me on
where that had got to?
MR GLUCINA: So the current status within there is up-to-date as I'm aware of. So it
is just a work in progress in terms of that assessment of options.

15 JUDGE HARLAND: Right, so it's still the case, your evidence in rebuttal, 5.2 (a), and

(b) remain the same?
MR GLUCINA: That's correct.
JUDGE HARLAND: And likewise (c) and (d)? That's all of paragraph 5 basically, 5.2?
MR GLUCINA: Yes, that's correct; that's my understanding.
20 JUDGE HARLAND: So your understanding is that the preference is still for a land

swap rather than compensation in dollar terms?
MR GLUCINA: I believe so.
JUDGE HARLAND: And that's what you're interested in trying to find solutions for as
well?
25 MR GLUCINA: Yes. So we're happy to facilitate the outcome that Council is looking

for.
JUDGE HARLAND: Do you know, and tell me if you don't, where that's reflected in
any conditions, or is that a matter for your planners?
MR GLUCINA: Yes, that would be best referred to them.
30 JUDGE HARLAND: Well, if I could just get that flagged please, for the planners to

update us on where that is, and likewise for the Council witnesses to update
why it's three months for them to make a decision about those kind of things.
Thank you. Any questions arising?
MS SHEARD: No, no further questions, thank you.
35 JUDGE HARLAND: Thank you much Mr Glucina you are free to go if you wish. You

are welcome to stay if you like.
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~ (The witness withdrew - 11.05 am)
~DAVID GARY MOORE (Sworn) (11.06 am)
~Examination in Chief by Ms McIndoe (11.06 am)
5 MS MCINDOE: Can you please confirm for the Board that your full name is David

Gary Moore?
MR MOORE: Yes.
MS MCINDOE: And that you have prepared two statements of evidence the first
being a statement of Evidence in Chief dated 20 April and the second being a
10

rebuttal statement 15 June?
MR MOORE: That's correct, yeah.
MS MCINDOE: And that you have the qualifications and experience set out in
section 1 of your statement of Evidence in Chief?
MR MOORE: Yes.

15 MS MCINDOE: Do you have any corrections to make to your evidence?

MR MOORE: No.
MS MCINDOE: Can you please confirm for the Board that the evidence is true and
correct to the best of your knowledge?
MR MOORE: Yes.
20 MS MCINDOE: Now you have prepared a summary statement of evidence?

MR MOORE: Yes.
MS MCINDOE: Does the Board have that?
JUDGE HARLAND: Yes.
MS MCINDOE: Could I ask you to read that statement please?
25 MR MOORE: Sure.

This summary statement provides a summary of my Evidence in Chief
dated 20 April 2017 and my rebuttal evidence, dated 15 June 2017.
The Project's design and associated construction methodologies have
been developed based on ...(Reads 2-4 exactly as submitted)... I took part in
30

the expert conferencing session in transport and traffic: Site specific impacts
on 23 June 2017.
My evidence has not changed due to this.
JUDGE HARLAND: Are you cross-examining for Auckland Council first?
MR BANGMA: Yes, Your Honour, and sorry, by way of update there are no questions

35

from Auckland Transport for Mr Moore.
JUDGE HARLAND: All right, thank you.
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~Cross-Examination by Mr Bangma on behalf of Auckland Council (11.13 am)
MR BANGMA: Good morning Mr Moore. Now I understand you're a senior highway
engineer at Aurecon?
5 MR MOORE: That's correct.

MR BANGMA: And your evidence covers project design for this Project and
construction methodologies?
MR MOORE: Just design. Construction methodology is Mr Hale.
MR BANGMA: I'd like to ask you some questions in relation to the Rook Reserve
10

Alexandra Stream Underpass. Were you here for the Council's opening
yesterday?
MR MOORE: I was, yes.
MR BANGMA: So you will be aware that upgrade of the underpass is something that
the Council is pursuing?

15 MR MOORE: Yes.

MR BANGMA: So first of all, just by way of clarification, so that the Board, and we're
all clear, if I could ask you to turn to paragraphs 7.10 and 7.11 of your Evidence
in Chief? That's the part of your evidence just where you set out what's
proposed as part of this Project currently, in terms of improvements to the
20

underpass.
MR MOORE: Yep.
MR BANGMA: So at paragraph 7.10, so I understand from that the proposals
currently proposed by the agency include changing the alignment of the path
from the south to improve visibility?

25 MR MOORE: Correct, yeah.

MR BANGMA: Just a question of clarification, so changing the path in which
direction? Would it be closer to the stream on the west or?
MR MOORE: Yeah, so it would be -- the limitations of changing the path alignment is
just as far as we can go without encroaching into the stream. The retaining wall
30

that's currently there which blocks visibility to the portal as part of the design
has also been removed, so it's trying to get maximum visibility of the portal
without encroaching into the stream.
MR BANGMA: Will that result in significant improvements to the visibility if someone
was cycling down on that approach?

35 MR MOORE: So the bigger improvement actually comes from the removal of the

retaining wall that's currently there which blocks all visibility of the entrance.
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MR BANGMA: But would there still be existing -- you are obviously indicating in your
answer that the agency would do all that it could to improve visibility, but there's
some constraints there?
MR MOORE: Yep.
5 MR BANGMA: Would there still potentially be a visibility issue if you were coming

down on a bicycle on that alignment?
MR MOORE: Yes, the visibility would still be substandard.
MR BANGMA: Would that require a cyclist to slow down and get off their bike?
Would that be the cautious thing to do?
10 MR MOORE: At the moment there is a solid line painted on the existing path as well

to encourage cyclists to stick to their own side of the path and similar treatment
would be here.
MR BANGMA: And I note also that the other change that's proposed is the inclusion
of lighting and CCTV facilities?
15 MR MOORE: That's correct.

MR BANGMA: And then, finally I understand, I think this is paragraph 7.11 of your
Evidence in Chief, I understand that at one point NZTA was considering trying
to increase the width of the connection, and that would effectively by raising the
floor level in the tunnel so it was at a point where things were a little bit wider
20

due to the extra concrete?
MR MOORE: Yeah, that's correct, yeah.
MR BANGMA: But that option was discounted due to flooding effects?
MR MOORE: So this question is probably better addressed in more detail by
Mr Hughes, the stormwater engineer, but generally the effect it had on flooding

25

levels was modelled and found to be unacceptable.
MR BANGMA: Now, you indicate in your evidence that you were involved in the
alternatives assessment for the upgrade of the underpass?
MR MOORE: Correct.
MR BANGMA: I appreciate there will also be an opportunity to ask questions of

30

Mr Schofield, who is appearing later, but I'd like to also ask you some questions
about the alternative assessment. So in terms of that alternatives assessment,
that identified three options for upgrading the underpass?
MR MOORE: That's correct.
MR BANGMA: The option which the Council favours is option 3, so the 3 metre by 3

35

metres on a skewed alignment?
MR MOORE: Yes.
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MR BANGMA: Now as a result of the options assessment, I understand it was
concluded that this option is technically feasible, so it could be done?
MR MOORE: Yes.
MR BANGMA: And there is no further land purchases that are required?
5 MR MOORE: No, so the -- all options considered could be done within the currently

designation.
MR BANGMA: Within the current designation?
MR MOORE: Mmm.
MR BANGMA: So I want to now ask you some questions at a high level about the
10

construction methodology for option 3.
MR MOORE: So the construction methodology is best answered by Mr Hale.
MR BANGMA: Well, that's fine. I can ask questions of him if you prefer. They were
high level questions; I understand you are familiar with the options
assessment?

15 JUDGE HARLAND: Put the question anyway and if you can't answer --

MR BANGMA: If you don't feel comfortable answering that it's appropriate to ask
another witness.
Well, anyway, so the key point -- it's probably more just one extra
question on the assessment of alternatives -- so as a result of the alternatives, I
20

mean it was concluded, wasn't it, that option 3 would be preferable from a
public safety and user experience perspective due to the better sight lines and
visibility, you accept that?
MR MOORE: Yes.
MR BANGMA: And I understand from the options assessment it was concluded

25

though that NZTA didn't want to pursue this option on the basis of cost benefit.
So they acknowledged there would be some extra benefit but considered the
extra costs were such that it wasn't worth pursuing is that correct?
MR MOORE: That's correct.
MR BANGMA: And so sticking with the costs, I suppose, my -- on the basis you said

30

you were involved in the analysis of options, was there a written cost
assessment of option 3 done as part of the assessment of alternatives?
MR MOORE: Yes, once option 3 was identified as the preferred option a high level
cost was estimated based on that alignment.
MR BANGMA: High level cost. Are you able to tell us what that cost is roughly?

35 MR MOORE: It's in the region of $5 million.
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JUDGE HARLAND: Can I just ask a question around that? When you say 5 million is
that everything, i.e. part of it that you've agreed to do and part of you haven't
agreed to do?
MR MOORE: Yeah, the full replacement.
5 JUDGE HARLAND: What's was the component of it that you haven't agreed to do?

The cost of the component you haven't agreed to do?
MR MOORE: So that is the cost of -- that is the full replacement of the structure and
the realignment of the paths that would be needed as a result of that structure.
JUDGE HARLAND: Right, so there is not a partial?
10 MR MOORE: No.

MR BANGMA: So just sticking with costs for a moment, to the extent that you are able
to help the Board understand where these costs would roughly come from, so
obviously, I'd imagine there would be a large part of that cost would result in
replacing the structure?
15 MR MOORE: Yes.

MR BANGMA: And I understand that generally how that would happen is because the
underpass would be on a different alignment than what's currently proposed.
That would involve cutting the new alignment through State Highway 18,
dropping in the new structure and covering over the top; is that correct?
20 MR MOORE: That's correct. One of the significant challenges and contributors to the

costs of the underpass is the fact that it will have to bridge over the existing
stormwater culvert which will sit underneath the underpass. So that adds
significant cost.
MR BANGMA: So that would still sit underneath the underpass, as it does currently in
25

a sense?
MR MOORE: That's right and the cost does not include any potential replacement of
that culvert. So you would leave the existing stormwater pipe where it is, and
just replace the underpass above it.
MR BANGMA: I see, and again, so this high level order of cost, that $5 million figure

30

which must have come from somewhere, was there I guess a number that was
put in relation to the structural component for cutting and putting in the new
structure and covering it over?
MR MOORE: There was, but I don't know that number off the top of my head. It's the
majority of costs.

35 MR BANGMA: It's the majority of the costs?

MR MOORE: Yeah.
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MR BANGMA: But presumably other costs would include costs in relation to traffic
management measures for State Highway 18?
MR MOORE: That's correct. So the cost includes traffic management; it includes
design fees, contractors’ fees; it includes everything. So there would be a
5

significant traffic management component to construct this underpass, and I
think that's something that perhaps Mr Hale will touch more on.
MR BANGMA: Would Mr Hale or -- I suppose I can ask him, would he be better
placed to answer questions in terms of the relative breakdown in costs for traffic
management measures?

10 MR MOORE: No.

MR BANGMA: Mr Schofield perhaps, if it was his alternative?
MR MOORE: So Mr Schofield has knowledge of the full MCA process, yes.
MR BANGMA: Okay, thanks.
Then just one last question, or line of questions, perhaps, as I
15

understand it NZTA's position is that it doesn't consider upgrading the
underpass meets cost benefits analysis, but it says this is something which
could be pursued by the Council as a separate Project if the Council wishes to?
MR MOORE: Mmm.
MR BANGMA: However, given the construction methodology that you've just outlined,

20

and that if the Council did pursue this as a separate project, that would involve
cutting up State Highway 18?
MR MOORE: Yes.
MR BANGMA: It would require traffic management works on that, et cetera. I mean,
do you accept that if the Council was to pursue this as a separate Project it

25

requires NZTA's agreement to do this?
MR MOORE: Yes.
MR BANGMA: And is it at least possible that NZTA might decline to give that
agreement on the basis of the traffic disruption it would cause to the State
Highway?

30 MR MOORE: I can't comment on that.

~Cross-Examination by Ms De Groot (11.24 am)
MS DE GROOT: Mr Moore, I have some questions for you regarding the proposed
busway and shared used path adjacent to the Kiwi Self Storage site at
35

12 Holder Place. Are you familiar with the Kiwi site?
MR MOORE: I am, yes.
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MS DE GROOT: Your primary evidence records that you were the
design -- managing the highways design lead for the northern corridor
improvement Project; is that correct?
MR MOORE: That's correct.
5 MS DE GROOT: So you will be familiar with the design of the busway and shared use

path adjacent to Kiwi site?
MR MOORE: I am, yes.
MS DE GROOT: Are you aware that the busway and shared use path will be
supported by a retaining wall with a height between 5.5 and 7.2 next to the
10

buildings on Kiwi's site?
MR MOORE: Yes.
MS DE GROOT: And you are aware that this will mean that the busway and shared
use path will be situated above the existing roof level of the buildings on Kiwi's
site?

15 MR MOORE: I don't believe it pushes the busway above the existing roof level. I

think when you look at the drawing it's slightly below.
MS DE GROOT: And you are aware that Kiwi's concerned about the blocking effect of
that structure on the views from vehicles travelling on State Highway 1 including
the off-ramp?
20 MR MOORE: I am, yes.

MS DE GROOT: Have you read Mr Hall's evidence for Kiwi, Mr Moore?
MR MOORE: I have yes.
MS DE GROOT: So you have will be familiar with his suggestion of reducing the
height of the busway and shared used path adjacent to Kiwi's site to reduce that
25

blocking impact?
MR MOORE: I am, yes.
MS DE GROOT: And that to reduce the height of the structures Mr Hall has suggest
that the clearance height of the structure over Constellation site is reduced
coupled with an increase in the gradient of the busway and shared use path to

30

5.3%?
MR MOORE: Yes.
MS DE GROOT: At paragraph 6.3 and 6.4 of your rebuttal you indicate that an
increase in the gradient from 5 to 5.34% -JUDGE HARLAND: Just wait a moment until he has a look at that please.

35 MR MOORE: Which paragraph?

MS DE GROOT: 6.3 and 6.4 of your rebuttal.
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MR MOORE: Okay.
MS DE GROOT: There you indicate that an increase in the gradient from 5 to 5.34%
will require a departure from the maximum grade values for a busway and
shared used path in the Busway Planning and Design Manual and the
5

AUSTROADS Guide to Road Design; is that correct?
MR MOORE: That's correct, yes.
MS DE GROOT: NZTA has recorded in its legal submissions that the process for a
departure from those standards involves consideration of issues including the
magnitude of the change and value to NZTA, if the departure was approved, an

10

internal review by NZTA, and acceptance by relevant stakeholders including
Auckland Transport. Is that correct, Mr Moore?
MR MOORE: That's correct.
MS DE GROOT: So I understand that the process is largely internal, but NZTA may
also seek approval from our stakeholders such as Auckland Transport?

15 MR MOORE: Yeah, so departures on the busway and the cycleway would both have

to involve relevant teams from Auckland Transport.
MS DE GROOT: And as part of that process there may be some further assessments
completed by NZTA staff or consultants, is that correct?
MR MOORE: Yeah, so the consultant who would put together the departure would
20

have to look at a variety of issues, including the benefits, the disbenefits, the
safety risks, the costs involved and make a recommendation to the
stakeholders.
MS DE GROOT: Do you agree that that process could be undertaken relatively
quickly?

25 MR MOORE: It's a process involving multiple stakeholders, so it would probably take

3 to 4 weeks to fully complete.
JUDGE HARLAND: Sorry, you've talked about multiple stakeholders, but you've
talked about NZTA and Auckland Transport, that's two, and perhaps a
consultant that's three?
30 MR MOORE: Maybe I should clarify. It would be multiple teams within Auckland

Transport, so we have the bus team, the light rail team and the walking and
cycling team would all be involved in various aspects of departure request.
MS DE GROOT: But the only entities involved would be NZTA and Auckland
Transport and any consultant?
35 MR MOORE: That's correct, yes.
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MS DE GROOT: At paragraph 6.5 of your rebuttal, you might want to just go there
now, you indicate that lowering the bus ways proposed by Mr Hall would likely
provide a reduction in construction costs. Is that correct?
MR MOORE: That's correct yes.
5 MS DE GROOT: Has NZTA estimated what these cost savings might be?

MR MOORE: They have. They've estimated a cost difference between the design
that's been lodged and the design put forward by Kiwi and it's in the region of 1
to $1.5 million.
MS DE GROOT: Thank you, Mr Moore. I have no further questions.
10 JUDGE HARLAND: Is there any re-examination so far or would you rather wait until

you have heard the Board questions?
MS MCINDOE: I would prefer to wait until after the Board questions, thank you.
~Questions from the Board (11.30 am)
15 MR MARK-BROWN: Mr Moore, good morning.

MR MOORE: Good morning.
MR MARK-BROWN: You would have heard the submission this morning and the
discussion of Kiwi, different options?
MR MOORE: Yes.
20 MR MARK-BROWN: There is a few questions I've got regarding that.

In terms of Kiwi's options and variation to the grade, as you've just
indicated, that would need to go through a number of stakeholders, but I guess,
I'd just like your overall view on the -- what you think the outcome might be in
terms of a small increase in grade? Are you willing to, based on previous
25

experience, give a view on that, or is it really just too many things to consider
and can't be -MR MOORE: No, I can provide a view on that.
So, during the development of the design that's been lodged, the design
standards for the shared used path are based on AUSTROADS and their

30

standard figures. The values for the busway are based on the Planning Design
Manual, but they've then been through a process with Auckland Transport, bus,
and rail teams to ensure that they were satisfied with the standards, because
that manual is reasonably generic and has to have certain inputs from local
standards to update it.
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As I was saying, the design -- the criteria agreed, coincidentally, is the
same for both facilities. So both require a maximum gradient of 3% as a
desirable maximum, and then as the absolute maximum of 5%.
So there is no current departure on the busway running at 5%.
5

The shared used path and the design for lodgement runs at 5% which is
in itself a not a departure; it is at the limit. However, there is a departure in the
lodgement design for the length over which that 5% is required. That departure
was prepared and discussed with the Auckland Transport walking and cycling
team, and was rejected. So on the understanding they were looking for in detail

10

design they were looking for an improvement over that 5%, both in terms of
length and in terms of the actual value of 5%.
So based on those discussions increasing the gradient beyond 5%
would likely not be acceptable to them.
MR MARK-BROWN: That's for the --

15 MR MOORE: That's for the shared used path. For the busway we have had some

preliminary discussions with AT metro and in the Joint Witness Statement,
Mr Maule actually outlined his concerns that the existing gradient north of
Sunnynook Station, which Kiwi Storage design looks to replicate, is having
adverse effects on the performance of fully laden double decker buses. So it's
20

not something they would like to see replicated if avoidable. And in this case it
is avoidable.
MR MARK-BROWN: Moving on this issue of Kiwi's option of I think the same grade
but it would require reduced clearance of the proposed bridge. Certainly when I
looking at the Joint Witness Statement, it wasn't clear to me whether the

25

proposed reduced clearance would be acceptable to you?
MR MOORE: So in the Joint Witness Statement I think all parties and experts agreed
that 5.6 would be an acceptable value.
MR MARK-BROWN: It would, so you are saying that the 5.6 clearance?
MR MOORE: Yeah.

30 MR MARK-BROWN: So perhaps, does that mean that perhaps the Kiwi option of not

increasing the grade then might be acceptable from a grade point of view?
MR MOORE: Not necessarily, because as I stated, Auckland Transport were looking
for us to improve on that 5% gradient lodgement design and one of the ways of
doing it would be to lower the head room over Constellation to that 5.6. If you
35

do that, and keep the wall the same height as currently proposed at Kiwi
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storage you end up with around 4.5%, so that's one of the ways in detail design
the Alliance may have looked to try and improve in that section.
MR MARK-BROWN: So in terms of the issue of long term public asset and managing
the costs of that, would your view be that that it's important to keep that grade
5

as low as you can? So essentially what you are saying is there's a trade-off
there, and you've looked at it carefully. I don't want to put words into your
mouth but this is my interpretation of what you're saying. You've looked at it
carefully and you're saying that what Kiwi's suggesting could possibly be done,
but from your point of view you want to keep that grade low from an overall view

10

to do with long term operational buses on that, and minimising the grades that
they have to do. So it's not so much a safety issue of a maximum grade, but it's
really an overall view. Would that be a reasonable way to say what you're
saying?
MR MOORE: Yeah that's correct, there are safety aspects, but it's more to do with the

15

efficiency of the public network that we're constructing, yes.
MR MARK-BROWN: And that would be relevant for buses and also in the future if
there was light rail.
MR MOORE: Yeah that's correct, so the design standards that have been applied
here with that 5% have light rail or mass transit in mind. It's not a driving factor

20

but it would be a similar issue in the future where an increase in gradient would
potentially affect the speed of trains, yes.
MR MARK-BROWN: I would like to now move on to the shared use path on State
Highway 18 and it might be quite helpful if -- could EPA perhaps put up the
drawing that shows the layout plan, because I have some quite specific

25

questions for the SUP south of the Alexandra underpass, is that possible to do
that?
I guess my question relates to -- I'm pretty sure it was in your evidence in
response to suggestions from a number of people that why not have the SUP
on the southern side. My understanding is that there are pinch points that

30

would make that difficult to do, and then if you do put it on the south side then it
precludes widening the motorway.
Are you able to just recap those particular issues, because they are, I
guess they're quite technical, and rather than -- yeah, if you perhaps look back
at your evidence and perhaps just recap those for us, or for me anyway. That

35

would be useful. Just why you don't -- why it's not practical? My understanding
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is you're saying it's really not practical from an overall consideration to put the
shared used path on the south side for a number of reasons.
MR MOORE: So as I can -- I was involved in the transportation aspects of that
assessment. For an overall view, it may be best addressed by Mr Schofield,
5

but in terms of the transportation and design issues, the major differences
between north and south were, in terms of future proofing or supporting the
ability to either widen State Highway 18 at some point in the future, or perhaps
add a busway.
In that respect the shared used path is better off on the north side,

10

because it's well out of the way of any future widening that would likely occur.
MR MARK-BROWN: Could you just maybe delve into that? Why is that?
MR MOORE: So the likely cost if State Highway 18 was ever widened or more
facilities added, based on the property impacts, you would more likely go south.
The cost of acquisition of the commercial properties along the northern side

15

would be a big constraint.
The other design reason or transportation reason was the effects of
construction. So, if the path is on the northern side, we have to realign a
certain amount of State Highway 18, and pull it slightly further to the south, in
order to squeeze the shared used path without significantly impacting the

20

commercial properties, along the north side. If the path is on the south side,
within an attempt to get it within the designation that's proposed, a significantly
larger portion of State Highway 18 has to be moved to the north, as soon as it
comes out from the Albany interchange. And that's to try and generate space,
to get the path in on the south side, to try and minimise the property impacts.

25

That would also involve not just a cost element, but a large increase in
temporary traffic management through the construction of this area.
In all the other categories for transportation, both options scored equal.
MR MARK-BROWN: Okay, all right thank you.
MR STEWART: If we go back now to the Kiwi submission and I've heard what you

30

said about the 5% grade and that sort of thing, but I believe it's true, I think it
might have been your evidence it's certainly in somebody's evidence that the
grade already on the southern side of Sunset Road is I think about 5.6 is it not?
MR MOORE: So the gradient on the existing busway is 5.34, so it matches what's
proposed.

35 MR STEWART: I understand in your responses to Mr Mark-Brown that obviously you

would like to retain that as a maximum of 5% because that's better, but given

Page 157

that there is already a greater grade on the south side, then assuming that
buses can get up that grade now, then they presumably wouldn't be any further
or more difficulty for them getting up and down the grade if it was the same on
the other side is that right?
5 MR MOORE: Sure, so the actual ability of the buses to use the grade is not the issue.

The issue is the adverse effect it has on the speed of the buses.
MR STEWART: On the speed?
MR MOORE: Yes. So what happens at present, it's my understanding, and it may be
something that Mr Maule is better placed to respond to, so when they have got
10

double decker buses that are fully loaded that gradient is having quite a
significant impact on the speed of the buses. It's not something that Auckland
Transport would like to see.
MR STEWART: I accept that, I understand that and -- but we've heard in evidence of
course that if the grade was to be increased as Kiwi are asking for, it's a

15

relatively short distance isn't it?
MR MOORE: So that depends on what happens either side of that grade. So the
lengths that were shown there do not include the gradient greater than 5%
that's within the vertical curvature of the busway. So the crest that comes over
Constellation Drive, the steeper the gradient, there is a section within that

20

vertical curve that also has a gradient steeper than 5% and the same with the
side curve as we go to go across the Watercare pond. So the total length is
actually larger than is shown. Generally speaking the steeper you go the
shorter the gradient, that is true.
MR STEWART: Perhaps if I can move onto something else, which I don't remember

25

reading in any of the evidence or any of the reports, and it may be a slight red
herring but I'll raise it anyway. You've been talking on the basis that we've been
talking about buses and double decker buses and I'm assuming, although it
wasn't stated anywhere, I read that these would be diesel, has any
consideration been given that we are rapidly moving towards electric vehicles

30

and possibly electric buses and have you considered that and does that
actually make any difference, the performance of an electric engine I believe is
different from a diesel engine. Does it make any difference?
MR MOORE: So that's not something that's been considered at this stage.
MR STEWART: All right, do you have any technical ability to answer the question

35

then as a general principle, because I'm not an engineer but I understand that
electric engines have got more torque I think is that the right word? And
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Mr Mark-Brown is the right person to answer this, but do you have any
information about whether electric engines would make any difference?
MR MOORE: It's not something I could comment on.
JUDGE HARLAND: Well who could, from your team?
5 MR MOORE: Perhaps Mr Maule in his role at Auckland Transport may know the

future plans for buses?
JUDGE HARLAND: Well it's not so much it's probably inevitable, it's going to happen
it's just a question of when, and we just need to know who is the person who
might know about it, you think Mr Maule, no-one at NZTA that's giving evidence
10

here?
MS MCINDOE: We don't have anyone with expertise in engine performance and if it's
the busway that you're interested in, then perhaps it is evidence that's better
coming from Auckland Transport?
JUDGE HARLAND: Well I think the NZTA website have some information about

15

electric vehicles, because I've looked at it myself, but I'm not sure that it relates
to buses and it's probably a different department. Perhaps we could stick with
asking Mr Maule and see where we get to? We put it on the table. It's an
interesting point.
MS MCINDOE: If after asking those questions you still find there is information that

20

you would like and you don't have then we could reconsider the matter then and
provide further information if it's required.
JUDGE HARLAND: Thank you for that.
MR STEWART: Well I accept it may in fact be a red herring, but it's something that
occurred to me and it's probably occurred to other people. But thank you.

25

In your paragraph 7.12 of your Evidence in Chief, you say at the end there, we
are talking about the SUP underpass and upgrading Alexandra creek:
"I expect to be able to provide further information prior to the inquiry."
Is this what you've actually been talking to us about now?
MR MOORE: Yes, that's correct.

30 MR STEWART: And section 9 of your evidence, you seem to have accepted some of

the submitters' detailed suggestions and it appears that your view is that these
can be addressed through detailed design, which I understand. And the
question I have really is how do we ensure that these concessions are reflected
in the final design?
35 MR MOORE: Is this in relation to the shared used path connections?
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MR STEWART: Yes, well all the comments you've made in section 9 relate to your
response to the submissions.
MR MOORE: Yep. So the -- I think as discussed, or as mentioned yesterday there's
been follow-up taken with Council and Auckland Transport on their suggestions
5

for additional shared used path facilities and those are currently being included
into a side agreement between those parties, that is my understanding.
MR STEWART: Okay so that's really the answer to my question is it, that the detail
will be accommodated in a side agreement, so they won't necessarily be
changed in the -- to the plans in the --

10 MR MOORE: Yeah that's correct, so none of the proposed changes were considered

an effect of the Project, but an opportunity to add some additional facilities.
MR STEWART: And then in paragraph 9.38, just a minor one really, but talking about
carparking outside the scope of project, and:
"I do not consider extra carparks required to mitigate any Project effects."
15

I just wondered about that because obviously if you're going to provide more
bus stopping facilities then I assume there will be more carparks required and
you are saying that's not an effect of the Project?
MR MOORE: That's correct, yes.
MR STEWART: Well then the question is whose responsibility is it, is it Auckland

20

Transport?
MR MOORE: Yes.
JUDGE HARLAND: Mr Moore, just coming back to the point about safety departures
and you've explained helpfully that it's not so much the safety departures, that's
one aspect of it, but there are the more important design issues from your

25

perspective.
The comment made this morning through the opening address for
counsel for Kiwi was that you hadn't supported a safety audit process; I wanted
to give you the opportunity to comment upon that and to perhaps explain why
that was the case?

30 MR MOORE: Sure. So a safety audit process is actually slightly different from a

departure process. So the difference is the departure process involves the
technical experts from the various stakeholders involved assessing and signing
off or rejecting that departure. A safety audit process is presenting a complete
design to a panel of road safety audit specialists who would look at it, and they
35

only look at it from a safety perspective. So in a road safety audit they do not
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consider costs, value for money, residual risks. They will only consider the
safety aspect of that departure.
JUDGE HARLAND: So let's just assume that counsel was referring to a departure
process with a focus on safety rather than a safety audit, do you want to
5

comment on the suggestion that it wasn't supported to at least undertake that
process before this hearing?
MR MOORE: Sure. So certain amount of discussions were undertaken with Kiwi
Storage. The drawing that has been provided was actually produced by
Aurecon based on some suggestions of parameters from Kiwi Storage. In

10

terms of pursuing a departure request at this stage, it's not appropriate to do it
at this stage.
JUDGE HARLAND: Why not?
MR MOORE: There is too many other parameters that could be affected by that
departure request.

15 JUDGE HARLAND: Such as?

MR MOORE: So through the section we have issues with we have to tie in with the
existing Constellation Bus Station. We have to get sufficient clearance over
Constellation Drive. We have the gradient. We have the interaction of the
busway with the State Highway 1 to 18 ramp and how that interacts levels wise
20

and clearance wise. The ramp itself may have to be finalised in detailed design
in terms of its gradient and it may go up or down and may influence the levels
on the busway.
So locking in a gradient now may limit the ability to change these things
or optimise them through the detailed design process.

25

So as previously mentioned, Auckland Transport had looked for us to
optimise the gradients on both facilities during the detailed design phase. So
agreeing or signing off a departure for both headroom and for gradient at this
stage would hinder the ability to do that.
JUDGE HARLAND: Right, but looking at it from Kiwi's perspective, they seem to be,

30

or would probably be saying they're between a rock and a hard place because
they put forward an option; the answer is well, we're not going to have a look at
it from a departure perspective, and there's all these variables. But from their
perspective, there could be some significant mitigation obtained by what they
suggest. So, where would you suggest, if at all, that process was properly

35

undertaken or undertaken in a fulsome, rather than a high level way?
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MR MOORE: Sure, so the most appropriate stage of the Project to look at this
gradient again is during the detailed design phase.
JUDGE HARLAND: Right. And is there commitment, or is NZTA prepared to look at it
again at that point?
5 MR MOORE: Not at this time.

JUDGE HARLAND: Why not?
MR MOORE: Because too many factors are unknown. It can be -- it's something that
can be reviewed at the detailed design stage once some of these parameters
are better known, but it's not something they can fully commit to without
10

knowing those parameters.
JUDGE HARLAND: All right, if we found that NZTA was unable to mitigate an adverse
visual effect by what it proposed, how significant is this issue in the scheme of
things for you?
MR MOORE: In terms of?

15 JUDGE HARLAND: Well if we reached the position where we agreed with Kiwi that

there were adverse visual effects by what is proposed currently, and that they
were unable to be mitigated by what was proposed by NZTA, what I'm trying to
gauge is how seriously or how much you would consider that to be a fatal flaw
for you?
20 MR MOORE: I think from my perspective compromising a public facility, and it's an

important public facility, and compromising the efficiency of that facility for a
private individual is not something I'd like to see done.
JUDGE HARLAND: No, but if we disagreed with you on that, is this a deal breaker,
because it might mean that there was a decline for this aspect? And how
25

significant in the scheme of things would it be for NZTA to then say well we're
just not even looking at it?
MR MOORE: So, as I say, if it was a decline of the project, it's something I think
NZTA would have to accept.
JUDGE HARLAND: So it's a matter that's important to you. Where is it, is it a deal

30

breaker for you, or is it just something that you're saying we're not prepared to
even look at?
MS MCINDOE: Sorry, Your Honour, I wonder if this is the right witness for these
questions simply because Mr Moore isn't able to speak for the
Transport Agency really, he is the design engineer, he can comment from a

35

design perspective, I guess, if that's the nature of your questions about whether
from a design perspective this would be a deal breaker? But if your questions
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are about whether the Transport Agency as an agency should agree to these
matters, then that is something which Mr Glucina is better to answer.
JUDGE HARLAND: Well the problem here is we've got Mr Moore saying that from a
design perspective they're not prepared to look at it at all. That's what I'm
5

hearing. That actually they think it's -- or he thinks, and he's venturing into an
area which might not be design, which is this is a private interest. So I'm
focusing on the public interest here. He's volunteered that perspective. His
evidence so far is that there's no prospect that he would be prepared to look at
any change in the design at any stage.

10 MS MCINDOE: His evidence so far is that he has looked at this matter.

JUDGE HARLAND: Yes, but he is not prepared to look at it further at the detailed
design stage because he has just told us you have to look at these matters at a
detailed design stage because of all these other parameters, but NZTA is not
prepared to do that.
15 MS MCINDOE: I actually heard mixed responses.

JUDGE HARLAND: Let's ask him. Would you be prepared to look at it again at a
detailed design stage or not?
MR MOORE: So the detailed design stage when the other parameters were looked
at, it's something that could be investigated.
20 JUDGE HARLAND: Well "can be" is perhaps, rather than you would be committed to

looking towards it?
MS MCINDOE: And again, Your Honour, Mr Moore is not part of the Alliance that will
be carrying out detailed design and therefore he is not able to commit either the
Alliance or the Transport Agency to look at this.
25 JUDGE HARLAND: Fair enough, so who is?

MS MCINDOE: It would be Mr Glucina.
JUDGE HARLAND: But he won't know anything about the detailed design I presume
if we get him back?
MS MCINDOE: No because it hasn't been carried out yet.
30 JUDGE HARLAND: All right, we might need to recall him then. Thank you.

Mr Moore you don't have to be in the hot seat about that particular issue, which
is probably a great relief for you.
To recap, your concerns from a design perspective are not so much
about -- well safety is an aspect of it, but that's perhaps not so much as
35

important as the other design elements is that correct?
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MR MOORE: I think it's probably, to summarise, I think the safety issue is more on the
shared used path and the efficiency concern is more on the busway.
JUDGE HARLAND: On the shared used path, Kiwi's counsel this morning said that
Ms King had agreed in principle to the gradient of 5.34%, were you aware of
5

that?
MR MOORE: I'm not aware of that, I wasn't in that session.
JUDGE HARLAND: All right well we'll ask her about that.
The only other matter I wanted to ask you about was in relation to your
rebuttal evidence, paragraph 11.2, that was dealing with Mr Fogarty's

10

suggestion concerning the extension of the T2 lane. And again this might be
more appropriately addressed to the planners. But, is it intended that that
would somehow find its way into the conditions or where does that go from
here?
MR MOORE: I think it probably is a question for the planners more than me, but from

15

a technical perspective and design perspective there's no reason why we
couldn't do it.
JUDGE HARLAND: Are you expecting that to go somewhere that particular
agreement you have, or not?
MR MOORE: I have no objection with it becoming a condition from my perspective.

20 JUDGE HARLAND: Well it might not need to be, but was it your understanding that

that would go somewhere?
MR MOORE: Yes.
JUDGE HARLAND: All right thank you for that. So perhaps if we could pick that up
somewhere else?
25 MR MARK-BROWN: I was just wondering, given the discussion since my previous

questions to you, do you have a copy of the Aurecon drawing which was
produced by Ms Tree [sic] for Kiwi?
MR MOORE: I don't think I do.
MR MARK-BROWN: 0302B had those different alignments.
30

Would it be fair to say that you would be familiar with the lodgement
design, that black -- the top black line?
MR MOORE: Yes, that's correct.
MR MARK-BROWN: So can you explain to me the -- well my understanding from that
is you've got probably two fixed points one at each end, that was, I guess that

35

was my understanding, but your subsequent answering questions are you
saying that say at the bottom end it might actually change where you're starting
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there? So although you've got a lodgement design that shows 5%; when you
responded to my questions you said you're trying to keep the grade lower, so
you're saying that during the detailed design it's likely there will be some
pressure on the designer to try and get less grade?
5 MR MOORE: That's correct. So looking at the drawing it shows that if you were to

reduce the clearance over Constellation Drive for example, but keep the fixed
point towards the Watercare underpass yeah you could achieve a gradient
more in the range 4.5% and try and improve this section. For the sake of this
study there had to be some assumptions around what the fixed points were.
10

Which is -- so the 5% versus the 3.4 are not using the same fixed parameters.
One of them is using the reduction of the headroom over Constellation Drive.
So the fairer comparison between those two parameters is about 4.5% on the
lodgement versus 5.3 on the Proposal.
JUDGE HARLAND: We've just got an issue we've discussed, which I think it's fair we

15

put out there.
MR MARK-BROWN: If I go back to the applicants, I guess it raises an issue, your
point that he's not part of the Alliance and so when it comes to detailed design it
will be up to the Alliance to do that in accordance with conditions and what
comes out of any decision that we make.

20 MS MCINDOE: That's correct, that's what our legal submission said.

MR MARK-BROWN: Right. So I'm quite interested in pursuing the conditions, I guess
it's probably one of these moving pieces that until we see what -- we don't want
to look at all the conditions now because they might change and it's going to be
re-worked, but I think it's something to bear in mind that I guess we certainly
25

need to be clear that in the conditions to really tie this down, in other words, if it
is going to be a requirement for the Alliance to minimise that grade, that needs
to be there somewhere. I'm not sure that it is?
MS MCINDOE: It's currently not. And I guess this is something that I had anticipated
would be discussed. One of the difficulties which the Transport Agency

30

experiences is the tension between allowing scope for constructors and
alliances to innovate and achieve better solutions and the tension between that
and providing enough certainty in the conditions that in fact the effects are
appropriately addressed. And therefore, the conditions set that we produced
and lodged and which has been revised over time, the Transport Agency has

35

tried to -- I mean, I know those conditions have actually all been in the hands of

Page 165

the experts rather than the Transport Agency itself, but the agency is keen to
ensure that the conditions focus on the effects.
MR MARK-BROWN: On the effects.
MS MCINDOE: And there is, the agency says, no effect here that needs to be
5

mitigated and therefore there is no condition relating to this part of Kiwi Self
Storage's case. There are other conditions relating to the Kiwi site, but not this
part. And the only conditions which relate to the Project design are the
conditions which they're sort of general accordance conditions RC1 and DC1,
which require the Project to be constructed in general accordance with the

10

arrangement plans which were lodged. They do not show elevations.
So if the Board did consider that a condition was required, then a special
condition would need to be drafted. It's not one which the Transport Agency is
currently volunteering.
JUDGE HARLAND: All right well the problem here is this. We're in a Board of Inquiry,

15

we're not in an interim Environment Court decision phase. And so whatever we
approve in the draft report is it. So there is not a chance for people to come
back and think about it later. It's kind of an all or nothing process.
And so I guess, you don't need to answer this now, but we need to be
very clear about how significant this issue is, because you don't have a backup

20

position at the moment, your position is there's no effect that needs to be
mitigated. If you lose on that, where do you sit? And I think I've made that
fairly directly, that point. And it might be just appropriate to hold that thought
and for you to have a think about it, and come back, we might need to recall
some witnesses on that.

25 MS MCINDOE: Yes fine to do. I do have a couple of questions in re-examination.

JUDGE HARLAND: Yes of course. And the other thing is, normally what I do is ask
for re-examination first and then questions from questions arising, simply
because from questions arising there might also be some questions from Kiwi.
So I think it's probably preferable that we go with Kiwi first and then you have
30

the final say, because it's your case.
So have you got any questions that have arisen from the questions of
the Board Ms de Groot?
MS DE GROOT: No, Your Honour, I don't think I have any further questions.
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~Re-Examination by Ms McIndoe (12.06 pm)
MS MCINDOE: Couple of questions, the first one Mr Stewart asked you a question
about carparking and he asked about the carparking that was to be provided by
5

the Transport Agency. Can you provide some information about this in relation
to the busway, are you able to advise whether the busway will have any
additional stops in relation to the -- as a result of the Project?
MR MOORE: Yes, I believe the section of the submission being responded to is
Meadowood Community Centre who would like additional parking at

10

Constellation Station to address an existing problem with bus passengers
parking at/or near their facility. I think it's some sort of traffic generation and
parking numbers and bus numbers; I think that's maybe best addressed by
Mr Clark.
JUDGE HARLAND: The other question I had also related to a question regarding

15

Mr Fogarty's submission and the extension of the T2 lane. You've agreed that
that could be looked at during the detailed design.
Could you advise the Board what effects that -- whether that extension of a T2
lane would be related to effects and if so, how?
MR MOORE: No I don't believe the. The way that's actually achieved is it is an

20

existing ramp for the buses into Constellation Bus Station at present and that
limits the ability to the T2 lane to be extended. As part of the work that ramp is
being removed and we have a piece of land available to extend that and the
extension itself is only I think in the region of 20 metres something like that, so
it's not significant.

25

~ (The witness withdrew – 12.08 pm)
MS MCINDOE: The next witness is Mr McGregor, Mr McGregor has, as you know,
has presented evidence on utilities but is here also in matters regarding hockey.
And to assist with that we have spent the night preparing a short supplementary

30

statement for him.
And I understand there are some printing issues; I wonder if we could
take an earlier lunch break to allow us to deal with that?
JUDGE HARLAND: We will take the usual lunch break and let you come back at the
time that was expected, to give you ample time to have your lunch as well.

35 MS MCINDOE: Thank you.

JUDGE HARLAND: So we will do that and we will be back at 1.30.
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~(Adjourned 12.09 pm - 1.34 pm)
MS SHEARD: We now have Mr McGregor. He has provided utilities evidence and he
is also now going to speak to us on hockey issues.
~CAMPBELL JAMES MCGREGOR (Sworn) (1.34 pm)

5

~Examination in Chief by Ms Sheard
MS SHEARD: Good afternoon Mr McGregor.
MR MCGREGOR: Good afternoon.
MS SHEARD: Do you confirm that your full name is Campbell James McGregor?
10 MR MCGREGOR: I do.

MS SHEARD: Do you confirm you prepared a statement of evidence dated 20 April
2017?
MR MCGREGOR: Yes.
MS SHEARD: And do you confirm that to the best of your knowledge and belief that
15

that is true and correct?
MR MCGREGOR: Yes, it is. However, I would just note that obviously, there have
been some further discussions between Transpower and also Watercare, but
any change is effectively addressed in the proposed conditions that will be
presented by Mr Burns and Mr McGahan.

20 MS SHEARD: Thank you. And can you confirm that you've prepared a statement

dated 19 July 2017?
MR MCGREGOR: I can.
MS SHEARD: And could you please read that statement?
MR MCGREGOR: Yes.
25

So, my full name is Campbell James McGregor. ...(Reads 1.2 - 5.6
exactly as submitted)... landowner approvals will be sought as part of the same
local Board paper.
MS SHEARD: Thank you Mr McGregor; could you please answer any questions?
MR MCGREGOR: Yes, that's fine.

30 JUDGE HARLAND: All right. I just need to open it up to see whether you have any

questions now, Mr Bangma. You didn't originally, but this is updated
information and you may well have questions. I'm not inviting you to
unnecessarily, but if you think you might?
MR BANGMA: Your Honour, I don't have any questions in relation to Mr McGregor's
35

supplementary statement. I recall you'd suggested that Ms Barrett might
possibly also comment on relocation matters. I mean one course of action
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might be when she gives evidence I could ask her to see whether there is
anything she wanted to add to what Mr McGregor said, or anything she thought
as inaccurate, but I don't anticipate anything.
JUDGE HARLAND: All right. Thank you.
5

~Questions from the Board (1.43 pm)
MR MARK-BROWN: Mr McGregor, I see that -- so the detailed design and building
consents have been lodged, prior -- well, I guess prior to the appeal period of
the consent. So, are you fairly confident that the -- from what you have seen in
10

the consent decision, and what you know, that the consent's likely to not be
appealed, or you may not want to venture any opinion on that?
MR MCGREGOR: Yes, and I guess the appeal period will run its course and we'll see
what that brings. I guess, just in terms of giving confidence to the groups, in
terms of the procedure and progressing the documentation, we were keen to

15

obviously progress with the building consent.
MR MARK-BROWN: Took a bit of a punt in terms of -MR MCGREGOR: Yeah, I mean, I think -- to be fair, I think it is fairly common practice
in the industry to have things kind of running concurrently.
MR MARK-BROWN: It can come unstuck too.

20 MR MCGREGOR: It can, yep. No, there is always risks, I guess. But yeah, I think we

were -- we were comfortable, I guess, in terms of where we'd got to with the
process, that -- you know, we had confidence that the facility was the right
option, I guess.
MR MARK-BROWN: So in terms of the consent conditions, I have read through the
25

decision, there are some -- what might be perhaps seen as fairly onerous
consent conditions regarding number of events per year, and parking, do you
know whether they're likely to be acceptable to the Applicant?
MR MCGREGOR: Yes, so I think -- I think in terms of the general resource consent, I
think the Applicant was generally happy with it. I think there are some items,

30

primarily around operational matters in terms of the number of events and
things -- it wasn't quite what we were asking for in the original consent. So, I
think -- yeah, as I say, Ms Williamson can probably talk to that more directly.
MR STEWART: Yes, I just have a very small minor question. It's really just a question
of fact. You've mentioned Wainoni Park, is that in Greenhithe?

35 MR MCGREGOR: It is yes.
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MR STEWART: So that's where the pony club would go, with all the other clubs? It's
an existing facility I take it?
MR MCGREGOR: Yes, it is. So, basically, working with Council, effectively they
are -- I mean, the Council can maybe talk to this as well, but there was a
5

strategic opportunity, I guess, that was identified, in that there is a number of
pony clubs throughout the North Harbour area, and that obviously, as time
moves forward, land is becoming a more scarce resource, and that potentially
there was an opportunity here to -- obviously with the NZTA being part of the
required move -- to relocate hockey. There was some -- obviously some

10

funding available that could support that relocation, which wouldn't necessarily
be available in a normal process, I guess, in terms of a lease running out and
then a party being asked to move on or a lease being terminated. So that
was -- so obviously there's actually a package of works that will happen at
Wainoni that will improve the facilities for equestrian purposes.

15 MR STEWART: And the pony club, Rosedale Pony Club, is quite happy with that are

they?
MR MCGREGOR: I mean, I think that there's obviously -- change is never an easy
thing to take on. And I would say -- I think that's -- it's fair to say that's an
ongoing kind of process in terms of getting the final agreement, in terms of the
20

detail, but, I think in terms of the facilities that have been offered and the
package that's been put together it is generally supported by the equestrian
kind of community. Although, albeit, I think it's fair to say if they could stay
where they were and not be affected, I think that would probably be the option
they would take.

25 JUDGE HARLAND: All right. And you say please, in answer to my questions, if you

feel these are better addressed by other people, but in relation to the hockey,
do you know what the current arrangement is here with the number of
international games they are allowed to have? So you have applied for 14 and
you got 6?
30 MR MCGREGOR: Yes. Yes, so I think there is -- I mean, Ms Williamson I think is

probably better placed to answer that. To be honest, I think yeah, anything I
probably say I will maybe get the details wrong. So I think maybe leave that
one for her?
JUDGE HARLAND: Right, all right. And likewise the number of players have been
35

restricted to 192, that could use the turf at the same time?
MR MCGREGOR: Yeah.
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JUDGE HARLAND: That's best to ask her too?
MR MCGREGOR: Well, I mean I can comment to that. I've got a better
understanding of that I suppose. So that effectively is the maximum number of
players they have on the site, currently. They have junior hockey night, which
5

is their busiest night. The restrictions are really there around a 2 to 3 hour
period, on that night, in terms of restricting to that number of players. So it's
something that they're, I guess, comfortable with, and it is only for the duration
of the facts when NCI isn't actually in operation.
MS SHEARD: Perhaps if I could assist here? In relation to the 192 players, that was

10

agreed to by the Applicant during the hearing process. So that condition was
already on the table.
JUDGE HARLAND: Oh no, that is helpful to know that. So there's no issue about
that?
MS SHEARD: No. There's no issue whatsoever.

15 JUDGE HARLAND: All right, so it's really -- so just to establish the issues that might

arise from the decision from the Applicant's perspective, could be to do with the
number of international games?
MR MCGREGOR: Yes. Correct, I think. Yeah, as I say, Ms Williamson is probably
best to speak to that, but yes.
20 JUDGE HARLAND: Is that the only aspect of the decision the Applicant might be

unhappy with?
MR MCGREGOR: Again, I think -JUDGE HARLAND: Ask Ms Williamson?
MR MCGREGOR: Sorry, I think it's better to hear it from her, than secondhand.
25 JUDGE HARLAND: No that's fine. And -- were you at the hearing?

MR MCGREGOR: I was, yes.
JUDGE HARLAND: All right. So there were a fair few objections, or submissions in
opposition, I should say, and has there been any indication given to you or
others that you know of indicating a concern about the decision as it stands
30

which might encourage them to appeal?
MR MCGREGOR: We haven't been made aware of any ideas in terms of appealing.
That's all I can say. There's nothing that I have been made aware of; that's
fine.
JUDGE HARLAND: All right. And so, in relation to the BMX people, are they -- I

35

mean, obviously not happy at the idea of being moved, but are they accepting,
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and are there any issues you can outline that might be road blocks to that
occurring?
MR MCGREGOR: Yeah, well I think they -- obviously the biggest roadblock for all of
this, I guess, would be the lease notification process, which obviously is a
5

process that still needs to run, and then ultimately that -- whatever decision that
may be made, whether it goes to hearing or not, if that then -- going back to
local Board again, making their own decision. But in terms of BMX I think since
we've been engaging with them since September last year, I think they've been
more than amicable about the idea of moving. I think they see some real

10

benefits in terms of the location that we're looking to put them into. And
obviously getting some newer facilities than they've currently got, in terms of
replacement on what they have.
JUDGE HARLAND: I probably should have been clearer. So, there's one thing for the
club to be accepting and supportive of the idea of a relocation, and whatever

15

benefits might be included in that package, are another thing. Another aspect
of it is how others might feel about that, and that's evident from the hockey
decision where there are neighbours who weren't happy. Can you foresee, for
the pony club and the BMX club, that there's any likelihood that similar
concerns from locals could arise?

20 MR MCGREGOR: Yeah. Well, they are slightly different applications. I guess they're

both -- have been put in anyway. We're still awaiting Council's confirmation, but
both are currently proposed as non-notified consents. So are in accordance
with what the underlying planning rules allow for.
In terms of the BMX site, I think it is in keeping with the surrounding area in
25

terms of, its alongside the tennis club; you've got a skate park on the other side
of the carpark. So I can't -- I mean, it's obviously right opposite this facility here.
So it is kind of in broad keeping with the surrounding area.
In terms of Wainoni, obviously, all we're looking to do there is basically,
potentially, slightly intensify a use. It's obviously already used primarily for

30

equestrian purposes. We have however had some discussions with the
Greenhithe Local Owners and Residents Association, just in terms of letting
them know what's going on, in the park, and I think they were generally happy
with what was proposed and that was kind of in keeping with what is -- what is
currently -- you know, the park is currently used for.
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JUDGE HARLAND: And, so, the lease process, can you just remind me, if you're
aware, of the timeframe for people to register some kind of interest or
opposition?
MR MCGREGOR: Yeah, my Council colleagues might be better in terms of the detail,
5

but I believe the notification runs for 20 days.
JUDGE HARLAND: That's working days is it?
MR MCGREGOR: 20 working days and then obviously there's an evaluation period
and then if there are submissions that wish to be heard then obviously a
hearing date gets set down and I believe there will be a panel of

10

Commissioners that will be appointed to hear that, if there is a notification.
JUDGE HARLAND: All right. And is that proposed, that there would be three
separate potential hearings arising from that, or is it one?
MR MCGREGOR: No, it's all being done as one process, I think, because they all
were kind of interrelated. One doesn't really work without the others. So, yeah,

15

it's -- I think from Council's point of view they have obviously said it's a bit of a
one-off. They've never really done something quite like this.
JUDGE HARLAND: So, again, on that -- all of that issue, what's the timeline that
you've been working towards for that?
MR MCGREGOR: Yes, I think that's -- as I've said in my statement there, I think

20

October/November is when we're looking to try and have a decision from the
hearing back to the local Board. So, effectively the panel will make a decision,
and then basically a local Board paper will be put forward, based on that
decision, and the local Board will be asked to make a decision, or
recommendation, on that decision.

25 JUDGE HARLAND: All right. So it's a recommendation decision; the local Board is

the decision maker?
MR MCGREGOR: Correct. That's my understanding.
JUDGE HARLAND: And there's a right of appeal from that?
MR MCGREGOR: I'm not clear on that to be honest.
30 JUDGE HARLAND: Well, that is a legal issue. Somebody can cover that; one of the

lawyers please, probably you Mr Bangma?
And so, in terms of again timing, the hockey have the international
tournament happening in November, this year, the women's tournament?
MR MCGREGOR: That is correct, yes.
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JUDGE HARLAND: And so if you're looking at these other things not having -- or
going to the Board later this year, that might mean further delay for the hockey,
in terms of their planning?
MR MCGREGOR: Yes. Yeah, so I think there is -- there's obviously temporary works
5

that have been undertaken as part of a separate agreement, between NZTA
and hockey for some works at their existing facility, to allow the tournament to
be carried out, later this year.
So that -- I think it was recognised that that was always potentially going
to be an issue for this tournament, but I guess the longer they have uncertainty

10

then yes; it does then potentially become an issue for them, but again,
Ms Williamson might be able to talk to that more.
JUDGE HARLAND: So, I guess what I'm getting at here is that it might well be beyond
November that the uncertainty remains, and I wonder whether you are in a
position to comment on that, because along with that we've got a proposed

15

construction timeline that we need to get a feel for how realistic that is?
MR MCGREGOR: Yes, so I think, to my mind, the local Board notification process is
probably the last process. Yes, there is some uncertainty in terms of whether
that decision is made around October/November. Especially if it's a negative
decision, I guess, then that obviously changes things quite considerably.

20

But I guess on the basis of a positive outcome, then I think the programme, as
we've outlined, it is workable in terms of when the access is required and things
to the existing hockey site.
JUDGE HARLAND: So we need to deal with the worst case scenario, understanding
the positive and recognising, acknowledging all of that, but we need to also

25

build into the equation the worst case scenario, and if there were to be delays, it
would follow that construction in the area proposed by the hockey, on State
Highway 1, would have to be delayed? Is that a fair assumption?
MR MCGREGOR: In part. So I think there is some flexibility around when access is
granted to that site and what hockey require. So again, Ms Williamson, again, it

30

may be she can shed some light on that, but they obviously do have lease over
a larger area than they -- so they've got a fourth grass pitch that they don't
necessarily use currently, which is actually the one that's obviously directly
affected by the NCI Project. We also obviously do other -- obviously also affect
the artificial turf of number 3, which is the bigger concern. So I think

35

we're -- yeah, we're doing what we can I suppose, in terms of trying to mitigate
the timing, but there is, I guess, there is flexibility in the NCI programme from
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what I understand, in terms of when access is required to that site, and I think
Mr Hale, potentially, can talk to some of that in terms of some of the
construction aspects for the Project.
JUDGE HARLAND: All right that's helpful. Have there been any conditions or thought
5

given to how the uncertainty might be dealt with in conditions? Where are you
proposing to deal with this worst case scenario? Is this a case of well, we'll
deal with it if and when it comes up? Or is this something that you've
specifically planned for and it's reflected somehow in conditions?
MR MCGREGOR: So I think currently the condition is worded -- it does obviously

10

provide some flexibility to have some agreement with hockey in terms of getting
earlier access, so not necessarily having the full facility established at the new
site. So we've deliberately worded it in a way that says we are going to provide
all the facilities that have been agreed, however there is flexibility with
subsequent agreement that we can work with them to accommodate the likes of

15

things I was talking about in terms of maybe getting early access to part of the
site or the like.
But in terms of I guess the ultimate, I guess, the longer it obviously goes
on, it does basically effectively have a direct knock-on effect at some point in
time, to the overall Project, and beyond, obviously working through the

20

processes and getting -- and mitigating the risks as we go through, I can't
really -- from my understanding of the process, we can't really do more than we
are in terms of mitigation.
JUDGE HARLAND: So what about -- so is it contemplated that there could be a split
facility issue? In other words, there's a partial new -- depending on, I suppose,

25

the lease determines it all really, doesn't it, because nothing can happen until
that's all been sorted?
MR MCGREGOR: Yes it does, yes. So, I mean, effectively we need the notification of
the leases to allow the release of the other parties to then allow the move to
happen, but there is opportunity, I think, for a period of time, and I think that's a

30

fairly reduced period of time, so we're not talking years, we're talking probably
months, in terms of operating partially out of both sites, if required. So you kind
of -- so you could have some of the facility started at the new site, but they'd still
be operating out of the old site as well.
JUDGE HARLAND: Right, but that would be after the lease issue had been sorted?

35 MR MCGREGOR: Correct, yeah. So it's all still subject to the lease process.
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JUDGE HARLAND: So I saw that the condition precedent had been removed from the
conditions, were you -- I don't want you to go into what was discussed at
conferencing. You can't do that, but I'm -MS MCINDOE: Just to clarify, Mr McGregor wasn't in conferencing so he's not able to
5

comment in any event.
JUDGE HARLAND: Oh, right. So do you know anything about the condition
precedent, in other words, that there shouldn't be parts -- the construction of
certain areas shouldn't occur until certain things have occurred?
MR MCGREGOR: Well, I have obviously read the conditions, so I guess I have to say

10

I have done that. So, I think in terms of my view on the condition, I
wasn't -- although the precedent has been removed, I wasn't too concerned
either way, I guess in my view, in that we actually had built in flexibility to the
condition in saying "unless otherwise agreed". And, in my view, we won't be
doing anything on that site unless we've agreed it. We've been working with

15

hockey for two and a half years; we're not really looking to potentially turn
around now and change how we've been co-operating and operating until now.
JUDGE HARLAND: Thank you, very much that's been helpful.
Does anyone have any other questions that are arising from our
questions?

20 MS SHEARD: No thank you; no further questions.

MR BANGMA: This is not just a question for Mr McGregor, but just a very minor point
of clarification, I believe Mr McGregor was asked about the closing date for
submissions on the lease notification issue? I indicated orally when I gave the
Council's opening I understand that closing date is 24 August. That was all,
25

Your Honour.
JUDGE HARLAND: Yes, you did, but we would like to hear from the Council, I
suppose, about the notification issue in relation to the other applications that
are before it at the moment that have just been filed.
MR BANGMA: The resource consent applications for the other sites?

30 JUDGE HARLAND: Yes, because this witness has just said that he thinks they could

well be non-notified, of course he can't make that call, but he's indicated that he
understands that might be the case, so it would be helpful if Council could
follow that up.
MR BANGMA: And provide some indication to the Board on the likelihood of public
35

notification?
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JUDGE HARLAND: Well, I suppose just if that issue has been dealt with or is being
dealt with within the framework of this hearing it would be good to know what
the outcome is.
MR BANGMA: Okay. Yes, I understand Your Honour, thank you.
~(The witness withdrew - 2.04 pm)

5

ANDREW WILLIAM HALE (Affirmed) (2.05 pm)
~Examination in Chief by Ms McIndoe (2.05 pm)
MS MCINDOE: Mr Hale, can you please confirm for the Board that your full name is
10

Andrew William Hale?
MR HALE: Yes.
MS MCINDOE: And that you have prepared two statements of evidence for this
Board, being a statement of Evidence in Chief dated 20 April 2017 and also a
rebuttal statement of evidence dated 15 June 2017?

15 MR HALE: Yes I have.

MS MCINDOE: And can you please confirm that you have the qualifications and
experience set out in section 1 of your statement of Evidence in Chief?
MR HALE: Yes, I do.
MS MCINDOE: Do you have any corrections to make to your evidence?
20 MR HALE: No.

MS MCINDOE: Can you please confirm to the Board that your evidence is true and
correct to the best of your knowledge?
MR HALE: Yes, it is.
MS MCINDOE: Now, I understand that you have prepared a summary statement?
25 MR HALE: Yes I have.

MS MCINDOE: Could you please read that for the Board?
MR HALE: This summary statement provides a summary of my Evidence in Chief,
dated 20 April 2017, and my rebuttal evidence, dated 15 June 2017.
Summary of Evidence in Chief...(Reads 2.1 - 4.2 exactly as submitted)...my
30

evidence has not changed due to this.
MS MCINDOE: I just have one supplementary question. Were you in the inquiry
yesterday when the opening submissions were presented and presented for
Auckland Transport?
MR HALE: Yes I was.

35 MS MCINDOE: And as part of those submissions, Mr Bangma referred to access

points for construction -- for a construction site and he referred to those access
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points being off Cowley Place and Arrenway Drive. Do you recall that as being
part of his presentation?
MR HALE: Yes, I do.
MS MCINDOE: And do you also recall that at that point -- I can't recall exactly who it
5

was, but one of the Members of the Board had a question about those access
points and their relation to one or more construction service areas. Are you
able to explain for the Board how those access sites relate to the construction
service area, and perhaps it might be useful if you know of any plans?
MR HALE: I have got some plans, they'll be the G8 ones.

10 MS MCINDOE: Our assistant can put them up to help your explanation. (Documents

put on screen).
MR HALE: So Cowley Place and?
MS MCINDOE: Cowley Place and Arrenway Drive are the two locations referred to in
the submissions for Auckland Transport.
15 MR HALE: So it's the pink area on the plan on the screen. That's construction support

area 5; now in Arrenway Drive.
JUDGE HARLAND: CSA5?
MR HALE: CSA5, yes, that's correct.
JUDGE HARLAND: And is that CSA5 out of 6?
20 MR HALE: Out of six, correct. I just need to double check where the Cowley Place

one is.
MS MCINDOE: My understanding is that is it just north -- yes, we're in the right
location now, just north of Pond 1, and Pond 2, does that help? Off
Rosedale Road.
25 MR HALE: Cowley Place, so that's on the western side of State Highway 1, but I don't

think there's a construction support area there?
MS MCINDOE: But do you agree that it's an access point, or it could be?
MR HALE: It could potentially be an access point when the contractor has determined
how he's going to access the construction site. Yes.
30

~Cross-Examination by Mr Bangma on behalf of Auckland Council (2.11 pm)
MR BANGMA: Good afternoon sir. I've got first just some questions on behalf of
Auckland Council, and then some questions on behalf of Auckland Transport.
So I'll start with the questions for Auckland Council first, and the first question is
35

reasonably narrow and relates to the closure of the Rook Reserve Alexandra
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Stream Underpass during construction, which I understand will need to take
place to widen the highway in that location.
Now, as part of the construction expert conferencing on 22 June,
recorded in the conferencing statement as a concern, I believe from Mr Barrett
5

and Mr Tindall, about the impact that closing that underpass could have on
pedestrians and cyclists who live on Unsworth Heights and obviously might, if
the underpass wasn't closed, use it to cross to the other side.
And broadly speaking their concern relates to how these people will be affected
if the proposed bridge at Paul Matthews Drive, the upgraded intersection of

10

Paul Matthews Drive, is not in fact completed first.
So as I understand it, there will be two points where pedestrians or
cyclists from Unsworth Heights could cross State Highway 18. One is the
underpass; the other is at Paul Matthews Drive. If Paul Matthews Drive isn't
completed first and Rook Reserve is closed, then I understand the concern is

15

there would be no access points.
Now in relation to that -- or perhaps to address that concern, I
understand there's been an amendment to the Construction Traffic
Management Plan conditions. For the record, I believe that's set out on
page 56 of the Joint Witness Statement planning statement, 30 June to 3-6 July

20

and that requires -- sorry, I'll just go to the first part of the condition:
"That the CTEMP shall describe the methods for avoiding, remedying or
mitigating effects and will address the following matters"
And there is a long list of matters, and this particular one is:
"Maintaining pedestrian connectivity across SH18 should the Alexandra

25

Stream Underpass be closed during construction".
So just focusing on the wording there, so there is the requirement to
include measures that will maintain pedestrian connectivity, essentially.
Can you explain what sort of measures that might include? That seems
quite broad to me, "measures to maintain pedestrian connectivity"?

30 MR HALE: So maybe I'll just take a few steps back.

So the reason for the closure of Alexandra Stream Underpass is to
enable a traffic management switch to the southern side of the existing State
Highway 18. So we've got to shift four lanes or three lanes of traffic further
south on 18 and you can only do this by extending the existing underpass to
35

create that extra room. I think it's going to be widened by approximately 2
metres. That enables the contractor to then come in and start excavating the
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area of State Highway 18 around Paul Matthews Road there, that intersection,
because the alignment needs to change due to safety, which Mr Moore should
really talk to. So, this part of this stage of the works is really early on in the
programme, and therefore, the bridge at Paul Matthews Road that's intended to
5

be there, will not be built by that time. Therefore, the way that we would then
manage the -- let's say the lack of connectivity from Unsworth Heights going
north, would be to take them on a diversion along Barbados Drive and
Caribbean Drive, Barbados Road, and into that existing intersection where a
pedestrian facility will be built as part of the early works, and then a footway

10

would then go along State Highway 18, along the Highway to connect with
Paul Matthews. It would be a longer connection than the direct. Yeah, but I
believe that the closure of Alexandra Stream Underpass would be in the region
of two to three months.
MR BANGMA: So just to clarify what you envisage is that pedestrians and cyclists

15

would travel down Barbados Drive and use the existing crossing?
MR HALE: There is not an existing crossing there at the moment. A crossing would
need to be built by the Alliance.
MR BANGMA: Because I understand the essence of the Council's concern, to cut to
the chase, around this wording that's in the construction management plan, and

20

essentially whether that is adequate or not from their perspective, perhaps the
Board's perspective, is whether or not the crossing which will be providing
across State Highway 18 would be a controlled crossing?
MR HALE: Yes.
MR BANGMA: So some sort of signalisation which I think would obviously be

25

necessary for public safety?
MR HALE: I would imagine that it would be a set of signalised pedestrian crossing.
There is a set of signals there; it's just a case of allowing for that
pedestrianisation within that intersection.
MR BANGMA: So if that is fairly certain, to address that concern from the Council,

30

would you have any objection to that wording being amended to include
reference to "maintaining pedestrian connectivity across State Highway 18
through a controlled intersection"?
MR HALE: I have no objection to that.
MR BANGMA: I think that would address the concerns of the Council's experts on that

35

point, just in case that wasn't clearly understood.
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All right. So then, shifting gears slightly then, and coming back to this
Rook Reserve and Alexandra Stream Underpass, so were you here earlier this
morning when I asked Mr Moore some questions about the upgrade of the -MR HALE: Yes, I was, yep.
5 MR BANGMA: And so in option 3, which is the Council's preferred option, broadly

speaking, the proposition that the Council set out in its opening is that it would
be a more efficient use of resources under section 7 of the RMA, but anyway,
putting aside the RMA. It would be more efficient to basically undertake this
upgrade of the underpass, option 3 now, as part of this Project rather than later.
10

So it's the two separate projects and that's just what I want to explore with you.
MR HALE: Yeah.
MR BANGMA: So, for example, a basic proposition, but if this underpass was
upgraded now, as part of this Project rather than as two separate projects, I
mean would it be able to, for instance, use the existing construction yards and

15

site office and other general facilities that are proposed by this Project.
MR HALE: Yes, it will.
MR BANGMA: And turning to how the option 3 upgrade would be constructed, I
understand that that would require a cut to be made in State Highway 18 and
drop in the new underpass and seal it up?

20 MR HALE: Yes.

MR BANGMA: Now obviously if the underpass was upgraded now as part of this
project, compared to if it was upgraded in the future, that would obviously avoid
the need to have to cut open at that stage a potentially upgraded State Highway
18?
25 MR HALE: Yes, it would be more efficient and cost effective to construct a new

underpass now.
MR BANGMA: And, just the last aspect that I wanted to explore was in relation to the
traffic management measures that might be required.
The alternatives assessment for the different underpass options, that
30

Mr Schofield's done, refers to the significant traffic management matters which
would be required as part of the upgrade of the underpass, given we're cutting
open State Highway 18, and gives that as one reason why that particular option
3 was not chosen, as I understand it; we can ask him that.
But what I wanted to explore with you is I understand there's -- I mean

35

there's already traffic management that will have to take place as part of this
project as it's currently proposed is that correct?

Page 181

MR HALE: Yes, in that location, correct.
MR BANGMA: In that location?
And that would obviously involve widening and resurfacing of the road in
that location?
5 MR HALE: Not as such. So where the lodged design has the cut is just east of the

existing underpass. So -- however, saying that, you could use the traffic
management staging and switches to construct an underpass without too much
extra work.
MR BANGMA: Thank you, I think that was the point I was working towards. And as
10

the traffic management is part of this project, would that involve lane closures
on State Highway 18 to one lane in each direction?
MR HALE: I haven't looked at it in detail, but from what I understand of the traffic
management staging to construct the lodge design, I don't believe it would
require lane closures. You would still keep open the same number of lanes on

15

State Highway 18 as you currently have at the moment. And I think there's one
going west and there's two going east. So there are three lanes in that
cross-section.
MR BANGMA: I don't have any further questions on that aspect. So that just leaves
one last set of questions.

20

~Cross-Examination by Mr Bangma on behalf of Auckland Transport (2.22 pm)
MR BANGMA: Last set of questions, this is with my Auckland Transport hat on now
and that just relates to the effects of construction traffic on local roads.
As we indicated in the opening for Auckland Transport there is a very
25

high level of agreement generally between Auckland Transport and the agency.
I think one of the last issues which hasn't been agreed as of yet is damage to
the local roads caused by construction traffic as part of the Project; so I just
want to ask you a couple of questions about the potential effects of that.
MR HALE: Yep.

30 MR BANGMA: I understand the likely construction period for the Project is three and a

half years?
MR HALE: Yes.
MR BANGMA: And have you -- are you in a position to advise on how many heavy
vehicles, so vehicles which might be needed for earthworks, aggregates, or
35

super structures would roughly be needed during that period?
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MR HALE: Not -- I haven't looked at that in detail. I've taken a sort of a rough
estimate and it depends on where the works are happening and what accesses
they've got and what they're going to be using.
I would consider that overall construction vehicles using accesses would
5

be between a 100 to potentially 400 vehicles in a day. However, that's not
heavy vehicles, that's just legal road vehicles, heavy vehicles are one of those.
I would imagine that there would only be a small percentage of those which
would actually be quantified as heavy vehicles. So maybe 10% of them.
Most vehicles that will be used for haulage will be actually within the

10

construction areas on the site and there will be haul routes along -- adjacent to
the State Highway 1 motorway.
MR BANGMA: Coming back to your answer before and, look, accepting it's early days
and you're only providing a rough estimate to the Court, you mentioned 100 to
400 vehicles per day total and then suggested that perhaps 10% of those might

15

be heavy vehicles.
So would that be somewhere between 10 and 40 per day, does that
sound right?
MR HALE: Yep.
MR BANGMA: And has there been any confirmation yet as to what local roads will be

20

used for site access, or is it too early to tell?
MR HALE: There's been some general discussions recently around the scope and
extent of where potential local road damage could occur. That is, as you
suggested, that is quite early days to come to a landing. It's probably too much
detail at this stage. And I'm working with Mr Peake around the wording of the

25

condition to come to a landing on what the -- the scope and extent.
MR BANGMA: All right, well, just last couple of questions, if we accept that the
number of heavy trucks could be as many as 40 per day, perhaps, going to a
particular access point down a local road, hasn't been confirmed yet, but that
would be the idea?

30 MR HALE: Yeah.

MR BANGMA: Do you accept that 40 or so heavy trucks with, you know, earthworks,
aggregates, or super structures, would that be -- is that something you'd
normally expect to find on a local road if it wasn't for a project like this?
MR HALE: Not necessarily. However, I would say that pavements are designed for a
35

certain number of heavy axles, depends on what the nature of what that road's
going to be used. And I must say that I'm not a pavement expert. However,
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there's a life of a pavement and that is related to the number of heavy axles. In
my opinion it's quite hard to distinguish what would be from construction traffic
from Northern Corridor and what would be traffic from other just general traffic.
MR BANGMA: But if we were to look at a small cul-de-sac like Cowley Place I think it
5

was, I mean it would be reasonably unusual outside the context of a big
construction project like this to see 40 heavy trucks on that wouldn't it?
MR HALE: Yeah, I accept that there would be damage, but the extent of that damage
and the condition of the existing pavement, that would need to be assessed
prior, and monitored during construction.

10 MR BANGMA: And I understand broadly that's what's been proposed in the

conditions. And you're involved in the Joint Witness Session for construction
traffic, and I understand that you agreed as part of that conferencing that it
would be appropriate to have a condition which remedied any damage which
does occur, which is a factual matter which could be assessed through a
15

condition?
MR HALE: Yep, I agree to that.
~Questions from the Board (2.27 pm)
MR MARK-BROWN: I'd like to ask you some questions about the possible -- this

20

issue about doing the underpass upgrading now versus in the future. It might
be I'm asking the same questions that Mr Bangma asked, but so be it.
The main question that I have is what would be the overall benefit in
terms of avoiding disruption to traffic during construction of doing it now rather
than doing it later? Can you sort of quantify that in some way?

25 MR HALE: Yes, during the lunch break I got the cost estimate and from that I could

ascertain that when you look at the traffic management effects that could be
required in the future, if it's widened, and an underpass is constructed at the
time, it would be in the region of around about a million dollars.
MR MARK-BROWN: So just to be clear, you're saying it would be an extra million
30

dollars?
MR HALE: You would save a million dollars, because you would have already
constructed -- if it was in the Project now you would -MS MUELLER: If it's in the Project now you would save a million dollars?
MR HALE: In the future.

35 MR MARK-BROWN: Compared with doing in the future?

MR HALE: Yeah.
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MR MARK-BROWN: Associated with traffic management during construction?
MR HALE: Yes. It's roughly around about 20% of the overall estimate.
MR MARK-BROWN: And following on from that, if it was done as part of this project,
would you see any impact on your overall programme that you've got here, this
5

one that was in the construction report?
MR HALE: No.
MR MARK-BROWN: Is that sort of broad enough to take into account?
MR HALE: With the traffic management stage on State Highway 18, because it's done
in stages due to the construction of Paul Matthews Bridge, because we need to

10

excavate and also build the bridge above, you could actually probably extend
the traffic management to cover the new underpass and construct that within
the same staging. So it would probably be constructed in probably three or four
stages.
JUDGE HARLAND: Can I just follow on, so are you saying there would be no

15

additional impact on your staging programme were the underpass to be
required to be replaced?
MR HALE: From what I currently understand, I don't think so.
MR MARK-BROWN: And just clarifying I think the questions Mr Bangma put to you,
so the existing underpass needs to be extended by 4 metres or so would you

20

say?
MR HALE: It's 2 metres from the existing. However, during construction we need to
tie into the existing structure so it may be another 2 metres, so it may be 4 to 5
metres, it looks like it's being extended, but it's actually only 2 metres from the
existing.

25 MR MARK-BROWN: And that needs to be done early on so that you can do that extra

lane through there?
MR HALE: Yeah, so we can shift the traffic to the south to provide space to the north
to start doing those works.
MR MARK-BROWN: I'd like to move on now to the Project schedule that's here in that
30

report, and talking about the State Highway 18 to State Highway 1 motorway to
motorway connection which goes from mid-2018 through, and we have -- you
were here before when we were talking to Mr McGregor about this issue to do
with the hockey and the staging there?
MR HALE: Yep.

35 MR MARK-BROWN: What's your view from what you know about the uncertainty

regarding the hockey having to be removed and the uncertainty about where it's
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going to go? From your point of view about the construction, do you have any
concerns, or do you think there's enough flexibility given all the different works
that you're doing that you can work around that?
MR HALE: So from Mr Campbell's recent work, he has updated the programme and
5

he has given me a best case and a worst case, which probably takes into
account the lease notification process and the potential for an appeal. With the
worst case dates, which I believe access to the hockey pitches would be
around November 2019, that would still enable the works to be completed by
September 2021.

10

I believe that there is still float within the programme to still achieve the
September 2021 opening date.
However it's just monitoring that programme; as Mr Campbell referred to
earlier, there's a lot of moving parts, quite complex. It's just a case of
monitoring that programme and then seeing what the knock-on effects to the 18

15

works are.
MR MARK-BROWN: And on the programming work that you've done, and that's
presumably based on your experience with other projects and would be based
on your expectation of being able to obtain contractors with sufficient expertise
and plant to be able to do that, can you provide a comment on whether you

20

think that is realistic now in the current environment we have in Auckland with
quite a bit going on? I know fairly well advanced with the Alliance side of it.
MR HALE: I came up with that programme using my experience on Southern Corridor
and also the Waterview Connection and the Northwestern Motorway widening
which is in a brownfield environment, so very similar to this environment.

25

The Transport Agency has selected a preferred proponent for the works.
They are currently under an interim Project Alliance Agreement. That will then
turn into a Project Alliance Agreement either by the end of the year or early next
year dependent upon the outcome of certain processes, this being one. The
other being the potential hockey pitch issues.

30 MR MARK-BROWN: So as far as you know, this is looking doable?

MR HALE: Very much so.
MR STEWART: I just have a very brief one really. It seems to me that, and I'm not an
engineer, that these works are going to occur at different times and in different
places there's going to be work going on all over the place. And I'm assuming
35

that how that's done is largely going to be left to the Contractors Alliance. But
to what extent is guidance or instructions going to be given through the -- by the
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Transport Agency to how and when it's done? And what I'm really getting at is,
is it going to be done in some sort of systemic way designed to minimise
disruption? And I'm really coming to that question through reading
Ms Strogen's evidence who's talked about social impacts and other impacts
5

and, as I say, I understand that it would be basically the Alliance that sorts it
out, but how much instruction is going to be given in order for you to make sure
there is the least disruption possible?
MR HALE: As part of the first procurement process to select a preferred proponent
they had to submit a construction programme and their staging and

10

construction methodology. Which falls in line with what we have provided in our
submission.
The agency are a part of the Alliance and they will be able to direct the
Alliance as and when necessary.
MR STEWART: So you will, through that process, maintain some sort of -- well, I don't

15

know about whether it's control, or overview anyway of the stage of
construction?
MR HALE: Yes there will be what they call an Owners Interface Manager who is
employed by NZTA, and Aurecon and myself would be kept on to assist the
Owners Interface Manager to ensure that the Alliance are complying with the

20

requirements of the contract and also the consent conditions and designation
conditions.
MR STEWART: And I suppose following on from that, and you'll have to excuse
me -- I don't think I've seen it anywhere in the evidence, if there is any concern,
let's say by any member of the public or any organisation about the effects of

25

construction, is there a process where they, through the management plans for
instance or some other process, where they can have those concerns aired?
MR HALE: So I think the Construction Environmental Management Plan and the
Stakeholders Communication Plan go hand-in-hand. So it's all about
pre-warning the local community and the customers around what activities are

30

being progressed where on the construction site. It's just really giving them that
heads up. Particularly for the people that are going to be effected when it
comes to the likes of construction noise and vibration.
JUDGE HARLAND: Just carrying on with that theme. You've been involved in most of
the large projects for NZTA obviously around Auckland over the last short while.

35

Has your role in those projects or any of those projects been reasonably similar
to that which you've done for this one?
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MR HALE: Pretty much exactly the same for the last eight years.
JUDGE HARLAND: Great. So in terms of the management role undertaken on behalf
of NZTA overseeing the Alliance, or ensuring that everything's followed through,
that's been the role that you've had in these other projects?
5 MR HALE: Not on the previous project. So on Waterview Connection that role was

undertaken by somebody within my company. So that role would be new to
myself.
JUDGE HARLAND: Anywhere else? In the southern project, were you involved in
that kind of role?
10 MR HALE: Yes that is now being managed by our construction management team

which is a separate one to the one that I'm in. NZTA usually with alliancing,
they usually leave the Alliance to do what they need to do.
However, on Waterview Connection they came up with this Owners
Interface Manger role and Owners Verifier and they saw it as a success. They
15

decided to use it on this contract as well.
JUDGE HARLAND: That was my next question, was how successful had it been in
the past to provide another layer of certainty, and your understanding is that it
was a good thing and it did provide that necessary assurance?
MR HALE: It's making sure that NZTA get the outcomes that they desire from the

20

outset of the Project.
JUDGE HARLAND: And so from a complaints perspective, and I understand that
might not be the kind of day-to-day role that you would be undertaking, but do
you expect that that's something that you would be at least advised of if there
were complaints?

25 MR HALE: I would assume using my knowledge, that would be kept, and managed

within the Alliance. And Aimee, Ms Brock would be the person leading that
stakeholding communications team.
JUDGE HARLAND: So in terms of feedback where there needed to be change
because of areas of complaint, who would be responsible for making sure that
30

was done?
MR HALE: It would be the Alliance and Ms Brock, I would assume.
JUDGE HARLAND: Right so there would be no oversight, that wouldn't be part of the
role that you would fulfill?
MR HALE: No. However, Ms Brock is an employee of the Transport Agency.
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JUDGE HARLAND: So I've heard in answer to questions from Mr Mark-Brown that
you believe the timeframe that's been proposed for this Project is realistic
regardless of the hockey reserves issues that might still be outstanding?
MR HALE: Constellation Reserve is quite a big reserve and it also includes hockey, if
5

the contractor can get that early access to the remainder of Constellation
Reserve it's only really a small portion that needs to be completed to enable the
Project and it's just gaining access to those two fields, and I believe, and I think
one of the conditions sets out the construction of the new North Harbour hockey
facility may be undertaken in a staged manner.

10 JUDGE HARLAND: So the overall 3.5 years you think is realistic?

MR HALE: Yes.
JUDGE HARLAND: There's quite a bit of fat built in that just in case for
contingencies?
MR HALE: Yes.
15 JUDGE HARLAND: So that's highly relevant to the noise matter that we're obviously

going to come on to later.
MR HALE: Yes.
JUDGE HARLAND: So your evidence is it's going to be no more than 3.5 years.
MR HALE: The biggest constraint on the Project is the property acquisition. And
20

something different -- so all the projects I've worked on in the past, on this
Project we've done something different, which is bring forward the acquisition
process. So the acquisition is currently ongoing at the moment. NZTA have
acquired a certain number of properties already and they're already engaging in
the PWA process.

25 JUDGE HARLAND: That was going to be my next question, so it's helpful that you've

come to that, because looking at table 2 in the AEE report where you'd outlined
Project constrains, that was the other major one, it seemed to me, that would
hold things up apart from the hockey, which was also identified.
MR HALE: Yes.
30 JUDGE HARLAND: So are you able to advise how much of that property acquisition

in terms of a percentage of total has already been -- is underway?
MR HALE: Rough sort of percentage you would say it would be between maybe 10 or
20%. But the majority of section 18s have been issued to the interested
parties. And the negotiations are still ongoing.
35 JUDGE HARLAND: Are you part of that process?

MR HALE: I oversee that process, I don't know it in sufficient detail on every property.
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JUDGE HARLAND: But in terms of your oversight role do you anticipate difficulties?
MR HALE: Potentially in a couple of areas. And that is really down, I believe to the
commercial, when you start looking at property interests on land parcels it can
get quite complex where you have many interested parties and you're trying to
5

resolve those interested parties to get access to that land.
JUDGE HARLAND: Are you able to give us an in indication of the areas where that
might be problematic?
MR HALE: [ORDER PROHIBITING PUBLICATION OF EVIDENCE IN PUBLICALLY
AVAILABLE DOCUMENTS UNDER BOARD MINUTE AND DIRECTION 10]

10

~Submissions from Ms McIndoe (2.43 pm)
MS MCINDOE: Sorry, can I just interrupt at this point, I'm keen for the Board to have
the information they require, but I'm also conscious that these are negotiations
that are going on with land owners at the moment and this is going to go on the
15

transcript and those -JUDGE HARLAND: We can make some orders in relation to that if you want?
MS MCINDOE: I think that would be useful if you are able to make an order that these
matters in relation to land acquisition be kept confidential under section 36 and
37, or whatever it is, of the RMA then that would be useful. It would allow you

20

to have the information, but without us unnecessarily worrying land owners or
perhaps prompting them to take actions that they might otherwise not think
necessary.
~Board makes non-publication order (2.45 pm)

25 JUDGE HARLAND: I don't have any difficulty making that order and I will do right

now. We will confirm the actual wording of that, but it will be the standard order
which there is to be no publication without prior consent of the Board in relation
to any matters concerning property acquisition that are included in the
transcript, for commercial sensitivity reasons.
30

~Questions from the Board (2.45 pm)
JUDGE HARLAND: So, we don't need to know the specific names of the parties
necessarily, what I'm more interested in was, just so that you can answer that in
perhaps a different way is the areas where it might impact on construction and
35

how that might impact on duration and timeframe and potentially any
neighbours that might be effected by noise and vibration? So that's where I'm
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coming from on it. And if there are areas that aren't going to be a concern for
those reasons we might not be too troubled about them.
MR HALE: Trying to be general, the areas that are quite early on in the construction
programme and the land parcels associated with those areas, they are -- they
5

have been fast tracked and they are going -- they probably started negotiations
over a year ago, so they are still ongoing. Some of those properties have been
acquired. Some of them are quite complex due to the nature of the commercial
arrangements and the interests. But we believe that those would be -- those
land parcels will be made available to the contractor, the constructor, the

10

Alliance, as per the original programme, the one that was lodged.
JUDGE HARLAND: So answering the second part of what I think we might be
interested in, which is whether those particular areas that could be delayed,
how that might impact on third parties for noise and vibration reasons. Are
there any particular areas that we need to be appraised of?

15 MR HALE: Not from what -- my knowledge at the moment.

JUDGE HARLAND: So they're more other areas within the Project and there wouldn't,
you don't think, be any impact on those sorts of issues?
MR HALE: I don't believe so.
JUDGE HARLAND: So I'd now like to ask you some questions about the Project
20

management plan structure. This was figure 50 in the AEE, volume 2. And it
really just sets out all the different plans, this is the diagram -- very helpful
diagram I might say, setting out all the different plans that fall under the
Construction Environmental Management Plan.
So we'll make sure you've got a copy of that, can you see that up there?

25 MR HALE: It probably needs to be zoomed in I think, I don't think my eyes are that

good.
JUDGE HARLAND: Can you see that? Otherwise -- can you read that? Maybe what
we could do is provide the copy that you've got there?
MR HALE: I can sort of read it now. There we go.
30 JUDGE HARLAND: Let's make sure you can read it properly.

I wanted to check whether that's changed or not and if it has I was going
to ask you or somebody to please update it for us, so that we can see visually
how it's all going to work together.
Because you've talked about the Construction Environmental
35

Management Plan being hand-in-hand-with the Stakeholder and
Communication Plan, which we see there as an equivalent.
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MR HALE: Yep.
JUDGE HARLAND: And perhaps also in relation to the landfill -- well the landfill for
that particular point, obviously, and stormwater as well.
And just looking at the Construction Environmental Management Plan
5

there's a number of different plans underneath that. Can you confirm whether
that's the entirety of them or there might be some more in there now?
MR HALE: I believe there are now some sub plans, potentially to the -- the one that
sort of sticks out at the moment, but this probably needs to be confirmed by the
planners is the Construction Traffic Management Plan, I think there is going to

10

be a sub plan to that which is the Public Transport Traffic Management Plan
During Construction. So this table will probably need to be amended to reflect
that.
JUDGE HARLAND: So is that something you're likely to be able to assist us with, or
somebody else?

15 MS MCINDOE: It might be appropriate for the planning witnesses. We will

certainly -- I think it's a good suggestion to amend that table, and we could put
that in the supplementary or summary statement for the planners.
JUDGE HARLAND: All right thank you for that.
So, just following on from this, in your role that you would be undertaking
20

as part of the oversight of this project, would you be one of the people who
would be overseeing, in the big picture, all of these different plans?
MR HALE: I don't believe so. I believe those plans will be generated by the Alliance
and they will be sent to Auckland Council for approval.
JUDGE HARLAND: So where is the NZTA oversight then of any of these plans?

25 MR HALE: They are part of the Alliance. So the Alliance includes NZTA.

JUDGE HARLAND: I understand that, but I had thought you'd explained to us that this
would be a specific role you would play overseeing as a separate layer of
certainty, if I can call it that, is that not to be carried through in relation to the
implementation of the plans? Because the enforcement aspect of this is quite
30

important.
MR HALE: Yep.
JUDGE HARLAND: I need to understand whether that's going to all be left to the
Auckland Council or whether there is nonetheless going to be some oversight
by the agency's team?

35 MR HALE: We would be at the beck and call of the Owners Interface Manager. He

would then decide what -- if he is not comfortable with something that's being

Page 192

produced, whether he wants that to be reviewed by a third party whether it be
Aurecon or somebody else.
JUDGE HARLAND: So coming back to the AEE, in chapter 6 there was the duration
which also included some discussion about staging and that was reflected in
5

part in the diagram that had been prepared. But it was also outlined in terms of
the month at paragraph 6.2. If we could perhaps just get that up so that you
can have a look at it? It is under the chapter construction duration and that's
not the right one -- it's Construction Duration and Staging tab 15A volume 3,
part 3, Technical Assessment Reports.

10 MR HALE: Ah is it the design and construction report? I've got a copy of that. So 6.2

of?
JUDGE HARLAND: I believe volume 3, part 3. The Design and Constructability
Report of December 2016.
MR HALE: What page?
15 JUDGE HARLAND: I just copied paragraph 6 or chapter 6 called Construction

Duration and Staging.
MR HALE: Yes.
JUDGE HARLAND: You've got it?
MR HALE: That's correct.
20 JUDGE HARLAND: Have other people got it? Let's get it up, so it's clear to

everybody.
So again, what I just want to understand is whether this indicative
staging, which includes what might be done where and the timeframe over
which that is to occur, has been carried through into The Alliance
25

documentation and is something we can rely on still?
MR HALE: Yes it's very similar.
JUDGE HARLAND: And that's including substance and time is it?
MR HALE: Yes, yep.
JUDGE HARLAND: And again, because I just haven't had the ability yet to pick this

30

up, is that staging linked in anywhere? Obviously there will be construction or
CSAs that relate to each of that, is there anything visual to indicate how that
might look, which CSAs will be associated with which parts of that?
MR HALE: I don't believe there's anything visual, I've not seen anything myself.
Probably with one clarification, is the zoning and staging that we've come up

35

with -- I've come up with, is an indication. The zoning and how the contractor
decides to break up the job is down to them.
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The zones are similar, however how they've broken up the Project is
slightly different, but it's the same programme and staging of traffic
management, because that's really how -- you build the job around where you
can fit the traffic, because then that frees up the land. That's all the same. The
5

way that they've broken -- the way that the preferred proponent has broken up
the job is in a different zone, that's all.
JUDGE HARLAND: You might need to help me with that a little bit?
MR HALE: It is complex.
JUDGE HARLAND: What we're interested in is the effects that might arise from that

10

and how they might differ from the paperwork that we've seen?
MR HALE: It would be very much the same, yeah.
JUDGE HARLAND: Right. So again, because I quite like percentages, how much?
MR HALE: 90 to 95%.
JUDGE HARLAND: All right. Very good thank you.

15

Just want to talk to you a little bit about the -- and this might be more an
area for the planners; so you say if it is, but to understand where you got to with
the working hours. So generally it has been outlined that construction will occur
during daylight hours, but on occasion there may need to be work done at night.
And it was I think in the same report at 7.2, you might want to flick over the

20

page, a list of where and when night works might need to occur?
MR HALE: Yeah.
JUDGE HARLAND: So just looking at that list, is that still accurate?
MR HALE: It's accurate, however I would probably say that it would probably be less.
JUDGE HARLAND: Yes.

25 MR HALE: Yep.

JUDGE HARLAND: In which areas will it be less?
MR HALE: Potentially Rosedale Road lowering. The lowering will still take place, but
it may take place during the day -- but it may take place during the night.
JUDGE HARLAND: Anywhere else?
30 MR HALE: That's about it.

JUDGE HARLAND: So apart from the Rosedale Road lowering where there might not
need to be as much of it done at night, the rest of those places are places
where night works might need to be done?
MR HALE: Yes and it's generally in locations where there's bridge structures.
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JUDGE HARLAND: Right. And the way that's being managed is through the
conditions to do with potentially adverse effects, mainly noise et cetera,
vibration?
MR HALE: Yes, that's correct.
5 JUDGE HARLAND: Is there any indication of duration of night works in those

particular areas anywhere that might be required?
MR HALE: That was captured under the JWS.
JUDGE HARLAND: Right, so that it's all done through that particular vehicle?
MR HALE: Yes.
10 JUDGE HARLAND: I see thank you.

That's all my questions thank you. Anything arising?
MS MCINDOE: No thank you Your Honour.
~(The witness withdrew - 2.57 pm)
JUDGE HARLAND: We might take a break now for 15 minutes and thereafter I think
15

we've just got the one witness Mr Rama, is that right?
MS MCINDOE: Yes, although we do have Ms Strogen ready to go if you did want to
keep going today? So we've got her in reserve.
JUDGE HARLAND: Thank you for that.
~(Adjourned 2.58 pm – 3.16 pm)

20

~DEEPAK RAMA (Affirmed)
~Examination in Chief by Ms Sheard
MS SHEARD: Do you confirm that your full name is Deepak Rama?
25 MR RAMA: Yes.

MS SHEARD: And do you confirm that you've prepared a statement of evidence
dated 20 April 2017?
MR RAMA: Yes.
MS SHEARD: And do you confirm that the contents of that statement is true and
30

correct to the best of your belief and knowledge?
MR RAMA: Yes.
MS SHEARD: And do you confirm that you have the qualifications set out in section 1
of that evidence?
MR RAMA: Yes.

35 MS SHEARD: Mr Rama hasn't prepared a summary statement because nothing has

changed. Would you like him to read his executive summary?
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MR MARK-BROWN: The original evidence summary?
MS SHEARD: Correct.
JUDGE HARLAND: Well, perhaps that might enable him to be settled a little before
some questions are answered.
5 MS SHEARD: Yes, thank you.

JUDGE HARLAND: And there's not that many questions, there's just a couple, so
you're not to be concerned.
MR RAMA: So, starting at 4.1:
"Consultation with Mana Whenua has primarily occurred through the
10

Central-Northern Iwi Integration Group (‘IIG’). This consultation commenced in
August 2015 and has involved updating the IIG on the Project at monthly huis
and receiving feedback through that forum.
Since July 2016, Project specific hui have been held on a monthly basis
with a working group from the IIG. A broad range of matters have been

15

discussed at those hui including:
A

Input into the urban design for the Project;

B

Earthworks methodologies;

C

Stormwater treatment (including the Rook Reserve and Bluebird
Reserve options);

20

D

Vegetation removal, replanting and effects on bird and lizards;

E

Potential impacts on biodiversity.

A Cultural Values Assessments was also prepared by Ngati Te Akitai
Waiohua and Ngai Tai Ki Tamaki, and a Cultural Impact Assessment from Ngati
Manuhiri in June 2016.1 These documents were used extensively in the
25

preparation of the draft Urban Design and Landscape Framework. In addition,
they were used, along with feedback at Project hui, to inform the Project design.
Key changes made to the Project (and the draft conditions) in response
to Mana Whenua concerns relate to the following areas:

30

A

Avoidance of effects on Lucas Creek;

B

Use of organic flocculants where practicable;

C

Iwi input into the Urban Design and Landscape Plans and
Construction Environmental Management Plans prior to
submission to the Council; and

D
35

The inclusion of an additional structural stormwater treatment
device for the Rook Reserve stormwater management pond
option.
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I am satisfied that consultation undertaken with Mana Whenua has
provided an effective forum for feedback and that feedback received has
assisted in shaping the design and ongoing engagement through the
5

construction phase of the Project.
~Questions from the Board
MR MARK-BROWN: Mr Rama, in 6.11 of your evidence to do with the Mana Whenua
seeking the use of organic materials and treatment of suspended solids, there

10

is a condition which requires the use of flocculants where practicable, provided
that the most effective flocculant in terms of sediment removal will be used. So
it sort of almost seems like perhaps a Claytons -- possibly a Claytons one, but
we'll use it if we can, but if it's not the most effective we won't. So my question
is have you discussed this with relevant iwi groups and are they happy with that

15

condition?
MR RAMA: Yes, we've had considerable engagement with the iwi in relation to the
conditions and the issues at hand and they've been quite happy with the
inclusion of that specific condition.
MR MARK-BROWN: Okay, thank you.

20

In your section 6.6, you talked about Mana Whenua requested treatment
of stormwater and construction water to higher standards than those provided
for in TP10 and TP90, and then you say:
"As set out in Mr Hughes' and Mr Ridley's evidence, treatment of the
stormwater and construction water is in accordance with TP10 and TP90 and

25

treating to a higher standard is not practicable in this constrained urban
environment".
I had a look through Mr Ridley's evidence and I couldn't find in hat
reference that you are referring to. So I'm wondering, can you -- might be a bit
much to ask you now, but could you perhaps have look at let us know, or if you

30

need to, come back through the Council to answer that question?
MR RAMA: In relation to Mr Ridley's, yes, I'd like to come back to that.
MR MARK-BROWN: So I haven't actually looked through Mr Hughes', but perhaps if
you could do both for completeness and cross-refer to those particular parts of
your evidence for that?

35 JUDGE HARLAND: I just wanted to ask you about the, in your executive summary the

reference to the CIIG, is how it's referred to?
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MR RAMA: IIG.
JUDGE HARLAND: IIG. So tell me a little bit about that?
MR RAMA: So the IIG has been an initiative that's been developed by, I guess, the
Transport Agency to have sort of more continued engagement with iwi on an
5

ongoing basis. It was developed on the basis of the amount of projects that are
currently undertaken by NZTA in the Auckland area. And it was because of the
sheer number of them. To have them in one sort of forum, was seen as an
easier way to continue to engage with iwi. But also just to ensure that we had
an element of consistency from project to project.

10 JUDGE HARLAND: And so it's been going for some time, and I'm suggesting, I

guess, that there's some good relationships that have developed?
MR RAMA: Yes, I believe there's been sort of a high level of trust and confidence
between the agency and iwi in relation to engagement and sort of good faith in
terms of sort of delivering on some of their expectations around projects.
15 JUDGE HARLAND: And so you've been involved in that group, have you?

MR RAMA: Yes, yes. I've been involved in that group on a number of projects.
JUDGE HARLAND: And so how organised, is it? Is it an NZTA person who's
assigned to a project that gets involved for that project with what group, or is
there sort of an -- a liaison person from the agency that's consistent throughout
20

regardless of the project?
MR RAMA: Well in terms of the forum itself we do have a liaison person that
facilitates the entire day because there are a number of projects on the agenda,
but at the next level down it is on a -- it's on a project by project basis, and
depending on who the NZTA representative is for that project, they will be

25

the -- like, I guess the conduit in terms of engagement with iwi.
JUDGE HARLAND: And so, from here on in, this particular group is mentioned in
some of the conditions about, as you've told us, about wanting to be consulted,
will your involvement as part of that consultation continue?
MR RAMA: It will continue to a degree. And what will happen is I become involved in

30

projects through to consenting. And then it's handed on to in terms of
procurement to the next phase, which is usually the contractor. But there is that
interim period and that overlap which I will be heavily involved in in terms of
introducing iwi to the contractor and ensuring that the expectations of iwi have
been considered by the contractor and that the contractor knows his sort of

35

obligations with respect to, I guess compliance with conditions and the
relationship that we have established over time with iwi.
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JUDGE HARLAND: Right.
So if there's ever an issue, how would that work? Would that go to the
contractor -- talking about during the contract phase, would that go to the
contractor and then where?
5 MR RAMA: Generally comes back to me as the initiator of a lot of these conditions or

been involved in in terms of agreeing these conditions with iwi.
JUDGE HARLAND: Right.
And that would even continue operationally during the operation of
construction, if I put it that way?
10 MR RAMA: Yes. Yeah, it is -- and it has happened a number of times where I've had

to get back involved.
JUDGE HARLAND: Thank you for that.
MS SHEARD: No questions arising.
~(The witness withdrew - 3.26 pm)
15

~Timetabling matters discussed (3.27 pm)
JUDGE HARLAND: So I have heard via Ms Robertson that Ms Strogen might
appreciate an overnight opportunity to review her case, and that that's fine,
there is no problem with that.
20 MS MCINDOE: Thank you very much.

JUDGE HARLAND: So that finishes today's work I think. So let's just talk about
tomorrow's schedule.
We've obviously got Mr Berry. Then we've got Ms Strogen; Ms Barnett.
I'll just might need to confirm whether we need Mr Dee, I think initially we
25

thought we mightn't? No, we don't need Mr Dee, unless there is an Executive
Summary that need noted.
MS MCINDOE: No, Mr Dee hasn't taken part in any conferencing or anything, so
there is no update to provide.
JUDGE HARLAND: Mr Seyb is the same, we don't need him now. I beg your pardon,

30

we haven't had a chance to relay that. We do need Mr Ridley here and
Mr Schofield and I think we were having some discussion about Mr Clark or
Mr Church might be either or. But Mr Clark is the more senior person is he not?
And Mr Church.
MS MCINDOE: That's correct. Mr Clark is the more senior and his evidence, if you

35

like, covers a wider breadth. Mr Church's evidence is more focused. So if you
wanted to choose, then I would suggest Mr Clark. Mr Church is ready to
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appear and I've told him that he should be ready to go on tomorrow, because
we're running a little bit ahead of schedule. So he will be here and he did take
part in conferencing, so I would appreciate if he could just quickly update his
evidence in that respect.
5 JUDGE HARLAND: For sure. Is he from out of town?

MS MCINDOE: No, he's from Auckland.
JUDGE HARLAND: All right. We can update that, but if he's just got something he
wishes to present to us from conferencing I think that would be a good idea.
You didn't have any questions I don't think, or did you?
10 MR BANGMA: No, sorry; not about that Your Honour. But I wanted Your Honour, at

the risk of crystal ball gazing too far into the future, if we were to look past
tomorrow, or even look as far as late tomorrow afternoon.
JUDGE HARLAND: We are going to do that, so let's have an updated schedule,
because I've only got with me the day 2, my other one is with all of them, and
15

then we can talk about it with some -MR BANBMA: Yes, I have an updated version which has been helpful left on my desk
which I wish to discuss.
JUDGE HARLAND: So moving on to Friday, yes?
MR BANGMA: My question simply was, Your Honour -- I mean, Mr Tindall has

20

indicated that there is no issue with him being available tomorrow afternoon in
case things did move quicker than expected. He would be the first of the
transport witnesses for the council or Auckland Transport.
But with respect to the other witnesses, Mr Peake, Mr Cross, Mr Maule,
and Ms King, would I be reasonably safe in indicating to them at this stage that

25

they should be available from Friday morning? I just don't want to
inconvenience the Board but wanted to give notice to those witnesses.
JUDGE HARLAND: That's very helpful that you've raised it.
The only thing with Mr Tindall being brought forward is Mr Willmott is
cross-examining. So we would need to double check that he could be here in

30

the afternoon tomorrow. We have indicated on the website that people have to
be flexible but we probably would need to check that.
MR BANGMA: To clarify, Mr Tindall could do either. I'm not requesting we move, it's
just if we ran out of witnesses essentially.
JUDGE HARLAND: Well, it would be helpful to probably start him anyway, although I

35

imagine Mr Willmott will want to -- well you want to follow Mr Willmott don't you?
MS MCINDOE: Yes, I would be grateful to do that.
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JUDGE HARLAND: Ms Robertson, we need to just check with Mr Willmott. I think
whilst we're trying to be accommodating, we're not necessarily inviting a "no". If
we can put that diplomatically that would be good.
And then it's a question of whether you would need the others?
5 MS MCINDOE: I should indicate at this point that it's possible. I've put in a notice of

cross-examination in relation to Mr Peake, but as I consider that further I do
wonder whether there is much outstanding between Mr Peake and the
Transport Agency. I had intended to advise in the morning whether I still
needed to cross-examine Mr Peake.
10 JUDGE HARLAND: Well, look, let's take a brief break and we'll have a talk about

what we do. We don't want people to be in a state of concern because they've
been brought forward too quickly and therefore not prepared because we've got
lots of time.
But I suppose on the other hand it would be quite good to get quite a bit
15

done if we can this week. We would like to do another site visit which we
haven't talked about when we might do it, but I suppose we were -- well, I was,
I'll take it on my own shoulders, I was thinking we might want to do that on
Friday, but we might not. And certainly I imagine people would like to have a bit
of a break if that could be organised, so that you could get away earlier on

20

Friday.
MS MCINDOE: Or work on conditions which I expect will come out of the planners
conferencing today.
JUDGE HARLAND: If you recall that -- should we be finished -- we'll go and talk and
see how far. I think that's the best thing to do. We will take a break and talk. If

25

you don't mind remaining and then we can give you a view.
~(Adjourned 3.33 pm - 3.43 pm)
JUDGE HARLAND: I think where we've got to is we would like to, if at all possible,

30

have everybody down to Mr Cross tomorrow. And we think that's achievable.
And that's only subject to Mr Willmott not being available tomorrow for
cross-examination.
And if that was a problem for Mr Tindall, I mean, another option there is
to hold over Mr Tindall for his cross-examination with Mr Willmott later, but I

35

imagine that Mr Willmott will want to hear everybody else's cross-examination
of that witness.
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So, to summarise, we would want everybody here until down to
Mr Cross, and then on Friday, where he would deal with Mr Maule and Ms King.
That's probably not likely to take us past lunchtime, which is fine, and we can
have the afternoon where everybody goes and does whatever other work they
5

need to get done.
And then we resume again on Monday with Mr Willmott and the
programme as it's going to be rejigged and available tomorrow.
Was there any difficulty with that from anyone's perspective? Probably more
you, Mr Bangma, because it's your witnesses that we're asking to bring forward.

10

It's Mr Peake, Mr Cross and Mr Tindall.
MR BANGMA: Yes, I understand that Mr Tindall has told me he would certainly be
available from lunchtime tomorrow, I think that was the basis upon which we left
it. So given there's Mr Berry and all of the other witnesses, I suspect that's
reasonably safe. But, look, I would just need to urgently confirm that Mr Peake

15

and Mr Cross are available late tomorrow afternoon. They are both based in
Auckland. I've got no reason to think otherwise, but it's obviously a bit of a
jump on what they were anticipating.
JUDGE HARLAND: And, look, there's no stress associated with it if it doesn't work,
because that will just mean an early finish tomorrow when you can get on and

20

do some more work and we can adjourn and catch up with a few things too.
So is everyone happy with that?
The way things are tracking I think we will be finishing earlier than we
had anticipated.
But, as I say, if there is an issue with the planners that requires more

25

time or there's an issue with the closings that requires a little bit more time, we'll
be flexible about that.
MS MCINDOE: The other thing which may require some time is the response to the
section 92 request.
JUDGE HARLAND: Yes, of course.

30 MS MCINDOE: So, thank you for your clarification which we received via the EPA

yesterday and we're still sort of getting our head around what would be required
to pull that information together. And so we're still -- we should be able to
update you tomorrow on that.
JUDGE HARLAND: Well, look, we want it to be practical. It's a practical, easy
35

understanding in a visual way, so do not please have a disproportionate
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response to that. If it looks like it's too hard or it looks like the resource is not
worth it, you should tell us -MS MCINDOE: Thank you, that's useful.
JUDGE HARLAND: -- because we don't want to create unnecessary work for people
5

at this stage.
MS MCINDOE: Thank you very much.
JUDGE HARLAND: All right, so anything further? No. All right, thank you very much.
We will adjourn for the day.

10

~(The hearing adjourned at 3.46 pm)
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~Day 3, 20 July 2017 (9.02 am)
JUDGE HARLAND: Good morning. All right, so I think today we're starting with you
5

Mr Berry?
I beg your pardon no we have someone else leaping to their feet,
Ms Sheard.
MS SHEARD: Sorry, just one housekeeping matter before we start unfortunately
Mr Ridley is not available due to a clash. He is available to give evidence

10

tomorrow though, so with your leave we'd request that we put him on tomorrow
instead?
JUDGE HARLAND: That's fine. No, that's the trouble with the timetable changing a
little bit, sometimes it doesn't suit; we'll try and be flexible, so that everyone is
not inconvenienced.

15

So now it's your turn Mr Berry.
~Opening submissions from Mr Berry (9.03 am)
MR BERRY: Thank you Your Honour, I have handed in a script, I've got copies being
circulated at the moment and we'll just start at the start.

20

So I just note in the introduction that counsel assisting the Board in
relation to the NCI Project respectfully refer to the communications and
requests we've had from the Board via Miriam and I just note in there without
reading them, just so that you can call into mind, the issue of bundling; the
lawlessness of the conditions concerning monitoring at Rosedale; the

25

desirability of side agreements to deal with mitigation measures; which
conditions should attach to which consents, and as regards to that latter issue,
we advised that the agency's planners are working on a table identifying which
conditions relate to each Notice of Requirement or resource consent. I figure
we should really await the outcome of that exercise, because it's actually quite

30

a big job.
Other issues were also raised during the first and second days of the
hearing. The area of the reclamation for the purpose of assessing mitigation or
offsetting requirements; the legal position of the North Harbour Hockey people;
and procedural issues relevant to the Waste Management New.

35

The purpose of these submissions is therefore to address those issues,
but I also comment on a couple of other issues which the Board may wish to
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focus on, which I have said here given the very large measure of agreement
largely relates to the question of conditions. And there are three species of
issues that I'd like to raise. Not because there are particular concerns, but
because I'd like to put them on the radar screen for the Board so that you could
5

explore those issues if you wish to, as you're dealing with the evidence.
I won't go through the headings, but I have just listed them there.
And the first substantive issue then is whether the application should be
bundled. I think this issue is largely flattened, but as we note the Project
requires resource consent for a range of activities and I should say

10

authorisation for a range of activities, because it's got the land use elements for
the NOR; so most of them are controlled, restricted discretionary or full
discretionary and one non-complying.
The aspect of the proposal which triggers the need for a non-complying
resource consent is noted in Mr McGahan's evidence is the reclamation of the

15

watercourse as you well know.
The activity is non-complying on the basis that the Auckland Council
planners consider that the modified, that is concrete lined watercourse,
constitutes a stream because it follows the same path as a historic overland
flow path in that location. There is disagreement between the Council and the

20

agency as to the extent of the stream being reclaimed, which depends upon the
interpretation of the AUP. And we'll come back to that at section 10?
~Questions from the Board (9.06 am)
JUDGE HARLAND: Can I just ask you, you may be coming to that, does that depend

25

somewhat on whether it's the 604 metres or the 17.4, or not?
MR BERRY: No.
JUDGE HARLAND: It doesn't at all?
MR BERRY: No, I mean there is still a reclamation isn't there? So, will agency's
position is they don't need a resource consent, but they've applied for it.

30

So the relevance of the area I think is more to do with mitigation than
activity status. I could be corrected if I'm wrong.
JUDGE HARLAND: Well everyone can cope with that in closing in due course.
Because that's been sprung upon us, so to speak, and we're trying to get to
grips with what the significance of that might be legally as well as practically.

35

So the practical might be mitigation, but the legal might be something else.
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MS MCINDOE: My understanding of the Council's position on this is it depends on
whether the stream was extinguished by the dam and that's my understanding
of the difference between the 600 versus 17.
JUDGE HARLAND: I understand that. That's factual determination but it's what flows
5

on from that that's actually legally and substantively from a factual point of view
is what we all want to get grips with, when you're talking about it.
So whether that means, if we found, if as matter of fact it was in fact 604
where does that take us and what significance does it have in any, none,
some?

10 MS MCINDOE: And our legal submissions were that it didn't make any difference but

I'm interested to hear.
JUDGE HARLAND: No, and that's point A. Point B is where does that take us?
MR BANGMA: Thank you Your Honour, I think that is the issue, that is accurate. And
it would be then a question of what mitigation is required and any difference in
15

mitigation that's required depending if it's 17.4 metres or 604 metres that's
being reclaimed.
The Council doesn't have its even ecologists in these proceedings so all
I can say is we will ask some questions of that issue of Mrs Barnett in terms of,
as you say, Your Honour, factually what the difference might be required so the

20

Board has that evidence.
JUDGE HARLAND: So it's about mitigation for you.
MR BANGMA: Yes, Your Honour.
~Mr Berry continues (9.09 am)

25 MR BERRY: And for what it's worth, Your Honour, that's the conclusion we ended up

coming to as well. And while there may be -- may sound like a very big
difference between 600 metres and 17 metres, when you have an entirely
degraded environment, it may well become a distinction without a difference.
But that is for the ecologist to call.
30

So I've just recapped the issues the Board raised.
And then turn to the relevant principles relating to the concept of
bundling, and I don't propose to read every word of this script, rather to take
you through it. Obviously the RMA provisions, section 87A which sets out
various classes of activity status, but doesn't give any direction in relation to the

35

appropriate of treatment of applications in which a number of consents are
required for a range of activities.
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There is nevertheless a significant body of case law developed to deal
with activity status of related but separate consents and this body of case law
has been on a bit of a journey, so we'll quickly traverse that.
It started way back in 1973 with the old Locke and Avon Motor Lodge
5

case which is the authority for the proposition where a number of consents are
required for a Proposal they should not be treated individually, rather the more
stringent activity status should apply to the entire proposal which should be
considered in the round.
Exceptions to that principle were identified in a number of cases and I've

10

listed them in brackets there.
And I should note, Your Honour, that there's quite a significant number of
cases referred to in these submissions. I haven't produced copies of any of
them at this point on the basis that you'll tell me which ones you might need.
But a lot of them are only cited in a fleeting way to show a pattern and so forth,

15

but happy to do that if that would assist.
JUDGE HARLAND: Thank you, that's fine.
MR BERRY: Locke was considered to apply except where one of the activities for
which consent was sought was an RD or a controlled activity. In such cases it
was not seen as appropriate to apply the Locke because the activity to be

20

considered does not consist of the whole of the proposed development, but
only those aspects of it which the Council has specified as remaining for its
consideration.
So of course if you need a consent but it's a controlled activity, there's no
point putting it in place where you might decline consent to that aspect of it.

25

In Southpark the Environment Court presided over by His Honour Judge
Sheppard reviewed the authorities and came to the conclusions set out there.
Essentially should not be split artificially into pieces, but the approach is not
appropriate where one of the consents is a CAA or an RDA; the scope of the
consent authority's discretionary application in respect of one of the consents is

30

restricted or confined, and the effects of exercising the two consents would not
overlap or have consequential or flow on effects on matters to be considered on
the other application, but are distinct.
And it's really that third concept that has grown some legs and I would
say, rightly so. Because the authorities that have followed on from that have

35

confirmed that despite that dictum, but having regard I guess to the third limb,
the unbundling of related applications may be appropriate in a broader range of
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circumstances and the activity status will not necessarily be a determining
factor.
There are a whole stack of cases, but I tend to find that Darby is the
most helpful at this point in the journey, because His Honour Judge Bollard
5

reviewed all of the authorities up to that point and came to the conclusion that
I've highlighted there:
In many cases it will be appropriate for a consent authority to consider a
proposal in the round, because failure to do so would mean artificially splitting it
up without considering the interrelating issues. However, if a particular consent

10

that is sought is plainly limited in its scope and nature, the effects of exercising
the consent would not overlap or have consequential or flow-on effects in
relation to the effects stemming from the exercise - then the application for that
consent may be adjudged individually on its merits.
And you can see that's picking up the third of the consents from

15

Southpark.
So, in Darby itself, the Court considered that the application for a
non-complying activity consent to a gable intrusion could be assessed on its
own, whereas the building's proposed west wing, which required an RDA
consent could not be considered separately, so we had a non-complying

20

activity that was unbundled and an RDA that was all in. So, it just shows how
that can apply.
So summarising the legal position, the relevant legal authorities can be
summarised as follows: The principle in Locke remains the starting point for
consideration of proposals requiring multiple consents, so that generally

25

proposals should be bundled and considered together, with the most stringent
activity status applying to all consents.
However, subsequent case law has made clear that bundling is not
always appropriate and unbundling may be considered regardless of the activity
status of the consents sought. In particular, bundling is not appropriate where

30

one or more of the consents is classified as a controlled activity or an RDA
because that would expand the consent authority's jurisdiction.
The scope of the consent authority's discretionary judgment in respect of
the consents is relatively restricted or confined, rather than covering a broad
range of matters and the effects of exercising two consents would not overlap.

35

And in the recent decision of Mr Justice Whata in Urban Auckland he
has confirmed that that law is per Darby and so forth is still current.
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So, turning to the current Proposal.
The key issue is whether the reclamation consents should be bundled
with the other consents which have a more favourable activity status so that the
other ones, if it was unbundled it wouldn't need to be considered by reference
5

to the gateway tests.
The key question, boiling all of the above down, is what is the
relationship of the consents sought? Thus if the activity sought to be authorised
by the reclamation applications can be considered entirely separate, with the
effects that will not overlap or have consequential or flow on effects on other

10

elements of the proposal it would be appropriate to unbundle them, but if not
the applications must be considered together.
I have cited there for completeness and won't read them, the comments
made by my friends for both the agency and the Auckland Council, which are
picking up the very concepts that I've just been running through and both come

15

to the conclusion that there is sufficient overlap for bundling to be what should
occur and that approach was also accepted by all of the planners at the
planners’ conference.
So the conclusion after all of that is very simple. To the extent that both
the agency and Auckland Council, and all planners, consider that there are

20

overlapping, consequential or flow-on effects in relation to the discharges and
structures required, it is clearly arguable that it is appropriate to bundle the
consents.
And given that the legal and procedural risks associated with the
bundling lie with the agency, and they're happy to do it, we submit that it's

25

appropriate to proceed on the assumption that the agency's approach to
bundling is appropriate.
Bundling the applications so that the Project as a whole as a
non-complying activity, and I think Your Honour said that you weren't
enamoured about the "all in the pot approach", doesn't however, and I think this

30

might be the question you might be getting to, doesn't preclude the Board from
considering the effects of each element of the Project and the proposed
mitigation of those by reference to the relevant provisions of the partly operative
Auckland Unitary Plan.
Thus, if the Board has any issues in relation to a particular aspect of the

35

Project it can and should assess that activity in light of the relevant plan, criteria
irrespective of activity status under bundling and I submit that such an approach
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is clearly permissible in terms of sections 104 for the resource consents and
171 for the aspects of the designation.
So what we're really saying and it's something I mean, we often see at
Council level that bundling comes about not because of any forensic
5

examination of the relationship of the consents, just lazy thinking by lazy
processing planners. So we end up in a place that says, well, they're all in, it's
all a non-complying activities despite fact that some could quite clearly be
considered separately. And the submission I normally make is we'll accept it for
present purposes because we can meet the gateway tests anyway, but if you

10

have a concern in relation to any particular aspect look at that by reference to
the plan provisions that apply.
And what I'm saying is that you obviously have the right to do that
despite the fact that we're in a Part 2 world.
~Questions from the Board (9.18 am)

15

JUDGE HARLAND: Yes. And in this case it might not make much difference, and
would that be your overall understanding?
MR BERRY: Yes I would say precisely that and I would agree with the agency in
relation to that. The thing is in this insane post-Davidson world until someone
20

gets it right we might have to go to the plan first anyway.
JUDGE HARLAND: Well, just on the bundling topic, and it isn't particularly relevant to
this thank goodness but I think of more concern with bundling is the fact that
applications are not being made for certain activities which obviously if they
were would be bundling; so it's rather more of a divide and rule approach,

25

rather than holistic stick approach and I think that was the area that was
exercising minds of the Court in the Te Arai series of cases and a few others
that are coming up. But we don't need to go there; so we will put that to one
side.
So you are inviting us, just to summarise, you're inviting us to, having

30

raised the issue properly, to say well yes everyone agrees that we should start
from that particular point, but it's the extreme point, if you like, for a small part of
the project and it would be quite permissible for us if there was a concern about
anything to go back to the rules of a particular part of the Project and view it in
the light of that?

35 MR BERRY: Yes.

JUDGE HARLAND: Thank you.
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MR BERRY: I don't know if there is any authority for that proposition, it just seems to
make total commonsense to me.
JUDGE HARLAND: Well I'm sure if nobody disagrees with that approach we won't
have a problem. If it's only if people disagree with it and say we shouldn't do
5

that that we might have a problem.
MR BERRY: Thank you Your Honour.
So that's a fairly long way of getting to the place that says agree with
agency and the Council, but thought it was important for the Board as counsel
assisting to canvass the case law fully.

10 JUDGE HARLAND: Thank you.

~Mr Berry continues (9.19 am)
MR BERRY: Which is not to say my friends haven't done an adequate job of that.
So now turning to the Rosedale Landfill.
Development of the busway and the shared use path, SUP requires that

15

the Project encroach upon the Rosedale Closed Landfill. That will need to be
excavated and various pieces of monitoring equipment relocated.
Auckland Council is monitoring the landfill and Auckland Council and the
agency have agreed that, largely for health and safety reasons, the agency
20

should undertake the monitoring required under Auckland Council's consents.
This is reflected in the Project Alliance agreement, Appendix A14:

Landfill

which we'll call a PAA landfill, which is an agreement between the agency and
Auckland Council which is yet to be finalised but a draft of which is attached to
Ms Eldrige's evidence.
So I have just recapped the issue there that the Board has raised. The

25

lawfulness of conditions concerning monitoring within the construction area of
the Rosedale Landfill site.
Now our understanding of the conditions is that the agency is required to
develop a landfill management strategy in consulting with the Auckland Council
30

team.
The landfill management strategy is intended to be a document by which
the agency and CLCLR agree on a range of matters relating to the construction
activities within the landfill area. And they're addressed in the PAA and the
LMS must be consistent with it.

35

The agency is required to prepare various plans including the landfill
reinstatement works plan and landfill construction method statements and is
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also required that the monitoring programme is implemented in accordance with
the LMS. Although the LMS condition does not address monitoring: The PAA:
Landfill requires that the agency is responsible for undertaking all monitoring
activity in accordance with the existing landfill consent conditions and by that
5

I'm referring obviously to the consent conditions held by the Auckland Council
for the closed landfill.
And the LWRP is required to include information in relation to continuous
gas monitoring.
Now the outcomes of expert conferencing was that agreement was

10

reached on all issues and the Joint Witness Statement of the landfill experts
sought the assistance of the planning experts to draft amendments to the
conditions in order to implement their agreed approach.
The landfill experts joined the planning expert conferencing on 6 July in
order to amend the conditions to implement the landfill experts' agreement and

15

the outcome of that conferencing was that several amendments were made to
the conditions with the result that the landfill and planning experts all reached
agreement. So that's a happy place to be.
Mr McGarr, who I should mention Your Honour is here today, and as the
planner assisting the Board, undertook a review of the landfill conditions to

20

assess whether all relevant effects are properly addressed. And his conclusion
per his memorandum to the Board on 14 July -- it wasn't the day you declared
your independence was it Craig -- was that the proposed conditions are
sufficient to ensure that potentially significant effects of the works in the landfill
area are properly addressed, but could benefit from the amendment and

25

restructure to improve legibility, as set out at Attachment 1.
And his attachment 1 is now attached to these submissions as
Appendix A.
I'm sure, although I haven't warned Mr McGarr, he'd be very happy to
comment on those given that he's here today if you wanted him to.

30
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~Questions from the Board (9.23 am)
JUDGE HARLAND: Well I think he's proposed there's some questioning of him and
I'm hoping that we might be able to deal with all of this without the need for
5

questioning. But are we able to get an indication about that at this point?
MS MCINDOE: I had asked Mr Amputch, our landfill expert, to look at these
conditions, because there are some changes particularly in relation to landfill
gas monitoring that seemed to me to go more -- to go further than simply
improving legibility, so I think that once I've got the response from Mr Amputch

10

it might be that I can then discuss with Mr Berry any further changes and if that
matter can be resolved perhaps we don't need to question Mr McGarr.
JUDGE HARLAND: So that is a work in progress.
~Mr Berry continues (9.24 am)

15 MR BERRY: Very happy to do that, thank you.

So I think probably I'll leave the rest of 3.8 and consider any potential
issues that might arise. And this is really putting on our thinking cap and
thinking what might be wrong with this for the purpose of satisfying the Board or
advising the Board if there is a problem and satisfying the Board that there's not
20

if there's not.
So we just identify four issues there that could have been a problem if
they transpired to be.
Firstly there is case law to the effect that a condition will be invalid if it
requires an applicant to take on a significant part of the local authority's duties.

25

However, of course in this case the duties that the agency would be performing
are not Auckland Council's duties as a local authority but its duties as a consent
holder. And so, in our submission, that authority doesn't apply. And there's no
impediment there.
Secondly, thinking about whether there's a problem that the monitoring is

30

happening on someone else's land. The conditions would obviously require the
agency to undertake monitoring on Auckland Council's land and there are two
relevant lines of case law authority on that. One suggested that if compliance
with a condition would impact on the legal rights of third parties, a condition
should not be imposed unless the affected third parties consent to the

35

execution of the work and the manner of its execution.

Page 217

The other line of authority is that the -- it would be ultra vires to impose a
condition requiring off-site work to be undertaken that requires the consent of
third parties, when those aren't obtained.
But of course in the present circumstances the agency is volunteering
5

the conditions and Auckland Council agrees to them. So, at the very least
under Augier, if there was any doubt at all, it's submitted that the conditions are
not unlawful because they have been volunteered and agreed to by the third
party, and of course they're valid and enforceable and reasonable as well; so
we don't see there is any problem from that perspective.

10

Irrespective of the conditions of consent, our view is there is no
impediment to Auckland Council appointing the agency as its agent under its
existing consent to undertake the monitoring.
So we'll come back onto side agreements, but if they wanted to do it that
way, I don't think there would be anything unlawful about that either. But I do

15

tend to agree with the approach that for visibility reasons it's good to have the
conditions on the face of the consent.
And Auckland Council liability: Even where responsibility for monitoring
is imposed on NZTA the Auckland Council of course can't absolve itself of its
liability under the RMA for anything that goes wrong. So there is no

20

impediment there.
So the upshot of that is that none of these potential issues which really
present a bit of a shemera, as I say, we just raised them to knock them down,
present an impediment to the adoption of the approach proposed.
Having reviewed the conditions as proposed to be amended by

25

Mr McGarr in light of the Newbury tests, and given the matters addressed
above, we are satisfied that there are no issues as to the lawfulness of the
conditions in respect of which the agency would be undertaking monitoring on
behalf of the Auckland Council and I've already traversed that point.
For completeness, once again, I've cited the submission of my friends

30

from their opening statements and as a result of that I can indicate that we have
no concerns as counsel assisting about that aspect of the Project.
So turning now to the appropriateness of side agreements. The context
of this is that issues have arisen between the agency and Auckland Transport
concerning potential effects of the Project on bus transport, consultation with

35

AT in relation to the need for diversions and damage to roads from
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construction, as reflected in the following statements in the Joint Witness
Statement; I have just underlined those bits.
The Board's request to address the legal perspective regarding the
appropriateness or desirability of using side agreements to address effects
5

arises from that JWS.
Now the first two issues above, that's bus transfer and the need for
consultation in relation to diversions, have been addressed via amendments to
the consent conditions so we can put that to one side and we're left with the last
issue relating to road damage.
Prior to the commencement of the hearing, counsel for AT, Mr Bangma,

10

advised counsel assisting the Board that AT agrees to the inclusion of the
conditions in relation to public transport and consultation and those amended
conditions are attached as Appendix B to these submissions.
And once again it's a fairly straightforward exercise and we will be
15

spending some time on the conditions.
But there is nothing of any real moment there.
And a side agreement to address the issues regarding damage to roads
was being discussed, but in the absence of a side agreement, the issue of
remediation should be addressed by way of conditions of consent.
The short being that, as I've said here, and apologise for the lack of a

20

colon. The comprehensive changes to the CTMP conditions have addressed
issues regarding public transport and consultation issues. And NZTA and AT
are continuing to work on the wording of appropriate conditions and AT is
hopeful that satisfactory wording can be agreed.
It therefore appears that a side agreement may not be the mechanism

25

proposed to address that issue. But of course there is at least one other side
agreement we know of in these proceedings, so I'll address it nevertheless.
We couldn't find a lot in terms of what the Environment Court's attitude
has been to side agreements. And there have been comments from time to
30

time.
In Bonifant Investments his Honour Judge Skelton expressed a
reservation about the practice of entering into a side agreement, particularly if
at some future time a party sought to enforce such an agreement on the basis
of an alleged compromise of proceedings.

35

So I think he's really saying as a matter of public law I have a problem
with a settlement via a side agreement being a consideration for the agreement.
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~Questions from the Board (9.30 am)
JUDGE HARLAND: Or, I suppose I should maybe have been a bit more clear about
what I was concerned about. I was concerned if it was designed to mitigate an
5

effect, and there was a wider public interest included in that, then that is just a
private agreement that could be subsequently altered between the parties. And
that would be an obvious public law issue. And it was just very unclear from the
material presented as to whether or not that the degree to which the -- what the
scope of the agreements was without necessarily knowing what they were, we

10

didn't necessarily need to know that, but how that would play out; so I think it
was more a lack of clarity about what was proposed to be covered by these
things is too generic. And so, I'm sorry if that's opened a can of worms for
everybody, but that's how it arose.
MR BERRY: I do address that.

15 JUDGE HARLAND: Sorry, Mr Berry.

~Mr Berry continues (9.32 am)
MR BERRY: No, not at all. His concern in that case was -- I mean I'll just raise this in
case you might have a similar concern that the potential for a side agreement to
20

affect future decision making by the Court, because -- or the consent
authorities.
Because in that case they entered into a deed so they got over the
consideration point, but nevertheless the deed required further consent
applications to be made.

25

So you wouldn't want a self-fulfilling prophecy that says this deed has
been signed off the by the Court, now you have make the change to consent
conditions because the Court said so.
Anyway, in the end, I mean even in that circumstances Judge Skelton
was relaxed about it.

30

But I think the most important point for present purposes and, I think we
come right onto the point that you've raised Your Honour:
"... I think it is important that agreements or deeds of agreement, as in
this case, are carefully scrutinised by the Court before it consents to the
disposal of appeals in terms agreed by the parties.

35

So in that regard, as I said, that latter observation is probably the most
important aspect of the case for present purposes and is in line with
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Your Honour's comments on day 1 of the hearing to the effect that if what is in
the side agreement is necessary to mitigate an effect of the proposal, it will
require scrutiny by the Board.
JUDGE HARLAND: Whereabouts are you sorry?
5 MR BERRY: I have just been traversing 4.10 and 4.11. And I've just finished reading

4.11.
Just to interpolate there, I think there is a spectrum of possibilities for
side agreements that at one end of the spectrum it may be regulating a
relationship between a consent holder and a third party that has really nothing
10

to do with effects but has to do with being mates, or you know calling me before
you call a consent authority or whatever. At the other end you might have a
deed that -- or in the middle you might have a deed or a side agreement that is
a bit like a management plan in the sense that it says this is how you are going
to go about fixing my problem by reference to condition A, B, C. And at the

15

other end of the spectrum you might have a side agreement that says don't
worry consent authority, they're mitigating this effect on me so I don't need to
worry.
But if they remain a party, and this is a bit like the Waste Management
thing, the Court is still seized of the matter and so the further down the scale

20

towards mitigating effects the more responsibility the Court has to scrutinise the
appropriateness of that deed and whether -- or agreement, and whether it
needs to be reflected in consent conditions as well.
~Questions from the Board (9.34 am)

25 JUDGE HARLAND: Would you agree though that would be subject to a party deciding

to withdraw their interest completely? Because that's the Amiri decision, a
different circumstance, but I'm pretty sure that's the effect of Amiri, even though
it was dealing with a consent order, are you familiar with that? It's a High Court
one from Christchurch where they had a hearing, or part of a hearing, and then
30

decided that perhaps things weren't going quite the way they wanted and that
there would be a withdrawal -- well no, there was a consent order filed which
the Court then refused to sign. So then they withdrew. And the Court
nonetheless made an order and the High Court said no you can't do that, if one
of the parties withdraw that's the end of it.
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So the side agreement issue, if there was a concern about it at an
extreme end, could be remedied by a party who didn't want that looked at by
them withdrawing, do you agree with that?
~Mr Berry continues (9.36 am)

5

MR BERRY: Yes, and I do come to that in relation to Waste Management because
you're facing a similar conundrum.
So that if the side agreement is being prayed in aid of a mitigation of
effect by a party, then -- by a party that's still a party, then it's The court's
10

decision, you know, the Court is entitled to scrutinise that and then decide how
effective that is and to see whether the conditions need to be strengthened.
I give an example just coming up in which we've just settled the
expansion of the Ngawha Geothermal Power Station in Northland.
In the end the last party standing was the Department of Corrections

15

because the expanded station will be within cooey of the Northland Corrections
Facility.
So there were conditions on the consent that said, you know, thou shall
address fire and explosion risk and so forth. But that stuff was so complex in
terms of the type of assessments, risk assessments, you will recall from the

20

Wiri prison case. And, in fact, they banged endlessly on about that decision all
through the case in, terms of their obligation. And what we did was had a quite
complex and lengthy and technical side agreement that captured everything
that was going to be done around risk that we referenced in the consent
conditions and made available to the Court. But you wouldn't have put in

25

consent conditions, there was too much of it.
And so that was perfectly fine. They were still a party. The side
agreement assisted the Court to be satisfied that this was being dealt with down
to the finest detail and that the conditions would be effective.
But if Corrections had said we're out of here, we're happy with this, there

30

would have been no finding to be made. So that's the difference.
~Questions from the Board (9.38 am)
JUDGE HARLAND: All right. Well that's good to have that clarified. And in this case
it may or may not make any difference to the side agreements because they

35

might be more about relationships and other kind of things.

Page 222

MR BERRY: I guess the guiding principle, I would say, is that if it's about relationships
you may not care, you might want to look at it and say we don't care. If it's
about mitigating an effect on a party, then you may -- you are entitled to look at
it, particularly to see whether it's consistent with the conditions, or the
5

conditions are strong enough.
JUDGE HARLAND: Thank you.
~Mr Berry continues (9.39 am)
MR BERRY: I think we've probably just covered pretty much everything in the next

10

couple of pages.
I just pick up here that side agreements are used all the time and so
they're are not inappropriate. They can improve greater detailing conditions,
and that's the Ngawha example. And they can address matters that shouldn't
be appropriately addressed in conditions about the relationship between the

15

parties, the imposition or obligations on parties who aren't a consent holder and
so forth. And I give the Ngawha example there.
The Environment Court's own practice note makes it clear that side
agreements are appropriate if they achieve outcomes that are beyond the
jurisdiction of the Court. And you're obviously familiar with that, I have just

20

highlighted those parts of the practice note.
And we agree with the concept underpinning the questions directed to
counsel by Your Honour on day 1 and I think we've just covered this, that if the
purpose of a side agreement is to mitigate the effects of a project, it will need to
have greater visibility in the hearing process and be the subject of greater

25

scrutiny by the Board than a side agreement that addresses, for example, the
relationship between the parties’ side agreement.
As a matter of principle, if adverse effects need to be mitigated to make
a grant of consent appropriate, the requirement to do so should be addressed
in resource consent conditions even if the side agreement imposes separately

30

enforceable obligations in that regard.
And if, for example, to take an extreme case, the side agreement was
the mechanism by which adverse effects were addressed and there were no
conditions then I would say that's fully on the Board's table, while a party
remains -- while the person is still a party.

35 JUDGE HARLAND: Well, I suppose that was my thinking behind the question to

Waste Management yesterday.
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MR BERRY: Yes, that's right. And I come on to them next.
In summary, it's submitted that the following factor are relevant:
They're a valid and useful mechanism for imposing obligations on parties
and addressing relationship matters that could not be achieved by conditions of
5

consent. Where mitigation is required to address the adverse effects of a
proposal on the environment the mitigation should be addressed via conditions
and the role of side agreements should ideally be limited to matters which it is
not generally appropriate to address via conditions. But related to that you
should scruitinse side agreements to ensure they don't deal solely with matters

10

that should be addressed in conditions.
And here's the sliding scale I was talking about, the more that a side
agreement is relevant to addressing effects, the greater the degree of scrutiny.
Side agreements cannot and should not preclude consent authorities or the
Court from performing the duties and exercising the powers it has under the

15

RMA; nor should they influence future decision making. And of course the
enforcement of side agreements is a matter for the civil courts
So short point again, is that we as counsel assisting submit that there's
no impediment to the agency and Auckland Council reaching agreement in
relation to road damage, or I guess we've just traversed the Rosedale matter as

20

well, I mean there's some quite complex side agreement matters being
addressed there and in that context it's entirely visible and scruitinsable, if that's
any such word, it probably isn't, I can't think what it would be, able to be
scrutinised by the Board.
I just pick up again what my friend for the agency indicated in their legal

25

submissions. And agree with the propositions set out there. And I won't take
you through it.
However, in relation to a) and c) and that is the effects are specific to the
submitter and the submitter is also a landowner, whose agreement is needed in
order for the Project.

30

We nevertheless, depending upon the circumstances, submit that it may
still be appropriate for the Board to wish to scrutinise the agreement.
In our view that is not excluded by the nature of the party that the
Applicant is entering into an agreement with.

35
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~Questions from the Board (9.43 am)
JUDGE HARLAND: And that would be because of the public law -- the public aspect
of it, is it?
MR BERRY: Yes. It's not a situation in which the Board would be looking to interfere
5

with contractual relationship, but rather just testing its effectiveness if it's being
used alongside conditions.
~Mr Berry continues (9.43 am)
Turning now briefly To Waste Manage. It seemed to be the logical place

10

to deal with this after talking about side agreements and I don't need to traverse
this at any real length.
But after Mr Pilkinton tendered his joint memorandum advising that
settlement had been reached, no amendments to conditions would appear to
have been contemplated; so Your Honour sought clarification as to whether the

15

submission was to be withdrawn and also whether it was appropriate to
withdraw the evidence of his witnesses given that he'd said that the -- I think he
said that the submission would stand in case something went wrong, but that
the evidence would be withdrawn.
So in response to your request we advised that we're dealing with a

20

similar situation at East West Link. This all happened yesterday where a
settlement had been achieved between my client, the Auckland Heliport Limited
Partnership and the NZTA based on a side agreement plus amended
conditions.
And as regard to the amended conditions the parties agreed that the

25

submission would stand in order to provide the Board with the jurisdiction to
impose the conditions, and the evidence would stand to the extent that it was
needed to provide the evidential basis for the imposition of the conditions.
And it's interesting to note that yesterday morning in chambers the Board
considered that matter and the outcome was that the Board in that case chaired

30

by Sir John Priestley is happy with that approach and the conditions, and will
soon issue a minute confirming that it will impose the conditions requested.
So, peace has broken out there, but just to underpin that the importance
of the evidence, they're still going to take their site visit and so forth to fully
understand the underpinning. And I guess it's nice to travel in helicopters, I

35

think that might be the main reason.
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Now that may be of general assistance to the board in this context if
similar situations arise.
However, thinking it through, once I got amongst the Waste
Management joint memorandum, because that matter has been done entirely
5

legal by way of side agreement with no amendments to conditions, and it
seems that no third party's being affected. Then it seems to us that there would
be no impediment to the complete withdrawal of the Waste Management
submission and their evidence. That's obviously a matter for them, if we're
looking at the sort of situation, the Christchurch case you were talking about.

10

However, we agree with Your Honour that if the Waste Management
submission is not withdrawn, you will need to deal with it, because you're
seized of the matter and will need to decide it whether wishes to scrutinise the
side agreement given that it is the document that is being relied on to address
the adverse effect on a submitter. So there is a still a submitter on your table,

15

but there is no visibility to that side agreement; if you are want to look at it you
would be entitled to. And Waste Management would need to consider the
extent to which the evidence of its witnesses is necessary to support that
submission.
Namely, otherwise you're being asked to find that the

20

Waste Management submission has been satisfied without any evidence to
support that and without knowing the side agreement.
Now you can take that at face value but you probably don't want to.
~Questions from the Board (9.47 am)

25 JUDGE HARLAND: I think that was the point of my putting that to Mr Pilkinton. And

for him to have a think about what he wanted to do. I can't recall when he's
coming back? Maybe for closing? Can you update me about that?
MS MCINDOE: We're still considering this matter. Partly because there are in fact
amendments to conditions proposed to address Waste Management's concerns
30

and so I suspect we might need to propose the type of arrangement which
Mr Berry has arranged for his client in the East West matter and we're still
working on that.
JUDGE HARLAND: That's helpful to have that updated and given the way we're going
through these things there will be plenty of time, one would hope, for that to

35

happen.
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MR BERRY: So I'll ensure that a copy of these submissions is provided to him and I'll
probably give him a call this afternoon.
JUDGE HARLAND: That would be helpful.
MR BERRY: But it does alter the position fairly significantly and, again, it's sort of
5

interesting that I came away from both the exchange and reading the
agreement without having any sense that there were changes to conditions.
JUDGE HARLAND: Well there are now I hear?
MS MCINDOE: They have been in there ever since the planners’ conference two
weeks ago, but perhaps they weren't highlighted as much as they could've

10

been.
MR BERRY: Not meaning any criticism, I'm just talking about the joint memorandum
that you would have seen.
So it's even more important that if you need an evidential basis for
changing conditions and he takes the evidence away --

15 JUDGE HARLAND: Well that would be -- yes, that would be a hole for people that I

imagine in this process people wouldn't want.
What's even more interesting is that this issue has come up in two
separate Boards with neither of us knowing about the other's particular
approach, and both of us having a similar one, which is of some comfort.
20

~Mr Berry continues (9.48 am)
MR BERRY: We kind of made it up in the last few days, but it worked.
Now there is the issue of whether management plan conditions should
attach to designations or resource consents.
25

And as outlined in their openings, the agency, the Council and Auckland
Transport disagree as to whether conditions relating to the various
management plans required by the authorisations sought should attach to the
designations, resource contents or both and so the Board has requested
Council assisting to advise on that.

30

For the reasons already outlined we don't address whether conditions
should attach to particular designations or resource consents and we'll await
the outcome of that analysis.
Just to recap so that we're know what we're dealing with, NZTA's
position is the conditions should be restructured as follows: Conditions that

35

manage temporary construction effects including management plans and which
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should fall away once construction activities are completed should be attached
to the regional resource consents.
That only conditions that relate to ongoing operational effects should
attach to the designations.
5

The basis for that position is that the resource consents largely relate to
construction activities and will authorise the majority of construction effects,
whereas the designations relate to the ongoing use and maintenance of the
State Highway.
They say that that approach avoids any confusion as to whether

10

conditions relating to construction activities apply to future operation or
maintenance activities and removes the need for conditions relating to
construction affects to be formally withdrawn at later date.
Mr Burn considers that attaching any further conditions such as
management plans to the conditions would be inconsistent with the principles

15

implicit in sections 176 (2) and A(3) (f).
The Auckland Council and AT position is that as a result of how NZTA
structured the conditions, the designations are not subject to conditions relating
to various management plans, specifically the Construction Environmental
Management Plan, Construction Traffic Management Plan, Dust Management

20

Plan and the Lizard Management Plan.
And these management plans are necessary to avoid, remedy or
mitigate adverse effects associated with the land use aspects of the Project and
generally do not relate to the activity authorised by the regional resource
consents.

25

To be valid a resource management condition must relate to the effects
generated by the activity that is being consented and accordingly the conditions
should be amended so that the conditions addressing land use effects attach to
the designations.
Counsel assisting supports the position outlined by the Council and AT

30

for the reasons we will outline below.
Two legal issues arise: First would the management plans condition be
effective and enforceable if attached only to the resource consent conditions as
proposed by the agency. Secondly, if the management plan conditions would
not be effective and enforceable as structured by the agency, what is the

35

appropriate basis for determining how the conditions should be divided between
the designations and the resource consents?
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So turning first to the legal principles in relation to the division. We first
turn to the Board's power to impose conditions on NoRs and resource
consents, under, it should really be the other way around, under 149P and 108
respectively. And, of course, this is well familiar to the Board I have just set it
5

there for completeness, but of course you are entitled to impose any condition
that you consider appropriate subject to administrative principles and Newberry.
The language of 149P is similar to 108 and cases decided under 108 obviously
can be considered in relation to both.
There is a whole swag of case law, but Your Honour, and I'm seeking to

10

seeking to carry favour here, but I must say that the Board's report in relation to
the correctional facility at Wiri is a very useful capture of the issues relating to
the Board's power to impose conditions. Picking up Newberry and everything
else. And I guess I don't need to read it to you because you wrote it. But it
would be well known to all of the Committee: "Resource management purpose,

15

not ulterior purpose; fairly and reasonably related; not unreasonable; not ultra
vires, not involving a delegation of the Board's duty; be enforceable and it must
not lack finality.
So in this case the question is would the agency's management
conditions be effective and enforceable if applied only to the resource

20

consents?
Now as a unitary authority the Council will be responsible for
administrating and enforcing both the designation and the resource consent
conditions. In this context there can, in our submission, be greater flexibility in
how the conditions are structured than if those responsibilities were split

25

between separate consent authorities, between a Regional District Council. So
at first blush, the unitary nature of the Council can be applied to the question
'does it really matter?' and we heard that question raised the other day and I
must say my starting points for thinking about this was a little like Mr Burns that
said 'well, if it's got to do with construction on resource consents they can drop

30

away and the long-term things go on the designations.
But we respectfully submit that it does matter from a practical
perspective which authorisations, namely the designations or the resource
consents, the conditions attach to.
Our concern is that if the Board were to approve the conditions in the

35

format currently proposed, it could not be confident that those conditions would
effectively manage all of the Project's effects, particularly construction effects.
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Now, the scope of the resource consents required for the Project are
regional land use consents, primarily for earthworks; consents for taking, using,
damming and diversion, so 9 and 13, and then 14; discharge permits under 15
and the consents under the contaminated soil standard.
5

However, the management plan conditions are intended to address
effects that go well beyond the scope of those resource consents and which will
arise from the exercise of land use activities authorised by the designations,
that is the effects from construction of structures required as part of the project,
such as State Highway 1 and State Highway 18 interchange ramps, as a good

10

example.
So the resource consents are a little subset of the actual work we're
dealing with, it's part of the implementation of it.
Now if the management plan conditions attach only to the resource
consents, there is a risk that the conditions may not be enforceable in respect

15

of construction activities that the NZTA undertakes a reliance on the
designation rather than the resource consents.
For example, the Council may not be able to take enforcement action
against the agency in reliance on the resource consent conditions to address
noise arising from the construction of the interchange structures, as opposed to

20

earthworks activity which may be completed by the time the interchange
structures are being constructed.
And the Council wouldn't be able to use the resource consent conditions
to address construction traffic arising from materials being delivered and so
forth from the site. So we have a mismatch between the activity and the

25

condition they're seeking to address it and it's simple as simple as that. The
effect of designations is that the agency does not have to obtain land use
consents under the AUP in respect of any activity that is authorised by
designations. There will be no other opportunity for those effects to be
considered or addressed by Council in the context of resource consent

30

processes. for that reason we consider that the Board must be satisfied that the
effects of those activities will be adequately avoided, remedied or mitigated by
conditions attached to the designations - not the resource consents that can
expire or be surrendered.
And of course they're mostly short-term consents in terms of

35

construction.
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The agency's position is that the management effects on the
environment where these occur in the designations are addressed through the
outline plan of works. We consider that there is a risk that the OWP process
will not provide an appropriate or adequate opportunity for the Council to
5

address any outstanding effects given, firstly, the inability for the Council to
impose further conditions in approving an OWP and secondly, the short
timeframes that are arising in this context.
The agency's rationale for adapting this approach in part, at least, is so
that they would not need to remove these conditions from the designations

10

once construction was complete as both Messrs Burn and McGahan are
suggesting would otherwise needs to occur.
We submit that there is no legal or practical reason why if the
management plan conditions were imposed on the designations, NZTA would
not need to remove these conditions from the designations once construction

15

was complete. There are numerous examples of designations for roading
infrastructure projects where conditions relating to construction effects have
been allowed to remain in the relevant district plan post-construction without
creating any issues for the agency.
But, in any event, if that was necessary, the designations can be altered

20

with relative ease, and if that's the right way to do it you've got to do it.
In our submission, neither factor represents sufficient jurisdiction to put in
place the system of conditions proposed. Thus, having regard to the legal
principles outlined above, it is submitted that the Board should ensure that the
management plan conditions attach to the authorisation for the activity they are

25

intended to manage. Thus, if the conditions have been imposed to avoid,
remedy or mitigate adverse effects arising from land use activities they should
attach to the designations, other than of course the regional land use consents.
And if the conditions are imposed to avoid, remedy, or mitigate adverse effects
arising from consent under the regional plan, they should attach to the resource

30

consents.
It seems like a fairly self-evident.
But we acknowledge that this may seem highly academic, given that we
have one unitary authority and one highly responsible requiring authority and
government so the situation may never arise.

35

Having said that, implementing the agency's proposal would simply be
out of line with legal requirements under the RMA - if there is a way to do it
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correctly per the preference of the Council that has to monitor and enforce the
consents, it is appropriate to do so unless an equally suitable alternative is
identified.
5

~Questions from the Board (10 am)
JUDGE HARLAND: Well, on that point, so the enforcement point is always the point
that I come from with this, because with the best will in the world and the best
processes in the world sometimes things happen and they happen, as we
know, without a requirement for an intention for them to occur.

10

So, I guess what practically we want to have, and I'm hoping that's what
we relayed before and that's what's being done now, is that the two alternative
sets of provisions that both views wish are set out for us, rather than us having
to spend a lot of time figuring out which goes with which. We will know that
obviously from an overall perspective, but given the timeframes associated with

15

this, it's not particularly realistic for us to have to do that, and is that -- that's
what's being put together at the moment I take it?
MS MCINDOE: Well now that the planners have finished conferencing as at the end
of yesterday, the Transport Agency had created an initial table working out
which conditions should be allocated to which consents and designations. I

20

don't think that the results of the planning conferencing has yet been put on the
website or made available to people. Certainly as soon as that's out will
consider that and then discuss it with Mr Bangma and Mr Berry.
JUDGE HARLAND: I know it's a lot of work, but it's going to be even more work for us
if we have to do that and, frankly, we don't have time.

25

All right thank you.
MR BERRY: Your Honour, from that perspective, I mean there is the opportunity for
the Board to express two or three pinch points along the way where the Board
can express a preference, or indicate that it's inclined towards one view or
another, because that may assist the conversation we have around conditions.

30

So if out of this, for example, you were to say well it's fairly evenly balanced but
I'm inclined towards the Council's view, then that would be useful guidance for
us to be addressing the conditions in terms of this issue.
JUDGE HARLAND: I see. Well, if we're invited to do that by everybody, we can
certainly talk about it now in a more wholesome way than we would later.

35 MS MCINDOE: No opposition to that.

JUDGE HARLAND: All right well, we will do that thank you.
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~Mr Berry continues (10.02 am)
MR BERRY: So that all might seem a bit negative, but there probably is a pretty easy
way through it and so the next thing I wanted to think about was how should the
5

conditions be restructured if you accept the criticisms of them that I've just
outlined?
And from that perspective we submit that the Board should take a
principled but pragmatic approach in deciding how the conditions should be
structured and whether the management plan conditions should attach to the

10

designations or the resource consents.
And that's possible because again we have a unitary authority. And a
whole lot of people who want to do a good job.
In doing so, we submit that the Board's starting point nevertheless
should be to consider the nature of the activity being authorised, as outlined

15

above. It's appropriate for the Board to acknowledge that there will be areas of
overlap and that all conditions will be administered and enforced by the
Auckland Council as unitary authority.
And for that reason it is not necessary to ensure the conditions are
strictly divided in accordance with the respective local authority functions under

20

section 30 and 31. And I guess that reflects the fact that when I started working
through the section the other day I had my head in sections 30 and 31 and
rapidly realised that I really needed to have my head in sections 9, 12, 14 and
15, because we really needed to focus on the activity and work back rather than
work back from the function, because that is particularly unhelpful particularly in

25

the context where there isn't a distinction.
Using that approach, there are at least two options for how the
conditions may be structured and where the management plan conditions
should sit within the structure.
So, one way would be to maintain a separate set of consent conditions

30

for the designations and resource consents as currently proposed, but attach
the management plan conditions to both the resource consents and the
designations. So that, again, there will be a job later of taking some things off
the designation if they felt the need to, but at least then you know you have
complete coverage.
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And that approach would be consistent with the condition sets adopted
for the MacKay to Peka Peka and Ara Tuhono and also the condition set that is
being proposed for the East West Link on the other side of town at the moment.
The other approach would be to develop a single holistic and
5

comprehensive set of conditions that doesn't specifically attach to any
conditions, another than the general designation and the resource consents
themselves, to either the designations or resource consents that apply to the
project, and that was the structure that His Honour Judge Newhook and the
Board adopted in relation to Waterview.

10

So, if you look at the Waterview consents they just have general
authorisation and a great big set of consent conditions that relate to aspects of
the Project.
~Questions from the Board (10.05 am)

15 JUDGE HARLAND: One of the things then, if we got to that point of well which way

would it be best to do it, the practicality of how they work in practice would be
quite a big factor, and I think that would be a fair point. So it would be
interesting to know how the Waterview ones had worked and I suppose in
comparison to the MacKay Peka Peka and Ara one.
20 MR BERRY: I guess the Waterview one given it's now up and running is going to be a

good example. And of course we'd obviously defer, and so should all parties,
defer to the agency in terms of what they've learnt in terms of their preference
as long as it doesn't face the legal impediment or difficulties that I've just
outlined.
25

~Mr Berry continues (10.06 am)
So I just note here that we are happy obviously to be involved in the
conditions review and note there that it's likely to be a more productive exercise
if the overall approach to conditions is agreed first and the Board may, as I've
30

said, wish to express a preference in that regard by reference to the various
approaches that have been taken in the past.
And I'd add there, you know that we are happy to defer to the agency in
terms of its learnings and wisdoms from other campaigns.
This is the first of the topics that we've decided to address of our own

35

volition as counsel assisting the Board and the first one relates to the general
accordance condition.
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I had originally put these submission a little war story from the Ara
Tuhona case where it was proposed there can be no condition 1 at all. But
there is a condition 1 here. But it's fairly -- I shouldn't say -- I hesitate to use the
word "loose" but it's a little different to many of the condition 1s we see.
5

Bearing in mind of course that condition 1, the old fashioned condition 1s in
which everything including the kitchen sink is listed in some great big list
including emails between Fred and Jane, you know?
But the condition 1 in this case requires the Project to be carried out in
general accordance with the general arrangement sheets.

10

And the general accordance condition in both the NOR and the resource
consent conditions has remained in the JWS planning version of the conditions.
And while there are slight differences between these conditions in the general
versions, the two conditions are now identical other than the reference to the
Project Alliance appendix.

15

Mr McGarr has pointed out to us that the conditions themselves refer to
specific documents which form part of the application in various places which
are not listed in condition RC.1 or DC.1. And while the reference to those
specific documents is sufficient to ensure that the Project is undertaken in
accordance with the application documents where specifically required, those

20

documents could also be listed in DC.1 and RC.1 if the Board considered
necessary. And I'm simply raising that in the open Board hearing in front of my
friend in case that's something that could be done.
The Auckland Council's key issues report identified that this requirement
in terms of general condition 1 falls short of the normal requirement imposed by

25

Auckland Council for consented activities to be undertaken in accordance with
all or most of the documentation lodged as part of the application. As I say,
while acknowledging that the traditional condition 1 is increasingly falling out of
favour.
The issues which arises in the context of a condition 1 with flexibility in it,

30

is uncertainty about the scope of the work to be undertaken and whether the
effects of the full scope of work that would be undertaken has been assessed; a
risk that neighbouring land owners may be affected in a manner not originally
contemplated, if once a contractor is appointed, the means of implementing the
Project transpired to be different from that reflected in the application

35

documents and a question as to whether the conditions proposed are adequate
to avoid, remedy or mitigate the effects of the Proposal.
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In short, there may be scope for the design of the Project to be altered in
a manner that results in effects that are different to the assessed in the AEE or
addressed in the evidence before the Board, but still to be in general
accordance with the general arrangements sheets.
5

I can't give you examples, I'm really raising this so that the concept can
be taken on board and I think I come on to this, so that at least that potential is
in the Board's mind as you go through the specifics of the evidence along the
route, along aspects of the Project.
~Questions from the Board (10.10 am)

10

JUDGE HARLAND: Can I say to you I am again very alert to this problem, because
one of the first cases I dealt with in the Environment Court was a declaration
case concerning the Hawthorn series of cases and it was to do with the
interpretation of a general accordance condition. And there then subsequently,
15

when it became apparent that certain aspects of the documentation were not
helpful to the subdivision consent, they were sought to be changed and then
there was an issue about whether that could have happened and which
particular set of conditions therefore and plans applied.
So, it's a very real issue, if it comes unstuck. It shouldn't be a road block

20

to achieving an outcome that everybody is working towards, but I would have to
say I agree Mr Berry with you that if it becomes unstuck it's extremely messy.
So how we deal with that is what I'm interested in really.
MR BERRY: Yes Madam Chair, Your Honour, I think what I'm really saying is that
probably in a situation such as this, as you get amongst the detail you will know

25

it when you see it.
JUDGE HARLAND: Well yes, although do we have the time to have that luxury of
reflection? Or are people going to help us with that?
MR BERRY: Oh no, I'm saying -- I'm assuming as you work through the agency's
evidence, then there may be aspects of the Project where there's more than

30

one way of skinning the cat. And I recall from conversations from Jon Styles
and Craig McGarr a week or two back that one of the outcomes of the noise
experts caucussing was well it would be a good idea if we extended this wall
another X metres. And you go well is that in general accordance with these
plans? I don't know, maybe it is, but it's going to have visual effects that

35

wouldn't have been contemplated at the time. So that's the type of thing, I
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think, that may flow out of conversations or may be the subject of questions to
my friend.
But we certainly -- I mean, if you don't have the time, neither did we to try
and actually go over the thing with a magnifying glass and say well, there's
5

scope here and scope here and scope here and I may be raising a white
elephant, but I felt the need to raise it.
JUDGE HARLAND: Well it's good that it's on the table and we can all think about how
we might make our way through it and how big a problem it might be, if at all.
MR BERRY: It may well be that in light of airing this, which is the very purpose of

10

doing it, my friend can undertake some analysis that will demonstrate to you
that the risk doesn't exist or is acceptable or can be managed.
JUDGE HARLAND: All right, well, we want to have a clear understanding of what the
general accordance condition means, I think I'm addressing that to you now.
MS MCINDOE: Yes, I mean I indicated I think yesterday when Mr Glucina or

15

Mr Moore was presenting in relation to the Kiwi case that detailed design is still
to be done and that's the Alliance's job. We want to make sure that the
conditions that are imposed in this case are sufficient to protect the community
from effects generated and that they are no worse than the effects which have
been assessed for the purposes of this Project and that where it's important

20

conditions are imposed.
But in terms of a particular height of wall such as is near the Kiwi site,
then that's a matter that the agency would usually expect to deal with
throughout the outline plan of works process which follows detailed design.
And that is the reason indicative construction methodologies and indicative

25

programmes have been provided rather than the precise ones.
But it is a matter which I'll talk to Mr Berry about, about how the extent to
which we can be -- we can put conditions on to ensure that the effects are no
worse than have been assessed in this case, because that's really what it boils
down.

30 JUDGE HARLAND: That's right, it might well be that it's a drafting issue and there's a

bottom line, so to speak. The bottom line is clearly expressed. And if anything
deviates from that bottom line then it's clearly -MS MCINDOE: It's out of scope.
JUDGE HARLAND: Yeah, the answer's no.
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Yes, so I think it's important that we've had this discussion, it's important
it's been raised. Thank you for raising it and carry on with the submission
Mr Berry, if you need to, just to finish off that topic.
~Mr Berry continues (10.16 am)

5

MR BERRY: Thank you.
So, I think I can move through that submission part, we sort of covered
that in conversation.
The other manner in which we addressed that in the Ara Tuhona case, in
10

the cases rather than it being a drafting issue was to say well are you going to
have -- like as you cross this creek or estuary or whatever it was, are you going
to have two piers or three, for example? And under the no condition in that
case it would have been down to detailed design later. And the Board would go
we want to know what this looks like and how it might affect people. So that the

15

opportunity arises to land in various places and say well there we want a
condition about this, and there we want a condition about that, or we want a
plan about how that's going to work.
So that's the other way of dealing with the pinch points. And that's what
I'm really talking about, that you might identify pinch points along the way where

20

you say well I really need to understand where that -- is that bridge going to be
this high or that high, or is that alignment going to be here or there because it's
going to impact on people across the road or whatever. So that's more where I
was getting to.
But I think a decent look at the narrative obligations imposed by the

25

condition 1 might well be -- at least provide a greater level of comfort than the
know it when you see it answer. So we can certainly discuss that as counsel,
we'd be happy to.
JUDGE HARLAND: All right, well thank you.
MR BERRY: And 7.10 is just reiterating the point that we're not raising the point

30

because we have any particular concerns or examples, but rather really to raise
the issue that, Your Honour, you are already aware of and because we had
thought of it; we thought it was important that it be raised in the context of the
open hearing so it could be discussed.

35
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~Questions from the Board (10.18 am)
JUDGE HARLAND: So sorry, for example, on that point yesterday I asked some
questions of Mr Hale about bottom lines, if you like, in construction sense and
that might be one area where that could be translated into a little more
5

certainty.
MS MCINDOE: Yes, thank you!
~Mr Berry continues (10.18 am)
MR BERRY: We are getting there Your Honour.

10

The next issue that we're raising of our own motion relates to
management plans and monitoring.
And the agency places heavy reliance upon a management plan
approach to the consenting management of the Project which of course is not
unusual for this type of large and complex Project and we're not raising that it

15

any pejorative way, it's the way we would do it too.
The key issues report notes correctly in our view that management plans
should contain objectives as to the purpose of the plan 2 and the methods to be
employed to meet the performance standards set by the relevant conditions of
the consent.

20

We propose to briefly canvass relevant legal principles and provide one
or two examples as a means of raising this issue, so we're doing it in a similar
kind of way. We don't have a great big long list of concerns and in fact the
concerns are largely dealt with, I think, now.
But the basic requirement for management plan conditions is that the

25

resource consent conditions should specify with particularity the environmental
objective or environmental effect that is to be achieved, what I calling "the what
with management plans being set out, the manner in which the work is to be
undertaken in order to meet that condition, what I call "the how". In other
words, it is important for the consent authority to be able to point to a black and

30

white legal obligation that can be the subject of ongoing monitoring for
compliance and, if necessary, enforcement action.
And I've come back to good old Judge Skelton in the Wood case where
it's said that in terms that a management plan can be required but its purpose
should be to provide a consent authority and anyone else who might be

35

interested with the information about the way in which the consent holder

Page 239

intends to comply with the more specific controls or parameters that are laid
down by the other conditions of the consent.
So, for example, in a case of noise, specific noise control limits can be
laid down, but the way in which these are to be complied with is for the consent
5

holder who can be required to provide a management plan containing
information about the method off compliance.
One of the other things about that of course is if the obligation is
contained in a condition, then of course you can only change that condition by a
change of conditions under the Act. Whereas quite frequently we see

10

management plan conditions, because it's about the how, that you can change
by advising the consent authority and having them approve it.
When you get them all mashed up then you end up with a situation in
which the management plan almost becomes a de facto consent condition and
it starts to lose its value at that point.

15

Now as part of our preparation to assist the Board, we assessed the
proposed management plan conditions by reference to the conventional and
well-accepted approach articulated in Wood and we raised a number of issues
with Mr McGarr. So we figured while we saw that, the first opportunity to do
anything about that would be to brief Mr McGarr so he could take that idea into

20

the planners caucusing.
So we were concerned that the certainty and enforceability of some
management plan conditions were questionable insofar as the purpose of the
management plan was stayed to manage adverse effects, without any specific,
and I call it a 'rubric obligation' in terms of the narrative requirement, eg, to

25

minimise adverse effects or a specific parameter or performance standard.
A similar but different point is that some of the management plan
conditions did not reference back to a condition stating a clearly articulated
purpose or rubric obligation that the agency has to meet and in respect the
management plan should describe the processes or methods. And some of the

30

conditions provide for management plans to include hard and fast requirements
which, applying the convention approach should be imposed way of conditions
rather than being part of the management plan.
So we saw management plan conditions that said thou shalt prepare a
management plan which shall as a minimum, you know, hard and fast

35

requirement, hard and fast requirement. Whereas we would’ve thought that
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that would have to sit in a condition and the management plan says how are
you going to do that?
Mr McGarr raised those issues at the planners conferencing and has
advised us that many conditions were amended to address those concerns.
5

And we reviewed the management plan conditions with Mr McGarr and we are
satisfied that many of the issues we raised with him have been addressed. As
a result, the proposed management plan conditions have been improved further
as a result of the conferencing of the planners. And in particular, the conditions
now contain more specific obligations to, at least, avoid or minimise adverse

10

effects, rather than manage the effects of the Project.
However, there are still some management plan conditions that could be
seen as being out of step with Wood.
For example, many of the management plan conditions still contain hard
and fast requirements in the management plan itself, rather than in a rubric

15

condition setting out the obligation with the management plan saying how you
do it.
And a good example is the dust management plan conditions which
requires the dust management plan to ensure that, and then we've got that very
specific obligation that we would have thought we'd see in a condition with the

20

Dust Management Plan saying how you achieve that.
These conditions would in all likelihood be enforceable given that the
management plan must be certified by the Council, but it's submitted that these
types of specific obligations are more appropriate as a condition in their own
right. And in that context, as I've just said, the management plans effectively

25

become conditions themselves.
We reviewed a sample of the Waterview conditions in order to determine
how this issue was approached in that context. And while those conditions do
have some minor requirements in the management plans themselves for the
most part they do contain specific rubric obligations and conditions in their own

30

right.
I now turn to monitoring conditions.
Several of the management plans require the inclusion of a monitoring
programme. In most cases, this is no hard and fast requirement for monitoring
to be undertaken nor any specific parameters that are required to be

35

monitored - rather the obligation is that the management plan is to include a

Page 241

monitoring programme. The monitoring programme, that is timing, location and
frequency, is left to the management plan, which is not unusual.
It is submitted that this may give rise to enforceability issues in the
future, in so far is the Council may find it difficult not to certify the management
5

plan as long as it includes a monitoring programme irrespective of the specific
programme being proposed.
Some aspects of the proposals do not have monitoring conditions at all.
One example of that is the construction traffic effects, we would have thought
that these effects should be monitored and amendments made to the

10

construction traffic management plan if the effects are unacceptable. And this
is the approach taken in the Waterview conditions and it's not clear to us why
that approach has not been taken here.
We therefore submit that the conditions should be amended to impose a
direct obligation to monitor; to set out the basic parameters that need to be

15

monitored and to provide a monitoring programme to be developed in detail at a
later stage, much like management plan as we often see.
Now again, some of the observations I have made in relation to these
issues could be seen as 'counsels of perfection' given our preference for the
good old Wood approach.

20

The conditions are for the most part certain and enforceable and it is
therefore really a matter of the Boards preference in terms of approach as to
whether it wishes the conditions to be amended or not.
So we'd be happy to take your guidance in that regard. Again, I'm not
asking you to review them all and say change this one and this one and this

25

one. But if you were just to say well we do prefer a traditional approach or as
long as it's going to work that's fine.
~Questions from the Board (10.27 am)
JUDGE HARLAND: Well it's got to be lawful. It's got to be lawful, that's my approach.

30

And if you look at the enforcement provisions in the RMA and work backwards
enforcement action can happen where there is a breach of a resource consent
which would include a condition which would potentially not include anything
that was further down in a management plan.
I'll give you the guidance, without even discussion, that where there are

35

the potential for difficulties that could have significance, it should be looked at.
Where it's really not going to matter at the end of the day, perhaps we could be
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a bit more flexible, but we would need to understand clearly what was proposed
in that regard.
MR BERRY: Thank you that's helpful.
JUDGE HARLAND: Would you like to take a break at this particular point? We've
5

reached almost 10. 30 or if you'd like to carry on and finish up to you.
MR BERRY: I am in the Board's hands.
JUDGE HARLAND: Let's take a break briefly at this point I think and we'll come back
in 15 minutes.

10

~(Adjourned 10.29 am - 10.48 am)
~Comments from the Board (10.48 am)
JUDGE HARLAND: Before you start again Mr Berry, we have had a discussion
about -- at your invitation, whether we could give you some indication, very

15

preliminary indication, about where these conditions might attach, designation
resource consent or otherwise. And we are going to do that, but it very much is
subject to the fact that we haven't yet heard the other side of the argument
entirely from you yet, Ms McIndoe, and Mr Burn's explanation for it. So, it's got
to be subject to that out of fairness, but we are relatively inclined to the other

20

view that there is merit in pursuing that, and that there would be inherent safety
merit in probably putting conditions to both, as a real safety net, but we are very
persuadable about that. I don't want you to get the impression we're not. It's
just that we do understand the other argument and there is some merit in it.
MS MCINDOE: And I think there might even be a sort of halfway now, we could move

25

some way. Currently what we've prepared, and we haven't shared it with
anyone, is a table which lists the resource consents and designations and then
allocates to them condition numbers, and so it would be relatively easy to
indicate in that table which ones we've -- we agree should be moved, and which
ones perhaps, if there is a difference of view -- another party thinks should

30

attach to both -- during the break we discussed with Mr Berry and Mr Bangma
about the need to sit down as a group of counsel and talk about the conditions,
and so your indication is useful.
JUDGE HARLAND: Yes, we would be helped by that, and the other point moving on
from that, which we've also talked about as well, is we are going through this

35

hearing really quickly and that's great, and if we were, for example, to be
finished by the end of next week, or at least even shorter than that with the
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evidence, and we had indicated that there would be time for people to breathe,
take, reflect and wanted extra time, we could adjourn the hearing for time not
only for closings but also adjourn the hearing for us to consider certain pinch
points and then if necessary recall witnesses with the general accordance
5

provision, for example, where we thought there might be some more
information we required about that.
Now, that's clumsy. In many regards it would be better to not have to do
that, but if we get to that point just, because there's so much you're having to do
within the next short while that's another option.

10 MS MCINDOE: It did occur to me that ideally we would have had conditions that we

could have asked witnesses about and because they have been continuing to
develop through conferencing, I could appreciate that might be difficult for you;
it's certainly been difficult for us. So if we can get those conditions in a set,
once they're available after the conferencing and to discuss them with counsel,
15

then in fact we might be assisted by that process as well as you.
JUDGE HARLAND: Yes, well we want it to be practical, and we want everybody not
to have to waste their time by coming back if at all possible. So, I guess we're
giving you the permission to suggest to us a way, when you get there, that we
could be best helped by the end result and if it means that you need time

20

before, and we have to get on with deliberating, we can do that by just
adjourning the hearing.
MS MCINDOE: That's useful. Thank you very much.
~Mr Berry continues (10.50 am)

25 MR BERRY: Thank you. I am at Chapter 9, top of page 34, the issue that you raised,

I think possibly yesterday.
The Project will require the relocation of the North Harbour Hockey
Stadium from Constellation Reserve to Rosedale West Reserve. Resource
consents have been obtained for the construction of the new hockey facility at
30

Rosedale West Reserve, however changes to the leases of reserve lands are
required in order to effect the relocation. The proposed changes have been
notified under the Reserves Act but the process is not complete.
And I just refer to the indication from my friend, Mr Bangma, in relation to
what Auckland Council has indicated:

35

"While there is a high level of agreement between the stakeholders as to
the relocation of North Harbour Hockey, relocation is still subject to a separate
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process so it cannot be said for certain at this stage if the proposed relocation
will proceed. And so you've asked that we comment on that issue.
Now, the conditions originally proposed in relation to the relocation of the
hockey stadium precluded the commencement of any construction works in
5

Constellation Reserve until that occurred.
As a result of the expert conferencing the condition was proposed to be
altered, and the planners are of the view that if condition IHF.1 is problematic in
the sense that it would operate as a condition precedent and would preclude
any work on Constellation Reserve before the relocation of the hockey facility.

10

Well, that's a problem if you think it's a problem, but it may be what the
condition was meant to do.
JUDGE HARLAND: Well, that's precisely what I wondered when I read it; it seemed
pretty clear to me.
MR BERRY: So it's something we're -- it tends to flow from an assumption that it will

15

happen, and that the risk is to the hockey people rather than to the agency.
So the flaw in that conclusion is that is precisely what may have been
intended. The original condition would have precluded work being undertaken
until the Reserves Act process was complete and the hockey stadium was
relocated. By contrast, the relevant conditions currently proposed require the

20

replacement hockey stadium on a 'like for like' basis and allows for staging of
the relocation but there is no longer any requirement as to the timing of that
construction; and there is no certainty in the condition that there will be a
functioning hockey facility in existence at all times.
So we agree with counsel for Auckland Council that the relocation of the

25

hockey stadium is not certain, given the need to complete the Reserves Act
process, and we know the indication from counsel for the agency that changes
are likely to be proposed to the conditions relating to the relocation of the
stadium.
In terms of the Harbour Hockey Charitable Trust, counsel for the agency

30

has indicated that the Transport Agency understands that the Harbour Hockey
Charitable Trust is comfortable with this method of remedying the effects of the
Project on the stadium.
But the evidence of Ms Williamson for the Trust said that the Trust
supports the Project subject to its requirements that the stadium be relocated to

35

its proposed new site in accordance with the agreed timeframes and the new
facility is constructed. Beyond that indication, it is not clear whether the Trust is
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aware of the recently proposed changes to the conditions and their potential
impact. The further changes which the agency has signalled will be made and
that the Trust agrees to the conditions being proposed.
Now, Ms Williamson is scheduled to appear before the Board on the
5

27th, and we submit that the Board should clarify the Trust's position with
Ms Williamson either prior to or at that time.
And in terms of prior to, Madam Chair, I mean we'd be happy to do that
for you, or we can just leave it until then, or the agency could well do that.
~Questions from the Board (10.54 am)

10

JUDGE HARLAND: Well, I imagine too that it would be preferable to have the
conditions available to be discussed.
MS MCINDOE: Yes, I mean one of the reasons why in the opening submissions I
indicated that there may be some refinement to the hockey condition was that
15

as legal counsel I did not agree with the approach taken by the planners in
conferencing. Ms Williamson is actually coming down this afternoon to meet
with us. I've got certainly no opposition to her meeting with Mr Berry if that
assisted the Board.
And we are trying to ensure that Ms Williamson is well placed to assist

20

the Board and that she's comfortable presenting in this forum. She's certainly
very knowledgeable about the Project and the implications on hockey. So we
want to make sure that you are able to get the information from her that she's
got in her head.
JUDGE HARLAND: Well that's very constructive, and can I also acknowledge that it

25

has been a very constructive approach that the agency has taken. That's
absolutely evident, with hockey, and certainly this isn't -- this inquiry is not
to -- designed to upset that, but you understand the reasons. It might be helpful
for Mr Berry to be at least available, in case she wishes to talk to him about
that, and Mr Berry, you are comfortable with that approach?

30 MS MCINDOE: Perfectly comfortable.

JUDGE HARLAND: So perhaps if you are available, Mr Berry, that might be helpful?
MR BERRY: This afternoon? I am wondering whether you meet with her and just tell
her she can contact me if she needs an extra ear?
JUDGE HARLAND: Well, thank you for. That's helpful.
35
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~Mr Berry continues (10.56 am)
MR BERRY: Last but probably not least, and maybe not the easiest either, is the
interpretation of the AUP provisions in relation to the stream reclamation.
So we've already canvassed a little bit this morning about what this issue
5

is about. The relevant -- so the issue is the extent of the streams that are to be
reclaimed and the relevant infrastructure, the modified watercourses that is in
dispute, the 602 metres of Council stormwater infrastructure located within the
Constellation dry pond just south of Watercare's number 1 which is actually the
Rosedale Wastewater Treatment Plan.

10

NZTA was initially advised by the Council's Healthy Waters team that
these modified watercourses were deemed to be streams in accordance with
the relevant AUP definitions. NZTA has therefore applied for consent to reclaim
the modified watercourses. After the applications for the Project were lodged
the Healthy Waters team changed their position, and advised NZTA that they

15

no longer consider the modified watercourses to be streams.
So on the basis of that advice the agency considers that only 17.4
metres of existing watercourses are located to the north of the Dry Pond comes
within the definition of "stream" for the purposes of the relevant AUP rules.
However, the agency has not withdrawn its consent application to

20

reclaim the modified watercourses.
Now contrary to the current view of the Council's Healthy Waters team,
Mr Turner's position is that the existing consent held by the Council to dam and
flood the dry pond does not have the effect of extinguishing the historical fresh
water systems within the footprint of the pond. So he considers that 602

25

metres -- that should be square metres -- of modified watercourses -- oh no, it
says metres -- of modified watercourses within the pond still comes within the
definition of permanent or intermittent stream under the AUP, and that the
NZTA should provide sufficient mitigation for the loss of these streams, in
addition to the 17.4 metres of stream that isn't in dispute.

30

While the agency disagrees with Mr Turner's view, it considers that the
difference between the parties is not material because a) consistent with the
initial Council advice as to the status of the modified watercourse, Council has
sought to reclaim it; then, and the effects of the reclamation on fresh water
ecology has been assessed by Ms Barnett and will be adequately mitigated

35

given the low ecological values.
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Now, the AUP contains definitions of intermittent stream, permanent
river, or river or stream. Unfortunately, these definitions are unclear and
ambiguous.
~Questions from the Board (10.59 am)

5

JUDGE HARLAND: Do they accord with the definitions in the Act, or is it of more
concern?
MR BERRY: No, I haven't checked that, no. I can do that if you like.
I was tempted to go to the definition in the AUP that His Honour
10

Judge Kirkpatrick put in which says, "the vibe, that which cannot be defined".
That part of the plan which cannot be defined, but that doesn't really help us
either.
So, accord with the Act. Look, I'll come back to you.
JUDGE HARLAND: Well, I just know it's a minefield. That's all I know, because I've

15

had to deal with it. And it's certainly, in the context of is it a drain or is it a
stream.
MR BANGMA: Just a thought Your Honour, if that's appropriate in trying to help get to
the bottom of this, I do, hopefully, he says, have with me the definitions in the
Unitary Plan which I understand that Mr Turner regards as being relevant, from

20

the AUP. I think there are about three of them; I could double check that. To
some extent that's a planning question, I guess, but we do have Ms Barnett
appearing shortly. So, if it was useful we could put those definitions to her to
confirm that point.
JUDGE HARLAND: I think that would be helpful, thank you. In fact, I'm just bringing

25

up the Act now as we speak, because the Act doesn't define, I don't believe,
"intermittent". In fact, it just says that it is. It's a "water body", I think is the
definition. "Water body means freshwater, geothermal water and a river lake,
stream" et cetera "or any part thereof that is not located within the coastal
marine area."

30

And then we've got river: Continually "or intermittently flowing body of
freshwater. Includes a stream and modified watercourse. Doesn't include an
artificial watercourse", which is a point in itself. "Including any irrigation
channel, water supply race, canal for the supply of water, power generation,
farm drainage canal."
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So, anyway that might need to be looked at. The provisions of the plan
might need to be looked at in respect of the Act as well, but we'll leave that, and
your suggestion is a good one.
So, Mr Berry, you might want to just carry on, and we'll hold that thought
5

as well.
MR BERRY: Yes, thank you, Your Honour. I mean the short point is that you can't
really get to the -- you can't get to the bottom of it by reference to the
definitions. Well, certainly, it becomes -- it's not a strictly legal point and so we
haven't -- we're not in a position to go behind the face of the opinions that have

10

been expressed and of course there's a difference of view on that. So, we
aren't able to say.
JUDGE HARLAND: But even more particularly if the definition under the Act includes
a stream or a modified watercourse it might we will be the 602 or whatever it is,
mightn't it? Because it could be an intermittent or continual regardless of

15

whatever advice the Council has given, in the past, or Healthy Waters have
given.
Can I just ask how did that come to be? Did they not seek some legal
input into that, before giving that opinion, or can't you answer that?
MR BANGMA: Sorry Your Honour, you're referring to Healthy Waters?

20 JUDGE HARLAND: Well, the Agency has been put in a really difficult position here by

the Council's conflicting advice, quite frankly, and so do these people not seek
legal advice about what is a technical issue first?
MR BANGMA: Not from Simpson Grierson, Your Honour.
JUDGE HARLAND: All right, we'll leave that. It's not helpful though is it.
25 MR BANGMA: No. Look, Your Honour, I do accept it's unhelpful. I suppose all I

could say is that the fortunate thing here is that advice was post lodgment, I
suppose in some respects, so I think as I hopefully made clear in the counsel's
opening we don't think any issue of scope arises. So that's helpful at least. It's
just a question of what the correct approach is and what the correct mitigation
30

is, and I think as Mr Berry has suggested, we'll ask Ms Barnett, but she may not
think it makes a great difference either way in terms of mitigation.
MS MCINDOE: It occurs to me that perhaps we're making life more difficult than we
need to be. We've applied for these consents. If it helps the Board, we're
happy to say we accept these consents are required and then it's simply a

35

matter of mitigation.

Page 249

JUDGE HARLAND: Well, that might short circuit it. It might mean we do not have to
go through this torturous argument about what is it is, because it doesn't matter
at the end of the day. All right, have a think about that. We would be very
grateful to you, if that's where you got to.
5 MS MCINDOE: Yes, okay, thank you.

MS BERRY: And that may mean that I have nothing much more to say Your Honour.
JUDGE HARLAND: Why don't we leave it that we would read what you have to say
dependent on what the agency's instructions are?
MR BERRY: But, I mean, I guess we -- I hadn't, to be fair, Your Honour, thought
10

about lining the definitions up and we really only had yesterday so it was a bit
tight as it was, but I mean we could do that, but we thought for the purpose of
moving ahead, perhaps the Board should adopt a conservative approach and
assume it's the larger area, and then test with the relevant witnesses, and
particularly Ms Barnett whether sufficient mitigation measures have been

15

provided. And if, as I suspect, the ecological values are as degraded as they
would appear to be, we may end up having a distinction without a difference.
JUDGE HARLAND: Yes. Thank you.
~Mr Berry continues (11.05 am)

20 MR BERRY: Yes, so in this way the Board can be confident if Mr Turner's

interpretation of the AUP provisions is correct, it has ensured that the Project's
effects on the modified watercourses have been adequately addressed and
mitigated.
So, that concludes my submissions other than to acknowledge that
25

Ms Vella would like to have been here but she is in Australia, and that two of
my other colleagues at the office, Helen Andrews and Craig McGarr have done
quite a bit of heavy lifting in the last couple of days and I want to acknowledge
them, and I'd like to thank the Board for the opportunity to assist it, and to thank
EPA staff for the very helpful assistance they've provided use throughout.

30 JUDGE HARLAND: Well, thank you, Mr Berry. That's been most the helpful and

we're not finished with you yet.
But, it's been very helpful, those matters that you've been able to deal
with and your team has been able to deal with at short notice. And we are
surprised that Ms Vella didn't cancel her trip to Australia to be here today.
35 MR BERRY: I'll pass that on.
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JUDGE HARLAND: Now, I'll just check if there are any questions? No. Thank you
very much.
MS SHEARD: So the next witness on our list is Ms Strogen.
MR BERRY: While the witness is taking the stand Your Honour, you're happy for
5

me to be excused?
JUDGE HARLAND: Yes, thank you very much.
~LOUISE STROGEN (Sworn) (11.08 am)
~Examination in Chief by Ms Sheard (11.08 am)

10 MS SHEARD: Good morning, do you confirm your full name is Louise Strogen?

MS STROGEN: I do.
MS SHEARD: Do you confirm that you've prepared two statements, first statement
dated 20 April 2017 and a statement of rebuttal evidence dated 15 June
2017?
15 MS STROGEN: I do.

MS SHEARD: Do you confirm that the contents of those are true and correct to the
best of your belief?
MS STROGEN: I do.
MS SHEARD: And do you confirm that you have the qualifications and experience
20

set out in section 1 of your primary statement of evidence?
MS STROGEN: Yes, I do.
MS SHEARD: And have you prepared a summary statement of evidence?
MS STROGEN: I have.
MS SHEARD: Could you please read that summary?

25 MS STROGEN: This summary statement provides a summary of my Evidence in

Chief dated 20 April 2017, and my rebuttal evidence dated 15 June 2017.
Summary of Evidence in Chief.
In my opinion... (Reads 2.1 - 4.3 of Summary of Evidence
Statement)... and I have not seen the final wording of those conditions or any
30

other amendments made by the planners.
~Questions from the Board (11.13 am)
MR MARK-BROWN: In your evidence, rebuttal evidence, section 7, 7.1, 7.2 and
7.3, this is the issue to do with possible relocation of residents’ due to

35

excessive noise, and that's dealt with in the management plan and your
comment in your evidence was that best practice to reduce the anticipated
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short-term construction noise and vibration are needed, and from a social
perspective early consultation communication is a key.
So on that, this will be the Alliance that will be doing this, people
employed by the Alliance?
5 MS STROGEN: Yes, it will be.

MR MARK-BROWN: Will you have any input into that process, because a certain
amount of expertise is needed in doing it and talking to these residents. Can
you have any comment on how that is likely to be done by the Alliance and
who by, and do you have any overview?
10 MS STROGEN: Unless I was asked by the agency through the Owner Interface

Manager I would not have input. However, the -- I would suspect that there
are individuals within the Alliance team who will have expertise in that type of
consultation. They will have a stakeholder communications team.
MR MARK-BROWN: Have you had any experience in similar projects before where
15

this sort of thing has happened in terms of residents being relocated due to
noise?
MS STROGEN: I personally don't.
MR STEWART: Ms Strogen, just returning to your evidence that you've given us
today on paragraph 2.8, you are talking about recommending an amendment

20

to the proposed condition to provide for recent consultation events.
Was that as a result of discussions with the team or discussions with
stakeholders or how did that come about?
MS STROGEN: So we were looking at the issue of stakeholder engagement and
seeing how that could be more robust in the condition set, and also in

25

response to discussions with Auckland Council, and that is where we
proposed that more extensive list of stakeholder consultation conditions.
MR STEWART: Right, so that came out -- about through consultation or
discussions within the team?
MS STROGEN: Within the team.

30 MR MARK-BROWN: As opposed to going out to the wider community?

MS STROGEN: Out to the wider community, yeah.
MR MARK-BROWN: And the other one. In paragraph 10.6 of your main evidence
you said that the business would be likely to close. You said:
"It is my opinion that if any businesses were to close as a result of the
35

Project it would not undermine the business and retail sector..."
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Did you become aware during your work on this Project of any
businesses that were likely to close?
MS STROGEN: We have had some discussions with businesses at Greenhithe
shops, which is adjacent the Unsworth Drive area of the Project. They are
5

both the tenants and the land owners were concerned about the impact of
that particular closure and how that might affect their businesses and their
property holdings. So, from the tenants, it was trade. They advised us that
their trade was passing trade, people using that entrance. If that entrance
was no longer there they wouldn't have the passing trade. From the land

10

owner's point of view if they can't tenant that building, then they have an
unoccupied premises that they couldn't maintain.
So, my recommendation there was that the agency work with those
particular business owners and tenants around signage and reconfirmation
that their businesses were still -- were there, functioning, and could continue

15

to operate after the closure.
MR STEWART: Right, so this is probably not your area exactly, but I assume from
what you say that if they were going to be resigning and all that sort of stuff
that's basically aimed at the local road networks, since there won't be any
access off the State Highway.

20 MS STROGEN: It could be local road, it could be flyers, just reinforcing the fact that

they are still there and open for business.
MR STEWART: Yes. I think in section 12 of your evidence and onwards, I'm just
wondering whether you think that many of the issues that you raised in that
section will be addressed -- or have been or will -- yes, have been addressed
25

in the joint witness conferencing? In section 12 you're talking about
response to submissions and my question really was just to see whether -MS STROGEN: I believe they have.
MR STEWART: I've got here a note about section 9 of your rebuttal, but I'll just
have to look. This is fairly obvious. I was just really wanting to know whether

30

that conclusion in section 9 of your rebuttal is still your opinion?
MS STROGEN: Yes, it is.
JUDGE HARLAND: Picking up on a point that Mr Stewart's just asked you about
the business owners and the flyers and all that kind of thing, was your
recommendation associated with ongoing assistance for these people if it

35

becomes an eventuality, because it's one thing to do a one-off, but it might
take people longer to understand the impact of the changes and this
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construction Project is 3.5 years and there would be a change after that. Is
there any thought been given to the length of time over which such
assistance might need to be given?
MS STROGEN: I personally have given it some thought, and as you've touched on,
5

it's not just a case of one hit, either just before the closure or after the
closure, but it will take some time in terms of reinforcement. So that would
be over a period, I would say three months, because you're reinforcing. But
that's my personal opinion.
JUDGE HARLAND: Right. Well that's three months after construction's ended.

10 MS STROGEN: After that road closure.

JUDGE HARLAND: And so implicit in all of this is that the agency hasn't -- or has
taken the view that this is not a Public Works Act situation and so there
wouldn't be any compensation?
MS STROGEN: That's right.
15 JUDGE HARLAND: So how would your expert opinion about what should occur

actually be implemented?
MS STROGEN: So, there is a property strategy being developed by the agency, so
that's one potential method. But the other is through the stakeholder and
communication work stream that will be part of the Alliance.
20 JUDGE HARLAND: Right, well, where's the certainty that those ideas will be

carried through into those documents that don't have any parameters
particularly around the conditions to that effect?
MS STROGEN: Currently it is not there.
JUDGE HARLAND: Right, well, do you recommend that there is something
25

included in there to provide certainty to these people?
MS STROGEN: Yes, we could.
JUDGE HARLAND: Do you think three months is enough? What do you base the
three months on?
MS STROGEN: That period is -- to me, it's a period where people will take notice of

30

something being put up and something that they will potentially receive in
their letterbox. Thereafter it's not new anymore, so it's just -- it's trying to
capture people's attention spans.
JUDGE HARLAND: Right so what's the science around the three months?
MS STROGEN: There isn't one.

35 JUDGE HARLAND: So it could be longer, it could be shorter?

MS STROGEN: Potentially.
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JUDGE HARLAND: And is there any science or any sort of accepted methodology
around how many times this kind of thing needs to happen?
MS STROGEN: The only thing that I can relate it back to is when we send
information out about meetings such as the -- as community meetings. If you
5

do it too regularly people take no notice. If you do it for a long period of time,
equally there's a bit of fatigue and disengagement with the information
coming forward.
JUDGE HARLAND: So, how would these business owners, if there is an effect
which you've identified, how would they be able to influence whether or not

10

what was put in place was effective for them or not?
MS STROGEN: As I said, the individuals have advised us that's it's passing trade,
so if they are still getting trade once that particular closure has taken place,
then the messaging is being effective.
JUDGE HARLAND: For sure, but what if it doesn't? What I'm getting at is what's

15

their remedy if what you are proposing doesn't work? Then what we've got is
an unmitigated effect.
MS STROGEN: Their remedy would be -- we'd need to -- there would need to be
another form of reinforcement of those businesses being open over and
above signage, advertising.

20 JUDGE HARLAND: And what if that didn't work? What would their remedy be

then? How would they get that fixed so it was mitigated?
MS STROGEN: For a tenant, the tenant's solution would be obviously to relocate to
somewhere that was more active.
JUDGE HARLAND: Is that really mitigating an effect?
25 MS STROGEN: No, it's not.

JUDGE HARLAND: No, all right.
What I'm hearing is there wouldn't be any mitigation in that situation if
it didn't work, if these flyers over the period of time didn't work; there's no
mitigation. That's worst-case scenario -30 MS STROGEN: Scenario.

JUDGE HARLAND: Do you agree with me that there's nothing in the conditions to
provide for that?
MS STROGEN: I do agree.
JUDGE HARLAND: So, one of the concerns I have about these conditions is that
35

they took a lot of about consultation which I think is a great thing and
involving people, but where are the teeth if people disagree with the
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approach that is taken and there is an effect which is still being experienced
by them? How does that get dealt with in these conditions?
MS STROGEN: So the conditions have been changed to ensure that there is a
feedback; so, individuals will have the opportunity to express their opinion
5

about the information they have seen. There will need to be a balancing act
because everybody may not be of the same opinion. And the conditions
require that the output of certain meetings be circulated so it's clear what has
been said, what the balanced opinion is, and that is also provided to
individuals to make comment and the loop then closes with that information

10

being fed into a management plan.
JUDGE HARLAND: Right, well, that's a plan, and that's information, but where
does it go to? If someone's really got a particular concern, complaint
perhaps, because this does provide for complaints to be made and as I
understand it it's the Alliance that would be managing the complaints, is that

15

right?
MS STROGEN: Yes, they will be.
JUDGE HARLAND: And the Council gets notified if there's been a complaint?
MS STROGEN: Yes.
JUDGE HARLAND: And then what happens then?

20 MS STROGEN: So clearly if there is a breach of a condition, let's say one of the

noise conditions or vibration conditions, that's your teeth, because you are in
breach of your condition and something needs to be resolved.
There will also be processes within the Alliance if people are not
satisfied with the processes that are taking place on site; then there would
25

need to be another round of consultation, or alternatively you need to look at
what is happening on site and there needs to be tighter control on how things
are occurring on site.
JUDGE HARLAND: Okay so, what oversight in relation to that kind of complaints
process does the agency envisage that it would have?

30 MS STROGEN: So the agency will have the Owner Interface Manager who will be

saying "how are you operating?" -- that one.
JUDGE HARLAND: Sorry, can I just pause there. I understood that was an
Alliance person not an NZTA person?
MS STROGEN: No, the Owner Interface Manager is an agency person.
35 JUDGE HARLAND: I see, and they would be notified if that --

MS STROGEN: They would be notified.
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JUDGE HARLAND: Is that clear in the documents? We haven't seen those
documents, so we don't know.
MS STROGEN: That is not clear in the documentation, but that is the practice in
Alliance, that the Owner Interface Manager would see any complaints
5

register.
JUDGE HARLAND: Right. And have you been involved in that process either
as -- or have you been, from the agency's perspective, involved in an Owner
Interface Manager for an NZTA Project talking to you about complaints
processes or complaints?

10 MS STROGEN: I have been involved as part of the Owner Interface Team on the

MacKays to Peka Peka Alliance and as part of that project I attended weekly
meetings at which complaints were raised and the Owner Interface Manager
and the Alliance management team discussed those and how they should be
dealt with, or how they -- reviewed how they had been dealt with.
15 JUDGE HARLAND: All right, so how -- you said there were weekly meetings where

the complaints were raised. Were the complainants present at those
meetings or was that just to advise you about the complaints?
MS STROGEN: That was to advise and to advise how complaints had been dealt
with.
20 JUDGE HARLAND: And then there was a review of what had been agreed had

happened -.MS STROGEN: Agreed had happened.
JUDGE HARLAND: -- yes, and you were involved in that. And they were weekly
meetings for how long?
25 MS STROGEN: For the period of time that I was in that project, they were -- I mean

it happened every week, so it's part of the weekly management meeting that
takes place for the Project.
JUDGE HARLAND: So, sorry, I wasn't clear enough. How long -- for how long did
you have those weekly meetings? Was it throughout the entire construction
30

period?
MS STROGEN: It was throughout the entire construction period.
JUDGE HARLAND: And were there complaints every week that had to be
reviewed?
MS STROGEN: No.

35 JUDGE HARLAND: So how many complaints were there?
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MS STROGEN: Complaints were ad hoc and you could have, because of a certain
type of activity taking place, one or two, or you could have nothing.
JUDGE HARLAND: Right. So, again in relation to this particular project, am I
hearing that something similar is not proposed as that which you experienced
5

during the MacKays to Peka Peka one?
MS STROGEN: I would anticipate that the Alliance team would have a weekly
meeting and that complaints would be part of that process?
JUDGE HARLAND: Yes, all right. Well that's fine. We've seen nothing to do with
the Alliance, right. That's got nothing to do with us, we know nothing about it,

10

it's not been put in front of us apart from in a very limited way to do with the
landfill. So, this is why I'm asking these questions because it has the
appearance of "trust us at some later date some people will manage this in
some particular way and you can have confidence about that". We need to
have confidence about this, because there are potential difficulties. So, I

15

need to understand where the agency's role is in all of this to make sure that
in fact what your anticipating is really going to happen here.
MS STROGEN: So I am quickly looking at the conditions, because I know that we
have proposed a community liaison manager.
JUDGE HARLAND: Yes, I see that.

20 MS STROGEN: So at the moment the way the stakeholder and communication

plan conditions are written there isn't a requirement for complaints to be
reported to a forum or process.
JUDGE HARLAND: Do you think that would be a good idea?
MS STROGEN: Yes.
25 JUDGE HARLAND: And you were talking about, or you had referred to the

community liaison manager, that's in SCP3D -MS STROGEN: That's correct.
JUDGE HARLAND: -- to be appointed by the requiring authority, that's to be the
agency, correct?
30 MS STROGEN: Yes, that is correct.

JUDGE HARLAND: Right. That's contact details. In fact, on that point I couldn't
see where it was in the conditions that that person had to be actually
appointed? A minor point perhaps but someone could pick that up.
MS STROGEN: Your Honour, sorry if I could draw your attention to proposed
35

condition SCP8 and SCP9.
JUDGE HARLAND: Right, so it's further on.
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MS STROGEN: Where we do have the agency shall respond to any complaint
within 48 hours and SCP9 maintain a record of its responses and any
remedial actions undertaken.
JUDGE HARLAND: Right, I see, so that's now gone back to the agency.
5

But I couldn't see, and this is just a quick read, so you will know more
than I, but I can see that there's contact details for a community liaison
manager to be appointed. Is it anticipated that this part of the condition is the
authority for the appointment of the manager as well?
MS STROGEN: Yes, I would interpret that.

10 JUDGE HARLAND: My next question is that the approach taken to the community

liaison in this case is -- and the conditions is different from that which was in
the Waterview Connection, are you familiar with that?
MS STROGEN: Yes, I am.
JUDGE HARLAND: Were you involved in any part of the Waterview Connection
15

project?
MS STROGEN: No, I was not.
JUDGE HARLAND: No, all right. Well, the approach to the conditions there was to
establish a community liaison person, similarly, and to have various plans,
include a communications plan. Is that communications plan function what's

20

now encompassed in the idea of the strategy?
MS STROGEN: Yes, it would be.
JUDGE HARLAND: Right, so what is the -- what's the force of the strategy going to
be, or is it just a bigger picture document that's going to deal with what?
Because there's also a mention of a charter, or has that gone?

25 MS STROGEN: No, the charter is still there at SCP3 c iii. So --

JUDGE HARLAND: Perhaps start with the charter seeing as we've gone there. So
that really doesn't tell me anything about what it's going to do apart from
provide some kind of overview to consultation events and information days, is
that what it's going to do?
30 MS STROGEN: So, the charter would do that and it would also effectively sign the

agency up to, again, delivering on the things that it said it would do in that
charter.
JUDGE HARLAND: All right, so, is there a draft of the charter somewhere so we
can see what it's going on about?
35 MS STROGEN: No, there is not.

JUDGE HARLAND: So what's the function of the charter?
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MS STROGEN: The function of the charter would be to -- would be an additional
agreement or testimony on behalf of the agency to say they will do what they
say they're going to do in terms of communication.
JUDGE HARLAND: Okay, so what are they going to do in terms of communication?
5 MS STROGEN: So the stakeholder and communication plan will be devised; its

purpose will be to advise the community and stakeholders of the construction
periods, the methods proposed to avoid, remedy, and mitigate, as far as
practical, disruptions to businesses, schools, and other activities while the
Project is taking place. And it would also set out the methods for informing
10

the affected communities throughout the construction process. So, that could
be quite specific in terms of the tools available for engagement with the
public, and it may advise that you have neighbourhood meetings, one-on-one
meetings, or indeed if it is felt, community liaison groups for specific areas
within the Project.

15 JUDGE HARLAND: Well, that leads me neatly on to the next part which is exactly

that. In the Waterview conditions there were specific community liaison
groups set up, it was very clear, they were related to the key construction
areas, and I'm wondering why that's not thought to be a good idea in relation
to this Project?
20 MS STROGEN: The agency have looked at how community liaison groups have

operated and the feedback is that initially these groups are well attended
and, however as the Project continues they become less well attended. They
also, as a consequence tend to be a particular number of people will attend
those meetings and a regular basis. So, they're not as inclusive as they
25

could be. And what has been found is that in addition to the liaison groups,
other forums or tools to engage with the community have been undertaken
and they have been more effective in terms of getting feedback and inputting
to the management of the Project.
JUDGE HARLAND: So who gave the feedback that these groups were not

30

operating well?
MS STROGEN: So I have had that feedback from the Transport Agency.
JUDGE HARLAND: Right, what about from the people who were part of that
group?
MS STROGEN: Not from the people who were part of those groups.

35 JUDGE HARLAND: So, from the agency's perspective they didn't prefer them as

much as other ways, is that it?
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MS STROGEN: They didn't see that they were achieving the outcomes of engaging
with the community.
JUDGE HARLAND: Right, so you said they weren't seen as being effective. What
test was used to establish effectiveness?
5 MS STROGEN: That was around attendance.

JUDGE HARLAND: Right, was that the sole thing or were there other things?
MS STROGEN: And feedback.
JUDGE HARLAND: Feedback from whom?
MS STROGEN: From -- so if there was nobody there to engage with, or hear what
10

was being said, then the feedback in terms of management plans or
proposals was not being received.
JUDGE HARLAND: Right, so, because there was low attendance it was felt that
that the feedback that was needed wasn't being -MS STROGEN: Wasn't gained.

15 JUDGE HARLAND: Were there other tools used in addition to the conditions to

gain feedback?
MS STROGEN: Yes, they have all manner of tools.
JUDGE HARLAND: Right, so it wasn't necessarily just a problem with the group,
because the feedback was being obtained in other ways?
20 MS STROGEN: It was, yes.

JUDGE HARLAND: And there were other people that attended -- there were still
some people that attended those groups?
MS STROGEN: Yes, they did.
JUDGE HARLAND: Right, and for none of those particular groups, did they have
25

any of those people on those groups have any input into what they thought
about the effectiveness of the group?
MS STROGEN: I can't answer that, sorry.
JUDGE HARLAND: But there's nothing on your files or anything to indicate that
they were given the opportunity to give feedback on what they thought of the

30

groups?
MS STROGEN: Nothing on my file, no.
JUDGE HARLAND: No, all right.
MS MCINDOE: Your Honour, I understand that Ms Strogen didn't in fact take part
in Waterview she is unlikely to have anything on her files in that respect.

35 JUDGE HARLAND: No, but she's prepared to give evidence that they weren't

effective.
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MS MCINDOE: I understand her of giving evidence about what the
Transport Agency has told her about the matters.
JUDGE HARLAND: Yes. So again, in the conditions that were imposed for
Waterview there were a number of specific inputs into specific plans. We've
5

got a lot of management plans here, and it was specified that there needed to
be consultation with certain groups in some cases about -- into certain plans.
Is that approach being replicated in these conditions, or is that "let's wait and
do it later"?
MS STROGEN: No, the -- there isn't a list of management plans specified in the

10

conditions but there is a requirement for at SCP 3 c vii for consultation
events, reporting on any unforeseen effects along with the recommendations
on the measures to mitigate these effects, which, to me, I interpreted it as the
consultation on the management plans.
JUDGE HARLAND: Right, so you think it's a good idea for there to be consultation

15

about all of the management plans, or just some of them, or which ones?
Because there is a few.
MS STROGEN: There are a few. The obvious ones would be around construction
noise and vibration, dust and operational noise potentially, where certain
parts of the community may be interested in other management plans.

20 JUDGE HARLAND: Right. Yes. And that's not fair to put that to you, because it

might -- other people will be able to do that, but as a general rule you think,
do you agree that input to some of the plans is a good idea?
MS STROGEN: Yes. For the community, yes.
JUDGE HARLAND: Is there any requirement for publicly available results of
25

environmental monitoring if any is to be undertaken? Is there anywhere
where that is able to be reflected?
MS STROGEN: Not in the condition set as it's drafted.
JUDGE HARLAND: Do you think that would be a good idea?
MS STROGEN: Yes, because the individual -- people will have the opportunity to

30

see that a), monitoring is taking place and b), what that monitoring is
showing.
JUDGE HARLAND: And do you understand, or do you think, perhaps I should put it
more directly, do you think that the consultation should be something more
than just asking people their opinion, but that it should be that the opinion

35

needs to be listened to and where appropriate taken into account?
MS STROGEN: Yes, because otherwise it's, why are we doing it?
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JUDGE HARLAND: In relation to education, you talked about the Ministry for
Education -- or there is provision for the Ministry to have involvement at
certain stages, is that correct?
MS STROGEN: That's correct.
5 JUDGE HARLAND: Do you think that's a bit high level? Because the Ministry

might deal with schools and that kind of thing, maybe even the University
over here, but what about private daycare centres and things like that?
MS STROGEN: I would see private daycare centres as a group that the Project
needs to engage with. There are a number of child care facilities in this area,
10

reflective of the community. And a number of them are immediately adjacent
to the Project, and I'm thinking of Meadowood Community Centre here, so
yes.
JUDGE HARLAND: All right. Is there anyone that you are aware of who's involved
in this case giving evidence for the agency that can help with the Waterview

15

conditions and how they worked in relation to the community liaison group
aspect?
MS STROGEN: I, don't, no.
JUDGE HARLAND: That's all right, that's fine.
All right, well, thank you very much, I don't have any further questions.

20

Does anyone have any matters arising?
MS SHEARD: No, thank you.
~(The witness withdrew - 11.50 am)
~Submissions from Ms McIndoe (11.51 am)

25 MS MCINDOE: Your Honour I will make some enquiries and see if we can't provide

a witness who will be able to assist you further with implementation of the
Waterview Connection conditions, if you think you'd find that useful.
JUDGE HARLAND: Well, it's highly relevant. What's slightly irritating, to be honest,
is that new approaches are presented that there's no evidence to suggest
30

they're tried and true. There's no evidence to suggest, or very much detail
around what the Alliance is supposed to do or not supposed to do. And
there's frankly areas of uncertainty. So there might be philosophical reasons
why people want to change it, it might be a new approach, there's nothing in
the evidence to explain really why this approach is being taken and there's

35

nothing to explain why approaches that have been put in the past haven't
worked.
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MS MCINDOE: I won't try and answer that question myself but we can fill that gap
for you.
JUDGE HARLAND: Yes well you don't have to but it's pretty obvious from the
questioning that it's open to us then to do -5 MS MCINDOE: Yep, what you see fit.

JUDGE HARLAND: -- what we see fit so you might want to flesh that out a little bit.
~TREFFERY BARNETT (Affirmed) (11.53 am)
~Examination in Chief by Ms Sheard (11.53 am)
10 MS SHEARD: Good morning could you confirm that your full name is Treffery Jean

Barnett?
MS BARNETT: Yes.
MS SHEARD: And do you confirm that you have produced two statements of
evidence dated 20 April 2017 and 15 June 2017?
15 MS BARNETT: I do.

MS SHEARD: And do you confirm that the contents of those statements of
evidence are correct to the best of your knowledge and belief?
MR BARNETT: Yes, I do.
MS SHEARD: And do you have the qualifications set out in your Evidence in Chief
20

in section 1?
MS BARNETT: Yes, I do.
MS SHEARD: And have you produced a summary statement?
MS BARNETT: I have.
MS SHEARD: Could you please read that summary statement?

25 MS BARNETT: This summary statement provides a summary of my Evidence in

Chief dated 20 April 2017 and my rebuttal evidence dated 15 June 2017
...(Reads 1.1 - 4.4 of Summary of Evidence in Chief)... no offsetting is
necessary. I confirm that my view that no offsetting is required remains the
same.
30

I'd also like -- this is in addition, I'd also like to just clarify the length of
the drains and watercourses in this area. Although 602 metres were referred
to in the AEE the length is approximately 560 metres, as stated in my lodged
assessment of fresh water ecological effects, page 49, and in my Evidence in
Chief, paragraph 8.8.

35

And with the exception of my rebuttal evidence, I address the effects
on the whole area in my report and in the Evidence in Chief.

Page 264

MS SHEARD: You would have heard the questions from the Board of Mr Berry
during his legal submissions, there were some issues raised during that
questioning about the definitions in the Unitary Plan; I'm not going to ask you
about those definitions you will be relieved to hear, I will leave that
5

bookmarked for the planners, but it might be useful if you could just provide
an overview for the Board about those watercourses, how they're formed and
where they come from what their function is? Thank you.
MS BARNETT: The main watercourse that drains through that area is a stormwater
drain that comes out of that --

10

~Questions from the Board (12 pm)
MR MARK-BROWN: Excuse me, just quickly to help me, can you refer to your
figure 7 on page 26 of your Evidence in Chief please, I would find that useful.
MS BARNETT: Right, so the main watercourse, which is number 2, that drains from
15

that whole subdivision around Caribbean Drive, so that's -- comes out of a
manhole, it's a concrete lined drain, that entire length right the way through to
the stormwater pond area that is running around the edges. Now this area
has been totally modified and yeah terraformed over the years. When the
oxidation ponds were originally put in, there was a watercourse that came

20

down that valley and it's obvious on the aerial photographs. And so that
main stem was originally a watercourse but is -- all the tributaries going to it
are piped now. And that is the remaining section of the watercourse which is
piped.
MR MARK-BROWN: So it's been modified for farming purposes, in your view?

25 MS BARNETT: Originally, prior to development of the wastewater treatment ponds

it was farmed and then when the ponds went in, the watercourse was entirely
diverted because they wanted to get it to go around the ponds and they didn't
want the stormwater to go into the ponds.
MR MARK-BROWN: Yes further down, but I mean in this particular area where
30

you've got your 1, 2, 3, 4, that would have been modified initially for
farming -MS BARNETT: Yes it was originally farming.
MR MARK-BROWN: And it's still farming, it's still stocked?
MS BARNETT: Yeah. But also it is likely that when they constructed the ponds and

35

also when they put the Upper Harbour Highway in they've modified it again
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because none of the watercourses have a natural form or a function, they're
all in size and/or they're in drains.
JUDGE HARLAND: Was historically the main stem intermittent or free flowing?
MS BARNETT: I would say from the size of the catchment that it would have been
5

a permanent stream.
MR MARK-BROWN: So the Stream 1 is not concrete lined?
MS BARNETT: No Stream 1 is not concrete lined, it's an effluent trial area. So
there is a big sign on the front of it. If you look at my, I don't know if you have
access to my main document, but there's a series of photographs in there

10

and, I will just refer to them, they are figures 31 to 38 and they illustrate what
the area looks like there, but that area is used for effluent trails.
MR MARK-BROWN: And then what's number 3 on your big figure 7?
MS BARNETT: Number 3 is a femoral watercourse that had been constructed but
just on a -- just maintained a mud bottom and it just had patches of sludge

15

and dried algae in it. Again I can refer you to the photographs if you actually
want to see specifically what it looks like?
MR MARK-BROWN: And number 4?
MS BARNETT: And number 4, that is a -- that one's tricky. That one is, in size it's
very narrow, it's about 20 centimetres wide and it leads from this wetted area

20

at the base of the North Harbour Highway and it drains to a culvert. When I
visited after rain the culvert was completely dry. So it looks like it's been dug
out to drain that area somewhat so that the -- this is supposition, so that the
area was less boggy for the stock.
JUDGE HARLAND: You were going to, I think explain some more things to us, and

25

we've kind of taken over with referring to figure 7, because that's where we
had got to.
MS BARNETT: So basically the catchment coming into this area is fully urbanised
and all the stream is piped. So everything is coming off roads and off roofs
and into stormwater pipes and then it comes out of a culvert which is

30

illustrated at the start of Stream 2 and then the watercourses then
diverged -- merge into this area around the edge of Pond 2 and then they
drain towards the east and disappear down a massive vertical culvert
that's -- I couldn't see the bottom.
JUDGE HARLAND: We saw that.

35 MS BARNETT: And yeah, historically the whole area is so modified it would be very

difficult to determine where the original watercourse would have been. But it
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certainly wouldn't have gone east, it would have drained north-west towards
Oteha Stream.
MR MARK-BROWN: So essentially I hear you saying that your original assessment
assumed that it was a stream, so you assessed it on that basis, then we had
5

that change, but it doesn't really change the outcome -MS BARNETT: No.
MR MARK-BROWN: So it's irrelevant whether or not it's a stream under -MS BARNETT: Yeah, the planning arguments are on top of the HMI original
assessment which was presented in the -- my report and also in my Evidence

10

in Chief.
MS SHEARD: Thank you, I think that clarifies it, I will now ask you to answer any
questions.
~Cross-examination by Mr Bangma (12.07 pm)

15 MR BANGMA: I have a couple of questions of clarification. I don't want to belabour

the point, and I think we've got to the bottom of the important issue which is
Ms Barnett's assessment in relation to the offset mitigation that's required,
whether it's 17 metres or the larger figure.
Just a couple of questions of clarification, if I might, so Ms Barnett, as
20

you've made clear the original application that was lodged is on the basis that
NZTA is seeking consent to reclaim 602 metres of streams, and in case it's
useful for people, the page reference in the AEE document is page 203 on
the fourth bullet point. But I note that there and in your summary we're using
the term "streams" in inverted commas, and that perhaps when looking at

25

some of those pictures on the slide show I could at one level understand the
inverted commas. But I just -- I wondered if it might be useful, Your Honour, I
do accept that this issue of the definitions is perhaps a question for the
planners, but there is also a technical component to it. I do have the copies
of the three definitions in the AUP that Mr Turner considers relevant, if the

30

Board thought it was useful I could provide a copy to Ms Barnett and to
everybody in case she was able to assist?
JUDGE HARLAND: Well she's not a planner. I suppose you can put them to her
and then if she -- it's pretty technical, the definition of these things and I'm not
entirely convinced they're actually even consistent with what the Act says to

35

be honest. Which is -- it's the overriding document, but look you put them
and I'm sure she will say if she can't answer it from a technical perspective.
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MR BANGMA: If she can't or feels it's outside of her expertise I would move on. I
am just conscious in NZTA's opening that they have raised this issue about
whether it's a stream or not. I'm not sure if that's -- and there may be
movement on that, but anyway.
5 JUDGE HARLAND: Well you put them and let's see where we get to.

~Document handed out - J1 Definitions
MR BANGMA: Ms Barnett you should have in front of you some extracts from the
Auckland Unitary Plan operative in part. For the record I note those are
pages 62 -- sorry they're different pages from the J1 definitions section and
10

just at page 62 there's a definition of "intermittent stream" there and I
understand from that definition that a body of water can still be classed as an
intermittent stream, therefore there would be a requirement for consent in
relation to the reclamation of that, even where it ceases to flow for periods of
the year?

15 MS BARNETT: That's correct.

MR BANGMA: If I could move you to page 92 in the extracts I've given you there's
a definition there of "permanent river or stream" and that refers to "the
continually flowing reaches of any stream or river".
Just by way of clarification are there any permanent streams or rivers within
20

the area that's proposed to be reclaimed? Or to put it another way, are there
any bodies of water which would be continually flowing, as you understand it,
within this area.
MS BARNETT: I don't think so. I can't -- and that would depend very much on the
time of year. I would suppose that all those watercourses will cease to flow

25

in summer conditions.
MR BANGMA: Thank you, that's helpful.
And then the last definition I want to take you to, so that's page 103 in
the definitions from the extract chapter I've given you. So that definition
states "river or stream" and it refers to "a continually or intermittently flowing

30

body of fresh water"; so your view is that these streams would be
intermittently flowing, but intermittently flowing is referred to there in the
definition, and it also includes a modified watercourse.
And I understand from your assessment that most of these streams
are modified watercourses with concrete linings, or is that straying into a

35

planning question perhaps?
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MS BARNETT: You've only presented part of the sentence, the next part says "but
does not include any artificial watercourses." So that's where it becomes
unclear.
~Questions from the Board (12.12 pm)

5

JUDGE HARLAND: And that's the definition in the Act in fact. Because river is
"continually or intermittently flowing body of fresh water"; water is defined
"includes a stream, a modified watercourse, but not an artificial watercourse."
And then the question becomes is it an artificial watercourse or is it not, and
10

a lot might depend on what it was originally and we've heard that it was a
stream originally.
MR BANGMA: Right, that does sound quite complex, Your Honour.
JUDGE HARLAND: Yes.
MS SHEARD: My recollection is that artificial watercourse is also defined in the

15

Unitary Plan.
JUDGE HARLAND: Yes but it's not in the Act -- it is in the Act to a limited degree
under "river".
~Cross-examination by Mr Bangma continues (12.14 pm)

20 MR BANGMA: Well look, all right, well perhaps I have no further questions on that

definitions aspect. I think it's common ground that NZTA has -- that this is a
complex area and NZTA has applied for all necessary consents, perhaps for
taking a conservatism approach from the avoidance of doubt type basis.
So I just had two other quick lines of questioning and it's just around
25

your methodology Ms Barnett. So I understand from your summary
statement and the references you've made to the fresh water ecological
effects, that the situation is in your rebuttal evidence you only assessed the
effects of reclaiming 17.4 metres, because that's what you understood the
situation was. However you're saying if the full 602 metres requires

30

reclamation then your view is you are still comfortable that no further offset
mitigation is required, is that a fair summary?
MS BARNETT: It's not 602, it's 560. I clarified that just at the end of reading my
summary evidence.
And also not all of it will be reclaimed/piped. A significant amount of it

35

will be in the Constellation Dry Pond and the wetland, which is not
considered reclamation.
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MR BANGMA: Two further lines of questioning.
First, just the methodology you've used to assess the values of these
streams. I understand from your assessment of fresh water ecological
effects, which is attached to the AEE, there are some stream areas in which
5

you've used the SEV methodology, is that correct?
MS BARNETT: That's correct.
MR BANGMA: But that's only for particular watercourses I understand, which
you've listed on page 8 of your report?
MS BARNETT: Correct.

10 MR BANGMA: And that's for Lucas Creek, the Oteha Stream tributary, Alexandra

Stream south, and Alexandra Stream north?
MS BARNETT: Yes.
MR BANGMA: So you haven't applied the SEV methodology to assessing the
particular streams within the Constellation dry land area that will be
15

reclaimed?
MS BARNETT: No they didn't meet the criteria.
MR BANGMA: Are you able to expand just briefly on why that -MS BARNETT: The criteria for carrying in the SEV is that the watercourse needs to
be permanent. So that's one of the many criteria. And there's also length

20

criteria as well.
MR BANGMA: Thank you for clarifying that.
Last line of questioning, it's just in relation to the offset mitigation
which is proposed. So as you've indicated in paragraph 4.4 of your summary
statement, you established -- you considered there will be a significant

25

biodiversity gain from the establishment of the new stormwater wetland.
MS BARNETT: Yes, correct.
MR BANGMA: And therefore no offsetting is necessary?
MS BARNETT: Correct.
MR BANGMA: Are you just able to expand for the Board on your methodology

30

behind that?
MS BARNETT: Right, offset, just to be clear, that the mitigation and offset are two
completely different things. So, the mitigation for the area comprises of the
things mentioned in my evidence, which is quite clear. Offset is required
when there's been a significant residual adverse effect on the ecological

35

functioning and biodiversity of an area. And that's under -- that was E3,
which is the -- and where they discuss it under the Unitary Plan. So, my
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argument as I put forward in both my -- in my rebuttal evidence primarily, is
that this is not showing a significant residual adverse effect on ecological
functioning or biodiversity because the values are so low, it's a concrete lined
drain - yeah, it has no habitat for fish, very little habitat for invertebrate, it's
5

anoxic. It's -- yeah.
MR BANGMA: Thank you I think that's clear. Whereas by contrast the stormwater
ponds -- sorry the new stormwater wetland that's being proposed, that will
offer opportunity for some of those animals?
MS BARNETT: That's right. Yeah, you'll have flora and fauna, you'll have wetland

10

plants, you'll have birds, you'll have variations in depth and it will be -- form
significant habitat for invertebrates. And then -- on which the birds and other
fauna will feed. Which is currently not the situation.
MR BANGMA: Just one final matter, the Council mentioned in its opening
submissions that it considers the damming consent must factually form part

15

of the existing environment on which the effects of reclamation must be
assessed. So, in terms of the effects of that damming consent, am I correct
in understanding that would allow the dry pond area to be flooded at times?
MS BARNETT: I don't know, I'm sorry I can't answer that question. It's outside of
my ecological assessment that I carried out.

20 MR BANGMA: All right fair enough. No further questions Your Honour.

~Questions from the Board (12.20 pm)
MR MARK-BROWN: Just clarifying for our information on the benefit of a wetland,
"there is also a benefit in terms of temperature" when you're getting -- can
25

you perhaps just explain what that might be?
MS BARNETT: Right, the current concrete lined drained has no shading. When I
visited it in May it had about -- no, I think I -- I checked it twice. The last time
I checked it had about 1 centimetre of water in it and it just acts as a big
heatsink, so the temperature within that watercourse would have

30

been -- yeah, it just basically acts like a big heatsink.
In a larger body mass of water where you've got variations in depth,
and I recommended that they shade the northern side of the wetland as well
with planting, then that will create an environment that is a lot cooler and
New Zealand flora and fauna is adapted to a cooler environment.

35 MR MARK-BROWN: So on that shading the northern side, is that reflected in the

consent conditions to your knowledge? You said you've recommended that.
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MS BARNETT: I have recommended that.
MR MARK-BROWN: And would you like to see that come through in a consent
condition, do you see the need for that? Or do you think that would be good?
MS BARNETT: It's a recommendation to improve the quality of the area. And a lot
5

of that would depend on what -- who they got to design their wetland in terms
of what plants they used within the wetland and what they would recommend
for planting. And I think that that would be included in any competent
planting plan.
MR MARK-BROWN: Right, so you don't want to be too prescriptive, is that what

10

you're saying?
MS BARNETT: No because the thing with planting plans and with wetlands is that
they're unique for the area that they are in and if we prescribe too closely
exactly what's going to happen, it means that the landscaper or arborist or
whoever is designing it, will be prescribed to that. They follow a standard

15

practice as to source plants from the area and to plant out. So that it's similar
to what it would have been.
MR MARK-BROWN: So are there guidelines in the current consent that it's
referring to, do you recall or do you know?
MS BARNETT: No I don't know.

20 MR MARK-BROWN: Do you think it should, in other words, should the planting

design of the wetlands be in accordance with particular guidelines?
MS BARNETT: It could be written as a condition of consent, but it seems to be
something that's going against what is considered best practice. Because
this is what -- how they would be addressing it, you've got technical
25

publications from the Auckland Council that address things like this.
MR MARK-BROWN: I'm not suggesting a new guideline should be inserted in the
consent, I'm saying should the consent condition refer to particular existing
technical guided lines?
MS BARNETT: Yes, you could, yeah. Yeah.

30 MR MARK-BROWN: Yes. I guess where we're at is because the conditions have

been a moving feast we haven't got down to that much detail, so I'm not sure
that -- I'm not sure, they might at the moment, I haven't -MS BARNETT: Certainly writing a condition of consent regarding the planting of the
wetland would not be a difficult thing to do. And -- but that would link you
35

back to a plan that had to be then approved by the consents manager.
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MR MARK-BROWN: So you're probably relying on that plan approval process,
rather than prescribing what should be in accordance.
MR BARNETT: Yes.
MR MARK-BROWN: So is that really your evidence -5 MS BARNETT: Yes.

MR MARK-BROWN: -- that you'd would be happy that it was relying on certification
by the Council rather than saying it had been to in accordance with a
particular guideline?
MS BARNETT: Yes.
10 MR MARK-BROWN: Just getting back to that shading does the vegetation in the

wetland itself provide mitigation of heat, do you think?
MS BARNETT: Yes it does.
MR STEWART: I do have one question, I thought I didn't, but I couldn't find the
answer that I thought I found.
15

In your paragraph 3.2 you refer to the fact that the "low value stream is
consistent with the objectives and policies of the AUP" and you refer in a
previous paragraph to Mr Turner's comments.
Now I thought I'd find in your Evidence in Chief where you had made
some comments about those objectives and policies but I can't find them.

20

And I know that you're not a planner, but I'm just wondering whether you
actually did do some analysis, which I can't put my hand on, in terms of the
objectives and policies, or are you leaving that to the planners? Although
you have made the comment that it's consistent with the objectives and
policies so I'm just wondering whether that summary statement you've got

25

here is amplified?
MS BARNETT: 3.2 in my summary statement, or my Evidence in Chief?
MR STEWART: In 3.2 in your summary you've just given us now you've said it's
consistent with the objectives and policies which I assume is a sort of
summary statement and you will have analysed that somewhere else?

30 MS BARNETT: No, I haven't specifically analysed it in my evidence. But I'm very

familiar with it because it's part of what I'm required to make my assessments
against.
MR STEWART: So my question I suppose is because Mr Turner as a planner has
said that he considers that it's not consistent, or is contrary to, presumably,
35

the objectives and policies and I just wondered whether you had done that
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analysis yourself or whether you are relying on your feeling about the
objectives and policies?
MS BARNETT: No, I analysed that as an ecologist working with section E3 which is
the lakes, rivers and streams, or -- and wetlands.
5

I read through Mr Turner's planning Joint Witness Statement that has
most recently come out and he, from my understanding, he didn't seem to
have any major objections in terms of the -- in terms of the policies. The
major area that seemed to be under discussion was whether mitigation
should be offered.

10 MR STEWART: Yes you've addressed that.

MS SHEARD: I do actually have Mr Turner's statement in front of me in that Joint
Witness Statement if that would be helpful?
MR STEWART: Well I think it probably will be, but I wonder whether my concern is
probably going to be better addressed better by Mr Turner?
15 MS SHEARD: Certainly, yes.

JUDGE HARLAND: So any questions arising?
MS SHEARD: No thank you.
~(The witness withdrew - 12.29 pm)
20 JUDGE HARLAND: So that brings us to the lunch break. And I do apologise

Mr Schofield we were to get to you before lunch, but we haven't yet but we
will after lunch and then we will just continue on with the witnesses as
scheduled and hope we get through them all. Thank you.
~(Adjourned 12.30 pm – 1.32 pm)

25

~ROBERT JOHN SCHOFIELD (Affirmed) (1.32 pm)
~Examination in Chief by Ms McIndoe (1.32 pm)
MS MCINDOE: Can you please confirm for the Court that your full name is Robert
30

John Schofield?
MR SCHOFIELD: I do.
MS MCINDOE: And that you have prepared two statements of evidence, the first
being a statement of Evidence in Chief dated 20 April and the second a rebuttal
evidence statement dated 15 June?

35 MR SCHOFIELD: I confirm that, yes.
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MS MCINDOE: And that you have the qualifications and experience set out in
section 16 your statement of Evidence in Chief?
MR SCHOFIELD: That's correct.
MS MCINDOE: Do you have any corrections to make to that evidence?
5 MR SCHOFIELD: No, I don't.

MS MCINDOE: Please confirm for the Board that the evidence is true and correct to
the best of your knowledge?
MR SCHOFIELD: I so confirm.
MS MCINDOE: Now you have prepared a summary statement for today, do you have
10

that in front of you?
MR SCHOFIELD: I do.
MS MCINDOE: Would you be able to read that statement for the Board please?
MR SCHOFIELD: This summary statement provides a summary of my Evidence in
Chief dated 20 April 2017, and my rebuttal evidence dated 15 June

15

2017...(Reads 2 - 2.3 of Summary of Evidence Statement)... development, as
shown in Figure 1 below. And that figure was shown in my Evidence in Chief.
In summary, following the Project's inception in 2014 an initial stage of
consultation ...(Reads 2.4 - 4.1 of Summary of Evidence Statement)... I have no
updates or amendments to make to my evidence.

20

~ Cross-examination by Mr Bangma (1.38 pm)
MR BANGMA: I'd like to ask you some questions in relation to the alternatives
assessment for the upgrade of the Alexandra Underpass and I wonder if you
could turn to paragraph 4.2 of your rebuttal evidence where you address this?
25 MR SCHOFIELD: Yes.

MR BANGMA: At paragraph 4.2 of your evidence you refer to the lodged design for
this Proposal and say that "seek some minor upgrades of the underpass".
Now I understand in response to answers from questions from Mr Moore
and Mr Hale yesterday those upgrades consist of shifting the alignment of the
30

path through Rook Reserve that approaches the underpass from the south to
try and improve the visibility?
MR SCHOFIELD: That's what I understand, yes.
MR BANGMA: And also lighting and CCTV coverage in the underpass?
MR SCHOFIELD: That's what I understand, yes.

35 MR BANGMA: And that's the entirety of the upgrades that are proposed?

MR SCHOFIELD: As far as I understand, yes.
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MR BANGMA: So turning to paragraph 4.3 of your rebuttal evidence, and the
alternatives assessment for the upgrades which I understand you undertook or
were involved in, that identified three different options in relation to upgrading
the underpass, but obviously none of those options are being pursued are
5

they?
MR SCHOFIELD: Not with the lodged design, no.
MR BANGMA: And the outcome of the alternatives assessment, I'm now really
referring to paragraph 4.4(b) of your evidence was that of the three options
considered in the assessment, it's Option 3 that was determined as being

10

preferable from a crime prevention through environmental design and public
safety perspective, or I suppose user experience, due to the improved visibility
and sight distances, is that correct?
MR SCHOFIELD: That's correct, yes.
MR BANGMA: And then I understand the outcome of the alternatives assessments

15

however was, despite those, I guess -- acknowledging those benefits, the
agency's decided not to proceed with that option on the basis of the cost of
Option 3, or the cost relative to the benefits, is that fair?
MR SCHOFIELD: That is one of the reasons, yes.
MR BANGMA: Are there other reasons?

20 MR SCHOFIELD: Yes, the counts are too low to warrant a significant upgrade, as

outlined in my rebuttal. The existing underpass is basically unaffected by the
Project, so it's not mitigating any effects of the Project. And the connections
can be retained as they are and the CPTED issues, for short, apply to the
whole pathway and not just the bridge.
25 MR BANGMA: Thank you, I think that's fair and that's explained in the evidence of

other witnesses, we can get to that, but focusing on the cost benefit analysis
and I guess we'll come to the costs and the numbers; so in terms of the cost of
Option 3, was a costing done as part of your alternatives assessment, a highlevel costing?
30 MR SCHOFIELD: As part of the input from the design engineers broad level costing

was undertaken.
MR BANGMA: And I understood from answers I think it was from Mr Hale yesterday
that broadly speaking the cost of the Option 3, which is what the Council is
pursuing is $5 million, is that correct?
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MR SCHOFIELD: That is what I understand, I also understand that about a fifth of
that million dollars relates to traffic management required to build, construct the
underpass.
MR BANGMA: Yes, so are you able to give us any greater visibility about that $5
5

million and what it's comprised of, if that was part of your alternatives
assessment?
MR SCHOFIELD: No I can't, it's not within my scope of expertise.
MR BANGMA: Interesting position then, so the agency's position is it's not seeking to
pursue this option on the basis of cost, but I just -- there's -- but no-one seems

10

to be able to give evidence on what those costs are exactly. Who would be the
appropriate person to ask that in your view?
MR SCHOFIELD: One of the design engineers involved in the process.
MR BANGMA: Well I will just ask you a couple of further questions and if you feel you
can't answer them, then that's fine.

15

So we have established that the cost of this option would be $5 million
and I understand that that would be $5 million if it was undertaken as part of
this Project, is that correct?
MR SCHOFIELD: That's what I understand, yes.
MR BANGMA: So do you accept that if it was not undertaken as part of this Project

20

and was undertaken as a separate Project at a later date, if that was to happen,
there could be additional costs that would apply above and beyond the 5
million?
MR SCHOFIELD: That is what I understand.
MR BANGMA: Thank you. One example of those we have in evidence would be the

25

additional traffic management costs; I understood from Mr Hale's evidence
yesterday that if the Project was undertaken -- sorry upgrade was undertaken
as part of this Project then it could be incorporated into existing traffic
management measures, I don't have the transcript, I believe he said with very
little additional disruption, and I take him to mean if it was to be undertaken

30

separately the traffic management costs could be a further million dollars?
MR SCHOFIELD: I don't know that the equations quite work out like that, but I do
understand that it probably could cost more if undertaken as a separate Project
later on.
MR BANGMA: But coming back to the $5 million which is the cost assessment for

35

undertaking it as part of this Project it would -- that presumably would include
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little or no allowance for traffic management, it would be all part of this project,
is that fair, are you able to answer that?
MR SCHOFIELD: I understand that a fifth of that $5 million is for traffic management
costs.
5

~Questions from the Board (1.45 pm)
JUDGE HARLAND: Well let's explore that, because if the traffic management's going
to happen anyway, regardless of the underpass, then the 1 million for that let's
say would have to be deducted from the $5 million, so what we've been trying
10

to establish here is actually what is the cost of the actual underpass without the
extra traffic management? That's what you're trying to get at isn't it?
MR BANGMA: Thanks for your assistance, yes.
JUDGE HARLAND: So it's not a cost of the underpass if they're already doing the
traffic management, that's the idea behind that question.

15 MR BANGMA: Thank you Your Honour.

MR SCHOFIELD: I understand, but I could be corrected, that that million dollars cost
was specific to dealing with the underpass construction.
JUDGE HARLAND: So you understood it to be additional traffic management cost to
what would be involved?
20 MR SCHOFIELD: As part of that 5 million cost.

JUDGE HARLAND: Well, we have to be a bit clear about what we're asking. I'll leave
it back to you.
~Cross-examination continues by Mr Bangma (1.46 pm)
25 MR BANGMA: Thank you Your Honour. I suppose what I was trying to explore with

you, I was clear from Mr Hale's answers yesterday that traffic management
measures in relation to construction of the underpass could cost in the region of
$1 million. If the cost of undertaking it as part of the Project is 5 million then in
terms of the cost of undertaking this Project separately is it 5 million plus 1
30

million for traffic mitigation? So, to do it as a separate Project could cost 6
million was essentially my question?
MR SCHOFIELD: I couldn't give you specifics, I understand that it would cost the
5 million which -- but plus some for additional traffic management costs.
MR BANGMA: That's fair. Thank you.

35

And then in a similar vein, and perhaps without getting too hung up on
the specific numbers, if you're saying you don't have those to hand, in
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questions with Mr Hale yesterday, I explored with him if the underpass upgrade
was undertaken as part of this Project, then presumably it could rely on the
construction yard, site office and all of the other sort of general measures you'd
need for a project, compared to if it was undertaken as a separate project later,
5

it would need to have its own construction yard and site office and that would
be an additional cost, wouldn't it?
MR SCHOFIELD: That's what my understanding would be, yes.
MR BANGMA: That makes sense. And are you able to -- so my assumption -- what
I'm asking if you can confirm, is does the figure of $5 million then, I would

10

assume that doesn't include provision for start-up costs, the construction yard
and site office, because if that was saying 5 million was part of this Project
those items would already be covered by this Project, wouldn't they?
MR SCHOFIELD: I can't answer that really, I wasn't involved with the estimation side
of things.

15 MR BANGMA: As I think I've traversed with you then, the cost is 5 million as part of

this Project, but you accept if it was undertaken as a separate project there
would be additional costs for things such as traffic management, construction
yard and site office which would push the costs of this Project up above the $5
million mark -20 MR SCHOFIELD: That's my understanding.

MR BANGMA: -- at a general level, is that fair?
MR SCHOFIELD: That's fair.
MR BANGMA: And then in terms of the -- one other aspect to this, obviously if this
is -- upgrade is undertaken now as part of this project, you heard Mr Moore's
25

evidence that it could rely on the existing traffic management measures.
Obviously if it was undertaken as a separate project, that would require
separate traffic management measures to be put in place. Are you aware of
the duration of that, how long the construction would take and how long there'd
need to be traffic management measures for this, if it was a stand-alone Project

30

on State Highway 18?
MR SCHOFIELD: No, I can't answer that, no I'm not aware.
~Questions from the Board (1.50 pm)
MR MARK-BROWN: I have some questions regarding the pedestrian access. I just

35

really want to get clear in my mind the history of it. So if I tell you my
understanding, can you just see if that's right?
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So it was -- part of the lodged design was to provide access through that
Alexandra Underpass, but it sought minor upgrades per your 4.2, so that's your
understanding of the original lodged Proposal?
MR SCHOFIELD: I'm not aware whether those minor upgrades came in response to
5

concerns around CPTED issues at a later point or whether they were part of the
original scheme. The original scheme is just basically to widen the underpass
slightly to accommodate the motorway on top.
MR MARK-BROWN: You mean lengthen?
MR SCHOFIELD: Yes, just slightly.

10 MR MARK-BROWN: That was the main point of it?

MR SCHOFIELD: Yeah, but I don't know at what point when those minor upgrades
were.
MR MARK-BROWN: So the original was to lengthen it, but essentially maintain public
access through it.
15

And then when it came down to the option analysis the three options that
were looked at were too expensive to justify it, would that be a fair way of -MR SCHOFIELD: Relative to the benefits of that cost, and also the fact that it's not
mitigating any effects caused by the Project.
MR MARK-BROWN: Well that's the key thing actually, so you're saying that the

20

benefit -- you are saying there's no need to mitigate the effects of the overall
Proposal, that's your -MR SCHOFIELD: Not when you weigh up all the factors involved that the agency had
to weigh up, no.
MR MARK-BROWN: Can you just go through what those are?

25 MR SCHOFIELD: Basically they're the fact that the basic condition of the underpass

is being unaffected by the Project; that there are mechanisms for dealing with
some of the CPTED issues around that particular part of the pathway.
MR MARK-BROWN: So I'm not sure what that means in terms of looking at the
benefit, mechanisms of dealing with the CPTED. So you're saying that the
30

existing path could be made better, the CPTED issues could be made better
without renewing things, is that what you're saying?
MR SCHOFIELD: The costs of trying to address some of those CPTED issues as
proposed with the lodge design are a lot less than reconstructing a whole new
underpass.

35 MR MARK-BROWN: And I think you said before in response to Mr Bangma's question

that it's not just the CPTED at each end of the thing, it's going some way back?

Page 280

MR SCHOFIELD: That's right, I don't know if you've walked the walkway but -MR MARK-BROWN: We've walked down from the Rook Reserve side, we've yet to
walk right through.
MR SCHOFIELD: Yes, so really you'd have to address comprehensively the whole
5

CPTED issue of that pathway.
MR MARK-BROWN: So other items, cost relative to benefit?
MR SCHOFIELD: There were some issues around the flooding, the likelihood of
increasing the flooding going downstream.
MR MARK-BROWN: Yes, so we've heard that you can't raise it and make it wider

10

because that's going to be adverse effects from flooding?
MR SCHOFIELD: That's what I understand.
MR MARK-BROWN: Yeah, so I guess the key thing is what was envisaged as
needed at the original lodged design versus now and this issue of is it needed
for mitigation, which I think probably interests us the most. So do you have any

15

view on the severance and whether it's needed as mitigation for the severance
of the Project, or is that outside your area?
MR SCHOFIELD: No, I mean the road that's there already is a pretty major physical
severance and those footpaths are dangerous, and trying to cross that bit of
road would be hazardous and extreme.

20

I would add that in addition to the minor upgrades, the SUP and its
connection proposed, which includes connections to this point as well, is a
major sort of improvement in the connectivity and around the severance issues
for this neighbourhood.
MR MARK-BROWN: So in your view that more than mitigates or mitigates adequately

25

for the effects?
MR SCHOFIELD: Yes.
MR MARK-BROWN: Just from your memory, how far back do you think the CPTED
improvements would be required, just approximately, are you that familiar with
the layout or not really?

30 MR SCHOFIELD: Because the path does movements away, it's really confined to

around the entrances to the underpass plus perhaps better lighting inside the
underpass itself. Beyond that, you're getting into sort of outside the underpass
and sort of more general CPTED issues.
MR MARK-BROWN: Okay, thank you.
35 MR STEWART: Just following on from that then, yesterday I'm not sure whether you

were here yesterday but I asked a question, I can't remember which witness it
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was now, about the fact that the northern SUP was justified, in part, not mainly,
in terms of the objectives of the Project and it seemed to me that it was more in
terms of those objectives rather than in terms of any mitigation. So, I'm sort of
hearing you now saying, you're not the only that's said it, that the upgrading of
5

the Alexandra Underpass is not required in terms of mitigating any effects.
But then I look at the northern SUP and say well that's been put in, or
proposed, not because of any effects, it seems to me, more because it's part of
the design of the objectives of the Proposal to increase connectivity and all that
sort of stuff, and I'm just wondering whether you could use the same argument

10

that the improvement of the underpass could be justified not so much perhaps
on the basis of mitigation of effects, as in terms of increased connectivity as is
the case with the northern SUP, do you have any comment on that?
MR SCHOFIELD: Only one in that the connectivity is there already. I think it's a
question of the safety around the use of that pathway and the underpass is

15

more the point of what work you could do and/or replacing it. And that's the
whole reason for some of these suggestions, is to improve that whole safety
issue with lines of sight and visibility and things like that. It's not to provide an
extra connection, it's just to improve the quality of the current connection.
MR STEWART: So in your opinion, what's proposed is sufficient to do that?

20 MR SCHOFIELD: Given all those factors I've outlined yes.

MR STEWART: I think you've probably already answered this, but I had a question
relating to the Alexandra Road Underpass, if it wasn't upgraded now as part of
this Project would it be your opinion that there's still a future option for a bridge
or an underpass for that matter in future? I mean, it's not as if carrying out this
25

Project will cut off that option. It may be more expensive, but it hasn't cut off the
option?
MR SCHOFIELD: No it definitely wouldn't foreclose it. But I would indicate that there
may be other locations you would want to think about making connections in
future, not necessarily here, but other points along this section of State

30

Highway 18. You'd want to look at it comprehensively and try to figure out
where you could make those connections.
MR STEWART: Yes, well then in paragraph 9.2 of your evidence, I think that's your
Evidence in Chief, you talk about the possibility of a new rode link across State
Highway 18 between Unsworth Drive and Omega Place occur during the final

35

design. So, you've let that possibility float out there in your evidence. And I
guess -- and you talk about final design. I'm just wondering how do we treat
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that? It's not part of the Proposal it seems, but it's stated by you as being a
possibility as part of final design. How would that work?
MR SCHOFIELD: That's an historic kind of record of what happened at that time.
There was consultation undertaken around that time that some of the local
5

residents would have -- prefer some sort of overbridge to connect the two
roads. And as an outcome of that process it was recommended to look at that
in further depth during final design. And that is what has happened in the time
that I've been involved with the Project. And there were just too many
constraints, particularly due to metric constraints with changes in topography

10

and things to allow that to happen that met standards, roading standards. But
what I'm referring to in terms of shared used pathways there are future options
that could connect that for pedestrians and cyclists in future. And it doesn't
foreclose that possibility.
MR STEWART: But your section 9.2 specifically talks about a new road link.

15 MR SCHOFIELD: That's right, because at the time that was a recommendation to

move forward into the next design phase to have a more closer look at that
possibility.
MR STEWART: So would it be true that your paragraph 9.2 has been overtaken by
events in respect of the Proposal as a possible road link?
20 MR SCHOFIELD: Yes it's been overtaken by that further detailed look at how it could

be done, achieved, with the conclusions that it couldn't be done that met
adequate standards for road design.
MR STEWART: But the option still exists, as we just discussed before, of possibly in
the future, some sort of link whether it's a road or pedestrian access path?
25 MR SCHOFIELD: That's correct yes, but for a road design you would probably need

some more property acquisition on the downhill side.
JUDGE HARLAND: So this whole business with the underpass, is it fair to say it's
about who should pay for it, because it seems pretty obvious that if it's to
happen it would be smart to do it while this is going ahead for a lot of reasons,
30

but the agency is saying we shouldn't have to pay for that for the reasons you
have expressed. Have you been part of any discussions about some kind of
joint cost sharing for this, or not, or is that subject to privilege? If it's subject to
confidential commercial discussions or privilege you should not answer. But if
it's not, then please tell me.

35 MS MCINDOE: I think probably the answer from Mr Schofield, and he can confirm

this, is that he hasn't been involved.
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JUDGE HARLAND: No, well that will be a simple answer. Do you know?
MR SCHOFIELD: No, I don't but I would say from a personal viewpoint that a joint
sort of exercise would be preferable given all the CPTED issues along the side
pathway, without fixing one bit.
5 JUDGE HARLAND: Yes. It would make sense, it's a question of the dollars and the

agency's position is it's not required to mitigate any effects that it should have to
fund, is that right?
MR SCHOFIELD: That's correct.
JUDGE HARLAND: And that was part of the alternatives consideration that was
10

before you when you were leading that part of it. Yes.
Again just a very brief point of clarification, you talked about sensitivity
testing, in paragraph 2.2 of your summary statement today, to the criteria and
forgive me if you've included what that was in your Evidence in Chief, but it's
escaped me as to whether you did, so what was the sensitivity testing that you

15

undertook?
MR SCHOFIELD: That is in reference to the earlier phases of the Project in terms of
the earlier designs for it.
JUDGE HARLAND: So this is your 2.2 from today, just at the end you were talking
about the MCA process, the options being evaluated et cetera and then you

20

said right in the last line there:
"Sensitivity testing was also undertaken to determine the robustness of
the findings."
Now that looks like it's the findings to do with everything to do with the
MCA process. Was that just to do with the design element, or what?

25 MR SCHOFIELD: That was to do with certain parts of -- elements of the design

progress, but sensitivity testing wasn't undertaken in all situations.
JUDGE HARLAND: Tell me what that was. Because sensitivity testing can be a
whole heap of different things, right, just to double check, so what was it?
MR SCHOFIELD: It's a question of -- with an MCA process you score according to
30

relevant criteria, and then you give a weighting to that score in terms of the
overall score how much you weight. So the sensitivity testing there you would
say, particularly for instance on projects where section 6 matters of the RMA
were important, whether you gave a lot more weight to that would that affect the
outcome of the overall score.

35 JUDGE HARLAND: So that was a second look at it once you'd scored it and looked at

it from an overall perspective, is that right?
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MR SCHOFIELD: Yeah.
JUDGE HARLAND: And so what were the factors that you took into account in that
weighting process, when you sensitivity tested it?
MR SCHOFIELD: It was primarily around that factor, or what weight you would give to
5

environmental matters over say transportation outcomes.
JUDGE HARLAND: We might be talking past each other. You've said that that's what
you did, right, and I'm wanting to know what it was you actually did in this case
to sensitivity test the findings or the criteria or the weighting that you'd given?
MR SCHOFIELD: No what I said was sensitivity testing was undertaken. That was in

10

the preceding phases of the design process.
JUDGE HARLAND: I know, but what was it?
MR SCHOFIELD: It had been outlined in the IBC.
JUDGE HARLAND: Okay, so we'd have to go back there and have a look.
MR SCHOFIELD: Yes.

15 JUDGE HARLAND: All right that's fine. We won't go any further with that.

The next question is more a fundamental one because it arose yesterday
in the submissions from Kiwi, counsel for Kiwi, and counsel for Kiwi's clearly not
cross-examining you today, but it's only fair that you respond to this, that there
was a suggestion that an adequate alternatives assessment had been
20

undertaken in relation to the different gradient that's now proposed, that's
putting it very simplistically, that the different gradient that's now proposed for
the off-ramp bus lanes SUP that is next to their property. That wasn't covered
in your rebuttal evidence, and I'm just wondering whether you've had a chance
to consider that?

25 MR SCHOFIELD: Mmhmm, I have.

JUDGE HARLAND: All right, well tell us about it.
MR SCHOFIELD: Okay, I think that if an MCA was done for that specific element of
the Project, which would be highly unusual given that it's a very small element
of the overall project, but if an MCA was done on the options of changing the
30

formation and design of the ramps et cetera as per in the evidence of Kiwi, I
would be pretty confident that the MCA would score negatively for that outcome
in terms of overall, because you could -- the outcome would be lesser
standards, less than the standards for the design of those ramps and the
motorway, as opposed to weighing that up against the effect of the visibility of

35

the advertising of a particular site.
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JUDGE HARLAND: Well see that's very interesting because how do you weight that?
What would be the factors that you would take into account from a visibility
perspective when you were doing that as the top exercise? Because
essentially wouldn't that involve quite a bit of information from the person
5

affected? And perhaps if I can just help a little bit more, you see what they're
telling us here is that between up to -- well 19% plus, up to 24%, of their
business in the last year has come from motorway visibility. We haven't been
able to test that yet, but that's the basic proposition. So if you were doing a
desktop exercise, that's not something that you would necessarily know about,

10

is it?
MR SCHOFIELD: No, or necessarily factor in as a significant factor to assess, as well.
I mean, commercial premises that move next to motorway and rely on that,
they're moving into an area where the environment, if you like, or that
transportation corridor is always likely to change and particularly if they're

15

improving the screening for the motorway, particularly with say upgrades to a
motorway, and can be contributing to things like planting, intervening planting
and things like that. So in terms of weighing it up, as opposed to having
steeper gradients for the walking and cycling area. I would say, you know, that
if you had specifically -- could focus on that, that you still would weigh up the

20

effects on the safety and the convenience for pedestrians and motorists and
buses greater than the advertising sight line for one particular premise.
JUDGE HARLAND: Again, forgive me if this is already outlined and I just need to go
back and read it, but is there any science to this weighting? Or is it a bit like
sometimes the landscape experts tell us that there's someone does a graph

25

and they give that weight to that and different people could give different weight
to different things? I mean, is there a consistent scoring process or -- I mean,
clearly it's not the vibe of the thing one would hope, but how scientifically do you
go about doing all of this to make it fair?
MR SCHOFIELD: The MCA process relies on a workshop sort of forum to do this. So

30

it's not just experts going off in their own little office and scoring things. So
when experts score things they are open to challenge and discussion and
debate and it's always open to review as well.
The science behind it is giving some sort of visibility to all the relevant
factors that are important to make decisions between different options. Also

35

giving particular weight to say, for instance, matters that are section 6 matters
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for the RMA versus more broader amenity or commercial sort of factors like
that.
So, there is a very sort of standard technique with multi-criteria
assessments, but not everyone is all the same.
5

So, in that sense, they have to be bespoke to the particular project and
not all factors will be important to a particular project. For instance, coastal
issues might not always be important for one project.
JUDGE HARLAND: But there's no scale of, for example, safety matters weigh up here
and visual matters weigh down there? Or is it just that you decide at the time?

10 MR SCHOFIELD: No, well the experts in around sort of meeting safety standards and

road design, they will consider for instance well what are the risks of different
safety breaches, for instance, what are we talking about? Are we talking risks
of death versus inconvenience? Things like that. So they do bring those sort of
factors into the weighing process for that aspect.
15 JUDGE HARLAND: Well, I suppose what I'm trying to do is tease out your suggested

opinion that if there had been an MCA done on this it's likely to have been
negative to Kiwi. And I guess what I'm inviting you to consider is whether it's
not really possible to give an accurate opinion on that without all of the relevant
information and the kind of process that you've talked about.
20 MR SCHOFIELD: That would be correct before the evidence was circulated, but

there's been quite a bit of evidence produced by Kiwi. And having read all that
evidence and considered the factors involved, and particularly if you did apply
an MCA to that particular process, and this is just my sort of personal view of it,
that breaches of safety standards for the SUP and for the busway in particular, I
25

would have imagined to have weighed more heavily than commercial sight lines
for premises.
JUDGE HARLAND: Well, I suppose in fairness to you, you should know that
yesterday, I think it was Mr Hale, or it could have been the previous witness to
him, said that the safety concerns were less paramount for that particular

30

aspect. In fact, I think it was the previous witness to that, but rather it was
more, if I can put it in a very generic way, the interrelating design aspects
linking up with the other components that would be in there. So less safety,
safety is still a factor, but possibly less that and more the other. That would be
put in the mix you'd agree with that?

35 MR SCHOFIELD: Yes, I'm not an expert in that side of things.

JUDGE HARLAND: I think that's as far as I need to take that thank you.
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MR MARK-BROWN: Perhaps just following on on that matter, my memory with the
evidence yesterday from the engineers, in relation to Kiwi's evidence, is that
Kiwi had a couple of options. One was over 5%, but there was also one at 5%.
And then talking with the engineers their evidence was, well they didn't want to
5

go with Kiwi's because in the detailed design, the Alliance might want to be able
to get away with a gradient that was lower than the 5%, they wanted to keep
that flexibility because of other aspects to do with keeping it not so steep. So,
yeah, there were other aspects than safety I guess in that as well.
MR SCHOFIELD: Yes, I may have been using safety as a layman's term to cover all

10

those things.
JUDGE HARLAND: Any questions arising?
MS MCINDOE: No thank you Your Honour.
~(The witness withdrew - 2.14 pm)
~IAN DAVID CLARK (Affirmed) (2.15 pm)

15

~Examination in Chief by Ms McIndoe (2.15pm)
MS MCINDOE: Can you please confirm for the Board that your full name is
Ian David Clark?
MR CLARK: That's correct.
20 MS MCINDOE: And that you have prepared two statements of evidence for this

Board, the first being statement of Evidence in Chief dated 20 April, and the
second being a rebuttal statement dated 15 June?
MR CLARK: That's correct.
MS MCINDOE: And do you have any corrections to make to those statements?
25 MR CLARK: No, I don't.

MS MCINDOE: And that you have the qualifications and experience set out in
section 1 of your Evidence in Chief?
MR CLARK: Yes, I do.
MS MCINDOE: Can you please confirm for the Board that the evidence is true and
30

correct to the best of your knowledge?
MR CLARK: That's correct.
MS MCINDOE: Now you've prepared a summary statement, do you have that?
MR CLARK: Yes, I do.
MS MCINDOE: Would you be able to read that for the Board thank you?

35 MR CLARK: Yes, good afternoon. So I'll start at paragraph 2.1 of the summary.
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My Evidence in Chief assesses the area-wide traffic and transport effects of
the Project ...(Reads 2.1 - 5.2 of Summary of Evidence Statement)... in my
view, these connections are not required as mitigation of adverse effects of
the Project.
5 MS MCINDOE: One further question which I wanted to ask. There's been some

questioning of witnesses over the last couple of days regarding the impacts
on traffic arising from construction associated with the Alexandra Stream
Underpass or its replacement. Have you been present for any of that
questioning of witnesses?
10 MR CLARK: I heard Mr Hale yesterday afternoon, not Mr Moore yesterday

morning.
MS MCINDOE: And were you here for the questioning that just occurred of
Mr Schofield?
MR CLARK: Yes, I was.
15 MS MCINDOE: Are you able to assist the Board at all by providing a comparison of

how traffic would be impacted by the lengthening of the current underpass,
which is proposed, as compared with a replacement underpass which is
sought by Auckland Council; how the two situations would compare in terms
of the impacts on traffic?
20 MR CLARK: Mr Hale yesterday covered the likely traffic effects and he said while

there is a bottleneck around the Paul Matthews new interchange and new
bridge, then there is likely to be fairly limited adverse traffic effects during
construction. However, there is a pedestrian and cycle issue. Because it's
been stated that the underpass would need to be closed to allow that
25

underpass to be extended. I understand that could be closed for a couple of
months, and that's led to the condition that was discussed that there needs to
be a temporary pedestrian cycle connection which would cross State
Highway 18 at Caribbean Drive. If the new underpass is put in, then I
understand that pedestrian cycle access under State Highway 18 would still

30

need to be closed, and it could be closed for longer.
So, firstly Mr Hale explained the intention is to widen State Highway
18 above the underpass to allow the space to then do the switch of traffic
lanes.
So you'd probably still need to do that, and therefore, that leads to the

35

closure to allow you to extend the current underpass.
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He then explained you would probably cut and cover to build a new
underpass. And I understand the new one will be very close to the current
one to the point that you'd need to close it for a second time.
JUDGE HARLAND: Mr Willmott had asked to ask some questions for about five
5

minutes. Is that right, Mr Willmott?
MR WILLMOTT: Yes.
JUDGE HARLAND: All right, it's your chance to do that now, thank you.
~Cross-Examination by Mr Willmott (2.24 pm)

10 MR WILLMOTT: Firstly, with regard to the general traffic effects, I would say I

apologise for not having communicated with you before on this since the joint
witness statement, but I think what I have to ask would not have been solved
by an earlier question.
Firstly, the general traffic effects you say they will be improved and I
15

fully accept your modelling and your conclusion that there will be some traffic
improvements on the general road network. My question however relates to
the congestion underneath the State Highway 1 Constellation Drive
interchange and the additional extent to which that congestion might have
been ameliorated if west to south ramps had been included as well as the

20

west to north ramps. Did you do an evaluation or an analysis which
compared the outcome of such analysis with that which you did do for the
proposed design?
MR CLARK: So, the assessment of transport effects did give the predicted
performance of the Constellation Interchange for the queue situation without

25

and with the Project. And so through taking the traffic between State
Highway 18 and 1 north away from the interchange it leads to some
improvement. If you were to remove further traffic from the interchange, so
you then take traffic State Highway 18, State Highway 1 south away, yes it
would relieve more than Constellation Interchange. However, the evidence

30

of Mr Church and myself in chief did say this would lead to adverse traffic
effects on State Highway 1 from the Constellation Interchange. I would say
at least as far as the Tristram Ave interchange.
MR WILLMOTT: So are you saying that State Highway 1 is already at capacity and
you do not plan to improve it further?

35 MR CLARK: In the morning peak there are queues going towards the bridge which

extend beyond the interchange. In the afternoon peak, conditions can be

Page 290

quite busy on that two-lane section from Constellation to Tristram, and even if
you widened through that section, there is then a queue approaching the
bridge given there's only three lanes going across the bridge to the city in the
evening peak. There are also queues on occasions at weekends.
5 MR WILLMOTT: Well, I would naturally ask, well, why are we bothering to improve

access to Northland, which will add traffic on to State Highway 1? And why
are we allowing more residential developments in the Warkworth area, and -~Comments from the Board (2.28 pm)
10 JUDGE HARLAND: I'm sorry, I'm going to stop you there, because we can't deal

with residential development. We've got enough to deal with here today. We
can't deal with that.
~Cross-examination continues by Mr Willmott (2.28 pm)
15 MR WILLMOTT: Well, what I'm saying is that there will be additional traffic coming

on to State Highway 1 and the existing two lanes is totally inadequate, now,
and will be in future, especially if the traffic is forecast to grow as indicated.
JUDGE HARLAND: So I think the question is why are we bothering, given that?
MR CLARK: There's probably two questions there. One is "why are we bothering?"
20

We are expecting -- and I just mentioned that the experts involved who
accepted the predictions of the traffic models which indicate quite significant
travel time benefits at all times of the day. And, in fact, there's now improved
conditions forecast on the motorway then leads to secondary effects of traffic
diverting onto the State Highways from the local road networks, giving

25

benefits to those people as well.
But the second part of the question is the Project does help State
Highway south of Constellation Drive. It certainly won't solve the problem,
but we expect some people to divert via State Highway 18 and 16 and then
maybe via the new tunnel rather than keeping to go down across the harbour

30

bridge on State Highway 1.
MR WILLMOTT: Now, I have been told, as well as it being recorded in the literature
associated with this project, that it would be possible to add those south
facing ramps at a later date when the motorway is widened from two lanes
south of Constellation. Are you now saying that there is no intention to widen

35

the two lanes, therefore, to enable such south facing ramps to be built?
You'll note from my evidence that I have requested that such a design

Page 291

of -- for south facing ramps be provided even if the ramps are not provided at
this stage, so that they can be added at a later stage when State Highway 1
is widened from two lanes south of Constellation Drive. Are you now saying
in effect, that there is no intention to provide south facing ramps or even to
5

widen the two lanes?
MR CLARK: The evidence of Mr Moore states that the future connections can be
provided. The Evidence in Chief that I gave did talk about the limited benefit
in providing, particularly the State Highway 18 across to State Highway 1
south, the benefit of that will be limited until there is further widening away

10

from the Project.
JUDGE HARLAND: So the answer to that is it hasn't precluded in the future for
either of those things happening, however, at the moment the situation is
that -- what was the last part?
MR CLARK: There is little benefit in doing so unless there is capacity available to

15

accommodate those increases.
MR WILLMOTT: So there will be no difficulty in providing a schematic design of
such a south facing ramps as a condition of approval, in other words to
demonstrate that it can be achieved in future?

20

~Comments from the Board (2.31 pm)
JUDGE HARLAND: No, Mr Willmott. No, we're not doing that. They've put forward
a Project that we have to decide whether to decline or to accept and it
doesn't currently include those ramps, it's not part of the Project and we
wouldn't be putting it in as part of the Project, because it would be outside the

25

scope of what we're being asked to determine.
MR WILLMOTT: Yes, but I'm saying that it has been suggested, both verbally to
me and in written text associated with the Proposal, that it will be possible to
add south facing ramps at a later date.
JUDGE HARLAND: Yes, but that's one thing to say it's possible and you've got the

30

answer to that, that it still is possible, but I'm not going to let you put a
question to this witness that that means there's got to be design drawings for
it, of whatever level high level or other at this point; it's not part of their
project. But you've got your answer, which is that it doesn't preclude it
happening in the future, is that correct?

35 MR CLARK: That's correct.

MR WILLMOTT: I have additional questions if I'm allowed additional time.
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JUDGE HARLAND: You've got your five minutes up, what's the topics?
MR WILLMOTT: I beg your pardon?
JUDGE HARLAND: What topics do you want to ask questions about?
5

~Cross-examination continues by Mr Willmott (2.33 pm)
MR WILLMOTT: Well, I was going to ask first of all if Ian had any involvement in the
detailed design or just in the modelling, in which case I can reserve?
JUDGE HARLAND: All right, that's fair enough. That's fair enough, there's the
question. Have you had any involvement in the detailed design?

10 MR CLARK: Yes, in terms of the transport planning of it. So, for example, number

of lanes at the intersections was developed by myself and my colleagues
alongside Aurecon as part of the NZTA team. And similarly, Mr Church has
talked about his involvement in other design aspects such as the need for
five lanes northbound on the motorway.
15 MR WILLMOTT: Are you not concerned about five lanes north versus only two

lanes south of this interchange?
MR CLARK: Five lanes north is after a large volume of traffic comes on from State
Highway 18. And going northbound there are currently three lanes from
Tristram as far as Constellation. So it's three on State Highway 1, plus in
20

effect two lanes from 18 leads into five in the subsequent weaving area. So
that is a good balance as far as I'm concerned.
MR WILLMOTT: For the off-ramp from State Highway 1 northbound to Tawa Drive,
which is the extension of Greville Road, would your traffic volume projection
for 2031 require two lanes between State Highway 1 and Albany Expressway

25

or just the one?
MR CLARK: Maybe we can refer to the general layout plans?
MR WILLMOTT: Well, as you all know I have proposed that direct flyover ramps be
provided between Albany Expressway and State Highway 1 south as a way
of substantially reducing the traffic on the Greville Road surface ramp ends.

30

And I note from the traffic volumes provided that there will be a net of 29,000
additional vehicles disgorged onto Greville Road with the Project compared
to without the Project, and that -- sorry, 24,200 additional vehicles added
onto the Greville Road Tawa Road cross route, and that compares with the
28,000 that will be there anyway even if the Project doesn't proceed. So I

35

see the net increase as being perhaps a half of the 24,200, being 12,000,
say, and adding that to the 28,000, gets to 40,000. Whereas your figures
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here suggest only a 2,000 increase with the Project compared with the
without Project case. Can you explain the difference?
MR CLARK: Well, the first question was around the layout, so we've just mentioned
there are five lanes from the Constellation Interchange from where the State
5

Highway 18 connection comes in as far as the Greville off-ramp. So there is
a two lane off-ramp shown on the sheet on the screen, that's sheet 4 of the
general arrangement plans. So two lane off-ramp and three through lanes on
the motorway.
Then as you get onto the off-ramp there are additional lanes formed

10

as is currently the case as you approach the traffic signals. The operation of
this interchange is assessed in the assessment of transport effects, and
there's reference to that being close to capacity in 2031 in the evening peak.
MR WILLMOTT: Which is why I'm proposing an overpass for that traffic bound for
Albany Expressway, and that overpass would use the existing off-ramp and

15

then depart from that off-ramp, whether one lane, I believe is now possible,
somewhere, halfway between the overpass and the Tawa Road
Greville Road east-west connection. In my assessment it will be easily
possible to clear over the Tawa Road Greville Road intersection with a
flyover and there's ample space to connect that back in to the Albany

20

Expressway. That would enable quite a lot of traffic to be taken off the
intersection.
~Questions from the Board (2.39 pm)
JUDGE HARLAND: Mr Willmott, just pause there. I need to ask a question. Was

25

this covered at the joint witness, the expert conferencing? All of this kind of
topic?
MR CLARK: Yes, it was.
JUDGE HARLAND: Right, and were there agreements reached at the
conferencing? Can you just point me to that, because we're not going over

30

things that have already been dealt with. If they haven't been dealt with or
they are still moot, then we can deal with them, but otherwise we can't.
MR CLARK: Mr Willmott did raise these connections and they were within the Joint
Witness Statement of 26 June.
JUDGE HARLAND: Just bear with me because the dates they've been uploaded

35

here might be different. Is this the General Transport and Traffic?
MR CLARK: Yes.
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JUDGE HARLAND: Thank you. And what number are we looking at?
MR CLARK: On page 7. Well, firstly I need to say I'm aware of the old terms that
were assessed, but the evidence of Mr Church and Mr Schofield actually
covers where these additional connections were assessed at an early stage
5

as part of the IBC stage of the study, but on page 7, bullet point b, there's
reference there to the alternatives that were carried out -- that were
assessed, sorry.
JUDGE HARLAND: And so is your point there that that's not a matter you can
assist with?

10 MR CLARK: That's correct.

~Comments from the Board (2.40 pm)
JUDGE HARLAND: Yes. All right. So really the question's not for this witness,
Mr Willmott. It's for either what was for Mr Schofield or Mr Church. And
15

Mr Church is next.
MR WILLMOTT: Yes.
MR CLARK: There's also reference to Greville interchange at bullet point 8J on
page 14 of the same joint statement.
JUDGE HARLAND: So, Mr Willmott, does that help that question that you can ask

20

that one to Mr Church?
~Cross-examination continues by Mr Willmott (2.41 pm)
MR WILLMOTT: Yes, except for the traffic volume and the ability to take a one lane
over-ramp flyover from State Highway 1 south to link into directly into Albany

25

Expressway, whether one lane would be sufficient or whether the volume of
that requires a two lane?
JUDGE HARLAND: All right, well there we go, you can answer that one.
MR CLARK: I'm not sure I can answer that one. It's probably one I'll pass on to
Mr Church.

30 JUDGE HARLAND: All right. So that's Mr Church as well. So you've finished your

questioning of this witness?
MR WILLMOTT: Yes.
JUDGE HARLAND: So that leads then only to the Board's questions.
35

~Questions from the Board (2.42 pm)
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MR MARK-BROWN: Mr Clark, with the modelling, with the overall SATURN
modelling I think you call it, for population that relies on population based on
the plans or the zones in the Unitary Plan, is that right?
MR CLARK: That's correct.
5 MR MARK-BROWN: And then it assumes average number of people per

household and that sort of thing?
MR CLARK: That's correct.
MR MARK-BROWN: Have you considered in that modelling into the future any
changes of habits that might affect number of people commuting into town,
10

for example, by way of ride sharing apps, or the tendency that we hear about
with perhaps more and more people working from home. Is that something
that you've taken into account with the overall modelling?
MR CLARK: That is taken into account through the regional models. So the
SATURN traffic model takes its demands from a more wide area regional

15

model. That derives trips by all modes and it's based on the expectation of
people's behaviour. So, for example, it assumes if it's more convenient that
some people will go by bus. There are also some manual interventions in the
model to reflect some changes of behaviour such as if there's more people
walking to school, that sort of thing. Clearly we are in a very fast moving

20

area and things may change, and that's partly why the assessment of
transport effects did include a range of sensitivity tests so they included
higher demands and lower demands by traffic and still demonstrated the
savings to be had if the Project goes ahead.
MR MARK-BROWN: So you've looked at a range of conditions. And would it be

25

true that if the commuter traffic might change it would still be justified perhaps
on a freight basis in terms of the amount of freight that was carried? Is that
different modelling or part of the same modelling?
MR CLARK: It is similar in terms of the regional model does predict increases in
freight, and it's generally the case throughout the country that freight is

30

predicted to grow at a quicker rate than general traffic. That's probably not
the case here given the local population increases, but generally a large
increase in freight is predicted, particularly long distance between the
regions.
If there was not much growth in traffic then that's really covered by the

35

sensitivity tests that had no further growth beyond 2021. Now again, that
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seems quite unrealistic given the growth we see in houses in North Auckland.
But it is a test we often do to re-test the traffic with a lower level of growth.
MR MARK-BROWN: So even with that, it's still justified?
MR CLARK: Yes sir, and you can see the queues that are there today and so it
5

doesn't take too much imagination to say well, these things are likely to get
worse with growth in the region.
MR STEWART: I just have a very brief question and it just is really to prove that I
have actually read your evidence. Do you have your evidence, the main
Evidence in Chief in front of you?

10 MR CLARK: I do, yes.

MR STEWART: On page 20, you will see there is a table there.
MR CLARK: Yes.
MR STEWART: And on the left-hand side it says "morning peak" and then there is
some sub-headings and then it also says "morning peak" and then "morning
15

peak". Should that actually be morning peak, mid interpeak, and evening
peak?
MR CLARK: That shows you read your own work you don't see mistakes like that,
you're very correct.
MR STEWART: Do you mean to say I'm correct?

20 MR CLARK: Yes. So to make sure we're clear, there should be four rows of

information for each of the three time periods. So the first row should say
"morning peak" then the second set of four rows should say "interpeak", then
"evening peak".
MR STEWART: Thank you, that makes much more sense to me now.
~(The witness withdrew - 2.46 pm)

25

~TERRY PHILIP CHURCH (Sworn) (2.47 pm)
~Examination in Chief by Ms McIndoe (2.47 pm)
MS MCINDOE: Good afternoon, Mr Church. Can you please confirm for the Board
30

that your full name is Terry Philip Church?
MR CHURCH: Yes.
MS MCINDOE: Not Terence, just to be sure -MR CHURCH: No it's Terry, thank you.
MS MCINDOE: And that you have prepared two statements of evidence for this

35

Board being a statement of Evidence in Chief dated 20 April and a rebuttal
statement dated 15 June 2017?
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MR CHURCH: That's correct.
MS MCINDOE: And that you have the qualifications and experience set out in
section 1 of your Evidence in Chief?
MR CHURCH: Yes.
5 MS MCINDOE: Now I understand you have a correction to make to your evidence.

Could you please advise us what that is?
MR CHURCH: It's more of just clarification in my rebuttal evidence at paragraph
3.3, just in the top line of paragraph 3.3. I'll let you get to it. It's just where I
talk about "the Evidence in Chief states that queues were not predicted to".
10

I'd just like to change it to "states that 95 percentile queues are not predicted
to".
MS MCINDOE: With that correction, can you please confirm that the evidence is
true and correct to the best of your knowledge?
MR CHURCH: I can.

15 MS MCINDOE: You have prepared a summary statement. Do you have that in

front of you?
MR CHURCH: I do.
MS MCINDOE: Could you please read for for the Board?
MR CHURCH: Starting at paragraph 2.1, summary of Evidence in Chief.
20

My evidence assesses the methodology used to assess the design of
the Project ...(Reads 2.1 - 2.6 of Summary of Evidence Statement)... The
Project does not provide direct motorway connections between State
Highway 17, that's Albany Expressway, and State Highway 1 at the Greville
interchange. While these connections do not form part of the project,

25

improvements to the Greville interchange are proposed. Improvements in
performance of the Greville interchange are predicted through the following
upgrades ...(Reads 2.7a - 4.4)... this position was on the basis that 5
northbound traffic lanes is delivered, as included in the lodged design.

30

~Cross-examination by Mr Willmott (2.55 pm)
MR WILLMOTT: With regard to the last point, that five lanes were being provided
between Greville and Constellation southbound, why is the motorway
unbalanced with only four lanes being provided northbound?
MR CHURCH: The five northbound lanes were required as a result of the safety

35

audit. The safety audit team was trying to address, or needing to address,
the safety and weave to do with the northbound flow. As a result of that
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discussion, five northbound lanes was provided in order to provide additional
capacity through that section of motorway and therefore provide a safe
outcome.
With regards to the southbound having four traffic lanes, the flows and
5

the distance between the interchanges were suitably designed to cater for
four traffic lanes in that direction, it didn't need a fifth lane to mitigate an
effect.
MR WILLMOTT: Granted, you don't need a fifth lane without the direct flyovers
between Albany Expressway and State Highway 1 south, but I submit that

10

the future situation will be so bad as to require such ramps to be added at a
later stage if then possible, and that provision for a fifth lane is a natural
protection for future development which could be added at this stage at
minimal pain, especially as there is a 5 metre wide shared use path which will
have comparatively minimal traffic on it compared with the travel lanes on the

15

motorways.
JUDGE HARLAND: So I think the question is why not add the fifth lane in the
southbound now anyway to future-proof?
MR CHURCH: The scope of the Project doesn't require a fifth lane. We've done
forecasting using 2031 forecasts. These forecasts account for the regional

20

land uses and I think it would be pretty difficult for us to widen the scope of
the designation to try and future-proof a lane we don't require to cater for the
demand that we're assessing.
MR WILLMOTT: Well, you're talking about only 12 years ahead and only 10 years
ahead of a constructed motorway, whereas the motorway itself will last for

25

hundreds, maybe a thousand years or more. Would it not be wise to at least
provide for a fifth lane even if it's not constructed now?
JUDGE HARLAND: Perhaps I can help and ask that in another way. Does the
design preclude there being a fifth lane added at a later date were it to be
needed?

30 MR CHURCH: Yes.

JUDGE HARLAND: It does. Absolutely?
MR CHURCH: Yes. A fifth southbound lane cannot fit within the currently
designation being sought.
JUDGE HARLAND: So therefore Mr Willmott's question is how will you deal in
35

future with the problem if traffic congestion or traffic demands after 2034
mean that that's required?
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MR CHURCH: Through a separate Project.
JUDGE HARLAND: Right.
MR WILLMOTT: So, in effect your present design precludes the over-ramps I'm
talking about between State Highway 1 and Albany Expressway?
5 MR CHURCH: The State Highway 1 to 17, or Albany Expressway connection, we

looked at in the indicative business case. The concepts included
connections, I think it was Concept 2, and the assessment of alternative
support, written by Mr Schofield, summarises as to why those connections
cannot be delivered. So, section 7.6.1 of the assessment alternatives
10

chapter within the AEE summarises that after investigation, the possibility
was discarded as it would have required the exit point of the motorway to be
shifted further south. They had crest curve issues, sight line issues, and
significant safety concerns. So the 17 to 1 connections were looked at but
discounted going forward.

15 MR WILLMOTT: With regard to the crest issue I would like to make it plain that I

don't accept that that would preclude a northbound off-ramp which clears
over the top of Tawa Drive being precluded by that over-ramp, because the
existing off-ramp could service both that over-ramp of Tawa Drive and the
residual traffic which would still proceed to the intersection on Tawa Drive.
20

There is room enough for such an over-ramp to depart from the departure
ramp. In other words, the distance would not be increased and the
over-ramp would have no additional effect to that which it already has on the
existing departure ramp, which will remain.
JUDGE HARLAND: All right. So the question is, really, what do you say is that

25

being an acceptable alternative?
MR CHURCH: I'd suggest that that question be put forward to the geometrics
engineer.
JUDGE HARLAND: Which is?
MR CHURCH: Mr Moore.

30 JUDGE HARLAND: Mr Moore. All right. I think we've had Mr Moore, yesterday, or

the day before. But that's not a question you can answer?
MR CHURCH: I can't answer that question, no.
~Comments from the Board (3.02 pm)
35 JUDGE HARLAND: Mr Willmott, we're going to take the afternoon break just at the

moment, do you have any other questions after that?
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MR WILLMOTT: Yes, I would like, if there's time enough.
JUDGE HARLAND: All right, yes, well we'll see how we go. But they need to be
fairly constrained questions. I appreciate that you are a lay person in the
sense that you're not familiar with asking questions in the way that lawyers
5

might be, but try and see if you can ask -- put your proposition and then ask
the witness to comment on that and maybe have a look and see whether
your question is addressed to the right person?
MR WILLMOTT: Yes. Thank you for your clarification incidentally of my somewhat
clumsily worded question.

10 JUDGE HARLAND: No, don't worry about that, that's my job and I'm happy to

assist, but if you can just think about that, you might be able to just as well do
it yourself. So we'll take the break for 15 minutes, thank you.
~(Adjourned 3.04 pm – 3.19 pm)
15

JUDGE HARLAND: So Mr Willmott, just when you are ready, you are welcome to
start with your questions.
Cross-examination continues by Mr Willmott (3.19 pm)
20 MR WILLMOTT: First, with regard to the south facing ramps we've been discussing,

you say in your statement today that the north bound connection is less reliant
upon the receiving environment and could be built as soon as funding is
available et cetera. But that the problem is with the south facing ramp plugging
into a two-lane motorway in effect when additional lanes would be needed.
25

Would you agree that they're already needed, now?
MR CHURCH: There would be little benefit in providing additional capacity
southbound when there's wider constraints or further constraint downstream.
So currently as Mr Clark discussed with regards to the PM peak period, you've
only got three lanes crossing the Auckland Harbour Bridge. During the morning

30

peak you've also got a large bottle neck that occurs at the eastern interchange
and that has been, I guess, around for some time. So any further widening
southbound, yes, you could get some benefit for those local connections that
exit the motorway earlier, but for the longer strategic connections there would
be little benefit the further you travel through the network.

35 MR WILLMOTT: So what you're saying in effect is that it's okay for additional traffic to

come from the north and to take up what little residual capacity there might be
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out of peak on those two lanes, but it's not okay for the local Albany and
Rosedale traffic to utilise that residual capacity? There is in effect a preference
going on in favour of longer distance traffic at the expense of local traffic?
MR CHURCH: It comes back to the fundamentals of what the Project is trying to seek
5

through its objectives in terms of providing motorway connections, I guess it's
the function of what that -- those connections are trying to achieve. I guess it's
a balance between how much you benefit providing motorway connections to
better improve local trips versus providing motorway connections to benefit
lengthier trips. The objectives of this Project relate more so to the completion of

10

the Western Ring Route and also the connection of the Northland route.
MR WILLMOTT: So it's okay for Northland traffic to travel west around the city but not
to travel into the city itself via the Harbour Bridge?
MR CHURCH: We haven't closed the southbound connection going south, you can
still travel south on State Highway 1 so the connection still exists.

15 MR WILLMOTT: I think I've made my point, which is that it's arbitrary that some traffic

is being preferred over others and that the demand at the moment, and I'm
familiar with this intersection using it two or three times a week, the demand
from the west is to the south by about twice the amount of demand for traffic
heading north. I'd expect it will be a long time before, would you agree that it
20

will be a long time before the northbound traffic catches up with the traffic
wanting to turn south?
JUDGE HARLAND: So the proposition being put to you is that the demand is from the
west to the south and that that's not particularly recognised by what you're
doing here.

25 MR CHURCH: It is recognised because table 20 of the traffic assessment report

demonstrates that those vehicle trips going from State Highway 18 to State
Highway 1 southbound still benefit as a result of the Project.
MR WILLMOTT: Yes, you say in paragraph 2.5 that there are some benefits for these
traffic improvements and I would agree. The question is how much and for how
30

long will they be sufficient to ameliorate the present situation before it catches
up with, and then surpasses the present degree of congestion.
JUDGE HARLAND: Well that's a question, so that's how long will it take, you've
already told us about 2034 in the predictions?
MR CHURCH: The prediction to 2031 it was assessed. As I said, in terms of the time

35

it takes we haven't assessed the time in which those south facing connections
would be required, it wasn't part of our scope.
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MR WILLMOTT: A matter that was unresolved at the conference was that of the
simpler design where the off-ramps from the west on State Highway 18
disgorged directly onto Paul Matthews Drive at the present -- where the service
station is currently at the end of Paul Matthews Drive. The Proposal was that it
5

would be far simpler there than to carry those ramps parallel with the motorway
requiring a much wider motorway reserve and impinging more particularly on
the traffic -- on the hockey grounds than otherwise necessary for the sake of
reducing the number of signalised intersections on Paul Matthews Drive from
two to one. Are there any other advantages other than that reduction in the

10

number of signalised intersections for carrying that traffic all the way eastwards
to Caribbean Drive before terminating the off-ramps, the ramps?
MR CHURCH: Sorry, so what's your question?
JUDGE HARLAND: So the question is that one of the reasons for the ramps
Paul Matthews argument that's just been discussed with you that was given is

15

that there's a reduction in the number of signals there were needed, were there
any other reasons associated with that decision?
MR CHURCH: The design of the Paul Matthews interchange is driven in terms of its
location by geometric design requirements in meeting their necessary
motorway standards. The outcome that we've reached in the design I guess

20

meets those standards and I guess Mr Moore would be more appropriately
answering that question in terms of why the intersection's located where it is
and the benefits of that.
JUDGE HARLAND: So just to summarise then, as well as the reduction in signals as
being a reason, there are geometric design reasons as well?

25 MR CHURCH: That's correct.

MR WILLMOTT: Do you know what those geometric design reasons are?
JUDGE HARLAND: I think he said he couldn't answer that, because that was
Mr Moore's job.
MR WILLMOTT: All right. Just one further question, and it relates to the
30

Caribbean Drive -- at least, I beg your pardon, the Greville Road intersection
and the two flyover ramps that we've previously discussed. The southbound
flyover ramp would be possible provided there are signals on the ramp, as there
are today, and as could be continued to meter the on-traffic, and thereby
manage the weaving, which is something of the order of a kilometre which is

35

well in excess of design requirements, but it would be somewhat simplified and
a more generous approach allowed if a fifth lane was added on southbound
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direction as well as the northbound direction. Were you involved in any way
with the shared use path and its provision at a point next to the landfill which in
effect restricts the -- or at least makes it more difficult to widen the motorway
from four lanes to five lanes?
5 MR CHURCH: The answer to your question that relates to my involvement of the

shared used paths is no, I was not involved with the shared used path design.
In terms of the discussion that you mentioned about the ability to connect
State Highway 17 to State Highway 1 southbound with ramp meter signals, that
would not be possible, it was again addressed in the assessment of alternatives
10

report. The ability to have a 17 to 1 connection provides multiple or a
significant weave issue.
Again probably better addressed by Mr Moore from a design
perspective, but the safety implications of having consecutive on-ramps come
on and the off-ramp to State Highway 18 westbound discounted the 17 to 1

15

southbound connection.
JUDGE HARLAND: I think what was suggested by Mr Willmott was that you could do
it if you put signals there, is that right Mr Willmott, that's what you were saying?
MR WILLMOTT: Well if you maintain the signals there and in my design you would
first of all merge the overbridge, the flyover ramp from Albany Expressway

20

directly into the motorway south and then you would merge about 150 metres
further down the extended on-ramp. And the extension would provide
additional capacity and the on-ramp would take in the much more traffic than
exist today under those circumstances. So the present day metering of
on-traffic could be -- could prevail and indeed, if necessary, and as and when

25

necessary, the frequency of the green signal could be increased so that fewer
traffic was admitted to the motorway from Greville Road.
JUDGE HARLAND: All right, just pause there and I'll see if I can help with asking the
question. So are you familiar with the design option that Mr Willmott has put
and he's described to us now?

30 MR CHURCH: The design option of the 17 to 1 southbound connection was a

concept included within the indicative business case. Concept 20 I believe.
So from that, with regards to that particular element, I'm familiar with
what he's discussing.
JUDGE HARLAND: Yes, all right. And what he's suggested is the combination of
35

factors would enable this to occur, and you had answered to say previously no
you wouldn't be able to a) manage the weaving and b) it seemed that you were

Page 304

saying there was also an issue with consecutive on-ramp access issues, is that
correct?
MR CHURCH: Yes.
JUDGE HARLAND: Is there anything else that would be problematic that you want to
5

respond to, to the suggestion that's being put to you as an alternative?
MR CHURCH: I've got nothing to add other than Mr Moore would probably give a
more in-depth reasoning as to the safety and geometric constraints that prohibit
that from occurring.
JUDGE HARLAND: Right, you've highlighted the weaving and the consecutive

10

on-ramp issues, Mr Moore would possibly be able to amplify safety and
geometric design issues.
MR CHURCH: That's correct.
MR WILLMOTT: Was the business case you've just alluded to considering only four
lanes or did it include for consideration of on ramps into a fifth lane and into a

15

five-lane configuration?
MR CHURCH: South bound? You are referring to southbound still?
MR WILLMOTT: Yes.
MR CHURCH: No it didn't consider the fifth lane.
JUDGE HARLAND: So would your answer change if it had a fifth lane had been

20

included, would there still be the issues that you've been able to address
namely the weaving and the consecutive on-ramps?
MR CHURCH: My answer wouldn't change.
JUDGE HARLAND: Why not?
MR CHURCH: Because the space between the connections remains the same, if

25

anything you've made the matter worse because you've got to get across more
lanes if you are heading on from 17, you've still got to get across more lanes to
get south. And the receiving line of the interchange as well because you've
only got a number of lanes going southbound.
JUDGE HARLAND: All right, and then in fairness picking up the other point that was

30

asked, would the signalisation help with that difficulty?
MR CHURCH: No.
JUDGE HARLAND: And why not?
MR CHURCH: My understanding, again Mr Moore would probably be better to deal
with this, but I don't think the signalisation would change the geometric

35

requirements, the signalisation would be a means to meter traffic to join
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motorway to control the amount of traffic coming through the system, it doesn't
change the geometric requirement from my understanding.
MR WILLMOTT: Would you agree that the weaving distance between Khyber Pass
and Gillies Avenue is the same as that between St Marks Road and
5

Market Road in the city with a distance between the two receiving -- the
generating and receiving roads being just under a kilometre. So the weaving
distance is being 650 metres on both of them?
MR CHURCH: I wouldn't go near considering there is similarities between what's
happening at the Khyber Pass Gillies connection, that's an 80K speed

10

environment. It's got big departures in terms of the design; you wouldn't
consider that sort of design within this environment which is a hundred K speed
environment. So the distances which I believe, again Mr Moore could confirm,
there still requires departures to get the current design forward. But the
comparison with the Gillies to Khyber weave merge issue, they don't compare

15

in terms of this Project in that as an example.
MR WILLMOTT: Would you agree that the weave possible between Greville Road
and Constellation Drive is at least two and a half times the weave length
between those first two city cases I mentioned, which operated at a hundred
KPH until recently?

20

~Comments from the Board (3.35 pm)
JUDGE HARLAND: Well, I think we're probably going off track here. I understand
your point, your point is that there are other comparisons elsewhere. He said
he doesn't think there are compare -- they are comparable. Because now it's
25

80Ks and regardless there might be other reasons as well. I'm not sure it's very
helpful for us to go down this track Mr Willmott. Because just because it
happens somewhere doesn't mean it's a good idea.
MR WILLMOTT: Right, the only other factor I wish to include is the present day
metering of on-traffic which didn't occur for most of the time that those earlier

30

two city on and off-ramps operated as pairs, and it was considered more
desirable to provide for local traffic to access the motorway in that situation,
than for a slight reduction in the safety factor. Whereas here it appears that the
safety factor is being regarded as being absolute. And I submit it's in
consequential in this situation.

35 JUDGE HARLAND: All right, well that's a matter really of submission and when we

get to your case you're welcome to make that point to us again.
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MR WILLMOTT: Thank you. In that case I rest.
JUDGE HARLAND: Thank you very much. Wait there please for a moment
Mr Church we will see if there are any questions from the Board.
~Questions from the Board (3.36 pm)

5

MR MARK-BROWN: I have one regarding the, I'm not sure if you were here when we
heard from Kiwi storage, about the changes that they were wanting in terms, or
put forward in terms of the alignment of the ramp?
MR CHURCH: I was not here sorry.
10 MR MARK-BROWN: Essentially my question is that NZTA evidence we had was that

it's really important to minimise these grades as much as possible specifically in
the bus ramp because if they're too steep, well if they are say steeper than 3%,
then that will have a significant effect on speeds and overall traffic flow. I just
wondered if you agree with that?
15 MR CHURCH: I've got nothing to add on that one sorry.

MR MARK-BROWN: You would concur with that, are you able to say whether you
would agree with that in general or it's too general without knowing that
particular case?
MR CHURCH: I wouldn't like to comment, sorry.
~(The witness withdrew - 3.37 pm)

20

~Timetabling matters discussed (3.38 pm)
JUDGE HARLAND: That takes us to Mr Tindall's evidence.
MR BANGMA: I have been discussing with the witnesses for Auckland Transport and
25

my learned friends from NZTA; we might propose a slight change to the orders
just to accommodate people's schedules and commitments subject to that
being acceptable to the Board.
JUDGE HARLAND: That's right, Ms King needed to be on today if at all possible, is
that right?

30 MR BANGMA: Yes that is correct and in addition to that, Mr Maule who is only

recently back from overseas I understand has an important medical
appointment tomorrow, I believe, which is when he's currently down for, so the
suggestion Your Honour would be perhaps if we could have Mr Maule and then
I noted that there were no questions in cross-examination for Mr Cross,
35

Mr Anthony Cross. So perhaps he could perhaps be dealt with reasonably
quickly and then we might move to Ms King?
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JUDGE HARLAND: All right, well, I just need to check with Mr Willmott have you
talked to him about this? Mr Willmott are you in a position to ask your
questions of Mr Maule today? He is the Auckland Transport bus man, I believe,
he probably doesn't like to be called the "bus man", but he is the bus man. Are
5

you in a position to ask your questions of him today?
MR WILLMOTT: I could prepare some questions if it's necessary, especially if he's
doing a presentation first.
JUDGE HARLAND: Yes I think he will, because we would like to accommodate his
personal situation for tomorrow. Would that be acceptable? If for some reason

10

it doesn't work out and you want to ask some questions at another time it might
be possible.
MR WILLMOTT: Thank you yes, in that case yes.
JUDGE HARLAND: All right Mr Maule, let's do it the way you suggest.
~ANDREW SHELTON MAULE (Sworn) (3.40 pm)

15

~Examination by Mr Bangma (3.41 pm)
MR BANGMA: Is your full name Andrew Shelton Maule?
MR MAULE: It is.
MR BANGMA: And do you confirm you've prepared a brief evidence in this matter on
20

behalf of Auckland Transport dated 25 May 2017?
MR MAULE: I did.
MR BANGMA: And that your and qualifications experience are as set out in
paragraphs 1.1 and 1.2 of that evidence?
MR MAULE: Yes, that's correct.

25 MR BANGMA: And are there any amendments you wish to make to that evidence?

MR MAULE: No, no amendments.
MR BANGMA: Do you confirm that the contents of that evidence is true and correct to
the best of your knowledge?
MR MAULE: Yes.
30 MR BANGMA: I understand you have prepared a summary statement to assist the

Board and you have copies of that, which I see are sitting with you?
MR MAULE: They are.
MR BANGMA: Apologies for that, perhaps if they could be handed out?
Could I ask you to read your summary statement starting at the
35

beginning?
MR MAULE: Okay.
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In summary my Evidence in Chief identifies potential effects arising from
the construction of the northern corridor improvements proposal on buses
...(Reads 2 - 5.4(d) ... the planning and operation of the bus network, I actually
understand that that's now been resolved through conferencing.
5

Point 6: With the amendment I propose to CTMP.6D above, I consider
the proposed CTMP conditions setup a framework for ongoing consultation with
AT to ensure the construction of the proposal appropriately manages potential
effects on buses.
MR BANGMA: Thank you Mr Maule. I just have one question for you, as you will be

10

aware Kiwi Self Storage Limited is seeking changes to the gradient of a
section of the busway and I understand those changes would result in a change
of 5.34%. Kiwi Self Storage has referred in their opening legal submissions, I
think it's reference is paragraph 42(f)(iii) to an existing section of the Northern
Busway as I understand it, running roughly between the station at Sunnynook

15

and up the hill to the ridge at Sunset Road which they state has a grade of also
5.34% for a length of approximately 630 metres.
There was evidence I think from one of the NZTA witnesses that they
understood that that sort of gradient could cause -- was causing difficulty for
fully loaded buses travelling -- double decker buses traveling up the Northern

20

Express, are you able to comment on that in any way?
MR MAULE: I can comment on the experience that we have to date, which is fully
loaded buses on that hill do suffer some speed reduction and certainly can't
maintain a constant speed up the hill. We see -- we definitely see that on fully
loaded buses on a daily basis.

25 MR BANGMA: So is the upshot of that it just reduces the speed at which those buses

travel and therefore their efficiency is that the extent -MR MAULE: We haven't done a full analysis -- it's fair to say we haven't done a full
analysis of it, but we do know from looking at the speeds that they drop from
probably about 20 kilometres an hour on that hill by the time they get up to the
30

top, we don't see that when the buses are less full. It actually is when they are
full, but we do see a performance reduction on the hill.
MR BANGMA: Thank you for explaining that.
~Cross-Examination by Mr Willmott

35 MR WILLMOTT: Mr Maule, you will be aware that the bus services on the

North Shore have been realigned recently to connect directly to the northern
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busway replacing the old system whereby the whole of the North Shore was
interconnected with itself with relatively little emphasis on the city other than via
the busway per chance, as it were, but that today with the connections directly
onto the northern busway the bus passenger usage is significantly increased? I
5

presume -MR MAULE: So I didn't know if that was a question? Yes, that is correct.
MR WILLMOTT: So crossing the Harbour Bridge it has been suggested a couple of
times in the media that buses crossing the Harbour Bridge in the peak hour
carry something of the order of a third of the total traffic heading into the city;

10

that seems to me to be somewhat of an exaggeration, if not a gross
exaggeration, can you provide some actual figures of patronage across the
Harbour Bridge in the peak hour?
MR MAULE: I'd prefer to defer to Mr Cross's evidence, I think it's stated in Mr Cross's
evidence, it is approximately a third. I don't have the numbers at hand, but that

15

is my understanding that yes, it is approximately a third.
MR WILLMOTT: I take it that you are more concerned with management of the
construction phase than with the general planning of bus services then?
MR MAULE: Mr Cross looks after the planning of bus services, I look after the
operation. So, yes, it's fair to say I'm concerned with the effects of the scheme

20

on the performance of bus services, yeah.
MR WILLMOTT: Are you also concerned with the potential drop off of lateral
patronage given that now only that 10% of jobs located downtown is being
serviced by the Northern Busway, whereas the 90% of jobs which are actually
on the shore and which were serviced by the traditional network, are now less

25

efficiently serviced by bus services which terminate only on the Northern
Busway? And that the overseas experience of a diminution of local bus usage
in favour of increased radial usage is occurring?
JUDGE HARLAND: Right, I'll help with those questions I think Mr Willmott. So the
first one is are you aware of the statistics about, I imagine we're talking about

30

the hub and spoke model here are we?
MR WILLMOTT: Yes.
JUDGE HARLAND: Yes right, that percentage-wise drops in patronage, or -- I'll start
again, are you aware of the percentages of people on the shore that are
transported to work each day?

35 MR MAULE: Am I aware, yes.

JUDGE HARLAND: Do you know the numbers, do you know that percentage?
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MR MAULE: Not off the top of my head no.
JUDGE HARLAND: Could you make an educated guess, or would that be
speculative?
MR MAULE: I'd prefer not to answer it.
5 JUDGE HARLAND: All right that's fine. So the proposition being put to you is that in

fact there are more people from the shore working on the shore, that are not
being serviced by the current bus scheduling at the expense of this new
approach which is to favour taking people into the city, is that what you are
really talking about Mr Willmott?
10 MR WILLMOTT: Thank you yes absolutely.

JUDGE HARLAND: And he's asking you to comment about that, so whether that's
correct or not?
MR MAULE: So again, I will answer as much as I can, but I would defer to Mr Cross
for at least some of this -- for some of that question. I mean, what I would say
15

is that there are approximately 37,000 people daily, on a weekday using the
Northern Busway, approximately, and around about 34,000 of those travel to
the CBD. So a high percentage of those using public transport are using it to
get to the CBD. I think that's probably about as much as I can offer and would
refer to Mr Cross for anything else.

20 JUDGE HARLAND: So you can't provide any comparative figures of people that might

be able to use a bus within the North Shore to compare with that figure?
MR MAULE: No.
MR WILLMOTT: Thank you, I think I should leave it there and hope to ask that sort of
question of the other chap.
25 JUDGE HARLAND: Yes, all right thank you for that.

~Questions from the Board (3.54 pm)
MR STEWART: A question of clarification I suppose really, in your statement here
you've helpfully in paragraph 5 talked about some of the additions to the CTPF,
30

which I think you agree with, and am I correct in assuming that the only thing
that you are really drawing our attention to is the paragraph (b) where you say "I
do consider that AT should be involved in this review process", so that's
something you would like to see added?
MR MAULE: Yes, it is.

35 MR STEWART: So the other ones you're fine, you're okay with?

MR MAULE: Correct.
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JUDGE HARLAND: This is just because I haven't quite caught up on the detail yet,
but there was a lot of evidence early on about this business of effect on the
buses if the right-hand turn into Paul Matthews and out of Paul Matthews was
interrupted in some way. I take it that's now been resolved by the conditions,
5

has it?
MR MAULE: Yeah the detail hasn't, but the condition will assist with working that
through, yes I'm comfortable that we can solve that through further
conversations, yes.
JUDGE HARLAND: So that's a work in progress with the formulation of the wording of

10

the conditions, or is it something that the conditions have resolved at a high
level and you have enough faith that you will be able to figure out the details -MR MAULE: Correct.
JUDGE HARLAND: -- later?
MR MAULE: Yes.

15 JUDGE HARLAND: I see. Well the other question I had was in relation to your

paragraph 5.4 here where you talk at paragraph (c) about monitoring, the
process of monitoring. Has there been agreement about how regularly that
monitoring is to occur?
MR MAULE: No not yet, that is part of the next question of the discussion.
20 JUDGE HARLAND: Well, are you comfortable that that's certain enough at this

particular point? Because I read in other evidence and it may have been
Mr Cross' rather than yours, that you or the bus service experienced
considerable effect with the management of the Waterview part, there was a
drop off in patronage, and that part of the learning from that was that you didn't
25

want that to occur again, is that you or Mr Cross?
MR MAULE: That was me.
JUDGE HARLAND: That is you? Right.
MR MAULE: Yes.
JUDGE HARLAND: And so I was interested in that. I was firstly interested in what

30

happened there that needs to be fixed? And if it needs to be fixed have we got
enough certainty in the conditions as they stand to ensure it's not repeated?
MR MAULE: So what happened was during the construction of Waterview some of
the bus priority measures were lost and buses were effectively running in
general traffic. There were no agreements put in place prior to those works and

35

the impact of buses was quite significant both in delay but also people
effectively moved to another mode of transport, it put people off. So we
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suffered significant effects on those services and we're yet to actually see that
come back as Waterview has opened actually, it's too early, but we haven't
seen -- we're not seeing patronage increase, it's put a large amount of people
off using public transport in the west. And, therefore, we don't want to see that
5

happening in the north. We certainly don't have an alternative system like they
do in the west which is an alternative for people to use, they have either the car
or the Northern Busway. So we need to maintain the performance and this
really cuts I suppose to the chase of what I'm asking here which is that we need
to make sure that we monitor the effects quite closely on the Northern Busway

10

to make sure that it is maintaining its performance and its reliability for
customers.
JUDGE HARLAND: How long did it take for things to start getting bad in terms of
performance drop off on the Waterview connection?
MR MAULE: A few months, three or four months I think.

15 JUDGE HARLAND: So would it be something like monitoring every month would be

required, or -- because as I read it at the moment the monitoring is not that
certain, it's left to be discussed at another date, but if you reach disagreement
about that it's not particularly certain. So I suppose I'm trying to push to find
what level of monitoring you think needs to occur to make sure it doesn't
20

happen again?
MR MAULE: In my opinion a minimum of a monthly report, but I would probably
recommend at this stage starting with a weekly report.
JUDGE HARLAND: Right. And just from your perspective what would be involved in
that, that would be a report to you or your equivalent?

25 MR MAULE: No actually -- well it's probably generated by Auckland Transport actually

because we've got the GPS data from the vehicles readily accessible, so I
would see Auckland Transport generating that report and sharing it with NZTA
on a regular basis, actually.
JUDGE HARLAND: And if the monitoring did show a drop off, and it would be difficult
30

to ascertain what the reason for that was entirely wouldn't it, because the GPS
reporting wouldn't be able to say why that was, there might be other things
going on.
MR MAULE: Correct. Although the way that Auckland Transport uses its data it's a
trigger for then further monitoring. So we normally would put a team of people

35

out to monitor the effects based on a trigger from the data.
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JUDGE HARLAND: And so then it would be reviewed, say, how would that review
look? What would you think would need to happen?
MR MAULE: You mean in terms of the review of what's happening?
JUDGE HARLAND: Well, so you have -- you get your monitoring and it's not looking
5

good and you want some immediate action. How is that going to happen?
MR MAULE: So, again, we haven't worked any of this detail with NZTA but my
preference is that -- if you're asking what my preference would be, that we have
access directly with NZTA to agree what measures we put in place. I would
have expected AT to offer a recommendation based on the information that we

10

had to hand through the GPS and also roadside or vehicle monitoring.
JUDGE HARLAND: And we've heard a bit about the Alliance arrangements and that it
seems as if the Alliance will be managing most of the -- well all of the
construction, but there will be oversight provided by NZTA to a degree. Would
you also want to include the Alliance partner in that or would you prefer your

15

first port of call to be the agency? Doesn't matter?
MR MAULE: I guess it doesn't matter to me. What I'd hope is that we had a channel
that we could directly have conversations with to resolve it. I'm not quite sure
who would take the lead on that, whether it would be NZTA or the Alliance, but
either for us I think would be fine.

20 JUDGE HARLAND: Would you require the recommended measures that you had

suggested to be not just for consultation but that you might have the end say
about whether they should be implemented or not, would it be people can
consult and then the answer is no anyway?
MR MAULE: Well I think it's important to just clarify there's probably two main effects
25

that AT are particularly worried about. One is such as the Paul Matthews
where there are likely to be a collection of households that are cut off from
public transport that would have already had access to public transport that's a
potential outcome. And so that's likely to result in at least a diversion, if not an
additional service being put on. And then the other impact that we're worried

30

about is the performance of the busway itself which may or may not result in the
need for additional services to be put on to supplement the delays, if you like, to
counter the delays.
JUDGE HARLAND: So in the first set of conditions or suggested things that AT
wanted there was a requirement that any cost be met by the Transport Agency

35

if it resulted in additional services being required. Has that been abandoned?
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MR MAULE: Not that I know of. You will have to forgive me, I've been away a couple
weeks overseas and there's certainly been a couple of conversations with our
planners and NZTA, so I actually don't know the answer to that.
JUDGE HARLAND: All right that's fine, we can leave that for another time.
5

~ Submissions from Mr Bangma (4.04 pm)
MR BANGMA: Just one point of a very minor clarification, not for Mr Maule, but from
Commissioner Stuart's question, and that was just to clarify, Your Honour, that
this final amendment to the conditions to require Auckland Transport be
10

consulted when there is a review of the Public Transport Traffic Management
Plan. We recorded in paragraph 4.8 of the opening for Auckland Transport that
we understand in principle that is acceptable to the agency and we'll work on
some revised wording. So we understand in principle things have changed.
(The witness withdrew - 4.04 pm)

15

~ANTHONY DAVID CROSS (Sworn)
~Examination by Mr Bangma (4.05 pm)
MR BANGMA: Is your full name Anthony David Cross?
MR CROSS: It is.
20 MR BANGMA: Do you confirm that you have prepared a Brief of Evidence on

behalf of Auckland Transport in this matter, dated 25 May 2017?
MR CROSS: I have.
MR BANGMA: And that your qualifications and experience are as set out in 1.1 to
1.4 of that Brief of Evidence?
25 MR CROSS: That's correct.

MR BANGMA: Are there any corrections you would like to make to your evidence?
MR CROSS: No.
MR BANGMA: So you confirm that the contents of your evidence are true and
correct to the best of your knowledge?
30 MR CROSS: They are.

MR BANGMA: I understand you have also prepared a summary statement for the
Board, Mr Cross?
MR CROSS: I have. Yes.
MR BANGMA: And you have copies of that with you?
35

Mr Cross, are you able to read your summary statement starting at
paragraph 1?
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MR CROSS: Certainly. My name is Anthony David Cross. I am the network
development manager at...(Reads 1 - 2 (c) of Summary of Evidence
Statement )... The New network concept is explained in section 6 of my
evidence in chief and in particular Figure 2.
5

And if I just may clarify in addition to that, that the new network for the
North Shore has not yet been introduced. It is scheduled to be introduced in
the second half of 2018, but there was a reference to, and Mr Maule was the
witness, to some changes. We did make some changes as part of the west
new network last month in June, which affected Greenhithe through to

10

Constellation Station in particular, but no other parts of the North Shore.
~Questions from the Board (4.10 pm)
JUDGE HARLAND: So sorry, can I just interrupt? So the connected network option
you're talking about is the one that's depicted in model 2, in figure 2, in your

15

Evidence in Chief. Is that the one, at page 9?
MR CROSS: So that, in very simple terms, sets out I guess the principles behind
the network.
JUDGE HARLAND: I think that's what I'd call the sort of hub and spoke type of
idea; is that the concept?

20 MR CROSS: Yes.

JUDGE HARLAND: So sorry, to go back to what you were saying, you have started
a little bit of that with the connection you've just talked about into
Constellation from the west?
MR CROSS: Yes. So the service concerned there was the west Auckland to North
25

Shore service, across the Upper Harbour Bridge, and so that meant that
there were some changes to the Greenhithe bus service which -- and there
had been trips in that timetable that had gone all the way to the city centre in
the morning peak period, and that's no longer the case. So that may be what
was being referred to.

30

The northern busway acts as a central spine providing rapid services
...(Reads 2(d) - 4 of Summary of Evidence Statement) ...it also supports the
operation of any network and will help Auckland Transport to provide more
attractive and effective public transport services.

35
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~Examination in chief continues by Mr Bangma (4.13 pm)
MR BANGMA: Mr Cross, you would have been here for the question Mr Willmott
put to Mr Maule, just in relation to the percentage of trips over the Harbour
5

Bridge that are on public transport, and Mr Willmott asked Mr Maule to
confirm whether that was around one third. I see that you have addressed
that at paragraph 7.5 of your evidence, and you state that around one third of
peak trips on the Harbour Bridge are public transport?
MR CROSS: Yes. I think it's important to clarify that that's talking about the

10

numbers of people, not the number of vehicles crossing the bridge.
MR BANGMA: Thank you. Please answer any questions. Your Honour, I
understand from the schedule Mr Willmott is not down to ask any questions
of Mr Cross, and it depends on that?
JUDGE HARLAND: Well, I think in fairness he probably just got the wrong person.

15

And that's understandable.
So Mr Willmott, if you want to ask Mr Cross some questions about
those public transport matters, you can do so.
~Cross-examination by Mr Willmott (4.14 pm)

20 MR WILLMOTT: Would you agree with Mr Maule's number of 34,000 approximately

day long, crossing the Harbour Bridge, on public transport?
MR CROSS: Yes, that seems to be correct.
MR WILLMOTT: So my rough calculation would suggest that's about 3,000 people
per peak hour. Is that your understanding too?
25 MR CROSS: Oh, that sounds pretty light to me.

MR WILLMOTT: That's 1/10th, which is at the bottom end. Many roads would carry
1/16th in the peak hour of the day long traffic, and I've taken the extreme
bottom end of 1/10th, 3,000 per peak hour over the Harbour Bridge. Would
you accept that in a peak hour vehicular traffic over the Harbour Bridge is
30

about 2,200 vehicles per lane, on average?
MR CROSS: I'm not familiar with those numbers, but that -MR WILLMOTT: I would expect you to be familiar if you are -- if you have come to
the conclusion that one third is from public transport?
JUDGE HARLAND: No, I don't think he said one third -- you said, one third of --

35 MR CROSS: So one third of the people crossing the Harbour Bridge in morning

peak are on buses. So it's definitely not one third of the traffic.
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MR WILLMOTT: Well, that makes the situation even worse from my point of view,
because I would expect the traffic to be towards the 1/16th end in peak
hours.
JUDGE HARLAND: All right. Well let's ask whether he knows about that or not.
5

What do you say about that?
MR CROSS: I'm not sufficiently familiar with the traffic numbers, and, you know, I'm
a public transport person. So, you know, I don't have those comparisons at
the top of my head. I'm sorry.
MR WILLMOTT: Well, I will be submitting an appendix to my evidence, and you

10

may care to comment on this, to the effect that traffic volumes over the
Harbour Bridge are about 180,000 vehicles per day, and that of that,
something in the order of 20 to 25,000 cross in peak hours, meaning that
vehicles per lane would be of the order of 2,200 vehicles per lane, and with
five lanes into the city, that's almost 11,000 vehicles per hour and at an

15

average occupancy rate of 1.3, that's about 14 or 15,000 people per hour
crossing the Harbour Bridge in cars compared with your 3,000. Now to me
that's a ratio of one fifth.
JUDGE HARLAND: I think he said he can't really make that comparison.
MR WILLMOTT: Right. So his original figure of one third --

20 JUDGE HARLAND: Well, one third of people he says, that he has gained the

knowledge from his public transport aspect, and he can't comment on your
other figures, because he doesn't know.
MR WILLMOTT: I'm talking about people.
JUDGE HARLAND: Right.
25 MR WILLMOTT: I used the factor of 1.2 to 1.3 per car.

JUDGE HARLAND: But the problem is he doesn't know the figures of the cars in
the first place, so he can't extrapolate that. So I think your point is really a
submission point, that we can make later, because I don't think he's going to
be able to help you with this, but I can ask him.
30 MR CROSS: Sorry, just to clarify, I don't know the exact numbers, but I'm very

comfortable with the concept that it's a third of people crossing -- you know,
that's a figure that we often use and we're very confident about that
proportion, and in addition to that, it's a higher proportion of people who are
actually travelling to and from, towards the city centre, in the peak period. So
35

roughly a half of all people travelling into Auckland city centre in the morning
peak period are on public transport.
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JUDGE HARLAND: And you challenge that don't you?
MR WILLMOTT: Yeah, absolutely.
JUDGE HARLAND: All right. So perhaps I can help. Where do you get that figure
from?
5 MR CROSS: That is a figure that comes from -- obviously we have data about

public transport journeys and passenger vehicle trips are collected elsewhere
in the organisation, and there is, as Mr Willmott points out, a standard figure
of people per vehicle, 1.2, 1.3 people per private motor vehicle, and so that's
collated, to make that.
10 JUDGE HARLAND: Right. So what I'm hearing you say is that you achieve your

statistic for public transport with reference to an extrapolated average figure
for people in private vehicles?
MR CROSS: I believe that's the way it is calculated, yes.
JUDGE HARLAND: Right. And so you challenge that Mr Willmott. It's probably not
15

fair to put to anybody that idea without giving them the statistics and where
they come from?
MR WILLMOTT: Well, I would expect them to know those, so?
JUDGE HARLAND: Well, perhaps you can help us with that. Would you -- how
would you get the figures that provide the comparison to enable you to

20

extrapolate?
MR CROSS: I would be able to go away and talk to people and find those figures.
Relatively easily, I should think.
JUDGE HARLAND: Right. Well maybe that's a hold over question, if it's an
important point that needs to be covered. It's not a difficult task for you to

25

achieve?
MR CROSS: I don't believe it is.
~Comments from the Board (4.20 pm)
JUDGE HARLAND: No, all right. Well, in order to assist that Mr Willmott, you

30

probably need to provide -- is this material you're talking about new material?
I'm not going to be very happy if it is.
MR WILLMOTT: The one third figure cropped up in evidence and I'm responding to
that.
JUDGE HARLAND: Well, the one third figure was in the Evidence in Chief of

35

Mr Cross here. That's been available for some time. What I was just a little
alarmed to hear is that you had some appendices to your evidence that you
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thought you might want to present. Are they not ones that you've provided
before?
MR WILLMOTT: They're ones that I've listed before as being provided at a later
date to substantiate claims I've made in my evidence, statements of
5

evidence.
JUDGE HARLAND: Oh, I see. Well, it's hard for me to understand whether this is a
relevant point for this witness or not. What we're going to do is hold that
thought, and I'm going to ask you please, Mr Bangma, to talk to Mr Willmott
about this and to get access to these documents that he says substantiate it,

10

and to understand where they might fit in with this witness or otherwise,
because there is a fundamental challenge to the end extrapolated figure of
one half, one third to one half. So it's only fair that we have an opportunity to
have that explained a little better.
So in the meantime, can I just suggest -- so Mr Willmott, is that the

15

main thrust of the questions that you wanted to ask?
MR WILLMOTT: No.
JUDGE HARLAND: There's more?
MR WILLMOTT: It's taken far longer than I expected.
JUDGE HARLAND: Oh, no, but for this witness is that the only area you want to

20

talk about?
MR WILLMOTT: No.
JUDGE HARLAND: What are the other areas?
~Cross-examination continues by Mr Willmott (4.21 pm)

25 MR WILLMOTT: Well first of all the usage of the busway. Is Mr Maule aware that

only one tenth of Auckland employment is downtown, and that the other nine
tenths is distributed throughout the Auckland region?
MR CROSS: That proportion sounds plausible; I don't know exactly what that
proportion is.
30 MR WILLMOTT: Secondly, I live in Greenhithe, so I have experienced the reduction

of what used to be four services to different parts of the North Shore to one
service now, which delivers only to Constellation Drive. Sure, there are other
interchanges; there are other buses we can access by waiting at the
Constellation Drive interchange, and as efficient as it was before, to get into
35

town, for those trips that we wish to get into town. My concern though, it is
less efficient to get around the North Shore for that 90% of those workers,
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and I'm not employed in that way. So I'm not one of those that needs it, but I
do need, from time to time, to get around for other purposes, all of which
have commercial consequences -- like shopping trips, or those trips to the
pump house, or some other recipient destination which earns money from my
5

attendance. So my trips are all commercial trips and I find that now I'm less
able to use the bus service than I was previously. And this conforms with my
experience in America, which is much larger and has many more cities and
more particularly, is much better at gathering data from all those cities, and
they have experienced a drop off in the bus services which used to

10

serve -- the traditional bus services which used to serve people's needs
versus the bus services today that laterally access only the northern busway.
Sure, that pumps more traffic onto the northern busway, and it results in an
increase in traffic going downtown, but overall, jobs downtown have
decreased from 50,000 --

15 JUDGE HARLAND: Right. I'm going to stop you there Mr Willmott. You're starting

to talk your own submissions, and we don't want that. We're here to ask
questions. So I think what you're trying to ask, is that there seems -- the
proposition is that there's been a reduction of intershore bus services, to
other parts of the shore, for people at the expense of this idea of taking
20

people into town?
MR CROSS: Okay. In the case of Greenhithe that is technically true in the short
term, between our implementation of the West Auckland new network in June
this year and rolling out the North Shore network in the second half of next
year, when the Constellation station will probably be the most well connected

25

part of the place in the whole North Shore, in terms of the ability to get to
most suburbs on the North Shore from Constellation Station. So although it's
very important that we connect with the busway to enable people to make
journeys into the central city easily, it's also a very important principle and
objective of the New Network Project to enable trips -- for people to make

30

trips between suburbs and within the North Shore, within West Auckland,
within South Auckland. So, in the case of South Auckland, for example,
which we introduced last year, we've seen a substantial increase in
patronage for journeys within South Auckland, which was a major part of
what we were trying to achieve, and the same goes for the North Shore.

35

There were some concerns when we consulted on our proposed network for
North Shore that we were diminishing services between suburbs and within
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the North Shore, and we addressed many of those concerns when we
finalised the network following the consultation process. So, it may well be
that Mr Willmott is thinking about some of the concerns that were expressed
at the time we consulted, and because we do still hear some of those
5

concerns even though we actually addressed many of them when we
announced the final network.
JUDGE HARLAND: So the message there Mr Willmott is that yes, that might be the
short term, but it's not the long-term goal, and the long-term goal is to
increase those services.

10

But I am very concerned that we don't get off topic too much here, and
I understand your point will be about efficiency, efficiency gains and all of that
kind of thing, but we can't get into challenging the new network strategic.
This is not the place for that.
So, have you any other questions that are relevant to what we have to

15

decide here?
MR WILLMOTT: Yes, about five years ago I stood on the Akoranga Bridge,
overbridge, pedestrian overbridge, and observed buses moving into town in
the morning peak at about 5 minute intervals. I understand it's been reduced
now, crossing Harbour Bridge, to about what interval, between buses, today?

20 MR BANGMA: Is Mr Cross the person to answer that question? I understand he is

strategic?
JUDGE HARLAND: Well, I just -- again, I just need to understand why this is
relevant. What's the point? What is the ultimate point that you are trying to
make here?
25 MR WILLMOTT: Well, the ultimate point is that even more than the -- to a lesser

extent than the 5 metre shared use path, the busway is far less efficiently
used than motorway lanes.
JUDGE HARLAND: Ah, I see. All right. That's fine, I understand what you are
saying. So the question is that the busway is not that efficient as is being
30

made out because it's not used by as many buses?
MR WILLMOTT: And you can fit about 200 cars between buses.
JUDGE HARLAND: And you can use more cars on the busway and you
understand what's being asked here. Do you want to comment on that? Can
you comment on that?

35 MR CROSS: I will comment on that. So in the last five years the frequency of

buses on the busway has increased considerably. We've introduced the
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double decker fleet, and, as I stated in my evidence, there's very substantial
year-on-year growth and patronage on the busway services, averaging out at
14 and a half percent per year, but it's often - we publish those figures
monthly, and often the figure, the percentage, is higher than that.
5

And one of the reasons of course why the service is so attractive and
is increasing, is attracting increasing numbers of people, is because the
buses are able to be free flowing along the busway because they are
unimpeded by general traffic.
MR WILMOTT: And because of the congestion on the motorway?

10 MR CROSS: Of course.

MR WILLMOTT: So it would be to the advantage of the public transportation
system if that congestion continued indefinitely.
~Comments from the Board (4.28 pm)
15 JUDGE HARLAND: Oh, I don't think he can comment on that.

MR WILLMOTT: I think you well understand the point I'm trying to make, and -JUDGE HARLAND: I understand the point. No -- and really, I don't want to cut you
short, but we've got to be careful about where things fit. I think it's more a
matter of submission.
20 MR WILLMOTT: I'm happy to rest that and I will add some actual figures to my

submission.
JUDGE HARLAND: Well, what I'd like you to do, is to make sure that you, in
fairness, provide those to Mr Bangma -- all the figures, the figures you are
relying on, because you can't just pull them out of the air when people
25

haven't had a chance to look at them, all right? And then Mr Bangma can
liaise with Mr Cross, if Mr Cross is the right person to look at those, or can
get that information well and good. If not, I'm sure you will hear about it.
MR WILLMOTT: Thank you.
JUDGE HARLAND: All right.

30 MR BANGMA: Just a brief point of clarification on that, and I guess how we

responded to that information might be in Auckland Transport's hand to some
extent, but do you envisage supplementary evidence and Mr Cross being
recalled to respond to that, or can it be dealt with in submission?
JUDGE HARLAND: Well, my first issue is, is it relevant? All right? And I'm not
35

trying to cut any argument off, but we need to make sure what it's aimed to
address. Then we need to make sure if it is relevant, who is the right person
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to answer it? If it's new information, that people haven't had a chance to
comment on before, of course supplementary evidence would be
appropriate. The way to do that would be to prepare it, and give a copy to
Mr Willmott so he knows about it, and then we do it the last. I don't want to
5

extend this unnecessarily.
We've had lots of time to get this organised, and Mr Willmott, I do
have to say that that information should have been provided a lot earlier. But
be that as it may, we'll have a look at it, and see whether it's not going to
prejudice anybody by its late production. All right.

10 MR WILLMOTT: Thank you.

JUDGE HARLAND: That then means we've got Board questions I think for
Mr Cross. If there any further? No.
So Mr Cross, where we've got to is you are excused temporarily. You
may need to come back again, but you may not, and you have heard the
15

interchange.
So thank you.
~(The witness withdrew - 4.31 pm)
~KATHRYN KING (Sworn) (4.32 pm)
~Examination by Mr Bangma (4.32 pm)

20

MR BANGMA: Is your full name Kathryn King?
MS KING: It is.
MR BANGMA: Do you confirm that you've prepared a Brief of Evidence on this
matter on behalf of Auckland Transport dated 25 May 2017?
25 MS KING: Yes, I do.

MR BANGMA: And that your qualifications and experience, including projects
you've been involved in, are set out in paragraphs 1.1 through to 1.3 of that
Brief of Evidence?
MS KING: That's correct.
30 MR BANGMA: Are there any corrections that you wish to make to that evidence?

MS KING: No.
MR BANGMA: So you confirm that the contents of that evidence are true and
correct to the best of your knowledge?
MS KING: That's correct.
35 MR BANGMA: Now Ms King, I understand that you have prepared a summary

statement for the Board?

Page 324

MS KING: That's right.
MR BANGMA: Ms King, if I could just ask you to read out that summary statement,
starting at paragraph 1?
MS KING: Certainly. My name is Kathryn King. I am the walking, cycling and
5

safety manager at Auckland Transport ...(Reads 1 - 7)... over time the path
will likely develop into the centre of the upper North Shore cycle network.
MR BANGMA: Now Ms King, I just have some questions in clarification, and it's in
relation to the two conferencing statements, and in particular Kiwi Self
Storage in their opening legal submissions, at paragraph 42, subparagraph

10

E, are referring to particular statements in the conferencing statement, where
they say Ms King has agreed in principle that a gradient of 5.34% for the
shared use path, which I understand is what Kiwi is seeking, they say
Ms King has agreed in principle that this is acceptable to her in respect of the
SUP. So I just want to take you to the Joint Witness Statement for that, in

15

that regard. So, that statement's made in the Joint Witness Statement
transport and traffic site specific impacts, dated 23 June 2017. First of all I
just want to clarify, you didn't attend that conferencing session, did you?
MS KING: No, I did not.
MR BANGMA: So the first page of that conferencing statement identifies the

20

attendees as being Mr Clark, Mr Moore, Mr Tindall, Mr Peake, Mr Hall and
Mr Maule, but you didn't attend.
And if I could just turn now to the relevant part of that conferencing
statement, which Kiwi Self Storage has referred to in their opening. So that's
at page 4, of the conferencing statement, I think the paragraph reference

25

would be paragraph 8(c), about the fourth bullet point. So what that says
there, I found this a bit confusing at first, but I think hopefully I've got to the
bottom of it, it says:
"Ms King has agreed in principle (in the Joint Witness Statement traffic
and transport general design layout model alternatives) that a gradient of

30

5.34% is acceptable to her because of the mitigating factors that will apply.
This applied to the SUP only. Not the busway".
Now as we've established, you weren't at that particular conferencing
session, and what I take from that paragraph, is that they're simply referring
outwards to the other conferencing statement, and they're trying to

35

summarise in that conferencing statement what your position is, but you
weren't in attendance at that conference were you?
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MS KING: No.
MR BANGMA: Well, if I could just -- I think it might be easiest then if I just took you
to the conferencing statement, took everybody to the conferencing statement
which is referred to. So that is general desired layout model alternatives,
5

dated 26 June 2017. The part of that conferencing statement, Ms King,
which deals with the shared use path gradient issue is on page 11, and it's
relatively short or confined; it consists of four bullets points. I have read
those four bullet points and I must admit I can't see anywhere in that
statement where it says that you agree in principle that the 5.34% is

10

acceptable. There's reference to a separate session between Mr King and
Mr Hall, discussing the gradient issue, but of course it was not possible to
resolve this fully. Accordingly, this matter will need to be addressed at the
hearing.
So I just wanted to bring that to your attention, and I suppose in light of

15

that, are you able to confirm to the court what your position is on the 5.34%
gradient issue?
MS KING: Certainly. What my feedback at the hearing was, was that we had a
minimum standard of gradient of 5% in order to protect the ability for all users
to comfortably make use of such a facility, and we have a process in place, a

20

deviation process, departures process, that we apply to projects in order to
follow a design process that looks at means of mitigating any of the effects of
an increased gradient. And that ensures that we're able to look at plateauing
or rest stops or facilities that make it comfortable for anyone to use a steeper
facility.

25 MR BANGMA: Thank you, Ms King. And I understand, just following on from that

response you've given, in relation to that mitigation including rest stops, I
believe at the back of your summary statement which you've just presented
to the Board Attachment 1 of that says:
"Shared use path gradients in Auckland Transport's design manual",
30

and then it sets out what I understand to be grades and then maximum
distances in between rest platforms.
Now, I understand that that would be the mitigation that would be
provided, is what you've said. Can you explain the design process that
would have to be undertaken around those rest stops? Has any of that work

35

been done yet?
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MS KING: No, it has not. We would expect that to be done as part of the detailed
design process, once our gradients are understood and we -- there has been
sufficient investigation into the amenities within the area to look at what sort
of mitigations would be appropriate for that area, and, in lieu of having that
5

information available to us, we would not agree to a deviation in principle.
We would need to follow that design process in order to understand what
would be most appropriate to make the facility attractive and usable.
MR BANGMA: So I understand from that answer, that the provision of rest stops
would be a matter of detailed design. It's something that would happen

10

through a deviation process. Are there any, I suppose, potential constraints
or technical difficulties which would affect whether you could accommodate a
rest stop along this section of the shared use path?
MS KING: Absolutely. We would have to look at available width, within which we
were able to work. We would be looking at the ability to ensure safe use

15

between, for example, someone travelling slowly up a hill and someone
coming quickly down a hill and therefore sight lines, width and distances.
There's a range of things we'd need to look at depending on the nature of the
site.
MR BANGMA: So I understand from your answer, cyclists would be required to pull

20

off the shared use path, to access the rest area? Is that correct?
MS KING: The rest areas would be there really to enable someone less able to
stop and rest, in the case they needed to, particularly travelling up the hill.
That's a design feature that we have put in place on a number of our shared
use paths across the Auckland region to date. The width of the facility is to

25

ensure that there's sufficient separation between users, particularly users
travelling at quite a different speed, whether they're travelling up or down the
hill.
MR BANGMA: I see. And you've mentioned other parts of the region where these
rest stops are in place. What's the typical reason that they're needed in other

30

locations?
MS KING: It's the gradient. So, for example, we have a path that travels down the
eastern side of the city centre, down the Grafton Gully corridor, which
reaches a steeper gradient, and we have put in place a rest stop along that
distance to make it more comfortable for users.

35 MR BANGMA: Thank you, and I understand, so that's in place to address the

existing terrain and geography, but I think, as I understand, what you're
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saying is, well there's this -- sorry, to put that another way, in the
conferencing statement you've referred to a recommendation of a maximum
gradient of 5% in order to ensure a facility is accessible, and available. So
you've described that as the maximum, if you like. Are you able to comment
5

on that? That you are saying it's a maximum? That implies it sits in a range
or towards the upper end of the range of what you would like to see?
MS KING: 5% is the maximum grade beyond which we would require a departure
and mitigation for the increased gradient. So beyond 5% we would expect to
see design features put in place to make that facility more comfortable for a

10

wider range of people to use.
~Cross-examination by Mr Willlmott (4.48 pm)
MR WILLMOTT: First of all you say two things. In 2.3 that the SUP also links to
key destinations, most noticeably public transport interchanges, and then in

15

7, you say "it fills a gap in the existing network", that's these SUPs. Are you
aware of the Apollo Drive, Hugh Green, North South connection that exists at
the moment, which at 50K PH travel speed is significantly safer as an
environment, and more pleasant, in my submission, than alignment next to a
busway and/or a motorway?

20 MS KING: Yes, I am aware of that facility.

MR WILLMOTT: Have you done any traffic counts or are you aware of any traffic
counts of current day pedestrians or -- and/or cyclists who use that as a way
of getting to work, for example?
MS KING: No, I'm not.
25 MR WILLMOTT: All right. Have you got any basis for assessing the existing usage

of these new SUPs? If they were built overnight, what would be the usage
tomorrow?
MS KING: We have developed a demand model which was produced by a
consultancy called Flo and peer reviewed by our own joint modelling group
30

and the New Zealand Transport Agency's modelling group. That demand
model covers the Auckland cycling network across the entire region and
maps out potential future use if a base number of connections are made
within the Auckland region to -- currently to the year 2026, and that's the
projection numbers that we use for looking at where best to invest in cycling

35

facilities across the region.
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MR WILLMOTT: Right. So does that -- would that study have considered the
amount of traffic, for example, on the Apollo Drive Hugh Green parallel
route?
MS KING: It would project -- potentially, I'm not sure it if it does cover that route -- it
5

would project potential uptake by 2026 if cycling facilities are built connecting
to that across the region.
MR WILLMOTT: Right. Now I have struck this potential demand before, and when
you look, drill down and look at it more closely, you find that it's aspirational
rather than actual projection of existing numbers, in other words, it's a hoped

10

for number, rather than a projection of what exists?
MS KING: It's a projection based on the 2013 Census data of Journeys to Work.
MR WILLMOTT: But you don't have any indication of what exists on Hugh Green
Apollo at the moment?
MS KING: The census data maps out the shortest possible route between

15

someone's home and work; it doesn't tell us exactly which route they travel
down to get there.
MR WILLMOTT: Right. I've talked about the Hugh Green Apollo that's a little bit
further away from the motorway than the Bush Road/Paul Matthews route
which links into Constellation and parallels the proposed SUP which follows

20

the Upper Harbour Highway. Are you aware of similarly the same questions
apply and I presume the answers are the same, the existing demand on that?
I personally travel that from time to time, not often in peak hours I have to
say, but I have not personally noticed any pedestrian usage or cycling usage
of that route, and I'm just wondering where these aspirational numbers are

25

projected from, if they are actually projected rather than just plucked out of
the air?
~Questions from the Board (4.52 pm)
JUDGE HARLAND: Well, just pause there, because there is a question in there.

30

So you've told us a bit about the model that's been developed and you've told
us that that's based on census data which doesn't include the exact route
that someone would take, but includes the shortest route. What other inputs
are there to that model? Because I think what's being gotten at here is how
accurate it is in terms of its predicted value?

35 MS KING: So the model takes Census Journey to Work data and models it out

based on population projection across a range into the future.

Page 329

The model then we calibrate taking annual manual counts and our
fixed counters to look at how accurate the 2013 census data was. We've
also looked at where we have built cycle facilities across the region in the
past five years and whether the 2013 projections are proving to be accurate
5

and so far, of the routes that have been built, they are proving to be accurate.
JUDGE HARLAND: What's the degree of accuracy, can you give me a plus or
minus?
MS KING: I can't no.
JUDGE HARLAND: So you are not the modelling person; you are just an

10

interpreter or use that information in a planning sense?
MS KING: Exactly.
JUDGE HARLAND: All right. So are you able to generally say then whether or not
it depends on what the route is as to how much it gets used?
MS KING: Absolutely, yes.

15 JUDGE HARLAND: And so can you give us an example of a route that you have

been able to verify or calibrate by actual counts?
MS KING: Absolutely. The north-western cycle way along the motorway, the State
Highway 16, we first introduced that cycle way in 2013 with connections
made finally into the city centre I believe in 2014.
20

Last year we made a further connection into the western side of the
city centre. Once those three connections were made and the start of the
network through there, we've seen considerable growth along the northwestern cycle way in the past year. That's seen growth of 44% in ridership.
And that is -- the trend of growth there is in line with the model's predicted

25

growth.
JUDGE HARLAND: So the 44% increase is from what base?
MS KING: That's the year-on-year growth.
JUDGE HARLAND: Right. So that's a cumulative figure is it?
MS KING: That is. It's the one year versus the previous year.

30 JUDGE HARLAND: And so to give us an idea of the numbers of people you're

talking about, do you do it by vehicle -- well, obviously you do it by bike.
There is usually only one person on the bike, correct? So what are the
numbers you are talking about.
MS KING: The north-western cycleway is currently average around a thousand
35

trips a day.
JUDGE HARLAND: That is to and from?
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MS KING: No, that is trips a day. So one person crossing across the counter is
counted as a trip.
JUDGE HARLAND: Right. And one thousand a day?
MS KING: Mmhmm.
5 JUDGE HARLAND: From, do you know what previously? From when you started?

MS KING: Well, there was no cycleway when it started. That's grown from in the
early years very small numbers. So under a hundred.
JUDGE HARLAND: And does that vary from weekdays to weekends?
MS KING: It's actually quite consistent. There is a very high number of recreational
10

weekend riders that bring up the weekend use along there. It's remarkably
popular with people commuting, people travelling to school, and then at the
weekend with people going on a leisure ride.
JUDGE HARLAND: So and how did that compare to that your model prediction?
MS KING: It was very similar.

15 JUDGE HARLAND: Very similar. So that's one example, but that might help.

~Cross-examination continues by Mr Willmott (4.56 pm)
MR WILLMOTT: I can certainly understand recreational use of that in the
weekends, and that might help bring the numbers up, but the thousand per
20

day, to my mind, equates to something in the order of 70 to a hundred per
peak hour. Is that your understanding too?
MS KING: It's very peaked. So there's very high use in the morning and in the
afternoon during peaked hour, rather than a consistent number of a hundred
people per hour.

25 MR WILLMOTT: Now, do you know what the model forecasts, and I'm pleased to

hear that there is some calibration, even if it's off a 0 base which means that
it's pretty speculative. Are you aware of what the model predicts for usage of
say the east west route between Albany Highway and State Highway 1 as
compared with -30 MS KING: No, I'm afraid I don't have those figures to hand. I'd need to --

MR WILLMOTT: Because you see I live there Greenhithe and I don't know whether
anybody would use that route, particularly when there is the much more
pleasant parallel route Bush Road/Paul Matthews Drive which exists at the
moment?
35 MS KING: There is very good data to support that there's a fine balance in people's

choice in walking and cycling between pleasantness and directness. The
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north-western cycle ways is a good example of that; it's the most direct route
into the city centre. And it's also had a lot of landscaping and so forth to
make it a pleasant route to travel along, and we'd expect to see a similar
approach with the cycle way planned, and walk planned here. So people will
5

generally, given they're walking or cycling and physically carrying
themselves, will looking for the most direct route possible.
MR WILLMOTT: I see you mentioned in the -- in 2.4 if cyclists cannot safely and
easily reach the SUP this may reduce and delay the benefits that might
otherwise be expected. Can you quantify the benefits in terms of financial

10

advantage, for cyclists alone, as distinct from comparing them with other
modes of transport?
MS KING: The financial benefit to the individual or to the city?
MR WILLMOTT: I'm talking about, say, the route east west following the State
Highway 18.

15 MS KING: I'm not sure I understand your question. I'm sorry?

MR WILLMOTT: What I will get to in about two questions down the road, which I
would like you to prepare for, is that the benefits need to be considered on a
section 32 of the Act, but it seems to me that it's more of a policy decision to
develop a cycling and walking network, special purpose 5 metres wide, to
20

promote that form of transport as distinct from to accommodate it,
accommodate existing demand, and that that policy overrides any
consideration of section 32 analysis of demonstrating that it's beneficial to
spend scarce public money on this Project?
~Comments from the Board (5 pm)

25

JUDGE HARLAND: I think we might be getting a bit skewed here because
section 32 is dealing with plan changes. We're dealing with a designation
and resource consents here.
MR WILLMOTT: Doesn't section 32 also deal with any rule, plan or policy or
30

proposal?
JUDGE HARLAND: No, it's a fairly legal test that has to be applied, and it doesn't
apply here.
Just if I could help. We can't challenge any of the policy direction that
has been set down, all right? That's not a function of our role here.

35

We are required to apply statutory instruments, planning instruments
which are settled instruments. Underneath those there are a variety of
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different plans that we might consider in certain circumstances, but we
certainly can't challenge the policy decisions relating to the overall Auckland
Unitary Plan approach to this type of topic.
MR WILLMOTT: So my line of questioning was to, and you might decide that it's
5

out of order, was to explore the fact that the land for the cycle way has been
purchased by road user charges -JUDGE HARLAND: We can't go there, I'm sorry.
MR WILLMOTT: -- on the understanding that those road user charges were to be
provided for roads, and that I could understand a cycle way being provided if

10

the financial benefits exceeded that of a road lane, but hardly if we're talking
about the economic development of Auckland which the plan is full of words
about that.
JUDGE HARLAND: Well, I share your sympathy about policy, but sadly, in my role I
can't have anything to do with that, and I think the answer to those things for

15

you is political, rather than judicial, which is what this process is.
So I don't think this witness can help with that, but you certainly made
the point about the model, and how accurate that might be and how much it
might be used and I understand where you're going with this. So I'm not sure
if there are any other questions that you can ask?

20 MR WILLMOTT: No, not if it's out of --

JUDGE HARLAND: And don't worry that you've asked this because it's hard
sometimes to understand with the whole processes we have associated with
these things where everything fits, but we can't challenge the policies that
have been settled. That's not all policies, but some of the higher level things
25

are set, and we just have to follow them and implement them.
MR WILLMOTT: All right. Thank you. I think that pretty much covers that.
JUDGE HARLAND: All right. Well, let's -- now we are just past 5 but I think it would
be good for Ms King if we could finish today, and I'm not sure that you might
have too many more questions?

30 MS SHEARD: Yes, I have some questions.

JUDGE HARLAND: A number? Would you prefer to wait until tomorrow?
MS SHEARD: It shouldn't take longer than ten minutes.
JUDGE HARLAND: Well, I'm happy to sit until then. I'll just have to ask the others
if they're okay with that? Let's go.
35

~ Cross-examination by Ms Sheard (5.03 pm)
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MS SHEARD: Looking at paragraph 7.2 of your evidence, you state there that
Auckland cycling network shows major cycling routes along State Highway 1
and State Highway 18?
MS KING: That's correct.
5 MS SHEARD: And I think it's in 7.3 you refer to those two majors cycle routes as

being the backbone of the cycle network?
MS KING: That's right.
MS SHEARD: So it's safe to say that the cycle way along State Highway 1 is a very
important component of that network?
10 MS KING: Absolutely, yes.

MS SHEARD: So as part of that backbone the design standards that are applied to
that State Highway cycle way are really important, aren't they?
MS KING: Yes, absolutely. It will generate the benefit and the investment if they
are of a high enough quality.
15 MS SHEARD: And that principle applies to the part of the cycle way next to the Kiwi

Storage Site doesn't it?
MS KING: Yes it does.
MS SHEARD: And that Kiwi Storage Site is also quite close to the Constellation
Station, isn't it?
20 MS KING: Yes. Yes, it is.

MS SHEARD: And Constellation Station will be an important destination for
cyclists?
MS KING: Yes, our programmed business case is primarily built on the strategy
that connecting to public transport is one of the key uses and benefits of
25

cycling investment.
MS SHEARD: So you have previously mentioned that a 5% gradient is the
maximum gradient provide for in the AUSTROADS standards, isn't it?
MS KING: Yes.
MR BANGMA: And in terms of that gradient, safety is a key issue when you're

30

thinking about what gradient is appropriate, isn't it?
MS KING: Absolutely.
MS SHEARD: And the key concern there is for cyclists going downhill too fast, to
put it simply?
MS KING: Yes.
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MS SHEARD: And in terms of functionality, it's also really important for people
going uphill isn't it, in terms of fitness, and who can actually make it up that
slope?
MS KING: Yes, to make it as useful to as many people as possible.
5 MS SHEARD: So when you are designing a cycle way on this very important part of

State Highway 1 that connects into the Constellation Station, you'd normally
be seeking to have the least gradient you possibly could, wouldn't you?
MS KING: Yes.
MS SHEARD: And as a starting point for that your ideal gradient would obviously
10

be 0?
So in terms of working away from that gradient, you were talking
before Grafton, Gillie and situations where this topography which makes it
necessary to move away from that gradient?
MS KING: Yes.

15 MR BANGMA: So topography is one of the key reasons why you would seek to

move away from a gradient which is 0, Correct?
MS KING: Correct.
MS SHEARD: Are there any other reasons why you might move away from that
gradient apart from topography, or in your experience is it generally
20

topography?
MS KING: It's really only topography.
MS SHEARD: So you also mentioned rest stops and platforms and I understand
that those platforms also have safety issues?
MS KING: Can you clarify? I'm not sure I'd agree they have safety issues.

25 MS SHEARD: In terms of, the -- if they're on line, in terms of a cyclist coming

downhill?
MS KING: They'd have the same, or slightly less of an impact than if there were no
rest stop, but agreed, yes, there could be some safety concern.
MS SHEARD: So you would only put the platforms in where you had a concern
30

about people either getting up -- it's primarily for people getting up the slope?
MS KING: Absolutely.
MS SHEARD: But there is a safety risk associated with those platforms?
MS KING: There is a safety risk associated with any topography or gradient higher
than 5%.

35 MS SHEARD: So is it fair to say that you only increase the gradient and use those

platforms as a last resort?
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MS KING: That's right.
~Questions from the Board (5.08 pm)
JUDGE HARLAND: Well, can I just clarify that because I thought what you were
5

saying was, where there is a gradient over 5%, you could get a departure
and there would be mitigation, and part of the mitigation would probably be,
most likely be, a rest place that would have to be designed to take into
account the gradient, but also the fact that there might be two people up and
down et cetera. Is that how it works?

10 MS KING: That's right. In Auckland we don't have the luxury of avoiding steep

gradients. So we have a policy in place that defines where the gradient is
steeper than most or -- yeah, most people can comfortably travel, that we
want to ensure that we mitigate that in order that people can continue to use
it safely and comfortably.
15 JUDGE HARLAND: So I think the safety then seems to be attached to the gradient

level which has been assessed and thereafter there need to be other things
to make it safer, is that how it works?
MS KING: Yes, that's correct.
~Cross-examination continues by Ms Sheard (5.09 pm)

20

MS SHEARD: But you are only forced into using the platforms where the gradient
dictates?
MS KING: That's right.
MS SHEARD: And they're not your first preference?
25 MS KING: No. Our first preference would be a flat cycle way.

~Questions from the Board (5.09 pm)
MR STEWART: Just one little one; I promise I'll be quick. In your evidence you've
mentioned in quite a number places, and I can think of Oteha Valley Road,
30

for instance, on the western end of State Highway 1 where it goes
underneath the Albany Highway, where what you might call SUPs exist,
where there is SUP stops, and there is either a lack of connection or potential
for a future connection. And I'm not sure what your position is there because
the NZTA have said fairly clearly, I think, that it's not within the scope of the

35

Project, but the design doesn't preclude. I think that's the words that have
been used -- preclude connection in future, and so I'm just wondering what
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your position is now, given the position of NZTA which I think has been fairly
clearly expressed?
MS KING: We've worked closely with the Transport Agency to look at where the
most important connections to make to the shared use path are and agree
5

improvements that can be made to those. The cycle network, our target is to
deliver that over the next 15 or so years. This Project is a really crucial one
for the North Shore to start to build a good network for use, particularly
linking to those public transport journeys. So we have prioritised the
connections that are linking to existing facilities or to public transport stations

10

and agreed those with the Transport Agency, but we have not been able to, I
guess, build as much of the network as in an ideal budget list world you
possibly could.
MR STEWART: Well, do you think that the -- in your opinion, the position taken by
Transport Agency to provide that connecting ability for future connections is

15

appropriate? And goes far enough?
MS KING: Absolutely. Yes. It's absolutely crucial to enable that future connection.
In my opinion, we have agreed the most important connections to make and
those are built into the Project.
MR STEWART: Okay. So overall, although you might like to see Transport Agency

20

doing a bit more, am I hearing that you are accepting what has been
proposed?
MS KING: Yes. We have worked with them on the agreeing the connections that
we deem to be the very important ones to make.
MR STEWART: So is this, to quote from Mr Berry, harmony breaking out here?

25 MS KING: Yes, I would say so.

~(The witness withdrew - 5.12 pm)
~Timetabling matters discussed (5.12 pm)
JUDGE HARLAND: That takes us to the end of today. I'd like to just do a very brief
30

overview of where we might be heading tomorrow. We have Mr Tindall
tomorrow, and we have Mr Ridley. Is he tomorrow, or?
MS MCINDOE: Yes, that's correct, Your Honour. And I could also indicate that
my -- the number of questions I have for Mr Tindall are reduced. So I think I
have -- currently have three lines in the schedule I'm looking at, but I would

35

be surprised if I needed all three, perhaps more like 1 or 2.
JUDGE HARLAND: All right. And we've also got Mr Peake tomorrow, correct?
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MR BANGMA: Yes, we do Your Honour.
JUDGE HARLAND: So let's just find out what order we're going to do people are,
are we doing Mr Tindall first?
MR BANGMA: In the Board's hands, Your Honour. Not sure we feel strongly either
5

way. We can do. I suppose that's what's anticipated by the previous
schedule?
JUDGE HARLAND: Well, it might be, or it might not be, because we've got
Mr Ridley hanging over there. So it's just -- what would you prefer?
MS SHEARD: Shall we get Mr Ridley out of the way first?

10 JUDGE HARLAND: Right. We will have Mr Ridley first and then we will carry on

with Mr Tindall and Mr Peake. So where that leaves you Mr Willmott, if I
were you, I'd be here at 9 o'clock tomorrow because we might be getting very
quickly onto Mr Tindall's evidence, for which you have questions for him, and
thereafter Mr Peake, who you don't have questions for.
15

So 9 o'clock we'll start.
My assessment then is that we'll probably be finished by morning tea,
probably?
MR WILLMOTT: I was going to ask if I could enjoy the same accommodation as
you afforded today with a few questions of Mr Peake?

20 JUDGE HARLAND: Well, I don't think there'd be any problem as long as you stick

to a relatively confined series of questions. Now you've had a chance to
practice you might be able to work a little bit more on going to the heart of
what you want, but I'm not being critical in that statement, because I can
assist with that.
25 MR WILLMOTT: Thank you. All right.

JUDGE HARLAND: All right. So that's fine.
Anything further we need to deal with today?
Thank you very much. We'll adjourn and we'll be here again tomorrow
at 9pm.
30

~(The hearing adjourned at 5.15 pm)
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Day 4, 21 July 2017 (9.01 am)
5

~Comments from the Board (9.01 am)
JUDGE HARLAND: Good morning. Just before we start today, one thing that we
wondered was whether, and this is just while we remember it, mentioning it, if
you could cover in your closing, if we were to approve the underpass as part of
10

the project, whether there are any scope issues that arise?
MS MCINDOE: Yes, we will do that thank you.
JUDGE HARLAND: I thought you probably had that in mind, but just in case that
would be helpful.
And also, to let the parties know that we won't require Mr Bluett or

15

Mr Lee to be made available for questioning.
And that in terms of Mr Mitchell, the Watercare condition, providing that
whatever is agreed is not contentious, I mean, it won't be obviously if it's
agreed, and providing we can get it in through another witness, we won't
require him for questions either.

20 MR BANGMA: Thank you Your Honour.

MS MCINDOE: Just in relation to Mr Bluett, he had prepared a summary statement.
It simply confirmed that he had agreed with the changes to conditions relating
to the Dust Management Plan which had been included in the latest -- well not
the latest, the one before, planning conferencing statement. So perhaps that
25

summary statement could just be put onto the record by consent?
JUDGE HARLAND: Yes, if no-one has any objection we'll just do it by consent and
accept all of it as evidence and off we'll go.
MS MCINDOE: Great, thank you.
JUDGE HARLAND: So that now takes us to Mr Ridley, I believe.

30

~GRAEME JOHN RIDLEY (Affirmed) (9.04 am)
~Examination in Chief by Ms McIndoe (9.04 am)
MS MCINDOE: Mr Ridley, can you please confirm for the Board that your full name is
Graeme John Ridley?
35 MR RIDLEY: It is.
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MS MCINDOE: And you've prepared one statement of evidence for this hearing,
being statement of evidence dated 20 April 2017?
MR RIDLEY: That's correct.
MS MCINDOE: Do you have the qualifications and experience set out in section 1 of
5

that statement?
MR RIDLEY: I do.
MS MCINDOE: Do you have any corrections to make to your evidence?
MR RIDLEY: No, I don't.
MS MCINDOE: Can you please confirm for the Board that the evidence is true and

10

correct to the best of your knowledge?
MR RIDLEY: That's correct.
MS MCINDOE: Mr Ridley hasn't prepared a summary statement because he hasn't
been involved in conferencing and he doesn't have a rebuttal. He could read
his executive summary if you thought that would be useful? I suspect you've

15

read it already because it's been pre-filed.
JUDGE HARLAND: Yes.
~Questions from the Board (9.05 am)
MR MARK-BROWN: I just have a few questions for you in relation to your evidence

20

and how it intersects with the evidence of Mr Rama and response to tangata or
Mana Whenua concerns.
Firstly, this question of Mana Whenua requesting the use of organic
flocculants where practicable. Can you just give us a bit of an outline between
organic and non-organic and the practicalities of using those in terms of the

25

sediment control?
MR RIDLEY: Yes. Firstly, I should qualify that I'm not a chemist, so I'm not the
correct person to get into the specific details of organic flocculants versus
inorganic flocculants. However, I have had probably far too many years
experience working with flocculants on earthwork sites and I think there is a lot

30

of confusion and misconception out there about what organic flocculants may
be and the benefits and disbenefits of those types of flocculants.
Typically, in an Auckland context for the last 15 to 20 years we've been
using polyaluminium chloride, PAC, as the key flocculant that's used for settling
particularly the clay particles in earthwork sites and PAC has been tested

35

through Auckland Regional Council in the day, looking at residual impacts, and

Page 343

everything's okay in terms of residual impacts from PAC from the research
that's been undertaken.
However, my understanding from the consultation is there was some
concern potentially about the use of some flocculants. I'm not too sure what
5

flocculants they were specifically referring to, but I'm assuming they were
referring to PAC, I'm not a hundred percent sure. And so, what we've
suggested in the conditions, and if I just refer to condition EW6 (I) (iii) where we
refer to flocculants, and what we've said there is that we would wish to see the
use of organic flocculants where practicable provided that the most effective

10

flocculant in terms of sediment removal shall be selected. So, what we're
saying there is we will consider and use organic flocculants, whatever they may
be, and there's many products coming on the market all the time; however, we
don't want to compromise water quality. And I guess water quality is our bottom
line and what we don't want to compromise. But we're happy to look at the

15

options, look at organic flocculants, look at the various options, and work with
iwi in that regard.
MR MARK-BROWN: I guess a potential concern of mine was that that might be a
Clayton's clause. In other words, you use it if you can, but if it's likely that the
say, for the PAC is a lot better, then you're going to go for that, but you don't

20

know that until you look at each -MR RIDLEY: Yeah, I guess that -MR MARK-BROWN: -- refer to the detailed design would that be true?
MR RIDLEY: That's correct, there is a link back to I think it's CMP.5 requires -- so I
should just explain. Under the CMP we're required to submit one of the

25

management plans is the CESCP. So, you're probably familiar with that. And
then part of that CESCP we have to detail the flocculants we're going to use.
So it's a bit of a pathway to follow. But under that CMP, when we are
developing that CMP under condition number 5, we have to provide a copy of
the draft to the New Zealand Transport, Northern Mana Whenua Iwi Integration

30

Group, and seek their feedback. So, I'm comfortable there's a link back to the
concerns that have been raised by iwi to look and consider the various options,
yeah.
MR MARK-BROWN: Okay, thanks very much for that clarification.
My next question relates again to Mr Rama's evidence that he said, I

35

don't expect you to look at that now, but I'll just quote from what he said. He
said that:
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"Mana Whenua requested treatment of stormwater and construction
water to higher standards than those provided for in TP10 and TP90", be
provided. And then he went on in his evidence to say that your evidence said
that the treatment was " in accordance with TP10 and TP90 and treating to a
5

higher standard is not practicable in this constrained urban environment". So, I
looked through your evidence; I couldn't see that, so I'm asking you now, is that
what your evidence is?
MR RIDLEY: Without re-reading my evidence word-for-word I'm pretty sure I haven't
said that. What I'm saying is that we have two guidelines that apply in this

10

Project and that's TP90 and the transport Transport Agency's own guidelines.
The most stringent of those will apply. However, there is always opportunity
through the way the conditions are set up and through the -- as spelt out in my
evidence, for innovation and flexibility to look for options. I do stress however,
that this job is not -- this Project is not a typical earthworks Project. Well, most

15

of it isn't. The only, if I can refer to it as traditional earthworks, part of this
Project is really the State Highway 18 - State Highway 1 interchange, the rest of
it is, putting it crudely, a road widening project. So, from an earthworks point of
view it's effectively -- TP90 NZTA guidelines don't typically apply to those sort of
road widening type projects.

20 MR MARK-BROWN: So, I guess -- are you saying that you're happy that the two

guidelines that you use will give an adequate level of treatment and prevent
sediment run off to the extent practical, would that be correct?
MR RIDLEY: I am. And just to put some more clarification around that, the
experience that we're having, and I'm seeing on Lincoln to Westgate for
25

example, is where the similar sorts of approach in the southern corridor, similar
sorts of approaches are used on the road widening components. I'm confident
that we can achieve that.
MR MARK-BROWN: Just following on from that, we have had previous matters, the
Board has had questions about implementation and how can we have some

30

comfort that once it goes to the Alliance, you know, all these conditions are
going to be implemented and who's going to implement them. Can you give us
an overview of how the implementation of the erosion sediment controls is
going to work in practice with the Alliance and the various people involved, just
a summary of how that works from your experience, how you expect it to work

35

here, and how successful that's likely to be?
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MR RIDLEY: I guess a project of this nature, I'm trying to think of another project I'm
working on which I can draw some experience from, but Puhoi to Warkworth,
Transmission Gully, those types of projects and this project are different set
ups. Those other projects are public private partnership. This is an Alliance,
5

but the same principles will apply, where the Agency, who, if I understand
correctly, is part of the Alliance, will need expertise in this field to add value and
to make sure we comply with these conditions. So, from an implementation
point of view the agency will have those expertise on board. The contractor will
also have those expertise on board. Those expertise are available in an

10

Auckland context and that gives me confidence that those two things alone will
ensure that we comply with what we need to comply with.
The other, I guess, backstop for Auckland is Auckland Council, so
through the CCPs, they need to be certified through Auckland Council.
Auckland Council have an ongoing monitoring programme, as you are aware.

15

They do weekly monitoring of these types of projects, specifically on these
conditions, the EW conditions, and so they will certainly be keeping an eye on
things, making sure things are performing as they should.
MR MARK-BROWN: Typically, does Auckland Council use experienced people, be
they staff or Council, to do their monitoring role?

20 MR RIDLEY: They do. If they haven't got the internal expertise, which they struggle

with sometimes -- this is just resourcing issues -- then they use external people
if they need to, to do this.
MR MARK-BROWN: And again there is sufficient expertise, in your view, that those
people are likely to be available?
25 MR RIDLEY: Yeah, based on the previous 15 years of ups and downs of earthworks.

Over that period, yes, they seem to have managed quite well in getting that
expertise onboard. They have a -- I guess, a selection of -- I don't know what it
is, maybe half a dozen consultants, that they use for that particular role, and
they're specialists in erosion sediment control.
30 MR MARK-BROWN: And then just going back to your comment about innovation,

perhaps, you've got the guidelines and you'd be perhaps hoping -- or, if there's
room for innovation? Could you explain how that might happen, say with
the -- in the detailed design phases?
MR RIDLEY: So through the detailed design and through the development of the
35

CSCPs, to support that implementation, we might find that the TP90 NZTA
guidelines just aren't suitable for particular areas or specific activities. I can't
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think of anything off of the top of my head; the causeway may be an example,
where we have to look for options, and it may be going to -- moving away from
structural controls, so physical silk fences, sediment ponds, to like, a
non-structural methodology and it may be looking at duration of works,
5

sequencing of works, more stringent staging of works; those sorts of things.
One innovation which we've used on this Project is the use of check dams,
which you would have seen in the evidence and in my reporting, where in
the -- where any swale drains are established, we will use check dams, so
effectively little flocculent check dams. So, there is options for those -- those

10

innovative practices to be used.
MR MARK-BROWN: So is it fair to say that the practice is sort of improving all the
time, with these innovative practices, and more product coming online?
MR RIDLEY: Yeah. Absolutely.
MR MARK-BROWN: Well, thanks very much. That's all I have.

15 JUDGE HARLAND: I just wanted to pick up on the iwi issue, which seemed from my

read of it to be most concerned with the Lucas Creek area, is that your
understanding?
MR RIDLEY: Oh sorry, I'm not familiar where their primary area of concern was.
JUDGE HARLAND: That's fine.
20

And the other thing I just wanted to double check was the predicted
amount of earthworks, which I think you'd initially talked about, in very general
terms, being ground disturbance of about 61 hectares but it was 54 by the time
you had written your evidence; this is in section 7. I just wanted to double
check that was still the overall estimated area?

25 MR RIDLEY: Yeah, so through -- the reason for the change from the 61 to the 54 was

through more detailed -- well, detailed design and understanding of the Project.
So, 54, as per table 1 of my evidence, remains, and I've split that into the eight
construction zones, which you will see there.
JUDGE HARLAND: And that's still your current understanding of how things stand at
30

this point?
MR RIDLEY: That's correct.
JUDGE HARLAND: Thank you very much. Anything arising?
MS MCINDOE: No thank you, Your Honour.
~(The witness withdrew - 9.17 am)

35
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~DUNCAN BARRY TINDALL (Affirmed) (9.18 am)
~Examination in Chief by Mr Bangma (9.18 am)
MR BANGMA: Is your full name Duncan Barry Tindall?
MR TINDALL: Yes, it is.
5 MR BANGMA: And do you confirm that you've prepared a statement of evidence in

this matter, on behalf of Auckland Council, and Auckland Transport, dated 25
May 2017?
MR TINDALL: Yes, I did, primarily Auckland Council.
MR BANGMA: And do you have the qualifications and experience set out in
10

paragraphs 1.1 through to 1.6 of that statement of evidence?
MR TINDALL: Yes, I do.
MR BANGMA: Are there any corrections you'd like to make to that evidence?
MR TINDALL: No, that is still true and correct in full.
MR BANGMA: Mr Tindall, I understand you've prepared a summary statement in this

15

matter?
MR TINDALL: Yes, I have.
MR BANGMA: Would you please like to read that to the Board, starting at paragraph
1.1?
MR TINDALL: Yes, thank you.

20

As outlined in my Evidence in Chief, having reviewed the evidence
presented ...(Reads 1.1 - 1.8)... Drive and from Albany Interchange northbound
to Bush Road.
MR BANGMA: Mr Tindall, following the presentation of the opening statement by Kiwi
Self Storage, there was a question from the Board, in terms of how the

25

proposed changes in gradient to the busway, sought by Kiwi Self Storage, I
think increasing that to 5.34% in gradient, about how that would impact on the
conversion of the busway to rail, if that takes place at some point in the future.
I'm just wondering if you are able to help us with that, first by explaining whether
in your view that would affect the efficiency of rail in the future?

30 MR TINDALL: To start with I need to explain I'm not an expert in the design of tram

schemes. However, I have worked with trams and schemes in both Croydon
and in Manchester, and also in Sheffield, in relation to the design and the way
that interacts and interrelates with the road network. I have also -- and through
that, I have an understanding of the issues of the gradient and how that relates
35

to the tram speed on approach to road intersections. Through that I've also
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engaged recently with my colleagues who do have expertise in the design of
light rail schemes, over the last couple of days, to confirm my understanding.
The issue with high gradient for trams is two-fold. One is the ability for the tram
to actually get up the track and the grip with which the wheels can hold, and
5

that can be partly mitigated by putting additional drive engines on those, as
happens in some places, but those are specific vehicles, but also, in the way
that they can brake and slow on a descent. So, there's those two aspects to it,
the braking and the acceleration to maintain speed.
Generally, trams would be considered able -- all tram rolling stock would

10

be okay to 5%. Above that then there is the need for some consideration, and
that also relates to the horizontal curvature of the track as well. However,
above 7% is generally the point at which special vehicles would be needed and
special measures, and so, in consideration of what's been proposed, an
increased gradient to 5.34%, then it's unlikely that any special vehicles would

15

be required.
What does happen is the additional gradient causes some additional
running costs, as the track gets steeper, and as those gradients continue, there
is additional work that the engines are doing and the -- there can be some slight
additional travel time. What's been proposed here, with the small increase in

20

gradient above 5%, and the length of that, in itself, is unlikely to be a significant
adverse effect.
However, across the entire length of the track, and with multiple steep
gradients, over the course -- should that be extended further north as well, that
cumulatively could increase the operating costs and the journey time.

25 MR BANGMA: Mr Tindall, I understand you were here yesterday when Mr Willmott

asked some questions of Mr Cross about the figure in Mr Cross' evidence of
currently 30% of people who cross the Harbour Bridge in the morning peak
doing so in buses or public transport and broadly speaking I understand
Mr Willmott was seeking further information on the provenance of those figures
30

or perhaps the methodology. I understand that following the end of the hearing
you've had some discussions with Mr Willmott and you would be happy to
assist the Board and Mr Willmott with a little bit of extra information on those
figures and noting that the 30% figure is also a figure which you have also
referred to in paragraph 7.5 of your evidence.

35 MR TINDALL: Yes, that's correct. In 7.5 of my Evidence in Chief I refer to 30%,

approximately 30% of the people using public transport at the moment, crossing
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the Harbour Bridge and going up to some 50% in 2026. That data came from
modelled forecast information. So not actual recorded information, but the
transport models which are used for the planning of the networks.
What I then did yesterday was require information from NZTA, or
5

sourced from NZTA traffic counts of the number of vehicles crossing the
Harbour Bridge back from March this year and that matched the information
from the Hop card and the public transport user card data of the number of
passengers on the buses for the same month and during the hours of 7 am until
8 am in the weekday morning. So, the Hop card data isn't a hundred percent

10

record of the public transport users; people who pay cash wouldn't be included
within that, but during that 7 until 8 period that would be a negligible number
and so that would be a slight underestimate of the percentage. What I don't
have access to is specifically car occupancy for the Harbour Bridge. So, what
we do have though is the number of cars, or number of vehicles crossing the

15

bridge and I've used an estimate as to how many people may be in each of
those individual cars.
I've shared this information with Mr Willmott as well.
What I've calculated is that if we were to base this on 1.3 people per car,
or per road vehicle --

20 JUDGE HARLAND: Can I just say I love the way engineers do this, because I'd love

to know what a point 3 person was, but however stick with it, because it's really
an interesting idea.
MR MARK-BROWN: It's an average.
JUDGE HARLAND: I know it's an average, but you know. Anyway, 1.3 people.
25 MR TINDALL: That would result in some 35% of people crossing the Harbour Bridge

being in buses. Just to clarify, if we were to have three cars, one of those cars
would have two people in.
JUDGE HARLAND: Thank you. I'm but a simple lawyer.
MR TINDALL: I'm at a loss as how to respond to that -30 JUDGE HARLAND: Probably best not to.

MR TINDALL: -- my briefing wasn't that good.
JUDGE HARLAND: So 35% using the bus -MR TINDALL: That's correct.
JUDGE HARLAND: -- for March 2017.
35 MR TINDALL: That's right. March is a busy month and so perhaps that could explain

why it's slightly higher than the 30%. However, coming back to the strategic
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modelling, we use that for investment decisions over 40 years, and so any
minor discrepancy between that forecast model for 2016 and the long-term
forecast which we are using for the 2026 and beyond, is not something which
would significantly change the overall story of what would be used for good
5

basis for planning.
MR BANGMA: Last question or area of questions, I understand you were here in
Court when we asked questions of Mr Hale about the likely cost of traffic
management measures for upgrading the Alexandra Stream Underpass if that
was undertaken as a separate project.
I understand Mr Hale said that those separate traffic management

10

measures could cost around $1 million, do you have any comment on that
figure?
MR TINDALL: Those figures were in line with what I would have expected. They are
a substantial cost. They also, as you have just mentioned and as I heard,
15

referred to purely the traffic management costs and didn't include additional
costs which are often referred to as PNG, the "Project in general" costs that
would be associated with doing the works as a standalone Project. A little bit
like if we were to have a second hearing on that underpass, we would need to
rehire the televisions, set up the room again, bring everybody back, as opposed

20

to simply doing it within the day.
MR BANGMA: Sure. Well, just briefly on that point, I mean I take it other examples of
those costs might include for instance also the construction yard and site
management office as I put to Mr Schofield. He didn't feel qualified or
comfortable providing a rough order of costs for those, is that something you'd

25

be able to comment on?
MR TINDALL: So, in my experience from the cost estimates that have been provided
for several of the schemes that I work on. A 10% estimate for that would not be
untypical and indeed, for what could be a relatively small component Project
could actually be higher than that. So, some $500,000 if we were working on

30

the basis of a half million dollar scheme.
MR BANGMA: And if this was done as a separate Project I understand that would
require State Highway 18 to be cut open and then re-sealed? Do you
have -- are you able to comment on the likely cost of resealing State Highway
18.

35 MR TINDALL: The additional costs of the tarmac itself or the road surface would be

relatively minor compared to the cost of the traffic management, the
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re-establishment of the site office. However, there are the additional costs of
the material, which would be being repeated.
The primary, I guess cost, in my view, the primary cost to New Zealand
is wider; it would be the disruption to the flow of the traffic and the efficiency
5

and -- that's been delivered by the Project itself, which would of course then be
not realised during the period of these works being progressed.
MR BANGMA: So on that Mr Tindall, this is my last question, that disruption
is -- additional disruption is something which you've referred to in expert
conferencing and I'm referring to the Joint Witness Statement transport and

10

traffic site specific impacts dated 23 June 2017 and page 12 of that
conferencing statement, it's two main bullet points down just before you get to
subparagraph H, you refer there to the additional disruption to State Highway
18 flows if basically this upgrade was undertaken post-implementation. Are you
able to provide any comment on, I guess, the likely period for that disruption if

15

the underpass was upgraded as a standalone project? How long that would
take?
MR TINDALL: I understand that the works -- without full access to the detail of what
would be required it's very hard for me to be able to provide an exact time
scale. I understand that from conversing with the agency's experts, that there is

20

a requirement for significant piling, for that underpass, and therefore, whilst I
can't be very accurate with the timing, I would expect a two month period with
maybe a range of a month either side would not seem unrealistic. So
somewhere between 1 month at the very least, up to three months for the
entirety of the works.

25

~Cross-examination by Mr Willmott (9.38 am)
MR WILLMOTT: First of all, thank you indeed for the numbers you provided. I have
no cause for questioning those numbers and they do indeed indicate that in
the peak hour in the morning one third of traffic on the bridge is carried by
30

buses. You expect that to increase to 50% at some time in the future. That
presumes, I presume, an increase, a further increase in downtown
development. Do you see that as a desirable and indeed feasible
proposition? Given that increasingly customers are avoiding downtown, and
people like this hearing, are moving their hearings out to places like Albany,

35

and similarly there is and there will be an increasing trend for businesses to
decentralise so that they continue -- can continue to attract customers.
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So, to put the question more succinctly, is the 50% across the Harbour
Bridge that you envisage really feasible given the feedback effects on lack of
access to downtown that's increasingly the case with parking and so on
being a problem?
5 MR TINDALL: So, first part is that I refer to the modelling which does show almost

50% by 2026; I think it was 49%. So that's by 2026 in just less than 10 years’
time. I would expect therefore, that to happen, that modelling does take into
account both congestion and the planned land use around Auckland.
Is that possible to occur? I believe it is on the basis that the assumptions in
10

the modelling also take into account the transport infrastructure that's
required to deliver.
There has been significant effort in recent years to tie the transport
infrastructure, both road development and public transport infrastructure and
network service provision together to be able to deliver the transport network

15

to allow both residential, commercial, and industrial developments to be
delivered in this way. And so, yes, I do believe that that is feasible.
MR WILLMOTT: The vehicular traffic on State Highway 1 between Constellation
and Greville is recorded in Ian's evidence as being currently 132,400, and
with the Project, 161,000. That's almost as much as the 200,000 presently

20

crossing the Harbour Bridge. What percentage of the bus traffic crossing the
Harbour Bridge do you expect to be on the buses between Greville Road and
Constellation?
MR TINDALL: That is information which I'm afraid I wouldn't be able to provide to
you here. And that question might have been better to have been addressed

25

to one of the Auckland Transport Metro witnesses I'm afraid.
MR WILLMOTT: Yes, well, thank you for the figures you provided on buses across
the Harbour Bridge. Would you accept that 40% of the Harbour Bridge bus
traffic would be on the buses between Albany and -- between Greville Road
and Constellation, or maybe 50%, say 50%? Like, I'm guessing too, but the

30

point I'm making is that while the road traffic in this section that we're talking
about is projected to be almost as much as across the Harbour Bridge, the
bus traffic will be about half, that is one third will reduce to about a 6th or
maybe a fifth, to be generous.
MR TINDALL: Whilst I would struggle to be the right person to provide definitive on

35

that, I think it would be fair and possibly helpful to agree that there is likely to
be a high proportion of that traffic of the users that are on the Patron the
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buses that are across the Harbour Bridge, which would be coming from that
area of the network that you described.
MR WILLMOTT: Thank you. Moving on to your original statement, on paragraph
3.2 (g) you talk about one of your primary conclusions being the proposal
5

adequately allows for future-proofing of the public transport system. Were
you here yesterday when the future-proofing of the motorway was discussed
between Greville and Constellation in a southbound direction?
MR TINDALL: Yes, I was.
MR WILLMOTT: Do you consider that to have been future-proofed as well?

10 MR TINDALL: I believe Mr Church answered that question relatively well. The

future-proofing of the road network would require, as part of a much wider
programme, and this particular Project is just one Project across the wider
road network. I am aware that there are other projects being considered
which would provide additional highway capacity across the Auckland region,
15

including compatible with the Project as proposed.
MR WILLMOTT: So when under 5.1 (f) you say: "My evidence will address the
following aspects of the Proposal: (f) future proofing of the transport system",
as distinct from just the public transport system. And you really meant just
the public transport system, you didn't mean the whole transport system

20

including the local roads and the motorway?
MR TINDALL: The ability to provide the southbound ramps on State Highway 18 is
included and been referred to within the evidence provided by the agency
and within cross-examination. So that related to that. It also provides ability
for additional multimodal elements of the scheme for both cycling and for

25

public transport, the bus network and potential future light rail. So, on that
basis that was where the transport in its wider sense came in.
MR WILLMOTT: So when under 7.1 (a), you talked about:
"My assessment has identified the following key relevant effects
arising from the Proposal: "(a) Provision of a more resilient roading and

30

public transport network ".
You didn't particularly mean to include for direct ramps between
Albany Expressway and the motorway and the need for -- or the desirability
of a fifth southbound lane to balance the five northbound lanes?
MR TINDALL: In terms of resilience of the scheme I believe that the resilience for

35

road traffic, and particularly State Highway traffic, comes from the ability to
efficiently go from State Highway 1 heading south onto the State Highway 18
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Western Ring, and then be able to balance across that part of the network. It
provides, therefore, a greater flexibility in case of incident, and indeed just in
general use.
The busway provides resilience to the bus network in the sense that it
5

provides an extension of the segregated lanes. So, on days where there are
unavoidable delays or some delays on the motorway, those public transport
users are not involved in that same delay.
So, I think that's where the resilience is provided and that's where my
evidence stemmed from.

10 MR WILLMOTT: Well, I was pleased to see that you supported the idea of at least

provision for south-facing ramps from State Highway 18 and you also
recommended the provision for widening of McClymonts Road and
Rosedale Road over the motorway. So, you anticipated future demand in
both of those -- and all three of those situations. I'm just wondering why you
15

aren't also anticipating the need for a future demand to increase from Albany
Expressway to head south directly on to the motorway? Is it just that it's
because it's too difficult and that the pedestrian and cycling people applied
such pressure that it was easier just to go with that flow and then the
pressure of the landfill restricting lateral expansion and the use of the

20

motorway land already for busway meant that something had to give, and it
had to be the motorway?
MR TINDALL: I referred earlier in the cross-examination to the wider programme of
schemes which is across Auckland and that may result in future further
capacity being provided to the south of the scheme heading towards the

25

Harbour Bridge. In that situation, it would seem a possibility that those
south-facing ramps would then have somewhere to discharge that traffic.
And therefore, the ability to provide flexibility in the future would seem wise.
In this case, the design of the scheme was able to provide for that future
flexibility without unduly limiting the ability to deliver that roading capacity as

30

it stands.
In terms of the ramps that you are referring to, those, if they were to
be provided now, my understanding from the options assessment is that that
would create a definite detriment to the scheme, the Proposal, as it stands
today, with no clear benefits that would come in the long run, which is

35

different to the provision of the south-facing ramps -- sorry, the ability to
provide the south-facing ramps which doesn't create a loss of the scheme as
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it's proposed. I am not aware in any way of any pressure that was put on by
any walking, cycling groups. I have noted from the consultation and the
evidence that's been presented that engagement was had with both Bike
Auckland and Auckland Transport Walking and Cycling. However, I don't
5

believe that went any further beyond what you would call as consultation and
engagement.
MR WILLMOTT: You would have heard yesterday my suggestion that traffic from
the Rosedale area from Constellation and from State Highway 18 heading
south was being placed in a second-class category compared with traffic

10

coming onto the motorway at Esmonde Road for example. I did develop two
other questions there.
Firstly, do you think it's desirable for Auckland to hang on the single
thread which is State Highway 1 north for access to the city, given that we're
in a volcanic and potentially earthquake, although that is much much less

15

than Wellington, for example. As it stands everything is on this one thread,
so what we're saying is that "oh, that's at capacity already", so future,
Auckland will have to do without any extra capacity and let's not add -- allow
any traffic, local traffic, access to the motorway from this area of
Constellation or from Huapai across State Highway 18, compared with the

20

traffic from Esmonde Road. What about the traffic wanting to head down to
Wairau Road from the Constellation area and get off the motorway before it
gets to the bridge? There is no provision been made for that, in other words,
is the motorway not to service this area at all, but only to service other areas?
MR TINDALL: Apologies, I will try and answer the question as best I can.

25 JUDGE HARLAND: The question is that there's more priority been given to certain

parts of the network than others, and it's really a fairness issue, isn't it? And
if we're at capacity for the future and that's the prediction how will that ever
be met in another way? Did that really summarise that very generally or not
enough?
30 MR WILLMOTT: That's a reasonable first half if the question, yes.

JUDGE HARLAND: Let's let him answer that bit and then you can ask your second
bit.
MR TINDALL: I think there was a bit there about the resilience and the volcano.
But the connection -- the ramps that are proposed from 1 to 18 do
35

provide that better increased connection across 18, which then provides the
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route via State Highway 16 and back around. So, this scheme I would say
actually does provide that resilience that I referred to within my evidence.
In terms of the Esmonde Road connection, again, the provision of the
ramps from 18 -- sorry, from 1 to 18 north to west, that allows for more time
5

at the traffic lights underneath for vehicles to turn right today. So, they will
experience an improvement in the conditions even without the ramps itself.
MR WILLMOTT: Well, there are signals of course on the on-ramp from
Constellation. Do you think those -- the phasing of those signals and the
percentage of green time should be reduced to allow more traffic from

10

Northland to use the motorway instead of traffic from the Rosedale area, from
the Constellation area?
MR TINDALL: The timing of the signals, both at the intersection underneath and at
the ramp meters, or further on, the on-ramps, are timed to be able to provide
an efficient transport network. If more traffic is allowed to enter the

15

motorway, then what happens is you get a flow breakdown, and the actual
capacity and throughput of the State Highway reduces to that which we can
maintain by some level of ramp metering. The timings of those are therefore
set to provide the most efficient transport network in its entirety.
MR WILLMOTT: So the green time allowed for Esmonde Road could be reduced to

20

allow more traffic from the north, such as from Rosedale?
MR TINDALL: Esmonde Road is outside of the scope of this project. It's not
something that I've specifically studied outside, and so I don't think I can help
you at this point.
MR WILLMOTT: No, I accept that. But what I'm saying is that it's being regarded

25

as a fixity that traffic from Esmonde Road must be allowed access as it is at
the moment but that traffic from the Rosedale area should not be allowed
access, or at least it should be only allowed access by the present signalised
and underpass congested network, which will be marginally relieved, I do
accept, by the northbound ramps. But only marginally, because the traffic

30

turning left from Paul Matthews Drive extension turning left to go north
coming in from west Auckland, for example, is relatively minor and doesn't
get congested back onto Paul Matthews Drive at the moment as the right
turning traffic does to head to the city.

35

~Comments from the Board (9.56 am)
JUDGE HARLAND: So, what was your question in that?
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MR WILLMOTT: Well, I would like to use that as the framing, together with
Mr Tindall's talk about the resilience of the road network and in particular the
improvements that he sees as being delivered to the Greville Road
intersection, where according to -5 JUDGE HARLAND: Sorry, can I just interrupt there? I think what we have to try

really hard to do is not to mix the submissions about what you want to say
with questions to this witness. Now, if you are challenging what he
has -- some of the conclusions or the information upon which the conclusions
he reaches are based then it's quite appropriate for you to put those
10

questions to him to get him to comment on them. But you can't just use this
as a platform to put your own submission, because you will get that
opportunity later.
MR WILLMOTT: Thank you. I do agree.
JUDGE HARLAND: It's difficult. I'm not trying to constrain you, because there

15

could be a question in there, but we just have to make sure it gets put.
~Cross-examination continues by Mr Willmott (9.58 am)
MR WILLMOTT: I do understand. Well, I was trying to set the background for the
next question, which is that the traffic on the motorway, State Highway 1 that

20

is, south of Greville Road, is recorded as 161,000 with the project, which
represents a 30,000 increase from the reference case, that is no Project,
whereas traffic north of Greville Road increases only 5,000. In other words, a
net 25,000 is disgorged onto or attracted onto Greville Road on top of
existing Greville Road traffic, that's traffic on Greville Road itself at the

25

underpass.
Do you not see that as a -- when you talk about the road network
being more resilient, do you not see that as contradicting your claim?
MR TINDALL: The scheme's providing improved connection across State Highway
18 to 16; it provides a greater resilience to the State Highway network. As I

30

say, the assessment of the scheme has taken into account the planned land
use growth across the Auckland wider region and provides several schemes
to -- several elements of the Proposal to increase the resilience by different
modes. So, the local networks have been assessed and the connections
there, that's included within the modelling, which the agency has presented.

35

If there had been significant adverse effects on that local network, that would
have been identified through the assessment which had been put together,
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and where Auckland Transport witness went through that particular aspect of
the scheme, and the modelling was not challenged, and the assessment
affects therefore remains as per the assessment the agency presented.
MR WILLMOTT: Yes, I'm not challenging the modelling. I'm aware of the nature of
5

modelling and its limitations. It is useful, but has to be considered by
somebody like yourself in terms of what's on the ground.
Now, given that you talk about the resilience of the network, which I
take to include that Greville Road underpass and the intersections on either
side, and given the land use increases that you talk about, such as the

10

doubling of the generation of the Albany centre and if possible, 30% increase
in the Albany University traffic, would that not additional, quite apart from the
traffic added by the 30 -- the net 25,000, which I alluded to before, onto that
underpass. I would interject here. I would make the point that maybe only
15,000 of that goes into the underpass, maybe 10,000 goes outwards

15

towards the east, Browns Bay and the like, so it's not as bad as 25,000
dumped on to the road in both directions. It's only about 15,000 added on to
the underpass from the increase in traffic on the motorway. So, you've got
that 15,000 increase from the motorway and you've got the additional
increase from the land use that you talk about. Are you not concerned about

20

the resilience of that underpass area?
MR TINDALL: Not in the context of the Proposal here. The overall Project is
providing several ways of improving the capacity of the roading network. It
also provides significant benefits to the potential efficiency of the public
transport network and the ability for the people to connect to that.

25

So, as we go forward in the future, and the land use is developed,
people have more options to be able to connect and move around. And this
perhaps is where my evidence goes in the resilience of the transport network,
rather than -- so there are ways that those people who are generated by the
land use changes are able to do the journeys more resiliently. I am not

30

aware of any specific issues that would arise from the roading scheme as
portrayed in the Proposal. As I say, that has been assessed by Auckland
Transport.
MR WILLMOTT: Right, yes. I know provision is being made for walking and cycling
and public transport.
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Just as a general question, drawing upon your experience as a
transport planning engineer, do you consider Auckland has been prudent
enough with its transport planning in the last 10, 20, years?
~Comments from the Board (10.05 am)

5

JUDGE HARLAND: No, I'm not going to let you ask that question.
MR WILLMOTT: Yes, I agree, I'm sorry about that.
JUDGE HARLAND: We're getting into the political here.
10

~Cross-examination continues by Mr Willmott (10.05 am)
MR WILLMOTT: 7.9 -- I've already covered that.
On the Paul Matthews Drive State Highway 18 section under point
7.24, you mention "that the interchange layout with Caribbean Drive is highly
unusual and is of a form that I am not aware of being used elsewhere." I

15

rather share your sentiments there. But can you be more explicit just what
you mean by that?
MR TINDALL: Yes, it was related to the alignment of traffic coming southbound
from Paul Matthews Drive that then would almost U-turn to be able to get on
to the State Highway. Shown on the screen at the moment, which is

20

inverted. So, the traffic heading from the bottom right of this plan, which is
going across the overbridge and then would be heading from right to left,
where it then approaches parallel to State Highway 18 and to get onto State
Highway 18 would U-turn around there, and equally traffic that may be
coming from the left of the screen, that would want to join State Highway 18

25

heading westbound, that would need to do a slightly odd right turn
manoeuvre before joining the on-ramp. So, this layout, which has been
presented in the lodged design, would have some layouts which I have not
seen on the ground before.
MR WILLMOTT: Yes, would you agree that the alternative design I proposed with a

30

half diamond on either side of the overbridge, the Paul Matthews Overbridge
of State Highway 18 would resolve those sorts of problems?
MR TINDALL: A half diamond would be much more common and legible to drivers
should that be feasible to provide in this location.
MR WILLMOTT: Thank you. You say in 7.26 that you understand that the current

35

separation of Caribbean Drive and Paul Matthews Drive is insufficient to
allow separate interchanges to be delivered at some 500 metres, yet
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sufficiently separated to prevent a skewed diamond interchange. I can't
understand what you mean by that, where the overbridge is angled, because
it seems to conflict with your previous statement that the half diamond would
be more conventional and desirable?
5 MR TINDALL: So my answer to your question was would a diamond be more

conventional which was yes, if it was feasible. And then my evidence that
you have just drawn reference to states that I don't believe that it is feasible
to fit that due to the alignment and the spacing of the intersections. So,
whilst that intersection form would be more legible it can't be delivered. I
10

understand the evidence option analysis suggests that; I assessment backs
that up and in Joint Witness Statements it also refers to the challenges of the
ramp spacing that would arise if we were to try doing that.
MR WILLMOTT: Right so the 500 metres refers to the ramp spacing then does it?
MR TINDALL: So what the diagram on screen at the moment which is figure -- the

15

diagram, the sheet of Paul Matthews Drive intersection shows the spacing
between Paul Matthews Drive and Caribbean. If you were to try putting a
direct link over that, a bridge, the angle would not work. The length of that
span would be too great and essentially you would be at the angle that would
still have that U-turn in all practicalities, just not as quite as explicit as shown

20

here. It's a joint -MR WILLMOTT: I'm not quite sure I understand you when you talk about some
point 500 metres is that between Caribbean Drive and Paul Matthews Drive
rather than the weaving distance between Albany Highway and Paul
Matthews Drive?

25 MR TINDALL: That's correct.

MR WILLMOTT: Right. So, you don't challenge the distance between Albany
Highway and Paul Matthews Drive of 950 metres less the length of the ramps
which have allowed 150 metres each which is a total of 650 weaving
distance? I beg your pardon, no it's 1500 odd, so the weaving distance is
30

about 1200 metres between Albany Highway and Paul Matthews Drive.
~Comments from the Board (10.11 am)
JUDGE HARLAND: So is one of your issues that you want to put to the witness
about weaving?

35 MR WILLMOTT: Yes, he talks about weaving.
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JUDGE HARLAND: But he's just said, as I understand it, that the figure you were
referring to was not referring to weaving, it was referring to separation
distance?
MR WILLMOTT: Right I've jumped ahead of the section on weaving.
5 JUDGE HARLAND: Well let's ask about the weaving now, so what's your actual

question about the weaving, that there is sufficient with your design to enable
that to not be a difficult?
MR WILLMOTT: That's much better put than I would put it.
JUDGE HARLAND: Thank you.
10

~Cross-examination continues by Mr Willmott (10.12 am)
MR WILLMOTT: I showed you this morning some distances between roads being
woven between and you didn't have time to absorb those before this
morning's presentation. So, I will attempt to get those to you first thing
15

Monday morning, because I'm being cross-examined on Tuesday. So, you
will have time then to question my figures on the weaving between Albany
Highway and Paul Matthews Drive. So perhaps I better leave that
questioning on weaving until then, provided you will be able to attend or brief
your lawyer?

20

~Comments from the Board (10.12 am)
JUDGE HARLAND: Hold on a second Mr Willmott, we're not doing a stream of
consciousness series of witness calling back. This should have all been
done ages ago. You were given plenty of notice that if you wished to
25

question people, you had to let us know because there are other people that
get inconvenienced if we just have a random approach to this. So, I will
reserve whether I am going to let you do that.
MR WILLMOTT: Yes, in the Joint Witness Statement we discussed this.
JUDGE HARLAND: Well you may have discussed it, but the information you just

30

mentioned this morning to this witness and anybody else should have been
prepared and given to them some time ago. You hadn't even indicated that
you wanted to cross-examine this witness.
So, I've been tolerant about that because we have been making good
time. But it might not be convenient for people to come back, and there's a

35

cost associated with it.
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I am just going to ask this witness a question about the weaving, so
you have an issue with the proposition that Mr Willmott has that there is
sufficient within his design to prevent undesirable weaving occurring, you
disagree with his figures on that, or his proposition?
5 MR TINDALL: That's correct. The Proposal that he puts forward which is the

weaving -- results in weaving to the east of Paul Matthews Drive is where the
constraint would be, not to the west. Apologies, I got possibly slightly lost the
dimensions that Mr Willmott was putting forward, I thought he was referring
between Albany and Paul Matthews Drive, which was the 1.5.
10 JUDGE HARLAND: Right, well what I'm going to do is -- have you got other

questions for this witness Mr Willmott?
MR WILLMOTT: One or two under weaving.
JUDGE HARLAND: Well let's have those.
15

~Cross-examination continues by Mr Willmott (10.14 am)
MR WILLMOTT: Under 7.55 which is weaving, you say that weaving is a key
element of determining Project design and I'm quite sure you refer
particularly to the distance between Greville Road and Constellation Road
there is that correct?

20 MR TINDALL: That is correct.

MR WILLMOTT: So you talk about "the additional lane change manoeuvres may
lead to an increase in the number of severity of crashes". The word
"crashes" carries quite some weight. What sort of -- what's the nature of
crashes that occurs in weaves and are they frequent and can you elaborate
25

on your understanding of what crashes means in terms of weaving?
~Submissions from Ms McIndoe (10.15 am)
MS MCINDOE: Sorry Your Honour, I don't wish to interrupt Mr Willmott, but
Mr Clark has kindly pointed out that many of these matters were addressed

30

in expert witness conferencing and recorded in the Joint Witness Statement
relating to general design, layout model alternatives, and it might be that the
Board considers that a more efficient way to have these matters addressed,
because Mr Willmott's view is recorded there as well as the other transport
experts. I just wanted to raise that so that you were aware of it!

35
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~Comments from the Board (10.16 am)
JUDGE HARLAND: Thank you for that. Well how it works is this, how it works is
this Mr Willmott. If there have been agreements reached but you have
disagreed with that in the Joint Witness Statement, you are perfectly entitled
5

to put your propositions about the disagreement to this witness. But I want
you to be -- it's not constrained. We're not just opening up everything. If
there's been some things that you've agreed with during the witness
conferencing, but not the conclusion, we don't need to go back and revisit
that, but if there is a difference in the conclusion, then the basis for that

10

difference you can ask the questions about.
MR WILLMOTT: Right. Well perhaps you might adjudicate on this, what I looked to
explore with this witness was the ability to "influence the weaving problem"
we have different interpretations as to how much of a problem it really is and
how many and what's the nature of the crashes that would occur. But the

15

question I was -- the generality of the question that I was going to put was
that is there not mechanisms such as a slowing down of traffic given a
problem like that, and also the ability to ramp meter to restrict the on-flow of
traffic.
JUDGE HARLAND: All right, yes, you signalled those questions and you did ask

20

these yesterday and I think they're perfectly proper questions to put to this
witness and you are welcome to put those. But if we could just cut to the
chase and put them. We understand that there is a difference of opinion
about the weaving. Whether a) if it's going to occur and b) if it is going to
occur how serious the problem might be. And so, you are welcome to put

25

your questions about how that could be controlled to this witness and if he
can answer them he will tell us.
MR WILLMOTT: It gets down to a balance between the weaving problem and your
ability, or the traffic's own ability to ameliorate that, versus the problem of
congestion on Greville Road and the ability to substantially relieve that

30

congestion by adding the flyover ramps.
JUDGE HARLAND: Well can I say that's an overall conclusion which is very proper
to make in terms of a submission, because that's a weighting issue, which
should be given more weight. And that's a submission point.
If part of your approach, and this would be a legitimate approach, if

35

part of your approach is to say well the weaving problem isn't as serious as
you make out because you can put a number of things in place to ameliorate
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that, and in any event, you've underestimated or whatever, then that's a
factor, that's a factual matter that we can put to this witness. But the overall
conclusion is a matter of submission, does that help?
So why don't you put to this witness, why don't we get him to answer
5

those specific questions about the methods that could be used to -- what you
say could be used to control weaving, all right?
~Cross-examination continues by Mr Willmott (10.19 am)
MR WILLMOTT: Given that you talk about the resilience of the network and in

10

particular the road network and the public transport network, therefore, you
are concerned about that and potential congestion on the Greville Road
underpass. How -- can I ask you to compare your concern about that, given
the additional traffic both from the motorway and from Albany expansion,
versus the problem of the weave and the ability to ameliorate it? Are you

15

prepared to address the balancing between those two issues?
JUDGE HARLAND: No, he can't do that, that's a matter for us, but I'll just see if I
can help a bit here.
So Mr Willmott has suggested there might be methods by which the
weaving problem can be made better. And one of the things he's suggested

20

is the ramp signals, is that correct Mr Willmott?
MR WILLMOTT: That's one.
JUDGE HARLAND: Right, that's one. Do you agree that that could assist to help
ameliorate the weaving problem? And if so, to what degree?
MR TINDALL: It may provide some assistance during some periods of the day.

25

Without specific assessment of the exact flows, the distances; it's hard to say
how much that would help over and above what's shown at the moment.
JUDGE HARLAND: What other method were you suggesting would improve the
weaving Mr Willmott?
MR WILLMOTT: Well to me the overriding comparison is the likely value of the

30

crashes versus the value of the congestion economic argument.
JUDGE HARLAND: Well that's a submission, if you are challenging him or want -MR WILLMOTT: I'm just giving him the opportunity to comment given his
comments about resilience.

35
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~Comments from the Board (10.22 am)
JUDGE HARLAND: Well the other thing we have to be careful about is opinions are
two a dozen. In other words, my opinion is just as good as yours and yours
is just as good as mine, it's just an opinion. All right, we do not permit
5

opinions to be expressed about everything and then people to be relying on
opinions that aren't based on expertise. So, if it's just an opinion, it's got to
be based on an expert view for us to give it any weight, all right?
MR WILLMOTT: Well, I thought I had compared -- I talked about the economic
comparison.

10 JUDGE HARLAND: Yeah, but this man is not an economic expert, he is a transport

expert.
MR WILLMOTT: He talks about crashes.
JUDGE HARLAND: Well he does, but that's not an economic issue.
MR WILLMOTT: Well I suggest it's either an opinion or it's got some weight and
15

some facts behind it.
JUDGE HARLAND: I will ask him, but I'm getting a little bit inpatient with the very
random approach you are taking to matters that should have been sorted out
a long time ago. You have had plenty of time. You have been through joint
witness hearing and you understand what the issues are and the concerns

20

and it seems to me that it's not particularly focused. And if you are to be
permitted to depart from what our inquiries procedures set down you will
need to be much more focused in the future.
I don't want you to comment on that thank you.

25

~Questions from the Board (10.23 am)
JUDGE HARLAND: I'm going to ask this witness. You've made a comment in your
Evidence in Chief at paragraph 7.57 or thereabouts, I think it was there,
about the severity of crashes and that the weaving issue might lead to an
increase in the number of severity of crashes all right. What evidence did

30

you base that opinion on?
MR TINDALL: So I've been a practising traffic engineer transport planner now for
almost 20 years including on the Ramp Metering Pilot Scheme in the UK,
which is where we trialled the introduction of ramp metering signals and
looked at the effects of those motorway merge conditions and weave

35

conditions as a result of on-ramp changes to behaviours and free flow
behaviours, and part of that did include the crash rate as well as the
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efficiency of the motorway network. So my comment here regarding the
safety of the crash and the frequency of those crashes resulted from
modelling and observation of motorway on-ramp merge behaviour with and
without controls and the way that that affects the merge and the weaving that
5

goes on.
So the typical crashes would be where vehicles run into the back of a
stationary vehicle on the main motorway as result of a shadow queue where
vehicles come to a stop for no obvious reason and that happens when
motorways are running at capacity. One of the things that we establish

10

triggered that was where vehicles are changing lanes, they need essentially
twice as much space as they exist, need the space in two lanes at the same
time and that results in vehicles behind braking and driver behaviour
research of that passes back through the network. So, the more lane
changing in high density traffic the more crashes occur. Due to the speeds

15

on motorways then any collision between vehicles has a high chance for a
severe accident. Modern vehicles are designed to limit that, but there are still
fatalities that do arise as a result of those type of motorway crashes.
JUDGE HARLAND: All right. So, you've explained that that opinion is based on
some research that you undertook in the UK?

20 MR TINDALL: That's correct.

JUDGE HARLAND: And so it is a general observation, is it, or a general conclusion
from that research?
MR TINDALL: That's correct and also that is followed through with the design
principles that are applied and included within AUSTROADS standards which
25

we use motorway interchange spacing, weaving calculations, which also
references to the work undertaken in the United States as well, related to the
efficiency and safety of these schemes.
JUDGE HARLAND: So, you've established that there is some research behind this
conclusion; your conclusion was that it may lead to an increase in numbers of

30

severity of crashes, that would be difficult to predict would it not at this
current stage of the Proposal?
MR TINDALL: The nature of these crashes -- all crashes is very hard to predict.
We are talking the vast majority of people drive through any intersection any
road without any problem at all and yet we still unfortunately see those very

35

small minority of situations where several things line up and unfortunately a
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crash occurs and a smaller proportion of that results in an injury to the
occupants of the vehicle.
Work has been done to assess the weaving at this intersection in
several different ways. The information presented in the transport
5

assessment showed that there was some concern and that the Applicant had
investigated regarding the weaving. During expert conferencing, or prior to
expert conferencing we discussed further research that had been done. I
undertook additional research to look at the weaving. We concluded that
what had been presented was not unreasonable, which is there is a chance

10

that the scheme would produce more crashes within this stretch of the
scheme. However, the benefits from removing some of the traffic from the
local networks was -- would offset the crash risk from this stretch of the
motorway network.
JUDGE HARLAND: Thank you. Mr Willmott we're now at the morning break time.

15

We're going to take 15 minutes, do you have other questions for this
witness?
MR WILLMOTT: I would like to explore one more area which is the basis of those
weaves which he has undertaken, for example, under 7.58 and 7.59, those
are the areas that I would like to explore.

20 JUDGE HARLAND: All right, well let's do that at 10.45 and we will move on after

that.
~(Adjourned 10.29 am - 10.47 am)
25

~Cross-examination continues by Mr Willmott (10.47 am)
JUDGE HARLAND: Just when you are ready thank you Mr Willmott.
MR WILLMOTT: At 7.58 you talk about the Highway Capacity Manual, that's an
American source with which I'm reasonably familiar. You will be familiar, I
presume with UK standards. When I worked there in the early 60s there were

30

only roads in urban areas as a very mild and in my opinion inadequate basis for
calculating weaves. The Highway Capacity Manual i.e. then used and
recognised that it was inappropriate in the UK situation, as have you I note.
You talk about using an alternative method which has been added to the
Highway Capacity Manual, because the original manual was developed for

35

interstate highways for which a high level service, minimal C was allowed,
whereas we're operating to the, in Auckland, at a level of service E and F for
which lower standards are appropriate. You talk about the distance being
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adequate provided a fifth lane is added between Constellation Drive and
Greville Road to allow for the weaves. But would you agree that a similar
weave distance would be appropriate on the eastern side for southbound traffic
if an overpass was provided as I have suggested between Albany Expressway
5

and State Highway 1 south. In other words, what's good for the goose is it not
also good for the gander? Would not the addition of a fifth lane southbound
achieve as good an effect as the additional lane which you approve of
northbound?
MR TINDALL: I only assessed the scheme as proposed to be able to ascertain any

10

adverse effects that may arise from the Proposal. I did have a look at the
options assessment process that had been undertaken and which resulted in
the decision to come out with the layout as shown. So I haven't expressly
calculated what the addition of a fifth lane would be with one of the rejected
options that was considered earlier in the scheme design. However, to assist

15

with the conversation, it is possible that the addition of a fifth lane would reduce
any problems that would arise, but you'd need to check and see whether or not
the flow pattern actually resulted in the same utilisation of that fifth lane which
has been assumed arises with the northbound. And there is no -- not
necessarily the case that that would be symmetrical. So, the fifth lane that's

20

been proposed assists in the northbound direction by allowing more traffic to
essentially move out a lane and leave less vehicles, lower density in the lanes
for which weaving would occur. Without assessing the explicit turning
movements, on and off movements, I wouldn't be able to say whether that
definitively would happen with a fifth lane southbound should an alternative

25

scheme be proposed or progressed.
MR WILLMOTT: Thank you. With regard to British standards today, would you be
familiar with the weaving standard used in the UK today?
MR TINDALL: Not today, no. I left the UK seven and a half years ago and at that time
the Design Manual for Roads and Bridges was the appropriate document to

30

use. I have looked and seen that that has been updated several times since I
departed from the UK, so would not be able to talk about those standards, no.
MR WILLMOTT: I note that you considered the alternative method that's been added
to the Highway Capacity Manual to allow for familiarity such as occurs in peak
periods in urban situations, but you didn't consider it useful to use the latest UK

35

standards?
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MR TINDALL: No, I focused on the Highway Capacity Manual, that's the one which is
also referenced indirectly through the AUSTROADS design guide which is the
appropriate standard for use in New Zealand. I undertook that assessment and
having assessed it in two different ways noting also the work that had been
5

done by the Applicant, and the additional information that was sent through
following the issues I raised -- sorry the issues that were raised in the
Auckland Council submission. I established that all of these methods that we
were looking at, largely showed that the weaving was going to be less than the
desirable by these designed standards, and therefore, we were in an area

10

where the local conditions were likely to be the dominant factor on whether or
not the efficiency of the network and the safety of the network and that was
where I then put forward in my evidence the request that the weave distance
did not get reduced any further and we discussed that in conferencing which I
believe was in section 7O, sorry on page 17 of the conferencing where we

15

established in the northbound direction that no further shortening of the weaves
was desirable.
MR WILLMOTT: Thank you. Just briefly then, on 7.60, you would approve it so long
as the additional fifth lane was added in the north bound direction, I read that -MR TINDALL: I don't have approval rights of this, but I would -- in considering the

20

weaving situation, then I would consider it to be desirable to include the fifth
lane northbound; also I'm referring to the information which the safety audit
team had come up with after they had been through this, the panel of specialist
safety assessors that investigated this very issue, they also recommended that
fifth lane.

25 MR WILLMOTT: I note the word "desirable" there, would you accept that four lanes

would have been acceptable, if marginal, but that a fifth lane was better?
JUDGE HARLAND: Sorry which paragraph are you looking at?
MR WILLMOTT: Just in his response he used the word "fifth lane is desirable".
JUDGE HARLAND: Yes all right, so you are referring -- yes.
30 MR WILLMOTT: So the fifth lane is desirable, but would you consider it to be

absolutely necessary, or would four lanes be still acceptable, if less desirable
than a fifth lane?
MR TINDALL: My assessment was undertaken on the fifth lane. My review of all of
the evidence put forward by the Transport Agency witnesses and in the safety
35

audit highlighted that a fifth lane was to be included in the application as it
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stands. And that is what I've assessed. I wouldn't be able to assess -- I
wouldn't be able to comment on an assessment of four lanes.
MR WILLMOTT: All right. Thank you, no further questions then.
~Cross-Examination by Ms McIndoe (10.57 am)

5

MS MCINDOE: First just a matter of clarification, when Mr Bangma introduced you he
said you were appearing as a witness for both Auckland Transport and
Auckland Council, and you replied "primarily Auckland Council".
MR TINDALL: That's correct.
10 MS MCINDOE: Now my understanding is that you are a witness for Auckland Council

only, is that correct?
MR TINDALL: That is correct, as my Evidence in Chief, and also the summary
statement I signed. I have had conversations with the Auckland Transport team
on matters through joint witnessing and matters on that side. However, my
15

client here is Auckland Council and my advice is as per my expertise.
MS MCINDOE: But as you say you've been involved in discussions that the transport
experts have undertaken as a group?
MR TINDALL: That's correct.
MS MCINDOE: I'd like to ask you some questions about Alexandra Stream

20

Underpass. Can you see the screen from where you are Mr Tindall? I
understand there are plans behind you if you would rather have a hard copy in
front of you.
MR TINDALL: Are you referring to sheet 4?
MS MCINDOE: I was going to 8, 9 and 10 really, in order to get the whole State

25

Highway 18 context.
MR TINDALL: I think I will be okay, if I struggle I shall ask. Thank you.
MS MCINDOE: If we look at the existing situation on State Highway 18 and we think
about how pedestrians and cyclists can cross State Highway 18 from north to
south or south to north, we can see on this General Arrangement Plan that

30

there's -- this one shows the Alexandra Stream Underpass, that is an existing
underpass that allows pedestrians and cyclists to cross.
JUDGE HARLAND: I'm sorry to interrupt but we need to have the number of it.
MS MCINDOE: This is sheet number 9 of the General Arrangements Plan.
JUDGE HARLAND: Sorry you might need to repeat your question.

35 MS MCINDOE: Sheet number 9 shows Alexandra Stream crossing and that's

crossing for pedestrians and cyclists, isn't it?
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MR TINDALL: That's correct.
MS MCINDOE: And if we go to sheet 10, can you confirm that there's existing
crossing facilities for pedestrian and cyclist at Albany Highway Interchange
which is shown on sheet 10?
5 MR TINDALL: There are on-road cycle facilities on the Albany Highway itself. There

is no ability to cross on crossings if you were a cyclist. There is no shared use
path facilities to cross, you would have to use the road.
MS MCINDOE: Cyclists would use the road?
MR TINDALL: Correct.
10 MS MCINDOE: And that would allow them to get to the north side of State Highway

18 and vice versa correct?
MR TINDALL: That's correct.
MS MCINDOE: And pedestrians, is there a footpath provided on Albany Highway?
MR TINDALL: On Albany Highway south yes, and on one side -- sorry, to the north,
15

apologies the plan's been reversed -MS MCINDOE: Yes, I also find it confusing.
MR TINDALL: -- to the north and there are footpaths on both sides of Albany
Highway.
MS MCINDOE: And if we go to plan 8, so the other end of State Highway 18,

20

Caribbean Drive, now there is no pedestrian crossing facilities at Caribbean
Drive, is there, for pedestrians to get across State Highway 18, currently?
MR TINDALL: There is no explicit crossing facility for them, for pedestrians at that
point, no.
MS MCINDOE: And if we go further east again and now I'm looking at General

25

Arrangement sheet 6 at Constellation, there's the ability for pedestrians and
cyclists to cross State Highway 18 at Constellation, isn't there?
MR TINDALL: There is the ability for pedestrians to cross. I'm not aware of the
cycling crossing facilities. I am not aware of those facilities there.
MS MCINDOE: But would there be anything to prevent cyclists, for example, walking

30

their bike across at the pedestrian crossing facility?
MR TINDALL: Oh alongside State Highway 18 at the moment there is nothing to stop
cyclists from riding on the road with traffic as it stands at the moment, no
anywhere along State Highway 18.
MS MCINDOE: And then if we consider how this stretch of State Highway will be once

35

the Project is complete -MR TINDALL: Yes.
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MS MCINDOE: -- the Albany Highway Interchange pedestrian and cycling crossings
will continue to be permitted in that area, is that correct?
MR TINDALL: That is correct.
MS MCINDOE: And the Alexandra Stream Underpass will remain?
5 MR TINDALL: I understand so, yes.

MS MCINDOE: And there will be a new crossing over State Highway 18 provided by
the new Paul Matthews Road Bridge, or Drive bridge.
MR TINDALL: That's correct, the details of how its accessed are not clear. So, if on
the path, on the shared use path as shown on screen in the top left corner at
10

the moment, then you are right, you are able to crossover to the south side -- to
the north side of State Highway 18.
MS MCINDOE: The General Arrangement Plans show a crossing, that's my point, are
you disputing that?
MR TINDALL: You were talking about cycling as well, and the General Arrangement?

15 MS MCINDOE: Walking and cycling.

MR TINDALL: The General Arrangement Plans did not show how cyclists could get
onto that, but they would be able to use that road crossing bridge, yes.
MS MCINDOE: On the shared used path?
MR TINDALL: Yes.
20 MS MCINDOE: And just to complete the picture, the ability to cross at Constellation

Interchange would remain after the project, wouldn't it?
MR TINDALL: As discussed for pedestrians, yes, there is no cycling facilities shown
as to how a cyclist would cross there without dismounting.
MS MCINDOE: But it would be the same as the current situation?
25 MR TINDALL: I believe so.

MS MCINDOE: So overall, we have one additional crossing after the Project is
complete, do you agree?
MR TINDALL: There is the addition of the overbridge at Paul Matthews Drive, yes.
But there are also the, for cyclists, there is the inability for cyclists to make the
30

manoeuvres by riding on-road given the restrictions that would be in place for
cyclists on State Highway 18 where pedestrians and cyclists would not be
permitted.
MS MCINDOE: But in terms of the ability to cross State Highway 18 there would be
an additional crossing provided?

35 MR TINDALL: At the moment you are able to cycle along State Highway 18 and cross

between several access points to 18 which would not be permitted as a cyclist
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following this scheme. And so, there is the bridge that you refer to which is not
there at present, and there are journey paths, links, which are available at the
moment which would not be available in the future for cyclists.
MS MCINDOE: I have to say I'm struggling to understand what these "journey paths"
5

are, could you please explain them to the Board and me?
MR TINDALL: Yeah, so you could come in and out of Paul Matthews Drive -MS MCINDOE: Sorry could you -- with reference to a plan?
MR TINDALL: Yeah, of course, apologies. So, on sheet 8 -- sorry, sheet 9, from Paul
Matthews Drive you could come out of it and go along the road to Unsworth in a

10

direct route.
MR MARK-BROWN: Going which way?
MR TINDALL: Heading right.
MS MCINDOE: Sorry, so you are suggesting cyclists should cross State Highway 18
at the location of Paul Matthews Drive, agree?

15 MR TINDALL: I'm saying you could.

MS MCINDOE: What's the -- it's an 80 kilometre speed zone in that area, isn't it?
MR TINDALL: Yes.
MS MCINDOE: Would you agree it's a hostile environment for cyclists?
MR TINDALL: Oh yes.
20 MS MCINDOE: You are not aware of that route commonly being used by cyclists

turning right out of Paul Matthews Drive?
MR TINDALL: I am not aware of it being commonly used no.
MS MCINDOE: Do you agree that a shared use path would be a more, I'm trying to
find a technical way of saying "friendly" environment to cyclists.
25 MR TINDALL: Assuming it was providing a link in connection that was in the direction

they wished to travel. People make a journey for several reasons. Sometimes
they go for a leisure trip in which case the quality of the journey and the
environment is a primary factor. In other cases, that journey is for a commute
journey, an ability to get from A to B, in which case the directness of the route is
30

significant.
MS MCINDOE: Do you agree that in future, the cyclists who might want to cycle from
Paul Matthews Drive to Unsworth, they could use Alexandra Stream
Underpass, couldn't they?
MR TINDALL: Yes.

35 MS MCINDOE: And do you agree that the shared use path provided on Paul

Matthews Drive is a benefit as compared to the current situation?
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MR TINDALL: It comes back to the type of journey that people are doing and where
exactly they're getting to and from as to whether that links where they are
starting from and where they are wishing to finish their journey.
MS MCINDOE: What I'm trying to establish is whether you consider that inclusion of
5

the shared use path within the Project is a good idea or are you suggesting that
actually it doesn't provide a benefit and there is no reason to include it?
MR TINDALL: It's one of the key objectives of the scheme to include it, so my
evidence would have to change significantly if it wasn't there because I
concluded the scheme as proposed to the objectives of the scheme and of

10

Auckland Council policy strategy, and therefore the inclusion of the shared use
path with the connections to the local network is very important for the scheme.
MS MCINDOE: Now you are aware that the Transport Agency proposes to upgrade
the Alexandra Stream Underpass by including lighting, do you agree that would
be a benefit to users of the underpass?

15 MR TINDALL: From a traffic and transport point of view partly I think it's -- as I

understand it, the CPTED which is more of an urban design, decide the lighting
applies from a traffic and transport point of view. There are other factors which
are more important than the lighting.
MS MCINDOE: So that's really something which we should ask Mr Brown about?
20 MR TINDALL: Indeed, please.

MS MCINDOE: What about the change to the approach to the underpass so that to
improve visibility on the approach, do you see that as an advantage from a
traffic and transportation perspective?
MR TINDALL: Indeed the safety element of the visibility which there are -- there are a
25

90 degree bend, which it's impossible to see through, which does lead to the
risk of cyclists in particular colliding with either pedestrians or other cyclists
coming the other way.
MS MCINDOE: In your evidence you include a statement at paragraph 7.12, you say
in the last sentence of 7.12:
"The Proposal will take that poor level of accessibility and amenity for

30

cyclists and result in it becoming completely inaccessible".
Would you agree that there is an element of overstatement in that
sentence?
MR TINDALL: I believe if you read it in conjunction with the sentence prior which
35

says:
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"In my view, State Highway 18 already creates a strong disincentive for
pedestrian cycling movements".
And it is in that context that the following sentence states that it will
become completely inaccessible, which is with the view that State Highway 18
5

will not be available for pedestrians and cyclists; and so, I'm comfortable with
that sentence that you read being not an overstatement when read in context.
MS MCINDOE: So you're referring there to the fact that it will become a motorway
and therefore cyclists won't be legally allowed to ride on State Highway 18?
MR TINDALL: Correct.

10 MS MCINDOE: Have you considered the Joint Witness Statement that was prepared

by the Recreation and Reserves experts?
MR TINDALL: I have seen that.
MS MCINDOE: You have seen that?
MR TINDALL: Yes.
15 MS MCINDOE: Now in that statement the experts agreed that there was no loss in

connectivity as a result of the Project. And if you'd like to pull that up it's
paragraph 5.8 so they say:
"The experts agree that while there is no loss in connectivity as a result
of the Project, there are good opportunities to improve connectivity for
20

pedestrians and cyclists across State Highway 18 to the west of Paul
Matthews Road."
Would you agree with that statement?
MR TINDALL: I agree that's what's within their Joint Witness Statement, yes.
MS MCINDOE: But do you agree with the sentiment?

25 MR TINDALL: I believe we've discussed that my view is that there is still a loss of

connectivity there. I do accept that that loss of connectivity is from a level of a
relatively hostile or a hostile environment to nothing at all. But I would say that
there is still -- there are some cyclists and pedestrians who would cross who
would not be permitted to, and therefore, from a traffic and transport
30

perspective, there is an element of loss of connectivity. And that may be a
different interpretation from expert view.
MS MCINDOE: In your summary statement, paragraph 1.8 you refer to additional
works to achieve a direction to the proposed shared used path. And you use
the word "required". They're not required to mitigate any effects of the Project,

35

are they?
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MR TINDALL: They are required in my view from a traffic and transport perspective to
deliver the objectives of the Project, which was to -- shared use path and
connections to local transports and the local network. These connections, the
additional connections link to the shared use paths, cycling, walking and cycling
5

facilities that are available.
MS MCINDOE: So these connections are required in order to achieve a better
outcome for pedestrians and cyclists than the one that's proposed by the
Transport Agency in the lodged documents?
MR TINDALL: No, I come back to it is my reading of the -- what the Project was

10

setting out to achieve from the executive summary of the transport assessment
which is to provide safe walking and cycling facilities adjacent to State Highway
1 and 18 in connection to the local transport networks. So, my statement there
is referring to that, the word "required" and my consideration of this comes from
delivery of that objective of the Project, that's where "required" comes in.

15 MS MCINDOE: Would you accept that another organisation could provide these

connections that would assist to achieve those objectives?
MR TINDALL: From my perspective who delivers these things doesn't -- wouldn't
change my expert view on the requirement of it. It's just the application and the
supporting evidence said that to deliver the outcomes that were sought, these
20

needed to be provided. I'm not an expert on funding of these schemes.
MS MCINDOE: Now if all of these measures which you list in paragraph 1.8 of your
summary, if they were to be provided do you accept that there would be -- the
shared use path scheme resulting would be a significant asset for walking and
cycling on the North Shore as a result of this Project, and these additional

25

connections?
MR TINDALL: It would prove beneficial to the community and would deliver on
several aspects of strategy and planning policy -- sorry, strategy and policy,
transport policy, yes.
MS MCINDOE: I have just one more question about this cyclist using State Highway

30

18, you said before you weren't aware of it being -- of cyclists generally
travelling from Paul Matthews Drive to Unsworth Drive, have you in fact ever
seen a cyclist undertaking that manoeuvre?
MR TINDALL: No.

35
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~Questions from the Board (11.20 am)
MR MARK-BROWN: Mr Tindall, in your summary you've given us today, 1.2 you've
expressed an opinion that the Proposal will deliver benefits and that several
specific issues that have been identified could be mitigated through minor
5

amendments to the design.
So, what you consider a minor amendment, does that include replacing
Alexandra Creek Underpass?
MR TINDALL: The use of the word "minor" is subjective. In the context of a cycling
scheme the replacement of the underpass would be quite a significant scheme.

10

In the context of the overall transport package of the segregated busway, the
motorway enhancements and some of the other works on the local roading
network, I would say that would be relatively minor in the grand context of the
overall scheme.
MR MARK-BROWN: So on this question of your -- in your 1.7 you consider the

15

underpass should be replaced. So, are you saying that that is to mitigate what
you see as an adverse effect on cyclists for the proposed Project as it stands?
MR TINDALL: The underpass at the moment does not deliver the safety and amenity
from a transport point of view for cyclists that a connection across State
Highway 18 either today or in the future would be desired.

20

The replacement as a standalone scheme would seem to be -- create
quite significant adverse effects in terms of the disruption that would be
required to implement that in the future and in terms of the congestion that
would be incurred and the additional costs that would arise from this once it's a
motorway to upgrade it in the future. Investigations into some of the other

25

planned networks around there that have been undertaken by the Applicant
during the scheme design and discussed at joint witness conferencing have
shown that the connections that are on the planned networks may not be
feasible elsewhere, which almost puts more eggs in the basket of the Alexandra
Underpass. There are challenges to the connection, I understand, at the

30

Bluebird Reserve and that would put more emphasis on the quality and amenity
and indeed the number of users potentially that would be coming through
Alexandra Underpass. And as an increase in the potential users that were
coming here compared to where the other schemes are that's where the
narrowness particularly of that underpass with only 1.5 metres width, means

35

that if somebody's got a pushchair or two cyclists are coming through there,
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that's well below what the design standard would require for a cycle shared use
path.
MR MARK-BROWN: So it seems to me what you're saying, can I just check with you,
that if we are to consider the need to mitigate the effects of the Proposal and
5

cycling, we need to consider not only as of now, but in some time in the future
as well, because you're saying that -- it seems to me what you're saying is a
large aspect of your recommendation that this be done now does relate to
what's happening in the future -- what might happen in the future. So, would
that be true that we shouldn't just consider the issue now, but into the future

10

and, if so, what sort of period would be reasonable, the full length of the Project
or the design life of the Project, which is what 2032?
MR TINDALL: So my conclusion that it should be done now was related to the fact
that once the upgrade has occurred here on the roading network to motorway
standards, the adverse effects that would be arising while attempting to deliver

15

this in the future would be significantly higher.
MR MARK-BROWN: So that is the main aspect of what you see to be the adverse
effects?
MR TINDALL: Indeed. The need for this in the future, I believe for this upgrade to
occur has come out of the fact that the investigations have shown that some of

20

the parallel routes, the Bluebird Reserve particularly, which was identified as an
underpass or as an overbridge, the investigation that's been undertaken and
the multi-criteria assessment referred to show that's unlikely to be achievable.
Which, to me, suggests that the upgrade of the underpass will be more
important to happen either now or in the future, and there would be adverse

25

conditions in the future to upgrading it compared to today.
MR MARK-BROWN: Just pursuing that issue of another option of an overbridge. So
is your evidence that you think there's been enough investigation done now
about potential other options for overbridges or similar that means that you can
safely say that you need to do -- make the underpass -- redo that now because

30

that's definitely going to be better than other options which might include doing
the underpass in the future, or doing overbridges.
MR TINDALL: I would not be able to be as definitive as that. I would say that the
work that has been presented through this strongly indicates that the underpass
at Alexandra would be the most likely way of addressing the connection

35

anywhere between William Pickering Drive and here, and Alexandra.
MR MARK-BROWN: Thank you.
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MR STEWART: Mr Tindall, one of the advantages I suppose of being tail end Charlie
is that a lot of the questions I was going to ask you have basically been
answered, but bear with me and I'll just go through these.
Just going first to your paragraph 1.8 of your summary statement, and I
5

think you briefly answered the questions to counsel, but just talking about this
what I call the "stubs" or where the shared use pathways end. And as I
understand it, the position of the agency is that they've put in these SUPs and
they end at certain place where somebody, some agency, can take them on
and pursue them and bring them into the rest of the network.

10

And I gather from what you're saying is that you think it should be done,
but you are not saying who should do it. But would you accept that what is
being proposed allows for the potential in the future for the SUPs to be
extended by somebody?
MR TINDALL: I have been out on site and had a look at what space is available as to

15

how this could be delivered. In some cases there isn't the space to be able to
deliver to the design standards now. However, from a practical and pragmatic
approach then there are ways forward to be able to deliver a connectivity that
would provide benefit and enable the shared use path that the agency is
proposing alongside State Highway 1 and 18 to connect to that existing

20

network. I understand that through -- there is no funding available to provide
this, these stub connections outside of this Project or even within this Project in
the current budget plans of Auckland Council or Auckland Transport.
MR STEWART: Okay, so can I take that as you saying that there is potential there for
the extension of the SUP in future, not necessarily by the agency, but by

25

Council or by somebody else?
MR TINDALL: Yes.
MR STEWART: I had some questions about the Alexandra Creek Underpass but I
think we've just about done that one. But let me just have a look.
One of the questions I had which really arose out of your answers to

30

another question was that you are saying that at the present time cyclists can
travel down State Highway 18 and exit at Unsworth Drive and that the Proposal
will cut off that possibility. And, as I understand it, it would be replaced more or
less by cyclists being able to go over the new bridge, the new Paul
Matthews Road overbridge, is that your understanding?

35 MR TINDALL: That's correct.
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MR STEWART: So on the one hand it seems to me and I'd like you to comment on
this, we have a situation where the cyclists may not be able to go down State
Highway 18, which I think you agreed was fairly unsafe possibly, I think those
might have been the words of the Council, not you. And on the other hand, it
5

would be replaced more or less with a route which is very safe, what's your
comment on that?
MR TINDALL: It will still require crossing of roads, albeit there are facilities to
cross -- crossing upgrade at the signal intersection at Paul Matthews Drive. So,
you would still be crossing those ramps which I would say would be relatively

10

safe, there is a crossing point there. It is certainly safer and there is the ability
to use the Alexandra Underpass to be able to connect between those two
points as well as an alternative method.
MR STEWART: And I think in answer to Mr Mark-Brown you've made some
comments about the possible replacement of the underpass, and there's just

15

one thing I just wanted to see whether you'd agree that the, shall we say rather
limited, or maybe that's unkind, the measures that are being proposed to do
some works on the underpass, and I think we're talking about the approaches
and the lighting and there's some improvements being made, would you agree
that these go some way towards offsetting or mitigating any adverse effects that

20

might arise through this Project?
MR TINDALL: My view of the adverse effects relate to the difficulty in providing a
wider, straighter underpass at this location in the future and the significant costs
that would arise resulting from that. The provision of the lighting in the
underpass I would not, from a traffic and transport perspective see that as a

25

significant offsetting of that, no.
MR STEWART: In your paragraph 7.41 of your main evidence where you refer to the
ramps, I suppose you could call them, at Rosedale Road which enables cyclists
to get off the shared use pathway down to the road. And you've made some
critical comments about there, or said it's not very good. But I think I

30

understand, do I not, that there's been some changes proposed, some
improvements or changes proposed to that arrangement, are you aware of
that?
MR TINDALL: At Rosedale?
MR STEWART: Yes.

35 MR TINDALL: I'm aware of discussions which would lead to a significant change at

this location, yes, some amendments to the design including stairs that would
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do that. I think it likely that that would be addressed in the future and also with
potentially other schemes that may work in parallel with what's proposed.
MR STEWART: And if that was done, would that, in your view, be an improvement to
the present situation as in the General Arrangement Plan?
5 MR TINDALL: Most definitely, yes.

MR STEWART: Now Mr Willmott, I was interested to hear Mr Willmott yesterday talk
about the possibility of bikeways and walkways, pedestrian walkways to the
east and to the west of State Highway 1. He was referring in particular to the
Apollo Drive, Hugh Green Drive on the eastern side, and also the Paul
10

Matthews Drive and the Bush Road route, which I hadn't thought of before, but I
suppose arguably could be said to be at the present time two alternatives
routes going basically from State Highway 18 towards the Albany commercial
centre, what's your view on that?
Now, his view I think was that one of the reasons you don't need the

15

SUP next to the Rosedale Landfill is because you already have these
alternatives, did you have any view on that?
MR TINDALL: Yes Mr Willmott makes a good point, there are alternative routes. In
the same way though that the busway is being provided is to provide a slightly
different set of alternative routes, so there are alternative routes for buses,

20

there are alternative routes for cars on the local road network. But we provide
motorway for people to be able to use in a slightly different way, which is those
people who may be going a little bit quicker, wanting to go a bit further. The
cycle way provides a different type of connection and with potentially different
type of cyclists or maybe runners as much as pedestrians along those routes,

25

it's people who want to be able to do a continuous journey without interruption,
crossing intersections and the segregation that occurs from that, it gives them
journey time reliability and indeed, over those lengths, safety benefits as well.
MR STEWART: So would you agree then, is it your position that the SUP on the
eastern side is actually a significant improvement in the existing cycling and

30

pedestrian network?
MR TINDALL: Once people are on that they are able to, I think, very safely and
efficiently travel reasonable -- good distances, so yes. And once they're able
to access that.
MR STEWART: Okay. Thank you, Mr Tindall. I think the rest of my questions were

35

basically answered by you to other people.
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JUDGE HARLAND: Yes, thank you, and forgive me if you had already dealt with
this elsewhere, but I just need to cover it off to make sure. In the JWS
transport and traffic general design layout at page 18Q, in relation to matters
concerning cycling, there were a number of matters that were listed to still be
5

outstanding, which I think when we look back at -- but the idea was that we
would be updated about that at the hearing, as to whether they were still
outstanding or not.
I just need to be sure that they have been addressed somewhere and
if so, where? Or not, as the case may be.

10 MR TINDALL: Over the last couple of weeks, I mean, there have been continuing

conversations and I understand in the opening there was a mention of a side
agreement? And the -JUDGE HARLAND: So those are to be covered by the side agreement, are they?
MR TINDALL: I understand that the side agreement covers these, or will do, yes.
15

It's my understanding at the moment.
JUDGE HARLAND: Thank you. That's helpful.
And then my only other question is just picking up on this mitigation
point in relation to the Alexandra Underpass, because you understand that in
order to legally justify what -- an upgrade, it would need to be related to some

20

kind of mitigation of an effect arising from the Project. And what I understand
you to be saying is well, it's really to do with the ruling out, if you like, of
future options because of the alignment and the difficulty that it would be to
provide the upgrade in the future, and that that somehow doesn't relate back
to one of the objectives of the Project, that you would therefore say is not

25

being able to be fulfilled? Or not? Because you had referred, in your
evidence, to the AEE objectives and I've got that in front of me, the need for
the project, and I just wanted you to flesh that out for me, so I understand
how your reasoning follows.
MR TINDALL: So this is to provide the safe walking and cycling facilities adjacent to

30

State Highways 1 and 18 and connections to the local transport networks.
That's the particular point.
JUDGE HARLAND: Yes. Right. Yes, well I think that's where I've got it. So, I'm
glad we're all looking at the same place. Isn't that a question of degree?
MR TINDALL: I would say so, yes.
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JUDGE HARLAND: So, using that as a starting point, how does that -- I want you to
help me with the degree issue and why you've reached your conclusion that
you have, in relation to that, if you follow what I'm asking?
MR TINDALL: Yeah. So, the Project, as a whole, has roading components, TPT,
5

bus improvements, potential for light rail, and walking and cycling
components. It's a multimodal Project with a number of different objectives.
In the case of the busway, there's the connection that goes into the bus
interchange which clearly at the northern end makes sense. It's the way that
it enters the bus station, and therefore allows the benefits to be delivered. I

10

imagine it's the same with the other connections to that shared use path.
The communities on either side of the State Highway 18 who wish to use that
path would need to be able to connect to it in some way, and the Alexandra
Underpass is one of the ways in which somebody from Unsworth Heights can
get on to that shared use path, by going through the underpass. In the

15

future, the transport network plan, which has been included within the
assessment, showed that there was to be a connection across Bluebird
Reserve, which, the information provided through this process has shown
may be quite challenging to provide. And therefore, to be able to deliver on
that safe and -- walking and cycling facilities, you have to be able to get on to

20

the facility, the shared use path, to be able to use it. And that's why the
Alexandra Underpass is such a key part of that whole network. Otherwise
people can't get on and off it with safety amenity.
Again, thinking of different users. That off-road type of path could
have people who are quite young kids that would be using it where -- and to

25

travel distances, the cycle distances aren't as long as some of the others.
And that's why that local connection at the Alexandra Underpass, rather than
the requirement to go to Albany Interchange, which is one and a half
kilometres further to the west, or Constellation Drive, to be able to cross and
get on to it, or even going as far as the Paul Matthews Drive overbridge, and

30

could reduce the distance on to that path.
JUDGE HARLAND: But isn't the problem that it's -- the difficulties with the safety of
all of this, and the usefulness of it are existing? They're already there. So,
it's already a problem of accessibility. You would say it's exacerbated by the
fact that --

35 MR TINDALL: Yeah, I don't doubt that. That underpass is not getting any narrower,

due to the -- in terms of the scheme. The agency did -- did I understand look
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to extend it to 2 metres wide by raising the bottom of the underpass to try and
give that width and recognition of the fact it is very narrow, and the drainage,
I understand from others, as it was to do with the drainage through that, that
that was not possible. And therefore, through this process, it's been
5

established that the ability to deliver the amenity that's intended from it, is
constrained, currently, and can't readily be mitigated other than by replacing
that underpass in its entirety.
JUDGE HARLAND: All right, well, I think the reality is it's probably just a difficult
thing to link, and I would invite your view on this -- to link the actual mitigation

10

with anything particularly specific now. It's more a future issue?
MR TINDALL: Today it would mean that the cost of upgrading that -- the day
after -- sorry, the day the construction finishes on the State Highway 18, the
cost of upgrading this underpass is significantly higher.
JUDGE HARLAND: Right. So, you would take the cause and effect through to that

15

particular point? So that the effect whilst it might be in the future, is caused
by what's happening as a result of this Project?
MR TINDALL: From my traffic and transport there; I'd say that I am aware of other
conversations with the experts with different views, but from a traffic and
transport point of view, it's the ability to deliver this upgrade and to meet the 3

20

metre minimum standards that would be challenging.
JUDGE HARLAND: All right, well, I think that's probably as far as we can take that.
Thank you. Anything else arising from our questions?
~Re-examination by Mr Bangma (11.47 am)

25 MR BANGMA: Yes, I just have one or two brief matters, Your Honour.

Mr Tindall, just in relation to this issue of weaving, you were asked some
quite lengthy questions by Mr Willmott, and the Board, and in those questions
I think focused at least in part on paragraphs 7.55 to 7.63 of your Evidence in
Chief, where I think to be fair you expressed some initial concerns about the
30

Project's potential to cause weave effects and therefore, perhaps crashes, as
I understand it.
However, if we turn to the Joint Witness Statement transport and
traffic general design layout model alternatives, dated 26 June 2017, at
page 17, in paragraph O, the third bullet point under O notes

35

that -- Mr Church has noted that safety audits will be undertaken where the

Page 385

performance of the weave will be reviewed. And the following bullet point
says:
"Mr Tindall considers this will address his concern, provided there are
no significant departures from what is currently included in the NCI Project
5

designation."
So, I take that to mean your concerns in your Evidence in Chief will be
addressed by this safety audit. Does that remain your view after the
questions from Mr Willmott?
MR TINDALL: Throughout the process, from when I prepared my Evidence in

10

Chief, through the formal engagement with the applicants' experts prior to
joint witnessing, the conversation that we had at joint witnessing, then that
has allayed my concerns. And, therefore, I stand by the statement that's
within the Joint Witness, which I've signed off, to say that my concerns have
been addressed.

15 MR BANGMA: Thank you. Changing topic, there were, in response to questions

from Ms McIndoe talking about the -- I guess, the issue of the existing level of
connectivity for cyclists, along State Highway 18 prior to this scheme going
ahead, and I just wanted to give you the chance to clarify; I've only got my
handwritten notes, but I understand that you talked about the Project
20

foreclosing -- I've written down, "some other journey path links would not be
available as a result of this Project." There's been discussion of Paul
Matthews Drive and that link, and what might happen there as a result of the
project, but I just wanted to check. Your use of "some" suggests that there
might be other journey path links which you consider might be affected. Are

25

you able to assist the Board and parties by clarifying what those might be?
MR TINDALL: Yeah, again, it's the ability to use the roading network. So anywhere
at the moment where you are able to get on or off the existing State Highway
18 between Albany Interchange and Constellation, anything there would
cease to be available.

30 MR BANGMA: And then, last topic or area, Her Honour I think, quite rightly, picked

up on -- referring to the same Joint Witness statement, transport and traffic
general design layout, 26 June 2016, Her Honour referred you to page 18 d),
and obviously it lists -- it lists up there a range of matters on which the
witnesses were to provide an update, and on the connections that are to be
35

provided between those areas listed in the four bullet points with a fifth bullet
point over the page. And you confirmed your understanding that those
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conditions will be addressed by way of a side agreement, which has been
indicated in opening submissions for the Council, which I understand you've
read?
MR TINDALL: Yes.
5 MR BANGMA: And then just to clarify so we're completely clear, there was a

question from Commissioner Stewart I think, where he was talking about
stubs and the future connections. I understand that's a -- the stubs and the
future connections which will be provided by someone else, that's a different
matter, and as indicated in the opening, that's by reference to a future
10

connection at the Rosedale Road Closed Landfill and Centorian Reserve?
MR TINDALL: Apologies for the confusion on that one. Indeed, the stubs -- you are
right; those are separate things and those at any point in the future could be
connected. I understand the Applicant has confirmed that the design will
facilitate those future connections at other's cost.

15 MR BANGMA: So that's different from the matters listed in the conferencing

statement at Q -MR TINDALL: Apologies.
MR BANGMA: -- where there is a future connection which is to be addressed
through the side agreement?
20 MR TINDALL: Apologies, yes.

MR BANGMA: I'm not sure that it was you that created the confusion, I just wanted
to make sure we are all clear.
The last question I have, and it is following on in relation to -- well, it
relates to the addition at Q, in the conferencing statement. So, you were
25

asked some questions by Ms McIndoe, I think, in relation to paragraph 1.8 of
your summary statement. And she focused in on the words where you say:
"I also think that additional works are required to achieve a connection
to the proposed shared use path".
And then you list those additional connections there.

30

I think Ms McIndoe was trying to explore what you mean by that.
You've said they were required to achieve a connection between those
points; you haven't said they're required to mitigate an effect? I just -- you
could read those words quite literally and say that it's necessary to provide a
connection between those two points and that's he's envisaged under the

35

side agreement. I just wonder if you could clarify to the Court what you
intend by those words?
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MR TINDALL: Well, as there is no shared use path at the moment, along the side
of State Highway 1 or -- State Highway 1 in particular, then there is no
demand there which a poor level of connectivity to nothing, and needs
mitigating, is that the provision of the shared use path, in itself, creates
5

a -- because of the lack of connection to where anybody can get on or off it,
is what creates the need, which is why I've used the word "required" to
connect on to that shared use path. And it is from that literal point which is a
shared use path without the ability to get on and off it, at the locations we've
discussed, would seem not to be easy to then demonstrate how you're

10

achieving the objective of the scheme. So, I always understood the intention
was for the shared use path to provide connections to allow people to get on
and off it, to get benefits that are outlined and that's how I assessed the
scheme, and these additional little links to those, that then is what allows the
outcomes and the benefits of the scheme, which I assessed to be achieved.

15 MR BANGMA: Thank you. I have no further questions.

JUDGE HARLAND: Yes, thank you. Are there questions arising from the questions
that we asked Mr Willmott?
~Questions arising by Mr Willmott (11.56 am)
20 MR WILLMOTT: Yes. With regard to the Alexandra Underpass, it might help the

Board, with regard to the proposed widening of that, if it knew the existing
usage of that underpass and what difference the widening would make to
that usage. Would the witness be aware of the actual usage at the moment?
JUDGE HARLAND: Well, we've actually received some updated evidence about
25

that, because there was some survey material provided.
MR WILLMOTT: Oh, right.
JUDGE HARLAND: Thank you. But we could ask him, are you familiar with the
recent survey and the evidence that was prepared to show a snapshot, albeit
for a small period of time, I think over one week, on various times of the

30

usage of that particular underpass?
MR TINDALL: I am. It was appended to the Joint Witness Statement, I believe
from the Construction Joint Witness Statement. I was actually reading that
this morning, where the hourly -- it is in one of the annexes to this, the hourly
usage was some 20 cyclists an hour at peak and some, up to, I think it was

35

another 15, 16 pedestrians through the -- as well, that was the peak on a
Saturday from memory.
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JUDGE HARLAND: Yes, we've received that as evidence. You should have it in
your bundle of material too, but I appreciate there's a lot of it.
Thank you.
~(The witness withdrew - 11.58 am)
5

~MARTIN JOHN PEAKE (Affirmed) (12 pm)
~Examination in Chief by Mr Bangma (12 pm)
MR BANGMA: Is your full name Martin John Peake?
MR PEAKE: It is.
10 MR BANGMA: Do you confirm that you've prepared a Brief of Evidence on behalf

of Auckland Transport in this matter, dated 25 May 2017?
MR PEAKE: I have.
MR BANGMA: And that your qualifications and experience are as set out in
paragraphs 1.1 through to 1.6 of that statement?
15 MR PEAKE: That's correct, yeah.

MR BANGMA: Are there any corrections you'd like to make to that statement of
evidence?
MR PEAKE: There is one correction I'd like to make, yes. I have included that in
my summary statement.
20 MR BANGMA: Your Honour, we could address it as part of the summary

statement?
JUDGE HARLAND: Yes, that's fine.
MR BANGMA: Okay. With that correction that we'll come to, do you confirm that
your statement of evidence is true and correct to the best of your knowledge?
25 MR PEAKE: I do, yeah.

MR BANGMA: And as you have just indicated, you've also prepared a summary
statement in this matter. I understand everybody should have a copy. Could
you please read that statement starting at paragraph 1?
MR PEAKE: My name is Martin John Peake. I am a traffic engineer and Director of
30

Progressive Transport Solutions Limited ...(Reads 1 - 6 (c) Summary of
Evidence Statement)... Albany Highway, this is Albany Highway South,
should not form part of the North Island Project and will continue to work with
NZTA to monitor this road and if necessary prioritise funding through the
appropriate processes and mechanisms.
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What is left open ...(Reads 7 - 7.2 Summary of Evidence Statement)...
as to the principles of a condition or side agreement but understand that the
exact wording is still being worked through.
MR BANGMA: Two very brief points of clarification arising from your summary
5

Mr Peake, so your reference at paragraph 5 (f) to CTMP.6 and adverse
effects on public transport and Auckland Transport being involved in any
review on that where thresholds are not being met, you are familiar with the
opening statement for Auckland Transport where we indicated at paragraph
4.8 that that's something which the agency has agreed in principle is

10

acceptable?
MR PEAKE: Yes, I am.
MR BANGMA: Thank you, I just wanted to clarify that. And lastly at paragraph 7.1
of your opening statement so that's the bits where you are referring to what is
left open, you are referring then to the number of lanes on Rosedale Road

15

under the motorway, which remains unresolved, as this is linked to a
separate Project, for a connection to a possible Rosedale Road busway
station at that location.
Again, with reference to Auckland Transport's opening, which I have
understand you're familiar with, that is a matter that's left open, is it your

20

understanding that's something that will be pursued through a side
agreement between Auckland Transport and the agency?
MR PEAKE: That's my understanding, yes.
MR BANGMA: And Her Honour has asked the Auckland Transport to comment on
the appropriateness of that in its closing submissions.
That was all. Please answer any questions. I can see Mr Willmott has

25

one.
~Cross-examination by Mr Willmott (12.11 pm)
MR WILLMOTT: Thank you. Please excuse me if you've already addressed this
30

only question I have, I haven't got a copy of your evidence and I wasn't able
to understand what you were saying. So, my question is, in 3.2 you say: "I
have considered the operational effects of NCI on the local road network, and
have identified a number of matters that require further investigation and
potentially mitigation during the design phase. I consider these could be

35

managed .... (a) provision for the future widening of McClymonts Road Bridge
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and (b) ensuring the design of Rosedale Road at State Highway 1 and future
proofs for widening of Rosedale Road."
Given what was discussed earlier on this morning -- were you here for
the whole of the morning?
5 MR PEAKE: I was, yes.

MR WILLMOTT: Yes, you will be aware that we've discussed a 50% increase in the
traffic on the underpass Greville Tawa just from the impact of the new
motorway changes, together with another perhaps 50% at least from
development of the Albany commercial area and intensification of residential
10

development, together with the University, on Albany Expressway.
Are you happy that the operational effects on Tawa Road to
Greville Road underpass are acceptable, and if not, how would you propose
ameliorating those effects in the same manner as you are promoting
amelioration of McClymonts Road Bridge and Rosedale Road?

15 MR PEAKE: I think from the assessment of the information that was provided to

me, I didn't see any operational issues with that particular link. I think the
traffic modelling that's been undertaken would have -- has taken -- taken
the -- I think, taken into account future land uses in that area, and therefore,
traffic that might be generated by that should have been included in the
20

modelling. And if there was an effect on that particular link, it would have
been picked up in the traffic modelling. So, I'm satisfied that that particular
link should be able to accommodate forecast traffic flows.
~Questions from the Board (12.14 pm)

25 MR STEWART: Just one question, I think. I have got a note here in my list of

questions that there are several paragraphs in your statement of evidence
and I refer to 6.5, 6.7, 6.30, etc. These are all paragraphs where you have
made some comments about matters in the Project with which you have a
problem. Now, I just would like you to confirm for me, because I think I
30

understand from your summary, at the end in paragraph 7, it appears that
what you're saying as a result of expert conferencing is that those concerns
which you've expressed in your evidence are now reduced to two, is that
right?
MR PEAKE: That's correct.
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MR STEWART: Good. Yes. So, I'm glad that that means I don't need to ask you
any other questions, because I'm quite clear about the two that you referred
to.
JUDGE HARLAND: So I just have a question dealing with Waterview, the
5

difficulties that occurred during Waterview, with patronage drop off because
that was a matter that you had referred to in your Evidence in Chief, at
paragraph 6.44, and despite the fact that you now say that's been resolved, I
did ask questions of another witness to perhaps flesh out what those
difficulties were and how they were not able to be appropriately managed

10

through that Project, so that I could reach a view, or we could reach a view,
about whether what's now proposed, regardless of what the experts say, is
really going to do the job.
So, if you could help me please with that?
So, what happened during Waterview that wasn't managed properly

15

that led to this difficulty with the bus services?
MR PEAKE: So, at that time I was actually working for Auckland Transport in their
traffic operations team, and I was sort of involved partly in the sort of works
that followed, highlighting the fact there was an issue in terms of the
passenger drop off. So, the background to it is that when they were doing

20

the construction work particularly along the causeway, they took out some of
the shoulder running bus lanes and some of the priority measures that were
on the westbound on-ramp at the Great North Road interchange, and as a
result of that there was quite an impact on the operation of those buses in
terms of they were caught up in the general traffic congestion along State

25

Highway 16. So as a result of that there was a lot of people who chose to
use alternative modes of transport. There wasn't a specific condition, I don't
believe, within the Waterview conditions that sort of enabled them to monitor
the effects on the buses, which meant that the Transport Agency and
Auckland Transport had to be very reactive in terms of looking at measures

30

to win back some of the priority measures that they lost and to try and get
that patronage back. So, there was a significant amount of effort put into
coming up with some significant changes to basically provide that bus
priority. So, there was some works that went on at Great North Road
interchange to put in a priority lane underneath the interchange. They did

35

some changes to the on-ramp, and they also looked at some significant
changes elsewhere on that motorway network. So, it was a whole lot of
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effort, and time put into -- basically, trying to address those problems that
occurred. So, coming to this project, I certainly felt that it was important,
given the importance of the busway and bus priority measures that are on
State Highway 16, and the potential effects at Paul Matthews Road if that
5

gets closed off for the right turning movements, that there are monitoring
measures in place so that we can be more proactive in terms of identifying
that potential drop off and having something in place that can mitigate that
effect.
JUDGE HARLAND: So again, this is not said to be critical of anybody, it's

10

simply -- it's understood that people learn as they go along and every Project
hopefully gets better, but when you say there was the reactive approach
needing to be taken by Auckland Transport, was the agency responsive to
the difficulties when they were discussed, even though there wasn't a
condition? Or was it really Auckland Transport who had to fix the problem?

15 MR PEAKE: It was a joint.

JUDGE HARLAND: A joint.
MR PEAKE: Yeah, it was between the Transport Agency, the Alliance, and
Auckland Transport.
JUDGE HARLAND: So the relationship was good enough for that to be dealt with,
20

even though it was after the event rather than being able to be dealt with
quickly as you might have liked?
MR PEAKE: Yes.
JUDGE HARLAND: All right. Now yesterday I asked Mr Maule, and he might not
have been the right person; you might be the right person to talk about the

25

monitoring situation, and how regularly you think that monitoring needs to be
early on within the Project to check whether or not there are in fact problems
for buses at certain pinch points, and he indicated early on I think once a
week, and then perhaps at some point monthly. I'd just like your expert view
on what might be required and if it is different for different parts of the Project

30

with which you're familiar, if you could help me with that, I'd be grateful?
MR PEAKE: I think, from my perspective, I would probably concur with Mr Maule's
assessment that certainly initially a weekly monitoring would be sensible, so
that sort of small changes can be picked up quite early, and then as the
Project develops, and there's confidence there that the patronage isn't just

35

rapidly dropping off, that that monthly reporting then just gives you that
confidence that things are moving forward in an acceptable fashion. There
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might be times within the Project where having gone to maybe a monthly
report, that you then go back to a weekly one. So for instance, if you are
closing off the right turn movements into and out of Paul Matthews Road,
there might be -- I think you would at that stage want to have a more rigorous
5

monitoring exercise about that, because there's quite a significant right
turning movement there that's going to get displaced, and that could
potentially have an effect on the buses, particularly at Constellation Drive
Interchange, where the buses come out of that Constellation Drive Bus
Station and then onto the motorway. There is a potential there for some

10

additional delays for those buses.
JUDGE HARLAND: So, in terms again of how that might find its way into an
arrangement between the people who need to know about this, we heard
yesterday from Mr Maule that the monitoring would in fact be undertaken by
Auckland Transport. Is that correct -- or who would do it?

15 MR PEAKE: So I think Auckland Transport are in the best place to do the

monitoring in terms of putting the data into the system, and basically looking
at that data to say well, is this an effect on our buses or not? Because I don't
think the Transport Agency or the Alliance would have the necessary
knowledge to know what's -- what is an effect and what's not. So, I would
20

see that Auckland Transport will pull that data off, do some analysis on it, and
then feed that through to the Alliance, and then the Alliance would then work
with Auckland Transport to address anything that comes out of that
monitoring.
JUDGE HARLAND: Right. So, in terms of condition obligations, and where it might

25

find itself, do you think there needs to be something in a condition, in a
construction management plan, or one of the various plans under that,
perhaps the public transport one or something, to pick up on that point
specifically?
MR PEAKE: I think CTMP.6 --

30 JUDGE HARLAND: I was going to ask you about that, because that is the one -- is

it 6 -- let me just see. 6D is it? 6 to 6D -- well, it might not be necessary for
you to answer this question specifically, but the point is you think it's got to be
there to a certain degree?
MR PEAKE: That's correct.
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JUDGE HARLAND: Is there an additional cost to Auckland Transport to do the
monitoring, that you're seeking to recover or anything like that, or is it just
something that you would do anyway?
MR PEAKE: I think it's something that Auckland Transport does anyway, and I think
5

on a project on this scale they would probably want to be across that.
JUDGE HARLAND: So the feedback loop you think would be sufficient?
MR PEAKE: Yeah, so the feedback loop is to make sure that the traffic
management measures are being put in place, and so that there's -- to make
sure that those traffic management measures are actually addressing what

10

they were meant to address, so they're actually improving the situation.
JUDGE HARLAND: All right. Well, I think that's been helpful. Thank you very
much for that. Is there anything further anyone wants to ask questions about
that are arising from the questions that we've asked? No.
~Questions arising by Mr Willmott (12.26 pm)

15

MR WILLMOTT: I've got an extension of my previous question.
Are you aware of the level of service existing at the moment on the
Tawa Road Greville Road underpass?
MR PEAKE: I couldn't quite say exactly what that service is; I'll be honest.
20 MR WILLMOTT: It's generally accepted it's congested; I haven't seen a level of

service established anywhere, but I would guess it's about D, or possibly E,
which is the bottom before you get to F, forced. When you said you're happy
with the modelling, do you know what level of service that modelling came up
with, for that underpass?
25 MR PEAKE: I don't recall off the top of my head. I don't think I have those details

exactly with me here.
~Questions from the Board (12.17 pm)
JUDGE HARLAND: Perhaps I could help. It would be pretty unusual for a model to
30

put in an F, wouldn't it, as an input? Or as a desirable outcome? You
wouldn't want to model it at that would you?
MR PEAKE: But the model, I guess it's what it's predicting it to be?
JUDGE HARLAND: Yes, I see the output.
MR PEAKE: Yeah, that's right. So, I can't exactly recall what it was at that location,

35

but I don't think it was significantly worse than the base case, if I remember
rightly.
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JUDGE HARLAND: The base case being what's there at the moment?
MR PEAKE: Yeah, the reference case.
~Comments from the Board (12.28 pm)
5 JUDGE HARLAND: Yes, is it difficult to find that out? I see Mr Cross is coming

forward he might be able to put something?
MS MCINDOE: I think if we can just have a couple of minutes we might be able to
provide you with something.
JUDGE HARLAND: Yes, certainly. We might be able to answer this. The other
10

option, Mr Willmott, if this creates too much pressure now, is would that be
something you would be comfortable being fed to you before you actually
give your evidence, next week?
MR WILLMOTT: Yes.
JUDGE HARLAND: And then if there is a question you've got about that it looks like

15

Mr Cross may or may not be around, but we might be able to deal with that?
Would that be acceptable?
MR WILLMOTT: Yes, I would be happy to leave it to the Board once it knows the
various inputs.
JUDGE HARLAND: Right. Well, perhaps if we leave it to you; I will leave that

20

option open to you because you might want to ask some questions about it,
but if I could rely on you, Ms McIndoe please, to make sure that Mr Willmott
gets that information and we can go from there, because it sounds as if this
witness can't actually answer that question.
MS MCINDOE: No. I will leave that with him, but we will have the discussion with

25

Mr Willmott.
JUDGE HARLAND: You are happy with that Mr Willmott?
MR WILLMOTT: Yes.
JUDGE HARLAND: Very good. All right. Well, that concludes today. Now we just
need to do a bit of a round up to see how we are going.

30

~(The witness withdrew - 12.30 pm)
~Timetabling matters discussed (12.30 pm)
JUDGE HARLAND: For next week we've indicated at the outset today that we
didn't need Mr Bluett or Mr Lee, at least for Monday, and then we get into

35

Tuesday, into Mr Willmott's case and Mr Fogarty's case and then Mr McGarr
because he's going to be on leave thereafter for a little bit. So, the plan I
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think looks as if for the rest of that week people are getting to grips with the
conditions and things so that we can presented with one set of conditions
that have been agreed and then we can look at those and see whether they
are appropriate or not. Is that what's planned?
5 MS MCINDOE: Yes. I have been trying to arrange a meeting and I understand

Mr Bangma and Mr Berry are both available on the Wednesday so we will
take the opportunity if the Board is not sitting on Wednesday to meet with the
Council and the planners and also other relevant experts if they are able to
attend, with the hope that we can present you with a new set when the
10

hearing recommenced the next week.
JUDGE HARLAND: The only difficult with that is that Mr McGarr talked about
Tuesday, but we will talk about that outside of here as to how that might fit in
and how we might need to work that. It might not be a significant point at all,
I don't know. Was it intended that then the rest of the week would be left with

15

us not doing anything?
MS MCINDOE: That's what I had thought, on the basis that there was nothing in
the schedule. Of course, there's plenty to do if the Hearing doesn't sit. So, I
think you can rest assured.
JUDGE HARLAND: You'd be grateful for that?

20 MS MCINDOE: We'd be very grateful yes.

JUDGE HARLAND: Well all right. That's helpful and then everyone can prepare
what they need to.
So thereafter, we're looking towards Monday the 31, we have already
scheduled individuals, or people, who would be inconvenienced if that were
25

to be changed, and then there are some expert witnesses also. Taking us
through to Tuesday with the noise people, and then we start planning.
We consider it's unlikely, as we mentioned at the outset, that we'll
need Mr Mitchell, subject to however that pans out over the next week, and
then we get into Kiwi's case thereafter.

30 MS MCINDOE: Your Honour, I understand Ms Williamson for the Hockey

Charitable Trust, we had discussions with her last night, and her preference
would be to appear later in the programme. You are probably aware while
the appeal period is still running there is some sensitivity with her discussing
the decision relating from it. She would be much happier discussing it once
35

the appeal period has finished, and she will be able to then tell you whether
an appeal as been lodged or not.
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JUDGE HARLAND: That's entirely acceptable.
MS MCINDOE: And I wonder if the EPA might be able to reschedule Ms Williamson
for later in the programme, after the 31st of July. I know that will put her
immediately before the planning witnesses, but I feel she'll be more useful to
5

you at that point in time.
JUDGE HARLAND: That makes absolute sense. So, all right, we will be back here
on Monday then. Thank you very much everybody this week for your
courteous and helpful support to us. We are well underway and that's a good
thing, and we will now take the break and adjourn again Monday 9 o'clock

10

thank you.
~(The hearing adjourned at 12.34 pm to resume at 9 o'clock Monday, 24 July
2017)
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~Day 5, 24 July 2017 (9.06 am)
JUDGE HARLAND: Good morning.
Are there any housekeeping matters that we need to deal with before we
5

start with the evidence today? No? All right, so the first witness, I understand,
is to be Mr Amputch?
MS SHEARD: That's correct. And just before we start I also have Ms Amelia Watson
from our office with me this morning.
~ARTHUR ROBERT AMPUTCH (Sworn) (9.07 am)

10

~Examination in Chief by Ms Sheard (9.07 am)
MS SHEARD: Good morning, Mr Amputch.
MR AMPUTCH: Good morning.
MS SHEARD: Do you confirm your full name is Arthur Robert Amputch?
15 MR AMPUTCH: It is.

MS SHEARD: And you've prepared two statements dated 20 April 2017 and 15 June
2017?
MR AMPUTCH: That's correct.
MS SHEARD: And do you confirm you have the qualifications and experience set out
20

in section 1 of your evidence dated 20 April?
MR AMPUTCH: I do.
MS SHEARD: And do you confirm that the contents of those statements of evidence
are true and correct to the best of your belief?
MR AMPUTCH: They are.

25 MR SHEARD: And did you participate in the conferencing with the landfill witnesses

on 20 June 2017?
MR AMPUTCH: I did.
MS SHEARD: And can you confirm that you have prepared a summary statement of
evidence dated 21 July?
30 MR AMPUTCH: I have.

MS SHEARD: Can you please read that statement?
MR AMPUTCH: This summary statement provides a summary of my Evidence in
Chief dated 20 April 2017 and ...(Reads 1.1 - 3.1 of Summary of Evidence
Statement)... I addressed matters raised in the evidence of two submitters,
35

Mr Jack Turner witness for Auckland Council and Ms Simonne Eldridge,
Rosedale Closed Landfill witness for Auckland Council.
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I also updated the Board and submitters on planned site investigations
...(Reads 3.2 - 4.6 of Summary of Evidence Statement)... Updates: I update
the Board and submitters on the matters raised by Mr McGarr. Mr McGarr, the
Board Planner who produced the technical advice conditions (landfill) on
5

14 July 2017. Mr McGarr provided further advice to the Board on Landfill
Conditions including some amendments to conditions attached to the 6 July
2017 JWS - Planning.
In general, I support amendments suggested or similar which would
safeguard the Project's construction workers and landfill staff.

10

With respect to the matters raised by Mr McGarr, I have had discussions
with Mr Rumsby who was author of the landfill gas and construction odour
assessment sections of Technical Report 7, otherwise referred to as
assessment of effects - corridor encroachment on Rosedale Landfill.
With respect to the matters raised by Mr McGarr, I have had discussions

15

with Ms Eldridge, landfill expert for Auckland Council.
I concur that the further amendments and restructure suggested
...(Reads 5.5 - 5.14 of Summary of Evidence Statement) ... Monitoring shall be
for methane, carbon dioxide, carbon monoxide, oxygen, hydrogen sulphides,
and organic vapours.

20 MS SHEARD: Apology here, as you have are probably noted the plans attached to

his Joint Witness Statement are black and white. They are the same ones that
are attached to the Joint Witness Statement, but we've handed out an extra
copy for ease of reference.
25

~Comments from the Board 9.21 am)
JUDGE HARLAND: Thank you very much.
Now, I imagine as a result of the changes you might want to have some
questions, do you, or do you not?
MR BANGMA: Well as it turns out, Your Honour, that the Council does not have any

30

questions, and that's due to the high degree of alignment between Mr Amputch
and Ms Eldridge, who you will hear from shortly.
JUDGE HARLAND: I was just wondering because there are some mentions to
changes in conditions here that have been subject to the planning and landfill
conferencing session. They are minor ones. Are you intending to just address

35

those with Ms Eldridge, there's no --
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MR BANGMA: That's right, Your Honour, those changes have been discussed with
Ms Eldridge, and she is, broadly speaking, supportive of them; so, there is
alignment between Ms Eldridge and Mr Amputch.
~Questions from the Board (9.23 am)

5

MR MARK-BROWN: Mr Amputch, so I have been looking at Craig McGarr's 14 July
report and the conditions recommend amendments associated with that. Do
you have a copy of that memo at least?
MR AMPUTCH: I have a copy of the recommended amendment and memo attached
10

to it, yes.
MR MARK-BROWN: The first question I have relates to LW.1B. So, we're talking
about the Landfill Management Strategy being consistent with the Project
Alliance Agreement as it may be modified. So, is the reason for that -- is that
because you anticipate ongoing modifications to the Project Alliance

15

Agreement, or either you do, or perhaps NZTA does? You don't see any
problems with that?
MR AMPUTCH: To the best of my knowledge Commissioner, the Appendix A4, has
been agreed and, if any, there should be very minor amendments. So, with a
Project Alliance Agreement it differs slightly from a normal procurement where

20

the designer would prepare specifications for the constructed event or the
tendered event priced on. In this case, because the Transport Agency is a
partner in the Alliance then they actually develop what is by default a de facto
specification, referred to as the minimum requirements. I assisted the project
designer, Mr Moore to prepare that. That statement was provided to the

25

Auckland Council Closed Landfill and Contaminated Land Response team.
Ms Eldridge referred to it in her rebuttal evidence and evidence and has
attached it to her evidence, and discussions that we've had internally have
shown that there will be -- there is unlikely to be any change to that document.
MR MARK-BROWN: Okay, thank you.

30

I'll move on to condition LW.1D, and the wording of that. So, it's talking
about monitoring of the slopes and dealing with concerns of instability.
MR AMPUTCH: Yes.
MR MARK-BROWN: So I understand, I think, what the condition is trying to get at,
however, I do have problems with the wording talking about "a potential risk to

35

landfill stability". It seems those words to me, and for fear of being somewhat
pedantic, seem to be a tautology, in other words, a risk. The risk means that
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there is a potential for something, and you're addressing that, so if you've got a
potential risk it doesn't seem to me that word "potential", doesn't really help to
clarify that, and I was wondering can you please explain to me how you see
that working? So, for some -- the Council officers are looking to implement this
5

condition, there's always, with a landfill on a slope, I would imagine there's
always a potential risk. So, can you just help me with that, and whether -- I
guess I'm interested in whether you see there might be, given my comments,
whether there might be opportunity or desire to clarify that? Because it's not
clear to me what it means.

10 MR AMPUTCH: Okay, so Commissioner Mark-Brown, this condition was developed in

conjunction with Ms Eldridge and the planners. I think that the Commissioner
who facilitated asked a similar question. We then re-worded this condition, so it
does not actually resemble what we had originally put there. So, in terms of
actually how it would work, we would put in place the monitoring that was
15

required to assess the settlement of the landfill or otherwise. It would be
assessed by someone appropriately qualified; so, we're talking about a
chartered professional geotechnical engineer with considerable experience in
earthfill and in landfill, and that they would then assess both visually and by way
of analysis and back analysis whether there was any -- whether there were

20

issues and then they would have to come up with remedial measures or
measures to address the risk.
MR MARK-BROWN: Are you saying that you think the words are clear enough to
provide direction to implementation of the conditions to meet the needs?
MR AMPUTCH: To the best of my knowledge, yes.

25 MR MARK-BROWN: Okay.

If we move on to LW.4f, it talks about measures to avoid or mitigate the
impact of the works on waste stability. What is meant by "waste" there?
MR AMPUTCH: So, that is the refuse of the landfill itself, and it would be then
the -- so at this landfill in, addition to the waste mass after the landfill was
30

closed in 2002, the landfill continued to operate until around 2009 as a clean fill
site. And there is clean fill material that has been placed on top of areas that
were already virtually at completion in terms of the refuse fill. And this is where
they've then placed -- so, I'm referring to the entire mass of the refuse, plus the
clean fill layer above it and the capital above it.

35 MR MARK-BROWN: Would it not be helpful to have that as a definition because when

I saw "waste" in there --
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MR AMPUTCH: I agree it would be useful.
MR MARK-BROWN: So it's the refuse mass plus clean fill?
MR AMPUTCH: Yes.
MR MARK-BROWN: Again, coming on to LW.8, subsection H, again I wonder
5

whether it might be helpful to have a bit more clarification how the works will
achieve the factors of safety against instability and the relevant codes, perhaps
adding "acceptable factors of safety", do you think that would be helpful
clarification?
MR AMPUTCH: Yes, it would.

10 MR STEWART: I just had one question, and I think it's probably been overtaken by

events. I was looking at your Evidence in Chief on paragraph 12.4 where you
say amongst other things:
"In my view, Council’s submission as it relates to the Landfill is too
prescriptive and stymies innovation in design".
15

And then you go on with a few other comments which are slightly
negative, shall we say.
Do I take it from what you've just told us this morning in your
evidence -- summary evidence, that basically that's there's a large measure, if
not almost total measure, of agreement now between you and Ms Eldridge?

20 MR AMPUTCH: There is.

MR STEWART: So there aren't any matters of any significance?
MR AMPUTCH: No matters of any significance.
MR STEWART: No doubt we'll hear about that later, but thank you for that.
JUDGE HARLAND: I don't have any questions. Are there any questions arising?
25 MR MARK-BROWN: I just have one more. Just regarding the conditions of dust. So,

for other parts of the proposed conditions for the works, the wider works, there
are quite stringent conditions on dust in terms concentrations of dust. Would
you see that those would necessarily apply to the works at the landfill as well
and wouldn't need to be more stringent?
30 MR AMPUTCH: I think they should apply to the landfill works as such. We are also

conscious of potential presence of hazardous substances, and potentially
asbestos at this landfill. So, I guess they would be more stringent than for the
general -- the rest of the Project.
JUDGE HARLAND: Is there anything arising from that? No, thank you.
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Thank you very much, Mr Amputch for your very clear evidence and for
the helpful way that you have attached everything we need to look at for your
evidence. Much appreciated.
~(The witness withdrew - 9.33 am)
5

~SIMONNE FRANCES ELDRIDGE (Affirmed) (9.34 pm)
~Examination in Chief by Mr Bangma (9.34 am)
MR BANGMA: Is your full name Simonne Francis Eldridge?
MS ELDRIDGE: Yes.
10 MR BANGMA: Do you confirm that you've prepared a statement of evidence in this

matter dated 25 May 2017?
MS ELDRIDGE: Yes.
MR BANGMA: And that you have the qualifications and experience set out in
paragraphs 1.1 through to 1.5 of that statement of evidence?
15 MS ELDRIDGE: Yes.

MR BANGMA: Are there any corrections you'd like to make to that evidence?
MS ELDRIDGE: No.
MR BANGMA: Do you confirm that the contents of that evidence is true and correct to
the best of your knowledge?
20 MS ELDRIDGE: Yes, I do.

MR BANGMA: And you've been involved in expert conferencing for this matter?
MS ELDRIDGE: Yes, I have.
MR BANGMA: And you've had further discussions with Mr Amputch recently in
relation to the changes to the conditions which he has addressed in his
25

summary statement?
MS ELDRIDGE: Yes, I have.
MR BANGMA: Have you prepared a summary statement in this matter?
MS ELDRIDGE: Yes.
MR BANGMA: Could I ask you to please read that summary statement starting at

30

paragraph 1?
MS ELDRIDGE: Yes.
My name is Simonne Frances Eldridge. I am the Sector
Director - Energy - Industry - Waste for Tonkin and Taylor Limited. My
background ...(Reads 1 – 13 of Summary of Evidence Statement)... I do not

35

support cross-reference to LW.10.
Thank you.
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~Questions from the Board (9.40 pm)
MR MARK-BROWN: In these various points that you've' just made, are you saying in
all of these that you agree with Mr Amputch, and you are essentially clarifying
5

or making some changes from what the planners recommend, would that be
right?
MS ELDRIDGE: That's correct sir.
MR MARK-BROWN: You would have heard me ask Mr Amputch about this condition
LW.1D and I'd just like your opinion on that. I guess my concern is that the

10

wording seems a little bit vague, and I guess my question is are you happy that
the wording is going to be clear enough so that when the consents are
implemented, the Council will be clear about what's required?
MS ELDRIDGE: Thank you, sir. The inclusion of this consent condition was in
response to something in my original evidence, as obviously unacceptable

15

slope stability issues are considered to be of importance. On reflection, having
listened to your question, I think "potential risk" is a similar tautology to
"ensure", or other words in consent conditions. It could be modified to
something like "an unacceptable risk to landfill stability", that might clarify it.
And, you know, I have the benefit of being the second person, so I was able to

20

reflect on that.
I think the main thing from Council's perspective in relation to the closed
landfill, in my experience with managing this particular-- or being involved with
the management of this particular site, is that we need to keep it reasonably
open to enable works to meet the objective, and that's what I strongly believe in

25

risk assessments, because they get to consider all the issues for the specific
work that's being undertaken. So, if you're happy with that "unacceptable" I
think that would be my recommendation to make it clearer.
MR MARK-BROWN: Thank you that's helpful to me. Thanks very much, that's all I
have.

30 MR STEWART: I'm not sure if it's a question or a comment. Because it's fairly

technical I'm trying to cross-reference between your evidence and
Mr Amputch's, and I think it will require for us to go away and just quietly do
this. Mr Mark-Brown will probably do it more quickly, because he's an engineer,
but I think it was stated that you and Mr Amputch are basically on all fours with
35

these conditions now, or more or less, and I wonder whether we are going to
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get an updated version of the conditions at some point, and I'm not sure who
would be producing that?
MS SHEARD: We are re-visiting the conditions on Wednesday as a group, so we'll
make sure that all the wording's picked up.
5 MR STEWART: Thank you. And if there are any differences still, which I detect that

there almost aren't, they will be identified in that document?
MS SHEARD: We will highlight any differences, but as far as I am aware they are
completely aligned at the current time.
MS ELDRIDGE: If I may just make one comment? I did actually notice, and I
10

apologise, I didn't -- I was provided with Mr Amputch's proposed changes prior
to today, unfortunately it was late on Friday night and I missed the definition
he's used in here of "experienced environment practitioners". My preference
would be to see that related back to the same definition we've used in LW.1A
where we've defined very specifically the land -- what we define as being a

15

landfill expert, it's not one person, but it's the roles of which; that would make
those conditions more consistent. But as I say, I apologise I had not raised that
with Mr Amputch.
MR MARK-BROWN: Which part of Mr Amputch' recent statement?
MS ELDRIDGE: 5.12. He's proposed a revised version -- some revised wording to be

20

included in LW.5 and he's said that "the landfill gas risk assessment by an
appropriately qualified and experienced environmental practitioner".
MR MARK-BROWN: Yes, and you are saying that you'd prefer the definition reads?
MS ELDRIDGE: So under LW.1A, we've referred to for the purpose of the landfill
conditions "a suitably qualified person (or persons) means a Chartered

25

Professional Engineer with a minimum 10 years relevant landfill gas experience
who is acceptable to the Auckland Council (Team Leader Northern
Monitoring)". It's just consistency, and I believe that within that definition gives
you the, you know, as we said, it's not one person, it's the relevant experience
to that task.

30 MR MARK-BROWN: Okay.

JUDGE HARLAND: I don't have any questions. Thank you very much for, again, a
very constructive approach to this difficult topic. Could I say we have raised
some issues about the conditions that you've addressed with open minds, and
improved, so thank you very much.
35

~(The witness withdrew - 9.46 am)
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SHANNON BRAY (Affirmed) (9.47 pm)
Examination in Chief by Ms Sheard (9.47 am)
MS SHEARD: Good morning. Do you confirm that your full name is
Shannon Bray?
5 MR BRAY: Yes.

MS SHEARD: And do you confirm that you have prepared a statement of evidence
dated April 20, 2017, and 15 June, 2017?
MR BRAY: Yes.
MS SHEARD: And do you confirm that your qualifications and experience are
10

correct as outlined in section 1 of your evidence dated 20 April?
MR BRAY: Yes.
MS SHEARD: And do you confirm to the best of your knowledge and belief that the
contents of both those statements of evidence are true and correct?
MR BRAY: Yes. There is one minor amendment which I'll come to.

15 MS SHEARD: Certainly. And do you confirm you have prepared a summary

statement dated 23 July 2017?
MR BRAY: Yes.
MS SHEARD: Can you please read that summary statement?
MR BRAY: Certainly. Good morning.
20

This summary statement provides a summary of my Evidence in Chief
dated 20 April, my rebuttal evidence dated 15 June, and includes updates to
my evidence as a result of conferencing.
I just need to make some corrections to my evidence. At paragraph
13.49 of my Evidence in Chief, I have provided a table assessing every

25

property adjacent to State Highway 18, and Constellation Drive, and Rook
Reserve. Unfortunately, and my apologies, there was an error in the
numbering of the properties in this table, as follows.
JUDGE HARLAND: Well, just hold on please, so we can cross-reference it.
MR BRAY: Yes. So, it's on page 43 of my Evidence-in-Chief.

30 MS SHEARD: Now, Mr Bray is going to take you through what the amendments

are, but if you note on page 2, he has actually produced a -JUDGE HARLAND: Reproduced it? Thank you very much for that. I will just make
a note on the Evidence in Chief, if you just bear with me for a moment.
MR BRAY: So it's near the edge of the table on page 43, I made reference to 47
35

Barbados Drive being 10 metres to Paul Matthews Road and 5 metres to the
SUP; apologies, that should have been 49 Barbados Drive, 47 is actually a
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property that is a front section and is screened from the Proposal by number
49, and I've got some references there where you can find that on the maps
in my annexures. And so, the consequence of that is on the next row, 49
needs to be just taken out from that, so that row refers to 51 and 57 only, and
5

unfortunately my error was transposed into the conclusions at
paragraph 13.60C and 16.2C. Those should both read 49 rather than 47.
I confirm that I have re-checked all the other properties in my analysis and
they remain correct.
Summary of my Evidence in Chief: I have undertaken a detailed

10

assessment of the proposed urban design outcomes ...(Reads 3.1 - 5.4 of
Summary of Evidence statement)... records that I will make several changes
to the UDLF. I will take those as read shall I, or would you like me to go
through them?
~Comments from the Board (9.57 am)

15

JUDGE HARLAND: Yes, if they are going to be tracked, or are they going to be
included? Are they in the shared -- updated set of conditions?
MS SHEARD: Yes, that's correct; they're actually changes to the UDLF.
JUDGE HARLAND: Yes, and I appreciate that, but we don't want to scurry through
20

those documents and figure it out for ourselves.
MS SHEARD: No, absolutely. We are just putting off reprinting it because it's a bit
of a palaver to get it printed on those great big sheets, so, if we could
consolidate it all into one further issue, at the end, that would be our
intention.

25 JUDGE HARLAND: All right. Well, that's fine. The other alternative is -- the way is

to just print the pages that the changes are to be made to and have those
noted, but what you'll appreciate, Mr Bray, is that we have a lot of information
we have to collate. So, if there are things that you need to draw to our
attention, you can't assume that just by reading them we've actually got
30

them. So, if they're important you need to let us know.
~Examination in Chief continues by Ms Sheard (9.58 am)
MR BRAY: Okay. Well I guess they're all there and they're documented, but if I just
move to 5.7, what we are suggesting to do, further to Ms Sheard, was to

35

provide you, by the end of the hearing, a new revision of the UDLF in its
entirety, and we'll give it a new revision number. So, it will be revision 3,
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which means in the conditions you can then refer to the UDLF revision 3 in
the confidence that all of those elements are in there.
~Questions from the Board (9.59 am)
5 JUDGE HARLAND: Right. Thank you. That would be helpful. And on that point,

can I just ask that those particular changes, they've come out of, obviously,
the JWS so there's no actual issue about them not being agreed or anything
like that? All right. Well, that's helpful. Thank you for that.
So yes. You don't need to read through all of that paragraph 5.3.
10 MR BRAY: Okay. And that's really the same for 5.4, 5.5, and 5.6, which are all just

marked changes that need to made be.
JUDGE HARLAND: Right.
~Examination in Chief continues by Ms Sheard (9.59 am)
15 MR BRAY: At 6.1 then. I have read the Joint Witness Statement prepared by the

noise and vibration experts and understand ...(Reads 6.1 - 6.5 of Summary of
Evidence Statement)... and reflect the original intention to use the stormwater
pond maintenance area as a basketball court.
Thank you.
20

~Cross-Examination by Mr Bangma (10.02 am)
MR BANGMA: Good morning, Mr Bray. It would probably come as no great
surprise to you that I'd like to ask you some questions about the Alexandra
Stream Underpass, and in particular I wanted to explore with you the
25

relationship between the underpass NZTA has proposed in the SUP, and the
effects of not upgrading the underpass to the standard proposed by the
Council in this hearing, and what the Council is seeking the Board is that it be
upgraded in accordance with option 3, in the alternatives assessment
prepared by NZTA.

30

Now, Mr Brown considers it would be a better outcome if the proposed
shared use path along State Highway 18 was entirely on the southern side.
If it was to be on the southern side, for its entirety, that would provide a
higher level of connectivity to Unsworth Heights than what is proposed,
wouldn't it?

35 MR BRAY: It would if you only look at that section. That section would, but the

shared use path will go beyond that in time.
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MR BANGMA: And you've explained in your evidence, as have other witnesses,
that the reasons why that's not going to happen, due to the design of the
motorway and, Your Honour, the Council accepts that's not within scope, but
I understand that there would be better connectivity, wouldn't there, with
5

Unsworth Heights, if it was on the southern side?
MR BRAY: No, I don't know if there's better connectivity. I think there is
already -- there is going to be connectivity from Unsworth Heights across the
Albany Interchange, and through the introduction of the Paul Matthews Drive
Overbridge.

10 MR BANGMA: Well, but with what's proposed, at the present, there would be

connectivity, as you say, down the Albany Highway, and then through this
existing underpass.
MR BRAY: The Alexandra Stream underpass.
MR BANGMA: Surely it would follow, wouldn't it though, that there would be even
15

better connectivity with Unsworth Heights, for that last portion, if it actually
joined Unsworth Heights down that last portion of State Highway 18?
MR BRAY: Well, there would be, potentially, a connection at Bluebird Reserve, but
that would probably be the only additional connection that I would see,
because it would be connected at Albany Heights; it's connected at

20

Rook Reserve and it would be connected to Paul Matthews. So, Bluebird
Reserve would be the only point that would be an additional connection.
MR BANGMA: Right. And just while we're talking about additional connections, I
understand that the Greenways Plan envisages an additional connection
being provided between Bluebird Rise and William Pickering Drive, but

25

conferencing has concluded that's unlikely to be feasible?
MR BRAY: Yes, I worked with Mr Moore on that. When you look at it on a planned
viewed, you go, "Yeah, easy. We'll just put a bridge across there", and then
you get into three-dimensional design, and you realise actually how
challenging that is. It's not an easy solution. You would essentially lose a lot

30

of Bluebird Reserve with ramps, and, on the other side it's just as difficult.
You'd potentially end up with lifts, which are not an ideal situation just from
ongoing maintenance and also crime prevention et cetera.
So, it's possible to construct some sort of an overpass from between
those two points, but it's certainly not easy, and would come with a number of

35

compromises.
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MR BANGMA: So that leaves, as points of connection, travelling down Albany
Highway, travelling through the underpass at Alexandra Stream, or across at
Paul Matthews?
MR BRAY: Yes.
5 MR BANGMA: And I wonder, Your Honour -- I am in Your Honour's hands, I have

here -- it's just a copy of page 31 of Kiwimaps. I appreciate we have all of
the General Arrangement Plans before us, but I wondered if it just might be
easier and more efficient in exploring the connectivity in different roads with
the witness, if I provided him with a copy of this map, which I have been
10

referring to myself. I also have copies for the Court.
JUDGE HARLAND: Yes. Well, is it possible for us to get it up on the screen or not
particularly?
MR BANGMA: Apologies Your Honour. I have 15 hard copies here?
JUDGE HARLAND: Well, let's have the hard copies. I think that's just the same.

15 MR BANGMA: Apologies for this low tech, which I'm proposing.

JUDGE HARLAND: No that's all right. We might struggle to find it otherwise. So,
whereabouts is this from again?
MR BANGMA: Your Honour, this is a color photocopy from a hard copy of
Kiwimaps 2015, path finder. It says here edition 29. And as Your Honour
20

can see from the photocopy, it's on page 31 of the maps.
JUDGE HARLAND: So are you going to produce this? What I was really asking, is
this cross-referenced in the evidence somewhere so far or not?
MR BANGMA: No, apologies.
JUDGE HARLAND: Right, well that's all right. We will produce it as an exhibit. It

25

will be Council Exhibit 1.
~Auckland Council - Shannon Bray - Exhibit 1 (10.08 am)
MR BANGMA: So Mr Bray, you have a copy of this now exhibit in front of you?

30 MR BRAY: Yep.

MR BANGMA: And you can see within that the general Unsworth Heights area,
which is shown in, broadly speaking, boxes Y16 and 17?
MR BRAY: Yes.
MR BANGMA: Thank you. So, look, I just wanted to explore with you the different
35

connections that people might use. Now were you here when Ms King gave
her evidence?
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MR BRAY: No sorry; I wasn't.
MR BANGMA: I see. Well, Ms King indicated in response, I think, to a question
from Mr Willmott, that likely routes for pedestrians and cyclists were a
combination of directness and pleasantness, or at least -- or attractiveness I
5

believe. Words to that effect. So, I just wanted to explore that with you. So,
for residents who are living in the, if I could call it, the western part of
Unsworth Heights, so perhaps within that square Y16, now they could
potentially cross State Highway 18 and travel along down Albany Highway to
the various schools and businesses, Cafes, other opportunities down there,

10

but via Albany Highway. However, that would essentially require them to
travel, for instance, up Unsworth Drive, or up to Sunset Road, and then down
Albany Highway to do that?
MR BRAY: Yes, that's correct. Yeah, they would.
MR BANGMA: I see. So that would be less direct than using the Rook Reserve

15

underpass, wouldn't it? Is that fair?
MR BRAY: Depending on the destination, potentially. Yes.
MR BANGMA: And Albany Highway at present doesn't have any dedicated shared
use path facilities, I understand, from driving to and from this hearing, up to
the interchange with State Highway 18, does it?

20 MR BRAY: I'm not aware of any, but I haven't specifically looked.

MR BANGMA: So it wouldn't be a particularly attractive environment for
pedestrians and cyclists, is that fair to say?
MR BRAY: I haven't assessed that, sorry.
MR BANGMA: All right. Whereas alternatively, if pedestrians and cyclists were to
25

travel through the Rook Reserve underpass, once they'd negotiated and got
through the underpass, they could, assuming this Project is confirmed, they
could access NZTA's proposed shared use path on the other side?
MR BRAY: Sorry, on what side?
MR BANGMA: Sorry, on the northern side of State Highway 18? Once they had

30

travelled through -MR BRAY: Yes, that's correct. There's a connection from Alexandra Creek up to
the shared use path.
MR BANGMA: Yes, and NZTA has offered as part of a side agreement, to extend
the shared use path that's proposed right up to where it joins, as I understand

35

it, that's with the existing shared use path on Albany Highway at Bush Road.
MR BRAY: Okay.
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MR BANGMA: So as a result of that, once they were through the underpass, they
could effectively stay on the shared use path, up State Highway 18 on the
northern side, and then right down Albany Highway, is that correct?
MR BRAY: Yes.
5 MR BANGMA: And for the most part that would be fairly attractive proposition,

wouldn't it?
MR BRAY: Again, it all depends on where you were heading to, but -MR BANGMA: With reference to my earlier question, so sorry if I wasn't being
clear, what I'm putting to you, I guess, is that would be a more direct and
10

attractive alternative than for instance going uphill up Sunset Road and then
down Albany Highway, where for sections of that there's no shared use path
facilities at all at present?
MR BRAY: I guess so, yes. I mean, I guess I make the point that they can do that
right now, as they want to. You know, there are routes through there that

15

those people can take currently.
MR BANGMA: Sorry, which routes are we -MR BRAY: Well the ones -- you are talking about -- you can currently come from
Unsworth Heights, go into Rook Reserve, go through the underpass and into
Bush Road via Paul Matthews Road at the moment.

20 MR BANGMA: But the NZTA are, and the counsel has acknowledged, proposing

shared use path facilities on the northern side of State Highway 18 that would
be an improvement to that situation, aren't they? They would be more
attractive than what's there at present?
MR BRAY: No, I think we're saying that the shared use path provides greater
25

connectivity overall. We're not saying that it provides direct connectivity or
improvement for a small community in Unsworth Heights. We're looking at a
bigger picture which is connecting, you know, creating a spine, I guess, of a
shared use path that others can connect to, and in the future that would be
extended. So, my view is that the connectivity is improved, generally, for a

30

wide area, not necessarily for a specific catchment.
MR BANGMA: Well, I understand that, but -- I think you've answered my question,
but the question was would it -- do you accept it would be more direct and
attractive for residents particularly in the western part of Unsworth's Heights,
to travel through the Rook Reserve underpass and use your proposed share

35

use pathway structure as an alternative of travel for instance along
Sunset Road and down Albany Highway?
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MR BRAY: Potentially, yes, depending on where they were going, but yes
potentially.
MR BANGMA: No thank you, that's fair. So as a result of that, and the fact
that -- so we've discussed the shared use path is going to be located on the
5

northern side, not the southern side. Do you accept that this connection at
Rook Reserve, Alexandra underpass is an important connection, isn't it?
MR BRAY: I think it's as important as it is now. Yeah. I mean, yes, it provides a
connection under the motorway. So yes, it is important.
MR BANGMA: But the importance of that connection will increase, won't it? As a

10

result of the facilities that you are -- that NZTA, sorry, is proposing on the
other side?
MR BRAY: Well, we're not certain about that actually. I've seen various numbers
that the forecasting doesn't indicate that's going to be significant increases.
MR BANGMA: We can talk about the numbers if you like?

15

So, I understand the numbers that you're referring to, you can correct me if
I'm wrong, I shouldn't assume, but there is a pedestrian and cyclists’
movements count prepared by Flow Transportation Specialists Limited and
that's attached to the Joint Witness Statement transport and traffic site
specific impacts date 23 June 2017?

20 MR BRAY: That's correct.

MR BANGMA: And I think Mr Clark who works at Flo, I understand, has also
referred to that in his rebuttal evidence?
MR BRAY: That's correct.
MR BANGMA: So this is -- this document refers to three surveys being carried out
25

counting the number of pedestrians and cyclists who were travelling through
the underpass at present?
MR BRAY: Yes.
MR BANGMA: So that survey indicates that there are people using this facility at
present, doesn't it?

30 MR BRAY: Yeah, there are people using it, yes.

MR BANGMA: And the amounts obviously vary at different times of the day, but in
some hours of the day, for instance, there is -- there might be as many 20
people. That's what it says here, in the survey. Saturday 11 May,
northbound, between 12 pm and 1 pm, 20 people used it, for instance?
35 MR BRAY: Yes.

MR BANGMA: Now that count obviously is based on the existing situation, isn't it?
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MR BRAY: It is, yeah. It's a remarkably low number, I think, but -MR BANGMA: Well, what I want to explore with you is, it's common ground through
all of the conferencing and I think as you've acknowledged in your evidence,
the underpass as it exists at the moment doesn't comply with relevant urban
5

design guidelines or CPTED principles does it?
MR BRAY: No it doesn't; I agree with that.
MR BANGMA: It wouldn't be regarded as best practice if we were building a new
underpass today, is that fair?
MR BRAY: No, it wouldn't, no.

10 MR BANGMA: So that could -- do you accept in general terms, that could

potentially limit the number of people who might use it?
MR BRAY: I expect it probably does, yes. I think that, particularly at night, I think
there would be people who wouldn't want to use it.
MR BANGMA: And would it be reasonable to assume if the facilities were -- if the
15

underpass was upgraded, so that it did comply with CPTED principles and
best practice of urban design, usage of that facility might increase, is that a
reasonable assumption?
MR BRAY: I think it's a reasonable assumption. I think the challenge, having been
through the design exercises with Mr Moore, is that we actually can't get

20

what you'd say is a perfect or a best practice design underpass. We can't get
the height or the width. I think in the UDLF we've suggested 5 metres by 5
metres; it's not possible to get that size. It's also not possible to control the
flooding that goes through there. So, there will continue to be flooding
through the underpass no matter what changes are made. So yes, I think

25

people will be -- if you were to increase the design, yes; I think it would be
more attractive, but it certainly would still not be an ideal solution.
MR BANGMA: Well, in terms of what might be possible, in terms of upgrading this,
that's something which the Council has explored through cross-examination
with other witnesses. Were you here when Mr Schofield gave his evidence?

30 MR BRAY: Sorry, no. I wasn't.

MR BANGMA: Well Mr Schofield in his rebuttal evidence does refer to an options
assessment undertaken by NZTA -MR BRAY: That's correct.
MR BANGMA: -- for upgrading this. And one of the options that NZTA considered
35

was Option 3, which would involve upgrading the underpass so that it was 3
metres by 3 metres. That's correct, isn't it?
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MR BRAY: 3 metre by 3 metre on a diagonal alignment.
MR BANGMA: On a diagonal alignment.
MR BRAY: Yeah.
MR BANGMA: And, I understood, in response to -- I understood from answers to
5

questions from Mr Schofield, that that option is technically feasible.
MR BRAY: Yes, I think it's acceptable; I think it's technically feasible to be done, but
it can't be designed to a best practice -MR BANGMA: I see.
MR BRAY: -- underpass design.

10 MR BANGMA: All right, well we can explore that -- we will get to that, or explore

that. I just wanted just to finish off though, on questions focusing more on
who might use this connection, well, we can come to the design standards
and what's achievable or not achievable in a moment.
So, we've explored the Albany Highway route. Now, I understand, you
15

are obviously referring to the additional connection that's being provided at
Paul Matthews Drive as a pedestrian overbridge proposed there, as part of
this Proposal?
MR BRAY: That's correct.
MR BANGMA: And I understand that you, and I think Mr Clark, are both suggesting

20

in your evidence that residents in Unsworth Heights might choose to use that
connection rather than the underpass or that might divert some users away
from the underpass to use that option instead?
MR BRAY: Yes, I think it may well do. I think one of the benefits of the Project is
that there are currently no pedestrian crossings at Paul Matthews, and so,

25

the overbridge and the shared use path alongside that creates a very safe
environment for crossing the road at that point.
MR BANGMA: So that's an improvement on the current situation?
MR BRAY: It certainly is, yes.
MR BANGMA: But just exploring with you, I guess, the likelihood that say residents

30

in the western part of the Unsworth Heights would choose to use the Paul
Matthews Road Overbridge compared to the underpass, just to explore that
with you, so that would require those residents to travel down Barbados Drive
potentially?
MR BRAY: That's correct.

35 MR BANGMA: And then obviously cross at Paul Matthews which they could do on

this proposed facility. Now that might suit some people, depending on the
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direction they were headed, but for pedestrians or cyclists who wanted to
head in the Albany Highway direction, for instance to the various schools
located along Albany Highway, I think there's three schools along there, and
various businesses, while they could travel down Barbados and cross at Paul
5

Matthews and then travel up the shared use path, you accept that would
involve them effectively doubling back, wouldn't it?
MR BRAY: Yeah, I would anticipate those people would probably more likely go
across Albany Highway. If you were heading down Albany Highway you
would cross at Albany Highway Overbridge, I would have thought. I don't

10

know, I'm not a resident of there and I don't cycle there and walk there daily.
So, I'm -- you know, we're supposing where people might go and how they
might go.
MR BANGMA: Well, the first part of my question, if they were to use that route, that
would involve them doubling back wouldn't it, because they would travel

15

down Barbados -MR BRAY: Yes, it would, yes.
MR BANGMA: And coming back to Ms King's principles, that would be less direct,
wouldn't it?
MR BRAY: It would be less direct, yes.

20 MR BANGMA: I see. And we've explored, haven't we, residents from

Unsworth Heights using the Albany Highway? I know we're speculating, but I
also put it to you that that is less direct and potentially less attractive than
using the underpass -MR BRAY: For some, yes, I suspect that's true.
25 MR BANGMA: So, in terms of the relationship between the underpass and the

proposed improved shared use path facilities that NZTA is providing on the
other side, for many residents living in Unsworth Heights, particularly the
western side, that's going to be a more direct and attractive route than the
alternatives we've discussed, isn't it?
30 MR BRAY: For some, potentially. Yes.

MR BANGMA: I'd now like to move to asking you some questions about the extent
of the upgrade to this underpass that we've been talking about, the extent of
the upgrade that's proposed by NZTA, and explore the differences between
that and what the Council's seeking, which is Option 3.
35

So, perhaps as a starting point, if I could ask you to turn to page 21 of
your Evidence in Chief, Mr Bray? And in particular, at paragraph 11.30 of
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your Evidence in Chief, I believe you provide some analysis there from a
CPTED and urban design perspective of the existing underpass at present.
Now you say there:
"The current design of the underpass is less desirable from a CPTED
5

Crime Prevention Through Environmental Design Perspective."
MR BRAY: Yes.
MR BANGMA: I imagine we're all fairly clear, but can you just explain why that is?
MR BRAY: Yeah, I mean it's -- we've been trying to determine whether it was
constructed as an underpass or actually whether it was constructed as a

10

large stormwater pipe, but it sort of acts as both I guess, and it's narrow, low
in height, potentially dark in the middle -- I mean it requires lighting, but with a
wider and a bigger height you would have more natural light coming through
the underpass, but I think part of the -- some of the critical issues with it are
particularly on the northern side, as you come out of the underpass, that

15

there is a sharp sort of left-hand corner and then it sort of curves round up
into Rook Reserve which reduces visibility. So, when you're in the
underpass you don't know what's around the corner until you are right on that
corner. So, from a crime prevention perspective, you know, you haven't got
any options if somebody undesirable is hanging around there, you want to

20

get away from; you don't come across them, and yeah, no, the other thing I
was going to say was lighting through the entire route. Not just the
underpass itself, but right through the whole route at night, is an issue.
MR BANGMA: And in terms of CPTED, I understand, I guess none us know how
safe or unsafe this part of Albany is, but I guess the point I want to make is

25

that with CPTED it's also people's perceptions of safety, isn't it, and if they
can't see what's around the corner, even if in fact there's nothing around the
corner, that perception that their safety could be at risk makes the facility less
attractive to use or might put people off?
MR BRAY: Yeah. That's correct, CPTED is really all around perception,

30

surveillance and sight lines; that's correct.
MR BANGMA: Okay. Now going back to your paragraph 11.30, you've said there it
would be beneficial to widen the facility to at least 3 metres by 3 metres.
What's the current width at the moment?
MR BRAY: I haven't actually measured it, but it's probably only about 2.4 diameter,

35

I would guess.
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MR BANGMA: And the width of the -- that would be at the widest point of the
tunnel, the width of the path itself, would be less than that presumably?
MR BRAY: Oh, it's less than that, yes.
MR BANGMA: 1.8 metres or 1.5?
5 MR BRAY: Something like that.

MR BANGMA: So what's the benefit of widening the facility?
MR BRAY: Square to round -- sorry, round to square I should say, really, because
although it's 2.4 at its widest, or approximately that, it comes down quite
narrow at the top and bottom, and so by squaring that up and taking it out a
10

little bit more you would just get more light, more visibility through there, more
opportunities to pass other people.
MR BANGMA: I see. So, that's from a CPTED perspective, but also usage in terms
of people being able to pass each other? So, I think you said at the moment
it might be around 1.5 or 1.8 metres?

15 MR BRAY: Yeah.

MR BANGMA: I take it that's not wide enough, is it for pedestrians or cyclists to
squeeze past each other?
MR BRAY: Oh, it is wide enough; it's amazing what people can get past each
other -- on -- with a bit of communication.
20 MR BANGMA: All right. They wouldn't get stuck, they could fit past?

MR BRAY: Yeah, but it's more desirable to be 3 metres.
MR BANGMA: And what's the general width of the shared use path facilities that
are proposed elsewhere?
MR BRAY: 3 as a minimum generally.
25 MR BANGMA: I see. And Option 3 in NZTA's alternatives assessment, which is

what the Council seeks, that would in fact widen the underpass to 3 metres in
width, wouldn't it?
MR BRAY: Yes, it would, yeah.
JUDGE HARLAND: Are you going on to a new topic or is this still part of the width
30

issue?
MR BANGMA: No, I was about to move on to a new topic, I think, Your Honour.
JUDGE HARLAND: Would that be a convenient time now to take the break?
MR BANGMA: Yes, Your Honour.
JUDGE HARLAND: So you are still under questioning. So, I haven't mentioned it

35

to other witnesses, but it's desirable that you don't speak to anyone,
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especially people from your team during the break, and we'll adjourn for 15
minutes thank you.
~(Adjourned 10.30 am - 10.46 am)
5

~Cross-examination continues by Mr Bangma (10.46 am)
MR BANGMA: I can indicate to Your Honour before the break that I was moving on to
a slightly different topic.
Paragraph 11.30 of your Evidence in Chief, the last sentence of that
paragraph in fact you say:

10

"At the time of writing potential options in relation to the Alexandra Creek
Underpass are still being explored by the Transport Agency and I hope to be in
a position to provide an update prior to the hearing."
In terms of what is proposed by way of upgrade by way of NZTA, I
understand from questions to earlier witnesses that that is limited to or

15

comprises shifting the alignment of the path on the southern approach to the
underpass through Rook Reserve and providing lighting and CCTV coverage, is
that correct?
MR BRAY: That's correct.
MR BANGMA: So that would be an improvement to the existing situation, wouldn't it?

20 MR BRAY: Yes.

MR BANGMA: But it won't fully resolve CPTED issues, will it?
MR BRAY: No.
MR BANGMA: Option 3, which is favoured by the Council, would better address
CPTED issues wouldn't it, do you accept that?
25 MR BRAY: It would go a little bit further, I don't think it fully resolves the issue of the

underpass -- well the underpass when you look at it just as the underpass might
be a better situation, but holistic for that length of shared used path.
MR BANGMA: All right, but I mean on that point specifically Mr Schofield has given
evidence about the findings of NZTA's alternatives assessment for the
30

underpass, are you familiar with Mr Schofield's evidence?
MR BRAY: Yes.
MR BANGMA: And his evidence on the options assessment in Option 3 concludes
that would be preferable from a CPTED, as well as a user safety experience,
perspective because it would have better sight distances and visibility.

35 MR BRAY: That's correct.
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MR BANGMA: And as we've already explored, Option 3 would be 3 metres by 3
metres, wouldn't it?
MR BRAY: It would.
MR BANGMA: Which is wider than what's proposed by NZTA.
5

Moving now to the UDLF for this project, I understand from your
evidence that you were not involved in the preparation of the UDLF, but you
have become familiar with it and extensively reviewed it?
MR BRAY: That's correct. I came onto the Project after it had been notified. So I
have made some changes to the UDLF, hence the revision 2 that was put out

10

with my Evidence in Chief. But the core writing of the UDLF was done prior to
my involvement in the Project.
MR BANGMA: And your evidence to the Board is fairly clear, isn't it, the principals set
out in the UDLF are appropriate for this Project, aren't they?
MR BRAY: Yes, I've been involved in a number of Transport Agency projects of this

15

nature and I think that the UDLF captures the overall intent of sort of longer
term objectives for this corridor. Some of those will be delivered through this
Project and some of those will be delivered at later dates.
MR BANGMA: And, in your view, does the UDLF represent best practice?
MR BRAY: Generally speaking, yes.

20 MR BANGMA: I think at paragraph 10.7 of your evidence you say it's consistent with

best practice?
MR BRAY: Yeah, yes I think so.
MR BANGMA: In fact, if I could just get you to turn to paragraphs 10.7 and 10.8 of
your Evidence in Chief. I think wave already touched on paragraph 10.7 where
25

you say the UDLF is consistent with best practice.
Paragraph 10.8 of your evidence you expand on that a little bit more and
say that "the UDLF is informed by the Transport Agency's own published
documents Bridging the Gap and Landscape Guidelines". And you go on to
say it "recommends outcomes that provide more than just the minimum

30

required mitigation of urban design of landscape and visual effects."
MR BRAY: Yes.
MR BANGMA: So that all sounds very commendable Mr Bray, very high minded, if I
could say so, in terms of what's been proposed as part of this Project for the
upgrade of the underpass, do you consider that upgrade is consistent with your

35

UDLF?
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MR BRAY: Probably -- no I think it could -- more could be done to the underpass, but
it would not be just the underpass itself. As I said before, it would need wider
review of that area. And I go back to what I said before, is I think that there are
constructional challenges with the underpass that would prevent it from really
5

ever being able to provide what the UDLF sets out.
MR BANGMA: All right, I mean we understand your evidence that there are issues
beyond the underpass perhaps, but did I understand you to say you don't
consider what -- the upgrade that's proposed isn't consistent with the UDLF?
MR BRAY: Well it's not actually, no. In the UDLF in section 5.6 of the UDLF, which is

10

on page 36 -MR BANGMA: Thank you that was where I was headed.
MR BRAY: -- really set out there that an underpass should be 5 metres height by 5
metres wide.
MR BANGMA: Would it be helpful if we paused for the Board to find that?

15 JUDGE HARLAND: Well if that's just the evidence, it's the evidence, we can

understand there's a difference, 5 metres, 5 by 5 is the preferable?
MR BRAY: Yes, it's set out in page 36 of the UDLF, section 5.6, that would more
desirable. So, 3 by 3 doesn't meet that requirement, but it's a compromise
given the situation.
20 MR BANGMA: So 3 by 3 would be closer to meeting the NZTA's UDLF?

MR BRAY: Closer than it is currently.
MR BANGMA: Then what's currently proposed.
At 5.6 of the UDLF, I think it's page 36, there's also reference there to
providing an open environment, it says for the subway for clear lines of sight in
25

all directions for as far as possible. You would accept, wouldn't you, that Option
3, which is the option proposed by the Council, would better achieve that than
what's proposed by NZTA?
MR BRAY: Yes it would.
MR BANGMA: And lastly, just at 5.6, there is reference there to in relation to

30

underpasses providing an environment which is attractive and stimulating. You
would accept wouldn't you that Option 3 sought by the Council would be more
attractive in broad terms than the option proposed by NZTA?
MR BRAY: It would be, yes.
MR BANGMA: I just want to take you to one other part in the UDLF, one other

35

reference, Mr Bray. I believe it's page 22, of the UDLF. It's headed up 3.8.2,
"key opportunities that are identified". Then there is a subheading
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"connectivity" and there is a reference there to, third bullet, the third bullet point
down "facilitating safe high amenity pedestrian and cycling links across the
corridor and to the surrounding communities".
Now I explored with you in questions that the underpass obviously
5

provides a link to the community at Unsworth Heights and the shared used path
on the other side, doesn't it?
MR BRAY: Yes.
MR BANGMA: But it's not a particularly -- how consistent do you think that link is with
those principles there? I mean, it's not particularly high amenity and I think

10

you've said that there will be some CPTED principles which will be improved
but not entirely resolved. Is that fair?
MR BRAY: Yeah, 3.8.2 of the UDLF actually identifies opportunities not principles,
and so what it's suggesting there is look, in an ideal world if everything can't -- if
everything aligned wouldn't it be great to do those things? What happens

15

following that is some practical realities about what can you actually construct
and how far does your project go and how far does the budgets go? And so no,
we can't achieve everything that's on that opportunities list. That's the nature of
the Project.
MR BANGMA: No I understand that. But you've identified two things, constraints and

20

what can practically be done. Now, questions from Mr Schofield and other
witnesses, Option 3 which is favoured by the Council is technically possible,
isn't it?
MR BRAY: It is.
MR BANGMA: The other matter you addressed was a funding constraint and there

25

was questions from other witnesses that the cost of Option 3 would be
$5 million. So that's the funding cost of that option, are you familiar with the
overall cost for the entire Project?
MR BRAY: I'd rather not get into funding, that's not my area, that's really for
Mr Glucina.

30 JUDGE HARLAND: The other side of that, Mr Bangma, is that your witnesses will be

asked about why the Council hasn't offered to put some extra money into this.
MR BANGMA: Yes, Your Honour's indicated that.
All right, but to summarise my understanding of the answers, the
evidence that you've given, the underpass upgrade proposed by NZTA; so,
35

improving the alignment on the southern side, providing lighting, CCTV, that's
an improvement on the existing situation, isn't it?
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MR BRAY: It is.
MR BANGMA: But it's not best practice in terms of urban design, what we'll be left
with is it? Is that fair?
MR BRAY: Is it best practice? Best practice would be to build a 5 by 5 underpass
5

through there, realign all of the routes to it and from it and create a much better
connection through there. We've looked at it, it's not possible. So, no, it's not
best practice, because it's not achieving that.
MR BANGMA: And what's proposed won't -- it will be an improvement but it won't fully
resolve CPTED issues?

10 MR BRAY: It won't.

MR BANGMA: And it's not consistent with the principles that you've helped develop in
the UDLF, is that fair?
MR BRAY: No it's not.
MR BANGMA: Just one last topic of questions -15

~Questions from the Board (10.58 am)
JUDGE HARLAND: Sorry, I need to clarify that point, when you say "principles of the
UDLF", we already had some evidence that your reference to 3.8.2 "key
opportunities" was not part of that, do you want to ask that question a little more
20

specifically?
MR BANGMA: Yes thank you Your Honour. Yes, appreciate the clarification, 3.8.2
you did say were identified as opportunities, it's not consistent though with 5.6
at page 36 of the UDLF underpass and underbridges outcomes sought, is it?
MR BRAY: Neither the current or any of the three options would be consistent with

25

that, no.
~Cross-examination continues by Mr Bangma (10.58 am)
MR BANGMA: But I think as we've explored Option 3 would be more consistent,
wouldn't it?

30 MR BRAY: It's getting closer.

MR BANGMA: Just one last topic, that's just looking at the objectives that have been
set by NZTA for this Project. That includes an objective to provide safe walking
and cycling facilities adjacent to State Highway 1 and 18, I think that's the first
part. And connections to local transport networks. Now you would accept that
35

the underpass at Rook Reserve is a connection, isn't it?
MR BRAY: It's an existing connection.
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MR BANGMA: And this shared used path is going to be, the last portion of it on State
Highway 18 will be on the northern side, rather than the southern side.
MR BRAY: Yes.
MR BANGMA: So the underpass will provide the connection for residents in
5

Unsworth Heights to the shared used path, won't it?
MR BRAY: Well, we explored that before, for some people, yes it might do.
MR BANGMA: The objectives refer to providing safe walking and cycling facilities.
What's proposed in terms of the underpass won't achieve that will it, because
it's too narrow and doesn't fully comply with CPTED?

10 MR BRAY: No, I don't -- I don't think it does, but I think you have to look at this as a

Project perspective. We are providing safe connections across State Highway
18. It's not at the underpass, admittedly, but it is Paul Matthews Overbridge
where there are no current safe connections. So, in terms of -- I think, meeting
the Transport Agency's objectives in terms of connectivity, we are meeting
15

those objectives and improving the situation that is there currently.
MR BANGMA: So, what's proposed by NZTA will in the round achieve that objective
overall?
MR BRAY: Yes.
MR BANGMA: But specifically in relation to the underpass it wouldn't achieve that for

20

that specific part of the Project?
MR BRAY: For that specific part of the project, no.
~Re-examination by Ms Sheard (11.01 am)
MS SHEARD: Mr Bangma's touched on the issue of the sight lines into the underpass

25

and I'd just like to ask you a couple of quick questions about that.
The issues in relation to CPTED on the approach of the underpass from
both sides is quite significant, aren't they?
MR BRAY: Yeah there are a number of issues. The northern side, as I explained
before, sort of sharp corners that you come into, and on the southern side the

30

presence of retaining walls and vegetation that comes up quite high, and for
some length before you get to the underpass.
MS SHEARD: And both those areas of land are Council reserve, aren't they?
MR BRAY: That's my understanding.
MS SHEARD: And the lighting in those areas would also need to be improved?

35 MR BRAY: Yeah, I don't think there's any lighting in those areas, there's only lighting

at the entrance to the underpass.
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MS SHEARD: And again that's within Council control?
MR BRAY: That's my understanding.
MS SHEARD: So in terms of the approach from the north it would be very difficult,
wouldn't it, to undertake the amount of earthworks required from a practical
5

perspective to actually provide any useful sight lines into that area?
MR BRAY: Yeah it is, it would be very difficult. The topography of Rook Reserve is
very challenging and it drops down to Alexandra Creek quite steeply,
particularly at the bottom of the reserve. And so, trying to manage creating a
safer underpass with that and the gradients that you'd need in order to achieve

10

that, and to make it usable, start becoming quite a constraint.
MS SHEARD: So those issues in relation to the northern approach, they'd be the
same for Option 3, wouldn't they?
MR BRAY: They would.
~Questions from the Board (11.03 am)

15

MR MARK-BROWN: Sorry, can I just clarify that, you were talking about the northern
approach, but Mr Bray was talking about from Rook Reserve, which is the
southern approach.
MR BRAY: Sorry the northern approach, sorry, yes you were.
20

~Re-examination continues by Ms Sheard (11.03 am)
MS SHEARD: Sorry I did skip back to the northern approach, the northern approach
would be problematic, wouldn't it?
MR BRAY: Yeah, the northern approach is challenging as well, partly because of the
25

need to try and connect back up to the shared used path and the narrow width
of the corridor, the stream that's right there, again topography; so, it's not easy
on either side.
MS SHEARD: And those problems would exist for Option 3 as well.
MR BRAY: They would.

30

~Questions from the Board (11.04 am)
MR MARK-BROWN: Good morning Mr Bray.
MR BRAY: Good morning.
MR MARK-BROWN: I have a question regarding your 4.3 and we've heard you say
35

that the overall Project is going to improve connectivity, but I guess my question
is, regarding to effects, one of the things we have to consider is whether the
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Proposal NZTA's Proposal at the moment, including the Proposal with the
underpass, adequately mitigates any effects due to severance. So, I'm asking
your view on that for those particular words.
MR BRAY: Yes, I think it does. I think the connection across Paul Matthews Road is
5

significant. I have stood on the side of Rook Reserve and looked across that
intersection and I've also stood by the Carl's Junior there and looked the other
way and thought there's no way I'm going to get across this road in this
situation. And I have, when I've stood there, looked at grass -- or markings in
the grass where people are making that crossing. And those markings in the

10

grass carry all the way down to Constellation. And so, we're taking -- you know,
so that's a strong desire, people are making that journey, they are crossing the
road at Paul Matthews and they are walking down the side of State Highway 18
down to Constellation or in reverse. It's clearly evident. So, we are rectifying
that by putting in a safe 3 metre wide path along the length of that and a safe

15

crossing across Paul Matthews Drive.
MR MARK-BROWN: So you've seen evidence where people at the moment are
crossing across, pedestrians are crossing across State Highway?
MR BRAY: I haven't witnessed a pedestrian crossing, but I've seen -MR MARK-BROWN: No, you've seen evidence that people do cross?

20 MR BRAY: I've seen the marks in the grass yeah, yeah the worn tracks that people

leave when they walk down a route a lot.
MR MARK-BROWN: Right. Regarding your expertise on urban design, has that been
obtained through your experience with NZTA and other projects?
MR BRAY: Yeah it has, I've lost track of how many roading projects I've got on at the
25

moment, there's a number. I've been heavily involved with the Southern
Corridor Project, which is from Manukau down to Papakura, which involves a
shared used path there, overbridges et cetera. And I've been involved with
shared used paths across Auckland and also elsewhere in the country.
MR STEWART: I've got a few questions. First of all, if we turn to -- this is your

30

Evidence in Chief, and at the back of the evidence you've got some very nice
photographs which are very useful and I'm looking particularly at the ones
which show plans, cross sections and photographs in 3D model, those ones, in
residential properties adjacent to State Highway 18.
MR BRAY: My Annexure C I believe that is?

35 MR STEWART: Yes. Now, I notice in response to another previous question that

we're going to get an updated version of the UDLF and I'm not sure whether
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this needs to go into it or not, but on page 5 you will see there's photographs
there taken looking towards Cabello Place, are you with me?
MR BRAY: Yes, I am.
MR STEWART: The bottom one, on the right-hand side it's got the numbers of the
5

houses there, and it's got 21 and 23 and it's got 33, I think -- I just wanted you
to check and see, just confirm for me that's not actually 33, it's 30?
MR BRAY: It wasn't an easy exercise doing that, I have to admit, but I think you might
well be right, I apologise for that. Just referring back to my page 1 we roll along
and it's got the numbers there, 29, 31 and yes you are correct, it's 30, so my

10

apologies.
MR STEWART: It's not a big point, but I think just in the case of accuracy it would
help to change it if we're going to get a new copy.
JUDGE HARLAND: Is that instead of 33?
MR BRAY: Yes, that's correct.

15 MR STEWART: And, as I said, previously, just to prove that I've looked at your

diagrams too.
Then one of the things I picked up in your evidence today, this morning,
and correct me if I got it wrong, but I think I heard you refer to a side agreement
with Auckland Council relating to the SUP, continuation of the SUP from the
20

intersection with Upper Harbour Highway, State Highway 18 to the north
leading past the petrol station in Bush Road. Did you refer to a side
agreement?
MR BRAY: I didn't, no. Actually, I have to admit that was news to me, sorry I wasn't
aware of that.

25 MR BANGMA: I might have referred the witness to it, Your Honour?

JUDGE HARLAND: You might have put the question as a side agreement.
MR STEWART: Okay, so I can't ask you. But I was assisted to hear that and I
wondered -- I hadn't heard that before.
30

~Comments from Ms Sheard (11.09 am)
MS SHEARD: You will recall that we are in the process of producing that table which
outlines all of those connection and whether we've agreed to do them and if so,
whether they're a condition, as mitigation, or a side agreement and it's just
something which we've agreed with Auckland Transport.

35
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~Comments from Mr Bangma (11.10 am)
MR BANGMA: And sir, there was reference in the Council's opening submissions to
the general nature of those connections under the side agreement, in words,
and hopefully there was a reference there also to the connection you were
5

referring to under the side agreement.
~Questions from the Board (11.10 am)
MR STEWART: Thank you.
Also in your evidence Mr Bray there was in your paragraph 3.4(c), there

10

were reference to four properties in Barbados Drive and further properties. I'm
just wondering, are any of those properties owned by NZTA? I think that at
Wren Place, which perhaps isn't in this paragraph you're referring to, I think
NZTA owns a couple of properties, in Wren Place is that right, or have I got that
wrong?

15 MR BRAY: I might need some help just to remind me.

MR STEWART: Well maybe you're not the right person.
MR BRAY: Yeah, who owns NZTA properties. I know that there are two in
Colliston Rise that I specifically looked at. And I was aware that one in
Wren Place had been purchased, but I don't know where that's currently at.
20 MS SHEARD: I' m not sure which property in Wren Place, but it was also my

recollection that there might be one there, I can confirm that for you during the
break.
JUDGE HARLAND: I recall there might have been one, but the person that submitted
wasn't that person. Anyway, you can look at it.
25 MS SHEARD: I'll check that one.

JUDGE HARLAND: Thank you.
MR STEWART: Thank you.
In the joint witness conferencing, and I've got a reference here to page 6
but now I can't find it, but anyway, that the walkway opposite Jumento Place
30

should be reopened, do you recall that?
MR BRAY: Yes, that's correct, it's a small relatively narrow walkway. If you go
to -- which is the best place to see it? Have you got a copy of the UDLF in front
of you?
MR STEWART: Yes.

35 MR BRAY: If you go to -- no actually sorry, that's got a label over the top of it, that

doesn't help. Sorry bear with me a second and I'll find you a map that we can
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look at. The annexure that we were referring to before with the numbers on it
which was my annexure C to my Evidence in Chief where you corrected me on
the photographs.
MR STEWART: Yes?
5 MR BRAY: If you have a look at page 2 of that.

JUDGE HARLAND: Is that photos C and D, or which photos is that?
MR BRAY: It's that (indicates), that spread there.
JUDGE HARLAND: Oh okay.
MR BRAY: And if you have a look at properties 17 and 19.
10 MR STEWART: Yes, I see that.

MR BRAY: And there is a little narrow little stretch there, that's what we're talking
about.
MR STEWART: Yes. And that's the one that both of you agree should be reopened is
that right?
15 MR BRAY: Yeah, that would be an ideal situation. We've had a look at it -- well, I

understand Mr Brown has had a look at it, I've had a look at it and Mr Moore's
had a look at it. It's pretty overgrown at the moment, it's got a concrete path
there which is a bit cracked in places, and it's got a makeshift, but effective,
wooden fence or gate at the Barbados end of it clearly indicating don't come in
20

here. And it doesn't end anywhere, it doesn't go anywhere at the other end.
And so, we said well it's there, let's allow for that to be connected to the shared
use path if it's possible.
I have had a conversation with Mr Moore who's indicated that it's just not
as easy -- again, not as easy as it looks. There is actually a topography

25

difference between the shared use path and that connection. And so, doing a
ramp might not be possible. I suggested to him that we could do stairs with a
bike ramp or something like that, and that would still be an improvement on
what we could do. Where we've got to is to say well let's make a note of it, and
then during the detailed design phase let's see what solutions we can find that

30

improves that -- allows that connection to be reopened.
MR STEWART: Okay so, what then is the obvious conclusion, I suppose, that if that
was to be reopened, there wouldn't be a lot of point of reopening it unless it was
connecting to something. Now, I notice that Mr Brown in his evidence referred
to shared use pathway along the -- what's that, the southern side --

35 MR BRAY: That's the southern side.
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MR STEWART: -- as far as Rook Reserve and that obviously would allow the
possibility of linking in for that Jumento Place SUP. I believe I understand that
you are not supporting any shared use pathway along the southern side, that is
right? Is that a point of difference between you and Mr Brown?
5 MR BRAY: It's a point of difference. I think the -- I haven't said I don't support a

shared use path along the southern side as a long-term goal. What I have
looked at is the practicalities of this situation and what we are able to deliver.
We can deliver a path on the northern side or on the southern side. We can't
do both. And I have come to the conclusion that it is best to put the northern
10

side in now, because if we put it on the southern side now we will never put one
on the northern side. It eliminates that opportunity.
So, no, I agree that at some point in the future, and we're not eliminating
that option, that a shared use path on the south side could be possible. And
we've also looked at the connection from Paul Matthews Drive to Rook,

15

Mr Moore and I had a look at that and it's currently not possible to be connected
within the designation that we've applied for. It would require further purchasing
of houses to squeeze that in there.
MR STEWART: The second question is in paragraph 6.2 of your statement this
morning, you're talking about the new noise wall and there's some interesting

20

details about that. And I was wondering whether -- there are walls of various
kinds along there, as I think you pointed out when we went on our site visit,
would the intention be to replace the boundary fences which already exist or
would you build new boundary fences, a straight structure on the motorway side
of the boundary?

25 MR BRAY: Best practice would be to replace all of the fences that are there.

MR STEWART: Would this require the permission of the residents?
MR BRAY: Yes it may well do, yes. If it was built just on the NZTA side then it
wouldn't. And I'm just thinking of about situations in our Southern Corridor
Project where we've having exactly this situation and actually we've, in a
30

number of places built the wall you know a few hundred millimetres on the
NZTA side and, therefore, it doesn't require land owner permission. And then
you allow a licence to occupy or something like that for the other side, so that
portion of land can be used by the resident.
MR STEWART: So one way or the other you don't see any difficulties in achieving

35

that design element?
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MR BRAY: No, I don't. NZTA do have processes for managing the situation, you
know, it's not uncommon across all of the motorway network when you're
dealing with boundary treatments to try and, you know, negotiate with land
owner as to when it can be constructed. I've only met one person to date that
5

hasn't wanted a noise wall on their boundary and he was an interesting
character who liked to see the trucks on the motorway. It is rare. And, you
know, negotiation that's happened, it's been built. So, yeah, my experience is
that it's pretty straightforward. You go through a process and -- or NZTA has a
process, that is when we'll do it, this is what it will look like, here's when it's

10

going in. Normally everybody is pretty happy about that going there because
they can see the immediate benefit they're going to get as a result from it.
MR STEWART: Thank you. The last question, I think, I wonder if you could tell me
what the up-to-date position is, because I might have missed it somewhere in
the papers regarding the provision for a connection to the SUP to the Spencer

15

Road -- proposed new Spencer Road Bridge. I gather there are some grade
differences and difficulties getting up I think it is to the bridge? What's
the -- and I think you and Mr Brown have been conferencing on this, what is the
latest position?
MR BRAY: My understanding, and hopefully I'm correct in this. You are right there is

20

some difficulties. I think it's between 8 and 10 metres in vertical height. And
so, the Proposal is for stairs with a track on one side that you can put a bicycle
wheel in and roll it down the stairs. I understand that Mr Brown's view was, I
don't know what it is now, but it was that he would prefer a ramp. And I do have
some sympathies in that, I think, you know, generally ramps are more

25

beneficial. However, in this situation you're chasing a slope. So you start at
Spencer Road Bridge and as you bring that -- you know, if you have to go -- I
can't remember the distance, but you have to go several hundred metres to get
your slope down to where you need it; what's happened at that point is the hill's
already gone down, so you have to go some more in order to catch it, and you

30

have to keep going, in fact, you have to go quite some distance almost to
McClymonts Road in order to then get the connection into the shared used
path.
So, my argument is that, for a cyclist, if you are going to cycle all the way
to McClymonts Road to then get a ramp back up to Spencer Road, it's just as

35

easy to take the off-road or the on-road cycle way around the road network,
which isn't appreciably longer to get onto Spencer Road. And the benefit of
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doing that is for a pedestrian you have a much quicker route that you can
literally walk down some stairs or walk up the stairs. And so, it's really about
weighing the difference between a pedestrian benefit and a cycle benefit, and I
vote for the pedestrian in this situation.
5

~Comments from the Board (11.22 am)
JUDGE HARLAND: Can I just clarify, Spencer Road though is a separate agreement
is it not, it's not within the scope of this Project?
~Comments from Ms Sheard (11.22 am)

10

MS SHEARD: That's correct, it's entirely separate, yes, and construction of that is
proceeding in September, so quite close.
~Questions from the Board (11.22 am)
15 JUDGE HARLAND: Mr Bray, I've only got two questions. One is to do with just an

observation that the acoustic walls that have been designed for the Southern
Project that I have observed, and the ones that are in place for part of the
Western Ring Route that's just been completed are different and seem to
include different design elements. Is the acoustic wall element also a
20

significant design element? Or how does that all work?
MR BRAY: Yeah, it's a challenging thing and unfortunately I think the -- dare I say it,
the Transport Agency's contractors haven't done urban design any favours
along the Northwestern Motorway with the plethora of noise walls there and
different designs. And so, that is probably very likely the reason I had a phone

25

call from the urban designer at NZTA just last week to say can we do a review
of the Southern Corridor walls to make sure we've got a more cohesive
approach to the corridor walls in that instance, which we actually do because
we were very conscious of it. And I think that's the same here. And so, the
UDLF sets out desires to incorporate good urban design in noise walls and it is

30

a place where you can have a bit of artistic impression, sometimes some
cultural references and I think that's all beneficial. But let's do it with a corridor
approach in mind. And I think the agency have become very very aware of
doing that, and achieving that outcome.
JUDGE HARLAND: So, for this particular Project you are confident that the UDLF is

35

more robust in that regard?
MR BRAY: Yes.
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JUDGE HARLAND: And, again, you might disagree with this just very general
statement but sometimes it's easy to compromise the design where cost
becomes a problem. And what I want to establish is where the cost decision is
going to be made about that kind of thing, is that with the alliance or is that
5

something that we should be strengthening somewhat at this stage? Because
it's a very visual element isn't it, they're solid visual elements that it might pay to
do them well?
MR BRAY: Yes, it does. But interestingly it doesn't actually cost a lot more to do them
well than it costs to do them badly. You know, if you take the main elements

10

which are the foundation work, which you don't see, it's under the ground, the
amount of concrete and steel that go into the actual construction, well that's
going to be the case no matter what sort of wall you do. And so, what we're
really talking about is the cream on the top, the nice sort of little artistic pieces
or the painting or the final pattern, which in the scheme of the noise wall, and

15

certainly in the scheme of the Project, is a small element.
I'd also add that, again in my experience of working with various
contractors, for example, the Southern Corridor Project is a design and
construct contract which means let's goes for the cheapest possible option at all
costs.

20

There's still a pride by the contractor to deliver a job well done because
they want the next one. And noise walls is a really good way of showing that
pride and it's a very visible element that, yeah, okay we've got to look after the
surface of the road and all of that sort of thing. But people driving down the
road and getting that experience then relate it back to well, actually, you've

25

done a good job here. And so, there is that pride element that happens.
JUDGE HARLAND: All right, but I'm interested in bottom lines and I'm interested in
what if you get to the point where there is a lot of little things that could be
gotten rid of and cost saving, and I just want to understand how robust the
conditions or the proposals about the overall design, integration of design is?

30 MR BRAY: Yeah, I think very good. The conditions require that, you know, section 5

of the UDLF is adhered to. And if you turn to section 5.7, which outlines noise
and retaining walls outcomes sought, there are some pretty specific elements
there about requiring consistency. The proposed design should be abstract,
simple, repeatable, specific meaning to the area. You know, these are pretty
35

direct requirements that require design thought to go in mind. So, I'm confident.
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JUDGE HARLAND: Right. So, they are an improvement on the Southern Corridor
position?
MR BRAY: They are. In fact, I wrote those outcomes sought for the Southern
Corridor Project and then they've been reconsidered for this Project based on
5

not only Southern Corridor, but some other projects that I've been involved in.
And also, other experiences that the Transport Agency's had since that time.
JUDGE HARLAND: That's helpful. And are you anticipating that there would also be
a link with all of the integrated design elements that as well as the hard
elements, there would be integrated landscaping as well to match the particular

10

elements along the way? I know that you've put a lot of work into that.
MR BRAY: Yes.
JUDGE HARLAND: And you don't need to go into that again, I'm just wanting a broad
overall understanding.
MR BRAY: Yes, I consider there is. Again, it's in the UDLF section 5.9 which has to

15

be given effect through the conditions. And it talks a lot about that. I mean it's
a -- it's short and concise but it's very clear about the objectives that are
required.
And that's backed up not only by this document but its references to the
landscape guidelines that the agency have and stick to, and also the P39

20

standard, don't ask me why it's called that, but it's a specification by the agency
on how to undertake planting and the requirements around planting which all
contractors must adhere to.
JUDGE HARLAND: Right. So again, to come back to the point of integration between
the landscaping that's planned and the hard elements, that you're confident that

25

that's been done better?
MR BRAY: Yes.
JUDGE HARLAND: Good. And the last, but very vexed, question of maintenance.
So, I read somewhere that there is a plan for a two year maintenance
programme, is that correct?

30 MR BRAY: I think that's correct, yes.

JUDGE HARLAND: And that's when the agency takes responsibility for that do they,
who takes responsibility for the maintenance?
MR BRAY: It will be the Auckland Motorway Association, which is a combination of
the agency and Auckland Transport.
35 JUDGE HARLAND: All right, well, I know the theory is that with the dense or type of

planting that there's unlikely to be a problem after two years. But I wonder how
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realistic that is and what's going to happen, because they can end up looking
particularly, to use a colloquial phrase, "manky", not very nice. You know,
weeds, things growing, rubbish, all the rest of it, which somewhat detracts from
all the work that's gone in in the first place. So, what's the plan for that and
5

where is it reflected in the various documents?
MR BRAY: Well the P39 specification that I referred to before is the planting
specification and that's where those requirements are really quite clearly set
out. That's referred to in the UDLF. Not certain if it's specifically referred to in
conditions. But it's in section -- yeah as I say, it's in section 5.9 which has to be

10

given effect to, so therefore by default it would have to be given effect to.
That does get updated now and then.
I'd also suggest, and I will be interested in Mr Brown's views on this, but I
think it's taken a while, I think, for the agency and the Motorway Association to
understand that planting is actually better. We used to be in a mindset that

15

planting everything in grass was the cheapest and easiest thing to do and it
wasn't until some people started looking at costs of doing that, the lane closures
that are required to do certain mowing et cetera. And it's been a slow mind set
change that actually planting is a better outcome and provides for better whole
of life costs. And so, as a result with that change in mind shift, there's been a

20

change in mind shift to the way plants are put in the ground and maintained;
than perhaps it was ten years ago. So, it's getting better and better, yep.
JUDGE HARLAND: All right, well that's wonderful but I want to know where it is
actually reflected? You've said the UDLF, and I'll have a good look at that
again. So that might be something that there's a bit of work in progress that

25

you can come back via counsel through me. And that's “counsel”, about I don't
know that it needs to come back through you and if you think there's some
improvements that can be made well obviously there is now going to be time for
that to occur.
MR BRAY: Sure.

30 JUDGE HARLAND: Does it become a question of who pays for maintenance?

MR BRAY: No I think that's pretty clear, it becomes the Auckland Motorway
Association after the two years.
JUDGE HARLAND: Thank you very much Mr Bray. Any questions arising from the
questions that we have asked? No.
35

~(The witness withdrew (11.33 am)
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~STEPHEN KENNETH BROWN (Affirmed) (11.34 pm)
Examination in Chief by Mr Bangma (11.34 pm)
MR BANGMA: Is your full name Stephen Kenneth Brown?
MR BROWN: Yes.
5 MR BANGMA: Do you confirm that you have prepared a brief of evidence in this

matter dated 25 May 2017?
MR BROWN: Yes, I do.
MR BANGMA: And your qualifications and experience are as set out in
paragraphs 7 to 9 of that brief of evidence?
10 MR BROWN: That's right.

MR BANGMA: Are there any corrections you'd like to make to that evidence?
MR BROWN: No.
MR BANGMA: Do you confirm that that evidence is true and correct to the best of
your knowledge?
15 MR BROWN: Yes.

MR BANGMA: I understand you've prepared a summary statement in this matter?
MR BROWN: Yes, I have.
MR BANGMA: Could I ask you to please read that to the Board starting at
paragraph 1?
20 MR BROWN: This statement provides a summary of my evidence on the landscape

and urban design effects ...(Reads 1 -part way through paragraph 3 of
Summary of Evidence Statement) ... as well as a cluster of residences ono
Barbados Drive near the proposed Paul Matthews Drive Interchange.
I should just add there, also Wren Place.
25

The first grouping of lots is yet to be fully developed and sold, while
screen fencing is now proposed next to the Barbados Drive properties
...(Reads from partway through paragraph 3 - 6 of Summary of Evidence
Statement) ...even so, it remains my view that NZTA should modify the
project to incorporate the changes to the State Highway 18 SUP and

30

Rook Reserve Underpass outlined above.
MR BANGMA: Mr Brown, were you here when I asked questions of Mr Bray in
relation to the upgrade of the underpass?
MR BROWN: Yes.
MR BANGMA: I asked Mr Bray a question in relation to the level of facilities for

35

pedestrians and cyclists travelling along Albany Highway from Sunset Road
down to the Albany Highway Interchange, and I think Mr Bray was a little bit
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tentative or unsure answer on his answer on that level of facility, so are you
able to comment to assist the Board?
MR BROWN: Yes, there is a conventional footpath, around about 1.5 to 1.8 metres
wide, though it does vary a bit, between Sunset Road and Unsworth Drive.
5

Between Unsworth Drive and the interchange with State Highway 18 there is
no footpath, and no cycle way facility on either side of the highway.
MR BANGMA: I also asked Mr Bray some questions in relation to the current level
of usage of the Alexandria Rook Reserve Underpass and how that would be
effected if the underpass was upgraded and there were shared use path

10

facilities on the other side in the future. I think he accepted that that might
increase usage. Are you able to comment, provide views on that?
MR BROWN: Yes, I mean, this is really a chicken and egg situation. If a facility or
utility doesn't exist at present, such as the current SUP, then obviously that
has a bearing on the amount of usage that for instance the adjoining -- the

15

underpass connected to it would have. Without the SUP, I'm not surprised
that current usage is quite limited. At present, the Rook Reserve Alexandra
Stream walkway is sort of like a sort of nature walkway. The SUP is
designed to provide a much wider range of functionality and it would cater to
commuting. But, it would also cater to both local and more strategic

20

recreational use, for instance bicyclists. So, I would see the potential use of
the SUP and connections to it being very significant in the future and they
would continue to expand as the population of the North Shore continues to
grow.
MR BANGMA: And the standard of the access provided through the underpass and

25

whether it complied with CPTED or amenity would that effect the likely
usage?
MR BROWN: Absolutely. At the moment it's -- the floor -- the pathway is about 1.8
metres wide. It's encased in a circular corrugated iron tunnel. It's not
particularly attractive. Landscape architects and urban designers talk about

30

the space needed for people, for instance, to pass one another. And you're
looking at needing around about 1.2 metres of what's not so technically
known as "wobble space" for pedestrians, and you probably need around 2
metres for safe passage of cyclists. So that really means that you're already
fairly limited -- that the space that is there at the moment is already

35

substandard. And in order to facilitate future use and safe passage through
an underpass there it needs to be considerably expanded.
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MR BANGMA: I explored in questions with Mr Bray, I guess, the differences
between the upgrade that NZTA has proposed and Option 3, which is what
the Council seeks. I understood Mr Bray to say that with the upgrade
proposed by NZTA that would not entirely address CPTED issues, but Option
5

3 proposed by the Council would do that better, do you have any comment?
MR BROWN: I think it would do it better. It would still be considerably less than
optimal.
MR BANGMA: And similar question really in relation to the UDLF, of, I understood
from Mr Bray's responses that what's proposed by NZTA would not be

10

consistent with at least parts of the UDLF, but Option 3 would be more
consistent, what are your views on that?
MR BROWN: I think in terms of sight lines and better visual and physical access,
Option 3 has some advantages, some -- it offers some improvements. My
biggest concern with Option 3, however, is that it simply doesn't achieve a

15

pathway that's really wide enough. And I say this because I actually think
that you need more than 3 metres for this -- for a safe underpass. And so,
Option 3 doesn't offer that. So, in some respects I find myself torn a little bit
between option 2 and Option 3.
MR BANGMA: And from memory the standard referred to in the UDLF for

20

underpasses is 5 metres by 5 metres?
MR BROWN: Yes, that's correct.
~Cross-examination by Ms Sheard (11.47 am)
MS SHEARD: Good morning, so surprisingly, probably, I'm going to ask you some

25

questions about the underpass.
Firstly, you'd accept that there are currently no pedestrian crossings
on State Highway 18 at Paul Matthews or Caribbean are there?
MR BROWN: No.
MS SHEARD: So do you accept the statement in Mr Clark's evidence, I think it was

30

in his rebuttal, that State Highway 18 currently presents a very hostile
environment for cyclists?
MR BROWN: "A very hostile environment", it's almost -- it almost doesn't offer any
sort of environment for cyclists.
MS SHEARD: Thank you. So, the project's going to provide new pedestrian and

35

cycle connections across State Highway 18 at the Paul Matthews
Overbridge, isn't it?
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MR BROWN: Yes.
MS SHEARD: And those crossing facilities will be better for both cyclists and
pedestrians, won't it?
MR BROWN: Yes.
5 MS SHEARD: So do you accept Mr Clark's statement that some of the walking and

cycling trips that might have otherwise gone under the underpass are likely to
be re assigned to that new connection?
MR BROWN: Well, some of the existing ones might. But the difficulty -- or the
matter that's not addressed there is that of the trips that actually are
10

generated by the presence of the SUP. And that's where I think I have
a -- probably a different view from Mr Bray and perhaps from Mr Clark,
because I think the SUP will simply by its presence attract -- or generate
more traffic and that has to be accommodated as well.
MS SHEARD: And which suburbs or areas are you basing that opinion on?

15 MR BROWN: Well, you only have to look at the scale of the Unsworth Heights

catchment. But also the catchment, the broad catchment extending towards
Glenfield across the other side of Albany Highway which could easily feed
down through Caribbean Drive, through Unsworth Drive and make
connection with the SUP and, therefore, utilise it both in terms of daily
20

commuting, but also recreational use.
Now, there's a third category that I haven't talked about, which is also
quite important, and that's the recreational cyclists who on a most weekends
traverse -- do the circuit basically around the Upper Harbour. And if there are
additional SUP facilities available, they will also utilise the likes of this

25

connection.
MS SHEARD: And do you have any numbers on the information of cyclists using
that route?
MR BROWN: No.
MS SHEARD: Have you done any surveys of those cyclists?

30 MR BROWN: No, but I'm one of them. So, I'm very conscious of the number of

people who do that on a regular basis.
MS SHEARD: But you have no figures to support that opinion?
MR BROWN: No, I don't.
MS SHEARD: And have you looked at Mr Clack's evidence where he's looked at
35

the numbers of existing users and made projections in terms of what he
thinks will be the number of users?
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MR BROWN: Yes.
MS SHEARD: And do you accept his evidence in that regard?
MR BROWN: Insofar as it goes, yes.
MS SHEARD: You've also mentioned about the, if the underpass is improved, that
5

you consider the numbers will increase. But you'd also accept, wouldn't you,
that if the underpass isn't improved that that will be detraction for the number
of cyclists and pedestrians going through that underpass?
MR BROWN: If it isn't improved?
MS SHEARD: Correct.

10 MR BROWN: Well I don't think -- it's already a detraction, and for some people it

will remain as such. However, if there are more people using the SUP, then
it may still be subject to an increased level of use.
MS SHEARD: But you don't base that on any particular modelling or figures, and
there are alternative crossings available at Paul Matthews Drive?
15 MR BROWN: Well that's it, that's the one that's available.

MS SHEARD: Alternatively those same cyclists could also head back up to Albany
Highway as mentioned before.
MR BROWN: Yes, but once they get to Albany Highway if they want to travel south,
for instance if they want to travel into the Unsworth Heights catchment or to
20

Glenfield or anywhere around there, there is no ability to do that at present
because there is no -- there's not even a walkway. There is no cycle way.
MS SHEARD: Turning towards the options that we do have for the upgrade.
You've been slightly equivocal as to whether you prefer Option 2 or Option 3.
I think your evidence was though that you marginally prefer Option 2, is that

25

correct?
MR BROWN: Well I'm not actually sure. I feel a little -- I feel in a state of conflict
over this, because I would prefer to see the greater width of the underpass.
But I can also see that there would be some benefits derived from
realignment of the underpass.

30 MS SHEARD: So, in terms of that entrance and alignment to the new Option 3 or 2,

you've got significant issues on both sides in term of sight lines, haven't you,
for both options?
MR BROWN: Yes, you do.
MS SHEARD: And would you say that the CPTED issues are particularly bad on
35

the northern side?
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MR BROWN: No not at present. If anything, there's slightly better alignment of the
present underpass in relation to the northern side, your eye as you're coming
through the tunnel follows the line of that pathway more directly than is the
case on the southern side.
5

On the southern side there's more of a sharp bend and you go past
the steel revetments which are used as a retaining wall. So that's actually
got -- if anything, that's got slightly worse sight lines than the northern side at
present.
MS SHEARD: But turning towards -- if you're coming through towards the north,

10

there's very little surveillance, or absolutely no surveillance in terms of
overlooking buildings, or anything like that, is that?
MR BROWN: Well no, there is a series of residential buildings on the eastern side
of the creek that overlook part of it. But, I agree, that surveillance is limited
because of the amount of bush that also encloses the stream. On the

15

southern side you have some houses, again on the eastern side, that
overlook part of Rook Reserve. But they're some distance from the actual
entry point to the underpass.
MS SHEARD: But in terms of improving, particularly on the north side, the sight
lines and the surveillance into that area, it would be quite difficult, wouldn't it?

20 MR BROWN: Yes.

MS SHEARD: And would require quite extensive earthworks?
MR BROWN: It could do. I think, though, as I said, there's a reasonable alignment
between the present tunnel and that northern pathway that then continues on
down next to the Alexandra Stream. In many ways the more difficult issue to
25

deal with, or area to deal with, is that southern connection where you get a
sharp S-bend and you sort of have to wrap around past the vegetation
coming up out of stream corridor. So that's actually quite difficult. And I did
actually wonder if in fact a better approach, or possibly a more cost-effective
approach might be look at -- might be achieved by looking at for instance

30

cantilevering part of the pathway out over the edge of the stream bank; so
that you then get a more gentle approach to the underpass entrance.
MS SHEARD: I'm not sure, are you talking within the designation at that point or
outside -MR BROWN: It might be just outside it.

35 MS SHEARD: And has Council goes any plans to do any of those works within the

reserves, as far as you're aware?
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MR BROWN: Not that I'm aware of.
MS SHEARD: And are you aware also that the existing underpass is subject to
flooding?
MR BROWN: Yes, though I was there on Saturday and it was not pleasant, I can
5

assure you, it was teeming down. And there was water in the underpass, but
it was pretty small scale. I think even if there had just been a drainage
channel, that would have easily addressed that issue.
MS SHEARD: So have you reviewed Mr Hughes' evidence which shows the extent
of the flooding in the ten year ARI event?

10 MR BROWN: Yes I have.

MS SHEARD: And you'd accept that during that event the existing underpass is
unusable?
MR BROWN: That's correct.
MS SHEARD: And have you viewed his evidence in relation to the replacement
15

options and what the flooding would do under those options?
MR BROWN: Oh?
MS SHEARD: Perhaps I can help in assisting jogging your memory? His evidence
is that under both those options the flooding would be about the same.
MR BROWN: I understood that was the case, but I can't honestly imagine that

20

anybody, I mean it was bad enough being there on Saturday, I can't imagine
anybody using the underpass under those circumstances.
MS SHEARD: So, if you're not going to improve the sight lines into the underpass
by the new options and you're not going to improve the flooding, then the
only thing you're really going to improve as a result of the replacement

25

underpass is the width of it, correct?
MR BROWN: Well no, because increasing the width of it would in fact assist with
that issue of the approach to the underpass.
MS SHEARD: So you'd marginally improve the sight lines, because you've still got
issues on either side of the underpass, don't you?

30 MR BROWN: That's correct. And that's exactly why I've said I'm torn between the

two options.
MS SHEARD: And if you were going to -- do you accept that the installation of
CCTV cameras will improve surveillance within the underpass itself?
MR BROWN: Well it will do, but it's sort of the ambulance at the bottom of the cliff
35

scenario, you know, it's sort of after the event, it's not preventing the event.
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MS SHEARD: And do you also accept that putting some additional lighting within
the existing underpass would improve the feel of the underpass?
MR BROWN: I think you'd need more than -- you'd need more than improved
lighting to improve the quality of the underpass as it presently stands.
5 MS SHEARD: But the additional lighting would make a positive improvement?

MR BROWN: I think it would be marginal.
~Questions from the Board (11.59 am)
MR STEWART: In your opinion, does the underpass need to be upgraded to
10

mitigate severance effects of the Proposal?
MR BROWN: Yes I think it does. And I think too, that there's an additional effect
that arises here, which is that in a sense the other mitigation proposed, in this
case the SUP, would actually create pressure for the improvement of that
current connection as well.

15

So, you can't look at one effect without looking at the other.
MR MARK-BROWN: So, if I could just check what you mean by that. So that
because there's more people using the SUP it means as there's more people
using the underpass and it's substandard, that's an adverse effect?
MR BROWN: Yes, it is.

20 MR MARK-BROWN: Just going back to the question of severance; we've heard

evidence from the Applicant that they'll have the Paul Matthews Bridge,
which albeit you have to, I guess, cycle up over a bridge, but it is safe and
that is adequate severance. So, you disagree with that essentially? So,
that's adequate mitigation against severance?
25 MR BROWN: I think it helps. I don't think there's any question about that. I think

the SUP is a positive outcome, or an SUP is a positive outcome of the
Proposal. And it does help to address this issue. But, I think it's also going
to create issues that need to be addressed as well.
MR MARK-BROWN: Just going back to the severance, so at the moment there's
30

only the underpass essentially, between Albany Highway and Constellation
Station where one can safely -- a pedestrian or a cyclist can safely cross
under. So, taking quite a simplistic approach, providing Paul Matthews could
you not argue that that is dealing with that severance? As distinct from what
you're saying about the other effect, we're trying to isolate effects. Can we

35

do that, or are you saying that we have to look at it in the round, the effects
and you don't want to distinguish them?
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MR BROWN: It's very difficult, because we get into an issue of a sort of apples and
oranges argument here, because there are unquestionably other amenity
effects than just physical access that relate to the issue of severance. Now,
one of them, for instance, is the fact that there's going to need to be provision
5

of a whole sequence of noise walls, or even if not noise attenuation walls,
then just visual screens that reinforce the isolation, as it were, of State
Highway 18 from Unsworth Heights.
And so, that's certainly something which, you know, I've been very
conscious of. I'm also conscious of the fact that Rook Reserve -- the very

10

nature of Rook Reserve or part of it is going to change in that it's going to go
from being essentially a recreation facility to one which is accommodating a
quite substantial stormwater pond. So, there's another loss of amenity there.
So, when I talk about -- when I think about the issue of severance, it's
having a wider -- it's having regard to these wider effects than just to physical

15

access.
MR STEWART: Mr Brown, in part of your evidence, and I can't remember exactly
where it was, it might have been in your evidence in chief, you were talking
about the possibility of an SUP along the southern side from the intersection
of Caribbean Drive along the south to Rook Reserve?

20 MR BROWN: That's correct.

MR STEWART: And you were thinking that that -- I think you thought that would be
an improvement in terms of accessibility and flexibility, and I think also it
might have been that you had in mind, although I don't want to put words in
your mouth, that that could tie in to the walkway from Jumento Place.
25

Well, when you look at the plan I just wonder whether you'd like to
comment on the idea that a path already exists, of course, along
Barbados Drive, and would you not see -- or would you agree that cycling
along Barbados Drive to the intersection of Caribbean Drive would be pretty
much the same as having -- as an SUP along the motorway edge, and

30

possibly a quieter and more pleasant environment?
MR BROWN: Well look, I don't think that will be the case. First of all, there's going
to be probably -- I mean, there's going to be a traffic reduction in terms of that
frontage, the State Highway 18 frontage. Because of the greater amount of
traffic that is shifted onto the actual interchange area.

35

And so, I think that the amenity hard up against their -- hard up along
that edge, could in that regard improve somewhat.
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But the bigger issue is that if you have people travelling along a
dedicated cycle way or walkway path, there's a logical route for them to use.
And the best thing that it can offer is a sense of continuity. The last thing you
want to do is to break it up into a whole lot of little pieces that sort of go from
5

a dedicated path back onto a road, back onto a dedicated route, back onto a
road and so on. It becomes quite fragmented. And in this case, I think that
continuing the route along next to State Highway 18 makes a lot of sense. It
also provides a more direct connection to Rook Reserve and, for those who
might want to use it, the underpass.

10

So, I would rather see that approach adopted than one where there's
reliance upon people knowing that there is also a route they can use within
the Unsworth Heights catchment.
MR STEWART: Very difficult from the scale of these plans obviously -MR BROWN: Yes.

15 MR STEWART: -- but do you have any idea whether what you're proposing in

terms of that SUP between Caribbean and Rook would actually be able to be
fitted in with the land that we've got available here?
MR BROWN: Well, I understand there is one pinch point. Originally in discussions
with Mr Bray he was uncertain whether that pinch point, which is roughly at
20

the chainage mark around 1400, I think it is, so if you look at, number 9.
MR STEWART: Would that be at Wren Place?
MR BROWN: Yes, and that was the one area of concern, whether it was possible
to get past that one residential property. As you can see, right at the -- near
that chainage point at 1400.

25

Mr Bray mentioned today that he didn't think that was feasible. But at
the time when I wrote my evidence, there was a lack of clarity about that and
I thought it was still potentially an option that should be looked at.
MR STEWART: I think actually that you've answered the other question I might
have had, from other people.

30

And obviously there is a concentration of attention on the underpass,
because that appears to be the main thing that you are now debating -- it's
about the only matter in contention between you and the other landscape
witnesses?
MR BROWN: Well that's not strictly true. I mean, obviously I've raised issues that

35

relate to the location of the SUP next to State Highway 18 as a whole.
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I think you have to be very conscious of the type of environment that
will be created for those using the SUP down the northern side of State
Highway 18. It's going to be not that pleasant. I mean, essentially cyclists or
pedestrians will be jammed in between the edge of the highway and
5

effectively a line of commercial buildings, service yards, carparks and also
noise attenuation walls either side the Alexandra Stream. It's not going to be
an environment that has a high level of appeal. So that, together with the
issue of the potential connectivity of an SUP on the southern side of the
highway, via Rook Reserve, Bluebird Reserve, and a number of local streets,

10

led me to come to the view that the SUP should realistically -- or should really
be located on that side of the highway.
But I also have to acknowledge that that's me perhaps taking a more, I
guess, integrated approach to different types of travel and modes of
transportation. And, in this case, I accept that the current Project is primarily

15

focused on vehicle use. It has some very real advantages for pedestrians
and cyclists, but I don't believe that the location of the SUP on the northern
side of State Highway 18 is appropriate.
JUDGE HARLAND: I just wanted to ask, because I had not recalled whether there
was anything in the evidence that established the history of this particular

20

underpass and perhaps provided some explanation as to what, if anything,
the Council's done about trying to ameliorate over the period it's been in
existence the problems that are now pretty obvious to do with it.
Because it's very convenient it's been raised now; I'm not being
critical, because it's appropriate it's raised when the focus is on this, but

25

regardless of all the CPTED issues and difficulties with it, nothing seems to
have been done about it for how long?
MR BROWN: A long time. And I think the problem is too, that it's always been
seen as a low priority. And, as I said, before, it's almost regarded as a sort of
nature walk next to the Alexandra Stream. The problem is, from my point of

30

view, that the location of the SUP either side of the highway suddenly throws
much more focused light on this very issue, because it is going to be subject
to more pressure for use. And people will either want to use it and be
prepared to use it or they won't. But, I think that's where it can't be looked at
in isolation from the SUP, the two go together.

35 JUDGE HARLAND: All right, but clearly it's been a low priority in the past?
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MR BROWN: I think so. I mean, I'm not aware of the history of the underpass
either, I'm afraid.
JUDGE HARLAND: All right. So, the very brief survey that's been done, and
bearing in mind that it was only over a week at the most, and how much one
5

can extrapolate from that is a real issue. But what are your comments, if any,
and if you feel it's within your expertise, about the numbers of people that
were using it, were you surprised to see the breakdown, or you don't -- you
can't comment on that?
MR BROWN: No, well, I think the real problem, from my point of view, is the fact

10

that it's a week long survey.
And I'll give you an example of another location where -- that brings
that into -- that highlights that issue. And that is related to the current use of
the Mangere walkway and cycle way. Now, if the weather's as it has been
over the last several months actually, pretty awful, the use there is nearly

15

always quite limited. But if you are there on a fine day, there are three areas
of park that are heavily used by people coming from all over Auckland, just
so that they can use that trail, both for walking and for cycling. And on
Saturdays and Sundays it will be absolutely jammed with everything from
families to groups of cyclists to just locals walking along that particular trail.

20

Now that's an extreme example, because it obviously has -- you know,
it's seen as having a highly level of amenity because it looks out over
Mangere inlet.
This doesn't have that same appeal. But at the same time, you're start
from a much lower base here. And the SUP has the potential in conjunction

25

with its connections to the main SUP running along State Highway 1 to
generate very considerable amounts of traffic intermittently. And that's what I
don't think Mr Clark's figures quite capture.
JUDGE HARLAND: But in order to do that, you'd probably need to do a holistic
survey over the summer period as well as winter and various conditions

30

et cetera?
MR BROWN: Yes, you would.
And I think the other factor that you can't -- it is very difficult to take
into account, is that of local versus more strategic use, recreational use
versus more commuter type use. I think personally or professionally that

35

both would grow very significantly with the development of the SUP.
JUDGE HARLAND: Are you aware of any surveys that the Council's done?
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MR BROWN: No I think -- though I am aware that AT it has got a small
section which deals specifically, for instance with cycle use, and they've been
putting a lot of efforts into trying to quantify this, but I don't believe they've got
information on this area.
5 JUDGE HARLAND: Now, to ask the same questions that I put to Mr Bray to put to

you, and the first one is the easy one, that's to do with maintenance -- well I
don't know if it's as easy, but do you agree that that's an important matter
that needs to be addressed?
MR BROWN: Absolutely. And a very good example that immediately springs to
10

mind is part of the Point Chevalier Interchange. Which of course has only
just opened, or the least the tunnel component of it has only just opened,
some of the planting there is flourishing, but some of it's in a terrible state.
It's a real mixed bag. And a lot of that just comes back to maintenance.
JUDGE HARLAND: All right, so in relation to what's proposed here, what do you

15

think needs to be put in place to ensure an effective response?
MR BROWN: I think perhaps the period -- the maintenance period that NZTA takes
responsibility for should be lengthened.
JUDGE HARLAND: To what?
MR BROWN: I think at least three years. I mean, ideally I think it should be closer

20

to five, but I think at least three years. And that would take us through a
number of periods when, for instance, the summers are highly variable in
Auckland; so, it might take us through one or two quite dry summers and one
that's quite the opposite.
JUDGE HARLAND: So with your knowledge of Auckland motorway projects over

25

the period -- a period of time, the effect of Mr Bray's evidence is that
everyone's learning and it's improving gradually. I'm going to invite you to
comment on that, again, in a general kind of a way where it's been done well;
where it hasn't been done well; where you think there's been an incremental
approach to improving outcomes.

30 MR BROWN: It's an interesting question because the results vary sometimes even

within individual projects. For instance, the planting might be great but the
noise walls might not be so good.
In fact, this issue of design and design integration I refer to it as a
design narrative was a key issue in my review of the Proposal. And I raised
35

a lot of concerns about the proposed planting, just the extent of the planting
but also what types. I raised particular concern about the bridges as sort of
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key structures that would become almost like landmarks in their own right
across the State Highway 1 corridor especially.
And I raised concern about some of the large retaining walls, up to
13.3 metres high.
5

And I was really quite disturbed that there appeared to be no coherent
design philosophy expressed through the Project. And, in fact, what the
UDLF did, was provide a very sort of generic response to design issues.
Now, that has changed, or at least the promise of what will be
addressed and how it will be addressed has changed with the new UDLF and

10

the conditions that now require the UDLP to be in conformity with that
document. And that other issues such as Matauranga Maori, for instance,
are taken into account. So, I feel a level of comfort now about the process
that I didn't feel before. There's still uncertainty however, about the
outcomes and exactly what that will mean. But the conditions provide

15

opportunity for Council input to the UDLP and -- as part of the outlined plan of
works process, and I think that that's been a major positive step. So that's
given me a degree of comfort that I didn't feel before.
In terms of the past history of Auckland's various motorway projects,
as I said, it's a real -- it's a really mixed bag. Some of the outcomes are truly

20

utilitarian and not so good. And I hope we're not going to see tyre treads on
orange walls promoted as we did for one part of the motorway system.
JUDGE HARLAND: Well, what I'm interested in is degrees of certainty, all right?
MR BROWN: Yes.
JUDGE HARLAND: And whatever they are and whatever people agree on, I want

25

to know how certain it is that what they've agreed on is actually reflected in
what we're being asked to agree to or authorise. So, picking up on your
design narrative point, there's the opportunity for input, but does that
translate into anything further than just a consultation let's discuss process?
Does it go further than that?

30 MR BROWN: Well yes it does, because I think the revisions to sections 4, 5 and 6

of the UDLF are quite critical in that regard. And that does require that
effectively a design narrative is developed, and we haven't had that -- we
didn't have that at the outset of this Project.
And then as -- and that includes the requirement for a design korero to
35

be developed to take into account Mana Whenua values and other cultural
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issues and also the Mautauranga Maori Project is to be incorporated in it as
well.
Now, Mr Bray set out at his paragraph 10.13 -- or he refers to actually
Mr Burns' evidence, the requirement that the UDLP must give effect to the
5

UDLF. Now, from that point of view, to me, it makes it much clearer that the
UDLF, as now prepared, is in fact the defining document in terms of design.
JUDGE HARLAND: Right.
All right. So just to summarise, you're comfortable now that there is a
design narrative; that it's reflected in the UDLF and that the UDLP must give

10

effect to what's been agreed?
MR BROWN: That's right.
JUDGE HARLAND: And you're happy about that?
MR BROWN: Yes I am.
JUDGE HARLAND: And in relation to the maintenance you think that two years is

15

too short, it should be three, but preferably five years?
MR BROWN: Yes.
MR MARK-BROWN: Just going back to the underpass and you were saying that
the existing space is sub-standard?
MR BROWN: Yes.

20 MR MARK-BROWN: And considerably less than optimal mall, so just for a cycling

point of view, noting that you are a cyclist who uses that, is it possible that in
the future the existing underpass, if not changed, may not be a significant
obstruction to wider use of the SUP if cyclists can get used to it, if you like, so
that people coming up, "oh here's this old underpass, I know I've got to be
25

careful here, I've got to slow down, and if there's a cyclist coming the other
way I might actually have to dismount." I guess my question is how much do
you think cyclists and pedestrians could adapt to that looking into the future?
MR BROWN: A lot of crystal ball gazing involved there.
MR MARK-BROWN: Yes.

30 MR BROWN: And the reason I say that is yes you're right, you know,

commonsense tells you that people will adapt to difficult conditions. But it
might be the first time they've been there, or you might have people who
aren't always that confident on a bicycle in a confined space and they see
other people that they've got to go past, you know, and they get the wobbles,
35

literally, they just -- they find it difficult to actually safely go through the gap
between the wall and the other people using the underpass. It's not -- it's not
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always an issue of speed, it's just sometimes that some people have more
competence than others, and so you've got to make a sort of safety
allowance for that.
And that's where I just have concerns about 3 metres, I think it's fine if
5

you're thinking about just "a" cyclist going through there, or perhaps two
pedestrians. But what if they meet a cyclist coming the other way? Or
there's two cyclists trying to get past each other? And they each need
around about 2 metres of wobble space.
MR MARK-BROWN: Or somebody with a dog walking the same way?

10 MR BROWN: Yes. Or a family going through there, you know, there might be the

two parents on cycle and a child on trainer wheels and they're all trying to
safely negotiate it and it all just gets a bit messy. So, there's no hard and fast
rules here.
MR MARK-BROWN: So essentially, going back, you think it needs to be upgraded
15

just to facilitate the overall use of the SUP.
MR BROWN: Yes, yes, I do.
JUDGE HARLAND: Questions arising?
MS SHEARD: No further questions.
~Questions arising by Mr Bangma (12.27 pm)

20

MR BANGMA: One very brief point of clarification, Your Honour, Mr Brown you're
indicating a potential concern, as I understand it, with 3 metres in width for
the underpass accepting that would be better. And I think you're saying
5 metres would be better again. I wasn't sure, with a shared use path that's
25

proposed generally outside of this underpass situation what's the width which
is used -MR BROWN: Generally 3 metres. But the reason that it doesn't work so well in an
underpass or a tunnel, is because you're hemmed in. So, there isn't any
room to move. Often if it's narrow and you're trying to get past someone,

30

people can go to the edge of a path and their handlebars and that can
overhang. You don't have that opportunity when you're in a tunnel or a
confined space situation.
MR BANGMA: I see, thanks for clarifying that.
~(The witness withdrew - 12.28 pm)

35

~(Adjourned 12.28 pm – 1.31 pm)
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MS SHEARD: So we now have Mr Hughes for stormwater.
~DAVID WILLIAM HUGHES (Affirmed) (1.32 pm)
~Examination in Chief by Ms Sheard (1.32 pm)
5 MS SHEARD: Do you confirm that your full name is David William Hughes?

MR HUGHES: Yes.
MS SHEARD: And do you confirm that you have the qualifications and experience set
out in section 1 of your Evidence in Chief?
MR HUGHES: Yes.
10 MS SHEARD: And do you confirm that you have completed two briefs of evidence

dated 20 April 2017, and 15 June 2017.
MR HUGHES: Yes.
MS SHEARD: And do you confirm that the contents of those statements of evidence
are true and correct to the best of your knowledge behaviour?
15 MR HUGHES: Yes, I do.

MS SHEARD: And have you prepared a summary statement of evidence dated
23 July?
MR HUGHES: Yes I have.
MS SHEARD: Can you please read that statement?
20 MR HUGHES: Sure.

This summary statement provides a summary of my Evidence in Chief
dated 20 April and my rebuttal evidence, dated 15 June 2017...(Reads 2 - 5 of
Summary of Evidence Statement)... are appropriate from a technical point of
view to mitigate the potential adverse stormwater effects from the Project.
25 MS SHEARD: Just a couple of questions before I turn you over to questions from the

Board. You took part the Alexandra Creek Underpass options assessment,
didn't you?
MR HUGHES: I did.
MS SHEARD: And did you assess the option that involves a 5 metre wide underpass?
30 MR HUGHES: Yes we did.

MS SHEARD: And can you please tell me what the results of what was in terms of
flooding in relation to I think it's Option 2, isn't it, of those assessment options.
MR HUGHES: Yes, we found that opening up that underpass to a larger width, if you
like, increased the flooding downstream, significantly.
35 MS SHEARD: And whereabouts did it increase the flooding downstream?
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MR HUGHES: It was between the underpass itself and Paul Matthews, Paul
Matthews Drive, the bridge, further downstream.
MS SHEARD: And was that level of flooding evident for Option 3 as well or is that just
particular to Option 2?
5 MR HUGHES: It was the 5 metre wide underpass that caused that evidence of

flooding. The 3 metre underpass was similar to the existing.
~Questions from the Board (1.39 pm)
MR STEWART: There was just one point of clarification, I suppose, in paragraph 2.6
10

you say:
"This has resulted in small (up to 80 mm) localised increases in peak
flood levels, but has also improved the existing flooding issues at some
locations."
So, I take it from that that although there has been a very small increase

15

and a local effect overall, if I take it from your evidence there has been
improvements to the situation.
MR HUGHES: That's right, so yeah, there is a number of little increases along the
downstream environments typically contained within the channels themselves
and the size of channels. But there are also a number of improvements along

20

those channels at various locations as well, yes.
MR MARK-BROWN: Mr Hughes, in the evidence of Mr Rama, I'm just trying to find
the exact words which I can remember, but he referred to results of consultation
with Mana Whenua and Mana Whenua had requested I think that a standard in
excess of TP10 be done if possible. And I think Mr Rama said that your

25

evidence set out why you couldn't do that because of the constraints of the
project. Can you address that issue?
MR HUGHES: Yeah, sure. So, we had a lot of discussions with Mana Whenua
through the Project and we kept them abreast of the treatment performance of
the Project through the design, and it went up pretty much weekly, if you like,

30

with the refinements we made. So, on that basis we landed on a pretty
significant benefit to the existing situation. We used TP10 as the guideline the
entire way through the Project. Suffice to say the guideline doesn't allow for too
much improvement above it. Although, in terms of the level of the amount of
impervious area that we're treating we think there are significant benefits to the

35

project, correct.
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MR MARK-BROWN: So when you said you're not providing more benefit than TP10,
are you saying that be providing TP10 for the whole impervious area that's a
significant benefit.
MR HUGHES: Yes, it is correct, yes, significantly.
5 MR MARK-BROWN: Are you saying that that was explained to Mana Whenua and

they were happy with that?
MR HUGHES: Yes, I mean they were pretty practical through the way through like we
were in terms of what we could and couldn't do, and I think at the end of the
consultation they were happy with the level of service that was being provided.
10 MR MARK-BROWN: And would it be fair to say that the ponds that you put in, there

are constraints in terms of how much you can provide in terms of area and cost,
would that be true and you sort of -- or do you think, yeah it's not justified to
make them any larger than TP10 requires, would that be your evidence?
MR HUGHES: Yes, that's right, so we did a lot of options assessment in terms of the
15

types of devices as well, you know, what fit in the spaces we had available.
The design eked out all of the opportunities, if you like. And I feel the design
they've ultimately landed on did provide best benefit for the environment, I
guess for the space constraints that we had to work with and obviously the
costs as well.

20 JUDGE HARLAND: I don't have any questions. Anything arising?

MS SHEARD: No thank you.
~(The witness withdrew - 1.43 pm)
~Timetabling matters discussed (1.43 pm)
25 JUDGE HARLAND: That takes us to the end of today and we then look towards

tomorrow; so, the only expert witness we are having in the true sense of the
word is Mr McGarr later on in the afternoon, or perhaps morning, as the case
may be. So, can I just check we've still got cross-examination of Mr Willmott
Ms Sheard by you?
30 MS SHEARD: Yes, we still have cross-examination of Mr Willmott, but not of

Mr McGarr.
JUDGE HARLAND: I see. So, you'll clearly be more up-to-date with where the
planners have got to than we might be, is he intending -- do you know whether
he is intending to provide some updated -- have you had any information from
35

Mr Berry?
MS SHEARD: No, I haven't actually, now I come to think of it.
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JUDGE HARLAND: Perhaps I will ask the EPA, Ms Robertson have we had any
update on whether Mr McGarr is to provide and updated supplementary
statement.
MS ROBERTSON: I understand he has to involve a short summary statement of his
5

involvement in the conferencing sessions.
MS SHEARD: I guess, also, just with Mr McGarr's evidence we are meeting with the
planners and the lawyers on Wednesday.
JUDGE HARLAND: Yes, well it might be quite a short session then. So, you're not
intending to cross-examine him at all?

10 MS SHEARD: Not at this point, no.

JUDGE HARLAND: And one with of the things we had been talking about is, because
of his availability issues, if there was anything that arose it would need to be
probably preferably prior to closings. But in that last week that we provided for.
So, I guess you will know by the end of this week whether that's likely or not,
15

will you?
MS SHEARD: Yes, that's correct.
JUDGE HARLAND: All right. Well if a message could go out to Ms Robertson to that
effect that would be very helpful, so we can see where we're heading next
week.

20 MS SHEARD: Certainly.

JUDGE HARLAND: Is there anything else we need to cover?
MR BANGMA: No, Your Honour.
JUDGE HARLAND: All right. Thank you very much. Another early finish. And we'll
see you again tomorrow morning at 9, thank you.
25

~(The hearing adjourned at 1.45 pm)
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~Day 6, 25 July 2017 (9.11 am)
~Comments from the Board (9.12 am)
JUDGE HARLAND: Good morning. Just before we start the evidence this morning,
5

can we deal formally with Mr Bluett's evidence? I might have dealt with that last
week, but I can't recall absolutely; so just to be sure, we've received the
summary statement from Mr Bluett in relation to air quality and the indication
was, I believe, if it could be confirmed, that this was able to go in by consent?
MS MCINDOE: That was my understanding.

10 JUDGE HARLAND: Yes, thank you. Well, we've formally now dealt with that,

probably twice, but at least we're sure we've dealt with it.
And so that takes us today to Mr Willmott, I understand your case.
So, if you would like to come forward. Have you had enough time to get
everything together this morning?
15 MR WILMOTT: Thank you.

JUDGE HARLAND: Well, if you would like to come up to the witness box with your
materials and I'll help you with the first part.
~DAVID BRUCE WILLMOTT (Affirmed) (9.14 am)
~Questions from the Board (9.14 am)

20

JUDGE HARLAND: Just take a seat please Mr Willmott when you're ready.
Now I just need, before we do the formal part of your evidence, it seems
as if you might have come prepared to give all of your case today, is that right,
your submission and your evidence?
25 MR WILLMOTT: If you wish, I'm prepared to come back if it suits the Board.

JUDGE HARLAND: Well, we don't want to waste your time, but you would prefer to
give it all today.
MR WILLMOTT: Yes.
JUDGE HARLAND: All right let's deal with it in that way.
30

So just formally, could you tell us please your full name?
MR WILLMOTT: David Bruce Willmott.
JUDGE HARLAND: And are you to give evidence today and present your
submissions on behalf of the Centre for Urban and Transport Studies?
MR WILLMOTT: That's right, yes.

35 JUDGE HARLAND: And is that also in relation to in your personal capacity, or only on

behalf of the Centre?
MR WILLMOTT: I'm sorry?
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JUDGE HARLAND: Are you giving evidence today on behalf of the Centre only or the
Centre and yourself?
MR WILLMOTT: The Centre and myself.
JUDGE HARLAND: All right thank you. And have you prepared a statement of
5

evidence for this hearing?
MR WILLMOTT: I have, yes.
JUDGE HARLAND: And I wonder if we could just get that in front of you so that we
can make sure we've got the same one. Have you got that one in front of you,
and do you confirm that's not the one you prepared for today, it's the one that

10

you prepared before, do you confirm that that's true and correct?
MR WILLMOTT: Yes.
JUDGE HARLAND: We'll just give it to you.
It's all right in the folder, just to give it to him to have a look at.
MR WILLMOTT: Right.

15 JUDGE HARLAND: So just looking at that document, take a moment.

MR WILLMOTT: Yes, it appears to be.
JUDGE HARLAND: Is that the preparation of your evidence with 8 points and a
number of annexures that you wish to present as evidence to the Board?
MR WILLMOTT: Yes, do I have some annexures today.
20 JUDGE HARLAND: All right. But insofar as this particular document that you're

referring to is concerned, is that true and correct to the best of your knowledge?
MR WILLMOTT: Yes.
JUDGE HARLAND: All right thank you.
So, Mr Willmott, what we'll do is I'll let you present your document that
25

you've got today and then I'll invite questions.
MR WILLMOTT: Right. I had not envisaged reading it right through, but I'm willing to
do so if that would be of help to the Board.
JUDGE HARLAND: We're happy to read it and take it as read and if you want to
simply highlight points, or do you simply want us to receive it and read it later?

30 MR WILLMOTT: Well, I think it's only fair to those who are attending today to read it

through, because they haven't had a chance to hear it previously -JUDGE HARLAND: All right.
MR WILLMOTT: -- and as I stated, some of it's pretty complex stuff and if it suits any
of the questioners I'm willing to come back. I am coming back at in any case to
35

question other witnesses, so I could respond to any written questions
subsequently, if that's of any help to the Board?
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JUDGE HARLAND: Well, the concern I have is that much of this appears to be
material that would be submission as opposed to evidence. And we're very
constrained also by the matters that we can as a matter of law consider -MR WILLMOTT: Yes.
5 JUDGE HARLAND: -- for example, we're not able to get into the debate about

sustainable development and economic development and the theoretical
appropriateness of either model.
MR WILLMOTT: Right.
JUDGE HARLAND: We have to take the plans as they are and we have to interpret
10

them where required and also apply the evidence to the planning instruments
and to the law as it is. So, it's not our function to go beyond that. We can't as a
matter of law.
And just having a brief look through some of this, it does appear that
some of it relates more to those philosophical aspects, which are perfectly

15

legitimate, but are not things that we can deal with here in the context of this
application.
MR WILLMOTT: Right.
JUDGE HARLAND: So we just have to be mindful of that.
MR WILLMOTT: Well my evidence is really of two types. The first is that issue and

20

the question of how the stated objectives of various plans conflict with each
other and are not borne out in what's being done on the ground.
JUDGE HARLAND: All right, well again, the evidence was supposed to have been
filed ahead of time, so that everybody would have an opportunity to consider it,
rather than to be caught by surprise with new material.

25 MR WILLMOTT: It's only an expansion, or at least a repeat of the material. The

exception is a detailed examination of weaving distances as requested at the
joint witness -JUDGE HARLAND: Well, perhaps if you read out the portion dealing with the weaving
differences and we can take the rest of it as read as being an expansion of your
30

earlier evidence. I'll then invite questions and if anybody is caught by surprise
by any additional material, then they can raise that with me afterwards and
you've indicated you will be coming back and, if necessary, we can recall you.
How does that sound?
MR WILLMOTT: Yes, that's fine.

35 JUDGE HARLAND: All right, thank you. So perhaps if we turn to the part concerning

weaving, what page is that on or what paragraph is that?
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MR WILLMOTT: It starts about five pages from the back.
JUDGE HARLAND: Is the heading "weaving between adjacent on and off-ramps"?
MR WILLMOTT: That's right.
JUDGE HARLAND: All right, if you could take us through that please?
5 MR WILLMOTT: Much is made of weaving capacity as measured by weaving

distance and crossing volumes being theoretically sufficient to prevent any
slowing of traffic speed, nominally for safety reasons, although any accident is
more likely to be a bent fender or broken tail light rather than a serious injury or
worse. But often it is more desirable (in terms of traffic service on roads
10

accessing the motorway, and access to/from the motorway) to have an on or off
ramp installed almost regardless of such weaving capacity.
Again, calculations are made for a subjectively determined horizon, that
is 2031, possibly, or 2100 as an extreme horizon for local planning, which is
probably almost irrelevant when the life of the motorway and possible changes

15

in on and off traffic are taken into account. Eventually, any weave will be
engulfed by general arterial congestion if arterial road space is not increased at
the same rate as increases in population, thus economic activity, thus of traffic.
In practice, for most of the day capacity is not a problem, and the ramps
perform useful service, but in peak hours when capacity is

20

approached -- weaving capacity is approached I should have said, the traffic
slows down anyway rendering calculations questionable and consequences
minimal when compared with the benefits of general facilitation.
AASHTO weaving distances:
These tend to be used in New Zealand still today as they were 50, 60

25

years ago.
The merge distances between on and off-ramps recommend by
AASHTO in the 1995 edition of its Policy (Manual) on the Geometric Design of
Highways and Streets, in particular Figure X-72. The recommended merge and
diverge or (crossover) distance between on-ramp joinings (measured from

30

where an on-ramp is 1.5 metres from a through-lane) and off-ramp separations
(measured to the point at which an off-ramp diverges from the through lane) is
600 metres, in figures X-72. Since 1995, the manual has been digitised and its
information is available today online for a fee. (American wealth, terrain, rural
distances and standards are arguably too generous for New Zealand, yet in the

35

absence of our own standards, we still use AASHTO.)
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It should also be noted that AASHTO 1995 is a guideline only in that it
does not specifically allow for variations in the volumes and speeds of merging
and diverging traffic, the nature (eg queue speed) of traffic on and off-ramps,
variation of merge speeds and volumes such as may be affected by on-ramp
5

signal departure speeds and volumes, the varying holding capacities of
approach and departure lanes and the way this may influence signal timings to
minimise the prospect of overload spilling back onto feeder arterial (on-ramp)
and motorway (off-ramp).
Further, I understand that, in recognition of the urban situation which

10

generally operates at a lower level of service than rural highways, and with
experienced drivers familiar with which lanes to take, a reduced guideline (ie
less than 600 metres; perhaps 450 metres) is now the urban guideline, as has
long existed for Khyber to Gillies in the city and St Marks to Market weaves,
including decades at a hundred KPH speed limit.

15

Moreover, the guideline -- although it's now been reduced to 80KPH, as
may eventually be appropriate for this stretch of road we're talking about.
Moreover, the guideline should be considered (and historically has been
considered) with reference to other factors, such as the consequence
elsewhere if it is treated as an absolute. Such consequences may include a

20

high level of congestion on the signalised arterials interchanged upon,
especially motorway underpasses, quite apart from the rest of the arterial road
network and the "rat-runs" which can develop (where possible) to bypass
congested arterials.
Project weaving distances:

25

Approximate weave distances of the existing situation and proposed
designs by both NZTA and CUTS have been established for comparison
purposes from NZTA's plans or from Google Earth. Distances on the latter
were established by comparing with scaled maps. The overall distances
between interchanging streets were scaled from the nearest road reserve

30

boundary.
And then I list the current weave distances on a bunch of existing roads.
First of all, the two city weaves that I've previously cited Khyber Pass to
Gillies Avenue and St Marks Road to Market Road both of which have a net
450 metres for weaves. The existing Albany Highway to Paul Matthews Drive,

35

which has no weave currently, is some 1200 metres less the on-ramp of 300
metres. Similarly, the Albany Highway to Caribbean Drive is 1880 metres with

Page 466

no existing weave. The Albany Highway to Caribbean Drive for the NZTA
design eastbound winds up with an 830 metres weave. And generally, the rest
of both NZTA's proposals and CUTS' proposals are of the order of 830 weave
for NZTA and 600 metres for the CUTS design ending where the ramps would
5

end on the newest part of Paul Matthews Road. The Constellation to
Greville Road on State Highway 1, the overall distances is almost 2 kilometres,
1.92 kilometres. And the existing northbound weave is 1140 metres and the
existing sound both weaves are respectively 880 metres and 730 metres.
All of these exceed the 600 guideline long established by AASHTO and

10

even the Khyber Pass and St Marks Road weaves at 450 metres probably
comply with the reduced guideline which AASHTO has been encouraged to
develop for more urban familiar situations.
In another table over the page I list the proposed designs and the
weaves, and without going through the table in detail, you will see that in every

15

case they are somewhere between 600 metres at the bottom end, and 1180
metres at the maximum.
You will see that my Greville Road to Constellation Drive option for the
southbound is done for both a four lane southbound motorway and for a five
lane southbound motorway. The four lane results in a weave of 650 metres,

20

whereas the five lane not only do you get more capacity and less traffic
intensity in the lanes, but also the weave distance is longer at 830 metres.
So for the similar reasons, as five lanes have been applied northbound, I
would apply five lanes southbound.
In the cut Proposal, State Highway 18 ramps would terminate on Paul

25

Matthews Drive instead of at Caribbean Drive. Both weaving sections would
satisfy the AASHTO guideline for rural highways; the urban location should
mean that, at 600 metres each, they equal the AASHTO 1995 guideline,
despite longer than usual ramp lengths. Additionally, the on-ramp traffic from
Albany Highway is currently very limited, and with limited prospects of increase,

30

owing to limited prospects for its catchment. In both cases the weaves are
about one-third longer than city weaves included in the tables above.
I do not consider the merge and demerge distance -- the merge to
demerge distance should be used as a reason for discounting an eastbound
offer-ramp onto Paul Matthews Road, particularly as the alternative as

35

proposed offers several disadvantages, not least a messy design which
requires considerable "back-tracking" for traffic destined for Paul Matthews
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Drive. And originating in Paul Matthews Drive and the existing commercial
centre.
If the shared use path is to remain despite the availability of an
alternative route of Bush Road and Paul Matthews Road, then some property
5

(and a slice of building) may need to be acquired from the industrial buildings
hemming in the existing arterial standard State Highway 18. However, the cost
of same would be substantially less than the cost of shifting the hockey fields
with all the flow-on effects resulting in reduction of recreational space even as
population is increasing. The outcome would be (in my opinion) a better

10

design, better functional operation, and reduced call on Drainage Board land.
This is section 5 now, potential for south facing ramps connecting State
Highway 18 and S H1.
JUDGE HARLAND: Can I just, sorry to interrupt, but can I just ask does this cover
weaving specifically this paragraph? Or does it amplify what you've already told

15

us in other parts of your submission? Because I'd like to just stick with the
paragraphs that talk about the weaving on the basis that the other parts we've
read your points and we can read them again.
MR WILLMOTT: Right, there's nothing in there on weaving.
JUDGE HARLAND: Yes, and the same for 6. It looked as if 7 might be something

20

that talked about weaving?
MR WILLMOTT: For the joint witness hearing I relied upon general impression rather
than attempting to design the whole system, which has taken several people
several years to do and as you can see, just from the weaving, it has taken
quite a lot of effort just to consider that aspect of design, quite apart from other

25

aspects of geometric design. I've only done so on request.
JUDGE HARLAND: Yes, well I don't want to cut you short, but I want to make sure
that we're not going over things that we've already covered. And I'm
not -- that's not suggesting that we're not going to read it, but it was really the
material that might be elaboration on the weaving point that we were going

30

to -- I was going to ask you to elaborate on. So, are we clear that 5 and 6 we
can read?
MR WILLMOTT: Yes, they are -- they refer more to overall design, which was a
necessary framework for the weaving thing.
JUDGE HARLAND: All right thank you. And 7, is that a matter of detail that you feel

35

we need to have read out?
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MR WILLMOTT: Well I'm at the mercy of the Board, whatever will help. It does talk
about the weave length, but -- and describes the way in which that weave
length was established and the design -- the nature of the design resulting in
that weave length being established.
5 JUDGE HARLAND: All right. Well why don't you just for consistency's sake read out

7, and then is 8 also dealing with elaboration of weaving? Yes, 7 and 8. And
then 9. And I think we can leave 10 to read. So, 7, 8 and 9.
MR WILLMOTT: Yes.
JUDGE HARLAND: Thank you.
10 MR WILLMOTT: 7 is the Possible Northbound Greville Overpass Ramp Between

State Highway and the Albany Expressway heading northbound.
The NZTA Proposal has an 830 metres weave between
Constellation Drive and Greville Road, even allowing for the significant
reduction in weave length caused by the large radius ramp from State Highway
15

20. This would make it almost twice the length of the city weaves at 450 metres
each, and 230 metres longer than the AASHTO rural guideline.
Thus, safety auditors were correct in allowing the proposed north-south
merges, both of traffic from Constellation Drive and from State Highway 18.
They are reported to have granted their approval with a degree of caution, as is

20

appropriate when rigorously observing justifiably defensible standards
regardless of other factors. Specialist involvement may lead to poorly balanced
overall designs, which CUTS considers will occur in this case if direct ramps
between State Highway 1 (south) and the Albany Expressway are excluded.
The CUTS Proposal is for the departure point for the northbound

25

off-ramp to Greville Road to be shifted up to a hundred metres southwards,
reducing the weave length to a minimum of 730 metres (possibly larger,
dependent on detailed design of the overpass ramp). The longer off-ramp
would then allow a Greville Road/Tawa Drive overpass ramp to departure from
that off-ramp from State Highway 1 about halfway between its departure point

30

from State Highway 1 and that east to west arterial. That would separate
the -- that would be somewhat similar to the Westgate off-ramp I might point
out. That would separate the two departures by up to 240 metres as
recommended by AASHTO 1995 (Table X-72) for motorway to motorway
ramps. Automatically slower speeds on the off-ramp would ensure that 240

35

metres separation is more than adequate, and well in excess of the 180 metres
that AASHTO recommends for service road interchange.
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No difficulty is foreseen connecting the overpass into the Albany
Expressway on the northern side of the Tawa/Greville arterial.
8. Possible Southbound Greville Overpass Ramp Between Albany Expressway
and State Highway 1, that is it crosses over the top of State Highway 1 north of
5

Greville Road Underpass and then swings around to merge with State Highway
1 heading south. Assuming this -- this first case assumes only four southbound
lanes on State Highway 1 as proposed by NZTA.
The general configuration of this CUTS proposed ramp would be for it to
depart from Albany Expressway at such a location as allows clearance over

10

State Highway 1 with an alignment still restricted to 50 kph although the design
may be able to achieve 80 kph standards. It should then join State Highway 1
with a new lane ahead, which enables its traffic to avoid weaving before making
a choice of State Highway 1 or State Highway 18. The on-ramp from
Greville Road would then merge with this fourth lane with a merge separation of

15

at least 180 metres. This would result in a weave distance for on-ramp traffic
bound for Constellation off-ramp or State Highway 1 beyond Constellation of
about 680 metres, somewhat greater than AASHTO's 600 metres guideline.
In real life, drivers naturally adjust their speed; I made this point
somewhere else, especially peak hours, when weaves are most heavy, but

20

drivers are familiar with the lane configuration and thus any weave necessary.
The AASHTO guideline of 600 metres is appropriate for a higher level of
rural service and speed than that obtaining in urban peak hour situations,
accommodating drivers who cannot be expected to know the road, in rural
situations that is. The 1995 AASHTO manual, neither includes a reduced

25

standard appropriate for urban motor ways, as I believe the recent electronic
version includes, nor allows for the ameliorative measure of managing on-ramp
traffic with ramp signals, as will occur here. Thus, it is naturally conservative for
this situation.
9. Possible Southbound Greville Overpass Ramp Between Albany

30

Expressway and State Highway 1. As the previous case, but this time
assuming five lanes southbound on State Highway 1, one more than NZTA
proposes.
A significantly better solution would be to increase the southbound lanes
between interchanges to five lanes, as NZTA proposes for the northbound

35

lanes. This would result in a better balanced design, as there is no reason for
any significant difference between northbound and southbound traffic volumes
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on this stretch of motorway. Moreover, with an on-ramp separation distance of
180 metres, the weave distance would be increased to about 830 metres, and
additional motorway capacity would be provided in a location where it would
easily prove its economic worth.
5 JUDGE HARLAND: All right, so we can read -- thank you for that, we can read

paragraph 10 and we'll do so.
So, at this point I'll make -- I'll invite the cross-examination of your
evidence. So, thank you Ms McIndoe.
10

~Cross-examination by Ms McIndoe (9.43 am)
MS MCINDOE: I just have some questions about weaving before I ask about some
other topics from your evidence. Just coming out of the information which
you've presented to the Board this morning, my understanding is that the
AASHTO guideline hasn't been used in New Zealand for roading projects,

15

are you able to confirm whether that's the case?
MR WILLMOTT: Did you say "has been" -MS MCINDOE: Has not been used.
MR WILLMOTT: It certainly was used back in the 60s, 70 and 80s. Australian
standards generally supplanted those more recently, but they were always

20

weak on specialist topics such as weaving. They may have -- my knowledge
is somewhat out of date, and they may have improved those aspects, but a
reference was made in a design context for this stretch of State Highway 1,
reference was made to the AASHTO Guideline, so that is the one I've used.
MS MCINDOE: But you'd accept that in the last 30 years at least this guideline

25

hasn't been the main guideline used in New Zealand for roading design?
MR WILLMOTT: I certainly know the Australian standards when they were
developed were adopted by New Zealand as more reflective of New Zealand
Standards than the American AASHTO.
MS MCINDOE: Thank you.

30 MR WILLMOTT: But my experiences in the last 10 to 15 years has been removed

from design practice.
MS MCINDOE: Thank you. Now I have been trying to keep up with your
calculations of distances of ramps and weaving lengths and things, so bear
with me here, my questions arise about -- are out of combination of including
35

ramp signals, on-ramps, and what that would do to the weaving lengths
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required. So, am I right that I understand you support ramp signals being in
installed on on-ramps, am I right about that?
MR WILLMOTT: Only where there is a danger of congestion being created back on
to arterials to the extent that they could choke, or at the other end where a
5

motorway could be overwhelmed by on-ramp traffic. I don't support their
general application as has been done in Auckland. But I do support their use
only in peak periods.
MS MCINDOE: Yes, okay. And when there are to be ramp signals installed on an
on-ramp do you accept that that would mean a longer on-ramp would be

10

required?
MR WILLMOTT: For storage, it is desirable, yes.
MS MCINDOE: And that longer -- long on-ramp in turn could mean a reduced
weave length, if you like, it would take up space that would otherwise be
available for weaving is that correct?

15 MR WILLMOTT: Yes, I have not reduced the length of on-ramps in any of my

designs, generally I have increased them for that reason, where possible.
MS MCINDOE: So you've allowed for ramp signals on your ramps?
MR WILLMOTT: Not in any calculated -- oh yes, certainly I envisage that ramp
signals, the overall policy would be applied here as well.
20 MS MCINDOE: But you haven't added any additional length on to your ramps to

allow for that?
MR WILLMOTT: In the case of the on-ramp from Greville Road, yes. Not for the
on-ramp from Constellation Drive, or the off-ramp on to Constellation Drive.
And I did suggest that the ramp -- off-ramp length could be increased by up
25

to a hundred metres for the north off-ramp on to Greville Road, but that's not
a holding situation except back from the signals yes, back from the signals on
Tawa Drive.
MS MCINDOE: And have you also taken into account when designing the length of
your ramps, have you taken into account the need for safe signage and how

30

that might add to the length of ramp required?
MR WILLMOTT: No, signage always has to be the best possible and it's always
restricted, the options are limited. One does what one can, but as I
previously said in the joint witness hearing, signage is widely recognised as
influencing drivers to the extent of about 10% of their decision making. The

35

other 90% they get from other traffic and from their observation of the road.
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MS MCINDOE: Hopefully my final question on weaving, you've referred to the
Khyber, Gillies end and Market weave which you measure as 450 metres,
are you aware of the crash record for those sections of road?
MR WILLMOTT: No I haven't examined that. But I used to live quite close to both
5

of those stretches and whenever I went into the city, I lived in Remuera just
off Market Road, I still go there once a week in peak hours in the evening, on
Monday evening, so I'm reasonably familiar. I have yet to see a crash. I
cannot recall in some 40 years of travelling that -- both those weaves -- ever
seeing a crash on those weaves.

10 MS MCINDOE: Okay, but you say you haven't examined the records for the

purposes of this Board?
MR WILLMOTT: No.
MS MCINDOE: No, that's understandable.
MR WILLMOTT: As I said, also in the joint witness hearing, the value of such
15

crashes and the frequency of them has to be weighed against the immense
value of having access to the motorway by the traffic that otherwise might be
precluded by a consideration of safety, and the question is who should make
those safety decisions? Should they be made by central planners or should
people take safety and risk into their own decision making?

20 MS MCINDOE: I have a couple of other topics which I'll try and cover quickly. I

recall you were here last week, weren't you, when Duncan Tindall gave
evidence; in fact, I think you questioned him about the number of people
travelling over the Harbour Bridge?
MR WILLMOTT: Yes.
25 MS MCINDOE: And you will recall that his evidence was that one-third of people

going over the Harbour Bridge heading south in the morning peak do so on
public transport in buses?
MR WILLMOTT: Yes.
MS MCINDOE: And do you accept that evidence?
30 MR WILLMOTT: I do since Duncan produced some actual calculations -- some

measurements.
MS MCINDOE: Okay. And on that basis then, do you accept that a busway could
carry more people than a general traffic lane could?
MR WILLMOTT: Yes, it can also occupy more space per person carried than a
35

normal traffic lane. In other words, you could fit 200 cars between buses on
a busway.
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MS MCINDOE: But you could get more people per vehicle in a bus, that's the point,
isn't it?
MR WILLMOTT: Oh absolutely. But there's no energy saving by getting people on
to buses, buses use just as much energy per person kilometre delivered day
5

long as do cars. They're both about the same, depending upon the city and
the route. Trains are much worse energy consumers than both buses and
cars. Contrary to what everybody expects or has been led to believe.
MS MCINDOE: In your evidence, and here I'm looking at section 5.5, which is
about the Northern Busway, you've recommended that the extension should

10

be retained -JUDGE HARLAND: We're looking at your Evidence in Chief here Mr Willmott, so
not the one today.
MS MCINDOE: It's the one which the Hearing Manager showed you this morning.
MR WILLMOTT: Right.

15 MS MCINDOE: And under the heading "Decisions Sought on the Busway" it says

"retain its inclusion in the Project".
MR WILLMOTT: Yes, well having invested so much in the busway already, it
makes sense to carry it on.
MS MCINDOE: And your key concern, as I understand it, is that you don't want the
20

busway to preclude later widening of the motorway?
MR WILLMOTT: Yes. As appears to be the case south of Constellation where only
two lanes travel south and it appears to a driver past that the bus lanes are
so close to the two travel lanes that adding a third lane would be difficult
without shifting the bus lane.

25 MS MCINDOE: And in that the location the bus lane's already existing, isn't it?

MR WILLMOTT: Yeah, and without providing adequately for motorway expansion.
MS MCINDOE: And you're aware, aren't you, that the Project does included
additional lanes between Greville Road and the Upper Harbour ramps?
MR WILLMOTT: Yes.
30 MS MCINDOE: And you'd support those additional lanes?

MR WILLMOTT: Oh absolutely, it will be a heavily trafficked bit of road.
MS MCINDOE: And if we think about the addition of south facing ramps in the
future, ramps to State Highway 18 going south on State Highway 1, you
would support those being added in the future by the sounds of it?
35 MR WILLMOTT: It's much less -- it's much more costly to add them as a separate

project on top of existing functioning ramps, than it is to build them in the first
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place. So, in my opinion, the Project should have been rather larger to
include widening of the motorway south of Constellation, and the addition of
these ramps. But that has not been included at this stage. I only seek to
address the Project as it is proposed, but I do hope that provision will be
5

made for southbound ramps at a later stage. I think it is suicide not to, it's
societal suicidal not too.
MS MCINDOE: And that's from an efficiency perspective?
MR WILLMOTT: Beg your pardon?
MS MCINDOE: Is that from an efficiency perspective in terms of --

10 MR WILLMOTT: Economic efficiency, yes.

MS MCINDOE: Economic efficiency, yes.
But you do accept, don't you, that the Transport Agency has looked at
the issue of south facing ramps, it's just decided not to include them in this
Project?
15 MR WILLMOTT: NZTA is influenced, even as is Auckland Transport, by the

prevailing enviro-planning ethos.
In my un-read evidence today I talk about the return of romanticism at
the expense of the ages of reason and enlightenment. Just within my
life-time I've seen the extent to which hard factual based reality is now being
20

fuzzed over and supplanted by opinions and values. And this is not to say
that ideals and values are inappropriate, because they are appropriate. But
there needs to be a balance. And we have obliterated the rationality side
from our projects and our development and that is reflected in the make-up of
NZTA and Auckland Transport.

25 MS MCINDOE: And if we consider that matter, now your evidence here, you

confirmed is given for the Centre For Urban Transport Studies, correct?
MR WILLMOTT: Yes. Well only that I -- my associates are like minded with myself
and I know that I have their support in this sort of submission.
MS MCINDOE: Are you familiar at all with the Environment Court's Code of
30

Conduct for Expert Witnesses?
MR WILLMOTT: Yes, I have read it.
MS MCINDOE: You might have had it shown to you when you did expert witness
conferencing?
MR WILLMOTT: Yes, I had a copy provided -- no, I downloaded a copy off the web,

35

yeah.
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MS MCINDOE: Okay, sure. And so, you're aware that your duty here is to assist
the Board in an impartial way?
MR WILLMOTT: Impartiality is a very subjective topic. I attempt to be impartial, but
I'm more of a rationale person than an idealistic person; other people are
5

different, it takes all kind to make a world. I don't judge myself as being in
any way superior. But I do form opinions based on rationality rather than
idealism. And to that extent my opinions are different from those of other
people.
MS MCINDOE: But do you accept that your duty is to bring your training and your

10

professional knowledge to assist the Board in this case?
MR WILLMOTT: That's why I'm here.
MS MCINDOE: And that you must not advocate for any political or philosophical
view that the Centre for Urban Transport Studies might have?
MR WILLMOTT: What you're suggesting is that I should drink the Kool-Aid, that is

15

the prevailing culture should condition my evidence. No, I don't accept that.
MS MCINDOE: One more topic. Your evidence also recommends adding ramps
between Albany Expressway of State Highway 17 and State Highway 1
heading south?
MR WILLMOTT: Yes.

20 MS MCINDOE: And do you accept that the Transport Agency has explored the

possibility of adding these ramps?
MR WILLMOTT: One of the un-read sections of my evidence produced this
morning is headed "Where There's a Will There's a Way" and in brackets "No
Will Means No Way". The general prejudice against automobility and the
25

positive promotion of walking, cycling and public transport, in my submission
beyond their natural station is the Kool-Aid that I alluded to previously. The
idea that we should suppress automobility, which is by far the most efficient
form of inter-accessibility and has been directly responsible for the immense
burst of productivity in the 50s, 60s and 70s, is suicidal -- as is culturally,

30

collectively and economically suicidal in my opinion.
MS MCINDOE: So, I accept that you don't like the outcome -MR WILLMOTT: No.
MS MCINDOE: -- but do you accept that the Transport Agency at least looked at
the possibility.

35 MR WILLMOTT: Yes, but even as with the weaves, you can use these things as

absolutes and as justifications, or you can weigh them up in conjunction with
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other considerations. I'm used to the latter approach at a time that an office
of three people, including myself, designed half of the motorway network in
Auckland, within a very short space of years. And those motorways have
been built, and while they have their limitations, they've served magnificently
5

for promoting the welfare of Aucklanders.
MS MCINDOE: Those are all my questions Your Honour.
JUDGE HARLAND: Thank you for that. So now I'm going do just see whether any
of the Members of the Board have questions for you Mr Willmott.
~Questions from the Board (10.01 am)

10

MR STEWART: Let's just deal with one thing first, which I think is matter of fact, in
your section 7 which is headed, two pages from the back; it's headed
"Possible Northbound Greville Overpass Ramp Between State Highway 1
and Albany Expressway", do you see that?
15 MR WILLMOTT: Right.

MR STEWART: That's the evidence you gave this morning.
MR WILLMOTT: Yes.
MR STEWART: And you see in the second line there, the last word in that line is
"SH20", you see that?
20 MR WILLMOTT: Yes.

MR STEWART: Do you actually mean S -- State Highway 18?
MR WILLMOTT: No, I meant SH18, I'm sorry.
MR STEWART: Thanks. I assumed that was the case by thought I better confirm.
Now in that section also you're talking about the Greville Road
25

overpass ramp and am I correct in assuming that that refers to a plan in your
original evidence, which you may recall the -MR WILLMOTT: Yes.
MR STEWART: Yes, so that -MR WILLMOTT: It's still essentially in the same place.

30

I have improved my understanding of the local geometry and
potentials since that sketch, but time precluded an improvement of it. But
essentially, it's still indicative of exactly what I would do.
MR STEWART: Okay, thank you. And I know you've got the section 7 here which
discusses it, but are you -- do you accept; I think this is Ms McIndoe's

35

question to you, that it has been discussed by Transport Agency witnesses
and I think the, if I'm correct, that they have rejected that, but there's been no
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suggestion that it could not be built in the future or some sort of overpass
could be built -- is that your understanding?
MR WILLMOTT: I don't know, I'm not aware of any intent to build such overpasses
in future. And I suspect that if only four southbound lanes are built as
5

proposed, that could be used by persnickety rule book followers -- rule book
followers who I would consider persnickety, to preclude or to exclude such a
ramp being built.
MR STEWART: Okay. Just returning to this evidence in which that plan was
located, and I'll just -- I think I've got a couple of questions, and I think we've

10

dealt with this probably, but you talk about the south facing or the lack of
south facing ramps from State Highway 18 to State Highway 1?
MR WILLMOTT: Yes.
MR STEWART: And NZTA have said that they did look at it; there is space
available and you've questioned that. Do you accept that what they say -- do

15

you accept that there is space there for ramps to be built in future?
MR WILLMOTT: I would like to accept, but my experience suggests that the room
between the two ramps for a diverge is going to make it very tight, if not
substandard, to have a ramp diverge to split the east bound traffic to go north
and south.

20 MR STEWART: Okay. Now I think that --

MR WILLMOTT: That's just looking at the plan, it's not doing an alternative design.
I'm just dubious, quite frankly.
MR STEWART: Okay, we probably have to leave it there at this point.
Then just moving on to another area, on the section between
25

Greville Road and Rosedale Road which is up against the landfill, and the
Proposal is to build a busway and a shared used pathway up against that
landfill. And I think -- can you confirm for me, my understanding of the
statements you've made earlier this hearing you appear to be saying you'd
prefer to see a fifth lane. A fifth traffic lane at the expense of either the

30

busway and/or the shared used pathway, have I got that right?
MR WILLMOTT: Yes if economic development is the ruling consideration, then one
would certainly build the motorway lane rather than the pathway. But that
doesn't mean to say that much of the pathway south of landfill couldn't be
built maybe stopping at the landfill, or alternatively climbing over it, or

35

possibly being set into it. I haven't looked at alternative designs. But I'm just
surprised that it has been decided to build a 5 metre shared used path there,
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which in my expectation will be -- will attract limited use compared with the
immense value of a 5fifth motorway lane.
MR STEWART: And so you're concentrating those comments on the shared used
pathway, would your suggestion be that the busway is retained in that area or
5

not?
MR WILLMOTT: I would have opposed the busway at the start considering that it
would be better accommodated on the motorway by widening the motorway
and perhaps using a shoulder as a multiple use facility, including for buses.
But having started with a separate busway, we are pretty much constrained

10

to proceeding with that.
I haven't considered, not being in a position. The enormously
weighted question of whether it would be better to revert to buses on the
motorway north of Constellation versus extending the busway. Other people
have considered it better to extend the busway. I think their reasoning is

15

somewhat influenced by ideological preferences, but that is a matter of
opinion, which I haven't closely examined to base it on a more factual
understanding than I have at the moment.
MR STEWART: Thank you Mr Willmott.
JUDGE HARLAND: Mr Willmott, I just had some further questions about the Centre

20

itself, because unfortunately I had tried, as you suggested in your I think
submission or original evidence, for a search of the website, but I had
difficulty getting into it. So, could you tell me please the Centre, has it got a
place, has it actually got separate premises and that kind of thing? Is it
separately funded? Are there employees or staff of it?

25 MR WILLMOTT: No it's -- all the associates are retired or semiretired and just do

odd jobs. Mostly pro bono publico. To have free opinions when there is only
one game in town and to have a different opinion from that one game is
dangerous for one's career, means that people still working full-time cannot
consider membership of a group like ours. So, to answer your question, the
30

office is a bedroom in my house which is stacked floor to ceiling with reports
and papers.
JUDGE HARLAND: Right. And so, is it operated by -- what, as an Incorporated
Society or something?
MR WILLMOTT: No, just an informal sharing of perceptions amongst very

35

experienced or people of my own age who have contributed papers that I
could've written myself.
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JUDGE HARLAND: Right, and so how many people are part of the centre?
MR WILLMOTT: There were three, other than myself. They are now reduced to
two formal associates who are willing to have their names listed on the
website. There are half a dozen, maybe 8 or 9 fringe people who share our
5

interests, but are still working full-time and are bound, more or less, to
support the ethos of their employer.
JUDGE HARLAND: I see. And so, all of the people that are part of the Centre, do
they all have similar backgrounds to you, engineers, that kind of thing?
MR WILLMOTT: Yes, planning and engineering. It was more of less equally

10

weighted, but with the death of one member, Owen McShane, the planning
side is reduced to two of the three of us qualified planners, that is.
JUDGE HARLAND: All right, thank you for that, that's helpful. I don't have any
other questions, are there any questions arising or questions of the Board?
MS MCINDOE: No thank you.

15 JUDGE HARLAND: Thank you very much Mr Willmott you are going to make a

submission later, so we will see you again later on in the hearing. But for the
present time thank you very much.
~(The witness withdrew - 10.11 am)
20 JUDGE HARLAND: That takes us now to Mr Fogarty. If you'd like to come forward

please?
The process is we'll arrange for the formalities to occur and then I'll
take you through the rest of the formalities we need and then we'll go from
there. Before we start have you got any questions about what's about to
25

happen?
MR FOGARTY: No.
~PETER RICHARD FOGARTY (Affirmed) (10.13 am)
~Questions from the Board (10.13 am)

30 JUDGE HARLAND: Yes, please just take a seat. Now, I wonder if we could have

the reference to the evidence in front of Mr Fogarty, please?
Could you tell us please your full name?
MR FOGARTY: Peter Richard Fogarty.
JUDGE HARLAND: And you live at Carl Place in Unsworth Heights?
35 MR FOGARTY: That's correct.
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JUDGE HARLAND: And you have prepared a submission in respect of this
particular Proposal and evidence as well, is that correct?
MR FOGARTY: For now?
JUDGE HARLAND: Yes. No, sorry in the past, in your submission?
5 MR FOGARTY: Yes.

JUDGE HARLAND: And if you could just look at the folder in front of you, is that a
statement of your evidence comprising 26 pages?
MR FOGARTY: Yes.
JUDGE HARLAND: And do you confirm that to be true and correct to the best of
10

your abilities?
MR FOGARTY: Yes, I do.
JUDGE HARLAND: All right. Well, now what's going to happen is -- do you have
some material you wanted to present? Otherwise what will happen now is I'll
invite questions.

15 MR FOGARTY: I just want to make a sort of statement. That's what I was sort of

told to -JUDGE HARLAND: Yes. That's absolutely fine. And do we have that in writing;
are we going to get a copy of that in writing? Or are they just your own
notes?
20 MR FOGARTY: They are just -- I mean, just some notes I made.

JUDGE HARLAND: No, that's fine. Off you go.
MR FOGARTY: Okay. My two main concerns with this Project are, as I state in my
submissions, the Caribbean Drive/Upper Harbour Highway intersection; the
position of the SUP, which I believe is on the wrong side of the motorway; not
25

building the southern ramps, and the effect on the community, especially
Unsworth Heights.
Starting with the intersection, basically, now it's a T-intersection and
frequently traffic banks up through the roundabout with Barbados Drive,
despite what NZTA say, I cannot see how going from two light phases to turn

30

right to at least four light phases will improve that intersection. Basically, the
wait time will double, meaning that more traffic will back up through the
roundabout, which impinges on the three feeder roads, and even if you're not
going through the lights, you're still held up because there's only one lane
entering into that roundabout. You see in the mornings now, and weekends,

35

where even traffic wanting to go west on the State Highway 18 is held up in
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Barbados Drive or Caribbean Drive, because it can't enter the roundabout to
enter the empty left turn lane.
Mr Church says, I think he applies a 95 percentile rule, saying that
traffic will only back up through the roundabout. I take that from that, 5% of
5

the time, which is still 72 minutes a day. But even NZTA's own figures show
that traffic is going to increase naturally on Caribbean Drive up until 2031. I
don't believe the figures where Mr Church says by 2031, with the Project,
there will be 1400 less cars a day on Caribbean Drive. The Project does
nothing to reduce traffic using Caribbean Drive. I mean, it's west of

10

Caribbean Drive. So, if they're building the northern -- southern ramps that
might be true, but I just can't see that being the case. So even my 6 year old
granddaughter says "pop, the traffic is going to build up more with double the
light phases." A 6 year old knows that, so. Currently -- so I'm trying to -- on
Friday I was the 12th car in the queue to turn right. I was three quarters of

15

the way back to the roundabout, behind me cars are backed up through the
roundabout. I got through the light on an orange light; the car behind me
went through on red. So just with double the wait time this Project is going to
make that intersection worse.
Going on to the SUP, I think it should be on the southern side; I agree

20

with Auckland Council that it should be on the southern side. I don't think we
need a southern and a northern SUP. There is already east-west connection
through the North Harbour business district using Bush Road and Paul
Matthews Drive. So, if you want to travel east-west on the northern side you
can do that as a pedestrian or a cyclist, using those roads. On the southern

25

side there is no east-west connection for the residents. So people who live,
like I believe you've visited Bluebird Reserve, you can't get out of there; you
have to backtrack all the way to Caribbean Drive. So, all the schools are
located to the north of State Highway 18, all the zoned schools, so for those
children to get to those schools they basically have to go by car, because

30

they can't get to the buses on Albany Highway. So a southern SUP would
give them connectivity between Albany Highway, Bluebird Reserve, and also
to get to the bus station. I think in my submission there I showed that if you
use the proposed northern SUP it's actually about 630 odd metres longer
than just using Barbados Drive.

35

And the other thing is that I've been amused by all the excuses the
NZTA have been using against the southern SUP, like a future busway which
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doesn't even feature in the Unitary Plan, but a couple of times now they've
mentioned that it would -- a southern SUP would have to be relocated if they
built a busway along the side of State Highway 18. The other thing is -- the
other excuse they use is they would need to take private properties and they
5

would need to relocate the proposed State Highway 18 to the north, but what
they don't say is that they're actually relocating State Highway 18 south to fit
the bus lane in on the north. Their plans indicate that, especially their
cross-section on sheet 8, it clearly shows the State Highway 18 being shifted
south to accommodate the SUP on the northern side.

10

The other excuse they use is that there's not room. I've used both
Google Maps and also Auckland Council's Geomaps and there's 41.1 metres
available between Wren Place and number 1/2 Saturn Place, which they're
both taking chunks off. So measuring between those new boundaries,
there's 41.2 metres, and even with a 2 metre space between the barriers for

15

the ramps to start diverging, you only need 36.2 metres to fit a southern SUP
in, and that's actually allowing for 4 metre shoulders under the
Paul Matthews Bridge, which is what they seem to be allowing. I do concede
that they would need to build a retaining wall on the southern side, instead of
battering it, to fit the SUP in.

20

There's not room to fit a southern SUP past the properties at Bluebird,
so that would have to -- it would have to be built on the side of Bluebird
Crescent, but that's no different to what they're doing along Paul Matthews
Drive which is actually an arterial road; Bluebird is just a suburban street.
But that SUP would be used a lot more than -- the northern one, I don't think

25

would anyone would use it. It would serve no purpose at all. As Mr Church
points out, there is already connectivity between the current SUP and Omega
Place, anyway. So, I just don't see that.
One comment too on NZTA's pedestrian survey. In the figures that
they -- in their rebuttal evidence they produce figures of a survey and they

30

actually said that on Saturday 11 May -- they gave some figures. Well, that
wasn't actually Saturday 11 May; that was Thursday 11 May that survey was
conducted. My wife walks through that walkway on a Thursday and she
actually spoke to one of the surveyors.
JUDGE HARLAND: So, just let's be clear about that. So the survey, from memory,

35

I don't have it in front of me dealt with a Wednesday -MR FOGARTY: A Saturday and a Monday it said.
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JUDGE HARLAND: Yes, and you are saying it was a Wednesday, a Thursday, and
a Monday, it wasn't a Saturday?
MR FOGARTY: Well, 11 May -- it says Saturday 11 May. No such date exists.
JUDGE HARLAND: Right. I see, so it's either the date is wrong or the day is
5

wrong?
MR FOGARTY: Well, no the day is -- it is Thursday, because my wife, she only
works Tuesdays and Thursdays. And she was -- she was counted on the
Thursday. She made a comment that there were people in the walkway
counting pedestrians. So their survey results are wrong. They may have

10

counted on a Saturday as well, but my wife was definitely counted on the
Thursday.
JUDGE HARLAND: Right.
MR FOGARTY: So I am also concerned that this Project is going to have huge
negative cost benefits for the local community. Like I said, they're taking

15

124,000 square metres of reserves and based that on a figure of 400 per
square metre; that’s 50 million dollars worth of reserves that they're taking.
That's how much it would cost Auckland City to replace those reserves.
That's based on -- there's a piece of education land at 67 Caribbean Drive,
which currently has a market value of 7 and a half million, as of 2014, I'd

20

estimate that's got a market value of 15 million, in today's dollars, and for the
size of that reserve, that works out at $413 a square metre. If
Auckland Council was to buy that off the Ministry and use it as reserve, which
they currently lease it from the Ministry for about $1 a year I think, and for
between 75 and 80% of traffic, this Project doesn't improve travel times. It

25

actually, as Mr Willmott said, it actually increases travel distances for all the
traffic that wants to head west, out of Paul Matthews Drive; it has to travel
further. It's going to have to travel through the new intersection at
Caribbean Drive, which currently it misses. It only really delivers improved
travelling time for, I think on their own figures about 15% of traffic heading

30

from State Highway 18, east to west, to State Highway 1 north. So we're
going to have three or four years of traffic chaos to benefit 15% of the traffic.
Most of the traffic from State Highway 18 either goes into Caribbean
Drive, Constellation Drive, or heads south on State Highway 1. So that's why
they need to build the southern ramps, but I don't believe there's room. I

35

don't really think they've investigated them properly. In fact, again, on the
southern ramps, their evidence seemed to be conflicting. In my reply to the
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evidence I asked, because I think Mr Moore made a statement that the
ramps had been designed and removed from the design, or something like
that, and so I thought, well if they'd been removed, let's show them. So, I'd
like to read his statement in the Evidence in Chief he said:
5

"South facing connections at State Highway 1 and State Highway 18
intersection. The design of the interchange between State Highway 1 and
State Highway 18 was developed with all four ramps considered. The south
facing ramps were then removed from the design ensuring future
compatibility with the north facing ramps and the busway".

10

And then, later on he said, in reply to me, he said: "The submitter..."
proposed the Project -- Opposes the Project unless it provides for a west
State Highway 18 access to south State Highway 1. As I have described
above, the design of the interchange between State Highway 1 and 18 has
been developed with all four ramps considered. The south facing ramps

15

were then removed from the design ensuring future compatibility with the
north facing ramps constructed as part of the NCI Project."
And then, in the rebuttal evidence he says:
"I can confirm that the project has been designed so as not to
preclude the later addition of south facing ramps in-between State Highway

20

18 and State Highway 1. This was one of the directions from the
Transport Agency to the design team. It is envisaged that the State Highway
18 eastbound to State Highway 1 southbound future ramp will be located in
the available space between State Highway 1 and Constellation Drive
southbound on-ramp. Some realignment of that Constellation Drive ramp

25

may be required. However, it is not possible to provide drawings of the
ramps that Mr Willmott requests, as no final decision has been made on the
form of, or locations of these ramps. These ramps are not part of the current
Project."
So, to me those statements -- in the first statement he's saying they

30

were basically designed and removed. In the second he says they haven't
really been designed.
And so we can't show them. So, I did some quick drawings or
calculations, and I think they're about 50 metres short to get the south facing
ramps in; that's allowing for future widening of State Highway 1 to three

35

lanes. They can't get a two lane ramp in before Sunset Road Bridge.
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So, I would like to see those, even though they're not part of this
project, I would actually like to see them shown so that the Board and other
submitters can judge whether it's actually feasible.
The other thing I'm concerned about is that the west to south ramp will
5

have to pass over the proposed north to south ramp. So basically you're
going to have (indicates), State Highway 1 here (indicates), the proposed
ramp here (indicates) and then the next ramp is going to have to come over
the top of it (indicates). So it's going to be three tiers high.
I'd also like to see an elevation of that, so we could get some idea of

10

the impact, the visual impact of that southbound ramp in the future, because
it will be too late in ten years' time when they design it saying, oh well, that's
all we can do, because the other ramps are built. So yeah, that's my concern
with regard to the ramps.
So in conclusion, I think the SUP can be built on the southern side. I

15

don't think there is a will to build it on the southern side, but I think it can be.
I think the future busway excuse is just an excuse.
And, also, to build the northern SUP they're actually take parts of 12
properties, six in Bush Road and six in Omega Drive, to get that walkway in.
That was another excuse they said that it will cost more to build the southern

20

SUP because they'd have to take property on the southern side, but what
they failed to say was they're actually taking property on the northern side to
do it as well.
There are some sewerage services on the northern side, but there's
still room for those to remain with the southern SUP. In fact, all the services

25

west of 1/2 Saturn Place will be removed anyway, because the sewer
connection to where Carl Junior's is won't be needed because there will be
no buildings there and the stormwater line that runs up and services four
cesspits, they'll become obsolete with the Paul Matthews overbridge and the
new motorway.

30

I also mentioned the consultation. I've spoken to quite a few of the
businesses in Unsworth Drive. None of them have had a visit from NZTA. A
couple didn't even know about the Project or that the Unsworth ramp was
closing. One business owner said he'd had two letters from NZTA, but
no-one had visited him to speak to him. He thought that basically all they

35

need along there is an expressway. He comes from west Auckland every
morning. He says there's a small hold up. He said the main hold up is that
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the left turn lane into Paul Matthews Drive isn't long enough, and the right
turn lane into Caribbean Drive isn't long enough. The traffic in those two
lanes wanting to turn holds up traffic -- through traffic in the main lanes
because it backs up. So, basically, NZTA could fix that problem just by
5

making the lanes -- those turn lanes longer and just basically building an
expressway like the East West Link at Onehunga. It doesn't need to be a full
motorway it could just be an expressway with dual lanes in each direction.
Forget about the ramps completely with State Highway 1 and spend the
money upgrading State Highway 1 from Constellation to Tristram Avenue.

10

The economic benefit would be far greater than taking all those reserves and
relocating North Harbour Hockey with all its chain reaction of relocating pony
clubs, which you're probably looking at another hundred million dollars to
relocate all those clubs. So, there's $150 million saved in the end by not
doing that, when you consider cost of reserves.

15

So, thank you.
JUDGE HARLAND: All right, well thank you Mr Fogarty. I'm now going to see if
there's any questions for you.
We've got it down that the agency, a lawyer wanted to cross-examine
you, or ask you questions. And so now I'll ask Ms McIndoe to do that.

20 MS MCINDOE: Happy to do it now or after the morning break.

JUDGE HARLAND: That might be an appropriate time. We will take the break for
15 minutes and then we'll come back and at that point Ms McIndoe -MR FOGARTY: Oh sorry, just one thing I forget; the southern SUP doesn't actually
comply with the NZTA's own Pedestrian Planning Design Guide. In that
25

guide it actually says in "characteristics", in 4.1 of their own design guide,
which was actually formulated -- Mr Ian Clark was actually on the steering
committee; it was formulated in 2009 -- it actually says "characteristics:
Connected, does the network provide direct access for pedestrians for the
places they wish to reach? Do paths connect well to public transport and

30

surrounding networks? Another characteristic is comfortable: Are routes
unpolluted by excessive noise and fumes? Are paths wide enough, and even
surfaces and gentle gradients. Is there shelter from elements and places to
rest? Another characteristic is pleasant -- are pedestrian spaces enjoyable,
interesting, quiet, and clean with qualities encouraging lingering and social

35

interaction?

Page 487

The northern SUP is none of those, it's right beside a motorway.
There will be fumes. It will be shaded by the existing buildings to the north.
So in winter it won't see much sun, so it will be damp, and it basically doesn't
go where people want to go.
5

And the other thing is that the Ministry of Transport have just put out
figures in June this year that showed that cycling is in decline. Only 1% of all
trips now are taken -- undertaken by cycle, and most cyclists are actually
children aged 5 to 17 years using cycles to travel to and from school. People
don't use cycles to cycle to work.

10 JUDGE HARLAND: So can you just help me, where do you get that from?

MR FOGARTY: That's the NZTA, it's called Introduction to Pedestrian Planning and
Design.
JUDGE HARLAND: What's the date of that?
MR FOGARTY: 2009. It was put out, by the NZTA.
15 JUDGE HARLAND: Right.

MR FOGARTY: And the other one is the Ministry of Transport Outlook; that's June
2016; that's their analysis of walking and cycling trips. Walking is also in
decline, so despite all these SUPs we're building, cycling and walking is still
in decline. Most walking is done for recreational purposes, not to get to work.
20 JUDGE HARLAND: All right. Well thank you for that.

We will take the break for the 15 minutes and then we'll come back for
questions, thank you.
~(Adjourned 10.40 am -10.56 am)
25

~Comments from Ms McIndoe (10.56 am)
MS MCINDOE: Two minor matters before I get underway. The first is that Mr Clark
who is present today, has advised me that he is not the Ian Clark, apparently
there are two Ian Clarks and he's not the one. I can see how you could easily
30

think that was it the Ian Clark who's presenting evidence here, and he could be
recalled to confirm that if the Board found that useful.
And at the same time he would also be willing to correct the date error in
the pedestrian and cyclist survey if that was also useful to the Board?
JUDGE HARLAND: Well, we definitely need that.

35 MS MCINDOE: So perhaps we could deal with that after Mr Fogarty.
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JUDGE HARLAND: Yes, there's another matter that I'll raise, but I think ask your
questions first thank you.
~Cross-examination by Ms McIndoe (10.56 am)
5 MS MCINDOE: Mr Fogarty, just firstly touching on your comments before the morning

break about consultation with the Unsworth Drive businesses and residents.
Have you had a chance to read the evidence of Ms Brock for the
Transport Agency? She prepared evidence on consultation matters.
MR FOGARTY: I did read it a few weeks ago, I think, yeah, I think I read it all.
10 JUDGE HARLAND: Well perhaps remind him, put it to him, it's a bit unfair to see

whether he remembers all of that, because I don't.
MS MCINDOE: In her evidence Ms Brock in paragraph 13.2, I wonder if the Hearing
Manager could, it's probably fair to put it in front of him. The evidence is behind
tab 7. If you could turn to paragraph 13.2? In that evidence Ms Brock set out a
15

number of the consultation steps which took place with the Unsworth
community. Do you accept that there were a number of consultation steps
undertaken?
MR FOGARTY: There were letter drops. Yeah, I said that they hadn't spoken to the
businesses at the bottom of Unsworth Drive.

20 MS MCINDOE: In her evidence in paragraph 13.2 b v which is at the bottom of

page 22 she describes individual meetings including with resident group
representatives, business and retail operators.
Do you accept that while you might not be aware of those meetings, her
evidence is that they occurred?
25 MR FOGARTY: With those groups. But they don't represent Unsworth Heights

community, in my view. The Community Board was never spoken to,
Unsworth Heights community -MS MCINDOE: But the consultation -MR FOGARTY: They are self-appointed spokes people, in my opinion.
30 MS MCINDOE: But the consultation went beyond just the Community Board, didn't it?

MR FOGARTY: They consulted on a bridge, which I don't know why they did,
because they then said it was unfeasible. Why would they consult on building a
bridge from Omega Place to Unsworth Drive knowing that it was not feasible?
Were they not expecting 67% of the residents to be in favour of that bridge?
35

And then most residents when it wasn't feasible they were thinking okay well
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what's next and then nothing happened. That was the letter drop, about the
bridge, that was never feasible in the first place.
MS MCINDOE: Ms Brock's evidence is that the consultation occurred on a broader
basis, this is her evidence in paragraph 13.2, do you accept that that was the
5

case?
MR FOGARTY: No the only correspondence we had, and that's -- I live up the top of
Unsworth Heights, was about the bridge. And then later on a letter drop saying
that the bridge wasn't feasible.
MS MCINDOE: But it's possible that others in Unsworth Heights may have been

10

consulted and you didn't know about it?
MR FOGARTY: Well the businesses I talked about, I spoke to them on the 10th of
July. The cafe didn't know anything about it. I spoke to the guy in the model
shop. He was the one who said he'd received two letters. No-one from NZTA
had spoken to him, he's European, so there was no language problem. The

15

takeaway shop didn't know anything about it. They thought it was a petition that
had gone around a few years ago about wanting a bridge over. So, of the three
businesses I spoke to two weeks ago, none of them -- I said have you had visits
from NZTA, none of them said yes, they said no. The two Asian business
owners, or they're leasees, they didn't have a clue.

20 MS MCINDOE: And these matters haven't been put to Ms Brock for her to respond to

have they, you never asked her about these matters?
MR FOGARTY: No.
MS MCINDOE: That was my only question about her evidence. You don't need that
anymore.
Your evidence explains that you have experience in the building and

25

construction industry. But you've got no traffic engineering qualifications, have
you?
MR FOGARTY: No.
MS MCINDOE: And you don't have any engineering road design qualifications either?
30 MR FOGARTY: No.

MS MCINDOE: Just a few other matters that came out of your presentation this
morning -MR FOGARTY: Can I just say, I have been a licensed real estate agent, I did work as
a commercial real estate agent for many years so I know about bare land
35

property values and stuff like that.
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MS MCINDOE: Okay. One of the matters that you raised this morning was the value
of the reserve land that was being taken for the Project.
MR FOGARTY: Mmhmm.
MS MCINDOE: Do you accept that the Transport Agency is negotiating to replace that
5

reserve land?
MR FOGARTY: Yeah, and I'm just making a point that the cost -- the value of that
land has to come from somewhere and it comes from -- it's taxpayers' money
wherever it comes from, it's taxpayers' money. So that is a cost of this project,
whether it comes from somewhere else or not.

10 MS MCINDOE: Okay, I'll accept that.

Just a question on the shared used path location, I think it's clear that you
would prefer that it be built on the south side of State Highway 18?
MR FOGARTY: Mmm.
MS MCINDOE: In terms of the users, the current users of that shared use path, do
15

you accept that they might -- some of them might be students travelling from
Unsworth Height to the schools on the north? Do you have any knowledge
about the, I guess the origin and destination of the users of the shared use
path?
MR FOGARTY: Well I think there's only about -- no, I don't. And I don't think the

20

surveyors -- my wife said "oh do you want to know where I'm coming from or
going to" and they said "no", so I don't think NZTA would know where they're
coming or going to either.
MS MCINDOE: And if the shared used path was built on the south side and then later
removed for a future busway in that location, do you accept that that would be a

25

worse outcome for pedestrians and cyclists than if it was built in the north and
therefore, not removed in the future?
MR FOGARTY: Where do you get the idea that there's going to be a future busway?
MS MCINDOE: I'm not here to give evidence. Let's take that as a theoretical, if that
did occur, let's just consider that for a moment.

30 MR FOGARTY: If you built a runway too you could use that as an excuse. I mean, it's

just nonsense.
MS MCINDOE: Those are all my questions, thank you.
~Questions from the Board (11.05 am)
35 MR MARK-BROWN: I'd just like to clarify, if I can, you mentioned about children

getting to school, and I was wondering if you could just clarify that, I think you
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said that they can't get out of -- people have trouble getting out of Bluebird
Reserve and children can't get to buses to go to school. Can you just clarify
that please with respect to the different roads around the area that you have
been talking about?
5 MR FOGARTY: Well, the only northern exit out of Unsworth Heights is Caribbean

Drive.
MR MARK-BROWN: Sorry, to Albany Highway?
MR FOGARTY: You'd have to go out north. But you can't get out there in the
morning.
10 MR MARK-BROWN: So you are saying out of Unsworth Drive that's the only vehicle

one, is there a pedestrian access at all from some of these roads?
MR FOGARTY: No, no pedestrian access -MR MARK-BROWN: There's no pedestrian access?
MR FOGARTY: -- from Spoonbill, Bluebird to Albany Highway.
15 MR MARK-BROWN: Because we haven't looked at that area in detail, but we will do.

Looking at that road map, it looked like there might have been reserve from
Lorikeet or one of those through there?
MR FOGARTY: No, no the only access to Albany Highway is top of Carl Place there
is a walkway through.
20 MR MARK-BROWN: Carl Place?

MR FOGARTY: Yeah.
MR MARK-BROWN: So there is a Carl Place walkway?
MR FOGARTY: Yep, but that's -- you've got to do some athletics at the northern end
to actually get out, there is a big mound to stop water.
25 MR MARK-BROWN: So you are saying that's not very good for children to get up?

MR FOGARTY: You'd have to walk your bike over it, you wouldn't be able to bike over
it, and there's no footpath.
MR MARK-BROWN: So you don't think people use it for bikes as far as you know?
MR FOGARTY: I've never seen anyone biking through there. There is no footpath on
30

Albany Highway anyway.
MR MARK-BROWN: But in terms of catching the bus, just sort of trying to clarify, so I
think you were saying that at the moment it's hard for children to get out of that
area to catch the bus?
MR FOGARTY: In that Bluebird Crescent, in that sort of end -- they can't -- they've got

35

to come down to Unsworth Drive. They can't go and catch a bus in Albany
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Highway, which would be taking them directly to -- the zoned schools are -- the
primary is in Bass Road and the high school's -MR MARK-BROWN: So you were saying that in relation to your view that the SUP
should be on the south side -5 MR FOGARTY: Yep --

MR MARK-BROWN: -- because if it's on the northern side it's too far for them to go
along that -MR FOGARTY: No that they're not going to backtrack all that distance.
MR MARK-BROWN: Backtrack, backtrack all the way around.
10 MR FOGARTY: And there is room beside the current off-ramp for an SUP. I think

there's one pinch point where there may not be, you might have to go down to
4.6 metres.
MR STEWART: Mr Fogarty good morning. Just a couple of questions, some of my
questions were answered, fortunately for you.
15

Just taking the existing situation at the moment we've got, and you've
described some of the difficulties that the Unsworth area have in getting in and
out, and I think I've now got the message fairly clearly that Caribbean Drive is
really the only practical way out in the mornings, is that right? Because it's
got -- because it's got traffic lights?

20 MR FOGARTY: Yes, yeah.

MR STEWART: Because.
MR FOGARTY: Well, it's the only northern exit anyway.
MR STEWART: Yes, and correct me if I'm wrong, but I gathered from what you and
others have said that to get out any other way, you've got Meadowood and
25

Unsworth, I think at about the top you've got Sunset Road and the Upper
Harbour, you've got about three roads, but they would be -MR FOGARTY: Caribbean backs up, that's quite hard to get out of. You can get out
of Unsworth to go south, because there's a free turn lane. But to go north, like
our tenant, he often -- he'll leave for work and then he'll come back home ten

30

minutes later and say I'm just going to wait until the traffic dies down.
I used to catch a bus into the city when I was surveying the building in
the central city. In the evening I would get off that bus at the top of
Unsworth Drive and then I'd walk along Albany Highway for about 30 metres to
the walkway at Carl Place. Often I'd be in that walkway before that bus had

35

turned right out of Unsworth Drive to head towards Greenhithe. He would sit
there for five minutes trying to do a right turn in the evening. Just because with
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the traffic, even though there's a slip lane. Once he crosses the eastbound
traffic, there's a slip lane where he can accelerate and join in with the
westbound traffic. Just to get across that lane, often he would sit there waiting
for five minutes; I would be through the walkway and nearly home.
5 MR STEWART: So in terms of traffic, motorised traffic, and in terms of this Project, I

think what I hear you saying is that there is a problem with traffic getting in and
out of that residential area anyway, at the present time you've got traffic lights at
Caribbean Drive and they have some problems with queueing and whatnot.
And what I'm just interested to know, in your opinion, is whether this project, to
10

what extent will that make the situation worse than it is at the present time?
MR FOGARTY: Because currently when you turn right, if you turn left out of
Caribbean Drive to go west, it's a free turn. So currently, to go west on to State
Highway 18 is not a problem. I should point out that with the Project you won't
able to free turn to go west, you'll have to wait at the lights and cross over Paul

15

Matthews to get onto the on-ramp. So that's going to make it harder to go west.
So to go north, which means turning right, currently we wait for two light
phases, it's about 120 seconds I think I counted. It's going to go to four light
phases, even Mr Church's own Evidence in Chief, he had a map of the light
phases, he had five light phases which means one of those is right turning, so it

20

means we will have to wait for four phases. So the wait time will double and so
the Project will make getting out of Caribbean Drive even worse.
MR STEWART: Okay.
MR FOGARTY: And the Project does nothing to decrease the amount of traffic
wanting to turn right.

25 MR STEWART: Just turning back to the SUP. In your submissions you haven't

specifically talked about the underpass, the Alexandra Underpass, but you have
referred to it in passing and I just wondered what your view is? Again, take the
existing situation, people, including school children, presumably can use that
underpass and then having done that, they are on the northern side of the State
30

Highway 18 and can presumably use the public roads to get to school if they've
got bikes and things like that, or even if they're walking. And you're suggesting
the SUP should be on the southern side, and I understand your reasons for
saying that. But there will still be the matter of the underpass which they can
use, whether the SUP's on the north or the south side, is that right?

35 MR FOGARTY: Well if you look at the Bluebird end to get to that SUP you can't cross

Alexandra -- the only place to cross Alexandra Stream is Barbados Drive, so
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they have to backtrack all the way to Barbados Drive to then use that
underpass.
MR STEWART: But I understand that, I think -- we were helpfully given a road map
yesterday which -- very convenient, I think when you are looking at your area
5

and you are talking about Bluebird area, that's sort of a bit, shall I say, land
locked anyway, isn't it? Because the only way out of there is up Unsworth or -MR FOGARTY: That's what I'm saying, if you put the southern SUP in they would be
able to get out into Albany Highway up beside the existing off-ramp and that
would give them access to -- there's a bus stop just to the south of that

10

off-ramp, it would give them access to those bus services, direct access.
Currently to get to Albany Highway they've got to walk all the way down to the
underpass via Barbados Drive and then all the way back up. You just don't do
it.
MR STEWART: Yeah, so you're assuming that if there was a southern SUP that

15

people who live in Spoonbill and that area would be able to get direct access to
the SUP. Where this is in the area of realm of supposition, isn't it? I mean, it
hasn't been designed yet or anything like that, it hasn't been committed to?
MR FOGARTY: Well it would be going through reserves, it would be open. It wouldn't
even be a fence on it to preclude access to it.

20 MR STEWART: There are no reserves at the moment though, are there, apart from

the one to the north of Spoonbill, is that what you're referring to?
MR FOGARTY: Yeah and there is already a disused walkway through that reserve,
but it goes nowhere.
Unsworth Drive used to be connected to what was then called
25

Constellation Drive. You used to be able to come in and out. So gradually over
the years that route has been -- it's gone from in and out, to just an in, and now
it's going to go to a nothing.
MR STEWART: Yes, I'm old enough to remember that.
MR FOGARTY: Yeah. There is actually room for a bridge over to Paul Matthews

30

through Bluebird Reserve. I think Auckland Council have suggested a link
there too.
And I believe it would be tight, but you can still do it keeping in the
5 degree gradient, because there's about a hundred metres available to rise up.
MR STEWART: Thank you Mr Fogarty.

35 MR MARK-BROWN: Mr Fogarty, I do have another one.

MR FOGARTY: Yep.
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MR MARK-BROWN: In Mr Church's rebuttal evidence, he responded to your criticism
of his modelling and he offered to explain how the traffic models are developed.
I'm just wondering did you read that rebuttal evidence and did you take him up
on his offer to explain how the models work?
5 MR FOGARTY: No, that came in quite late. But no, I didn't take him up on his offer.

And really it's irrelevant for Caribbean Drive, for right turning traffic. The Project
does nothing to -MR MARK-BROWN: But you are disputing his modelling results, aren't you?
MR FOGARTY: His modelling results are actually irrelevant because traffic is going
10

to -- even if you believe his modelling results, traffic in Caribbean Drive up to
2031 is going to increase anyway and he doesn't dispute that there's five light
phases, in fact, that's his diagram. So you don't have to be a traffic engineer to
know that the wait time is going to increase. The traffic is going to increase
even by his own figures. So he makes a comment that I think he talked to

15

Mr Tindall and he said that traffic won't back up through the roundabout. Well,
it backs up now and with more traffic and with a longer wait time I can't see how
you can make that statement?
JUDGE HARLAND: I just had a question about your discussions with the business
owners. The business people that you talked to there, have they been -- you

20

talked about the model shop, has that been there for a while?
MR FOGARTY: Yes.
JUDGE HARLAND: How many years?
MR FOGARTY: I'm not sure, I think he said about three.
JUDGE HARLAND: Three years. And what about the other two businesses that you

25

spoke to, how long have they been there?
MR FOGARTY: The cafe has probably been there two or three years. And the
takeaway shop has been there ever since I can remember. Same owners.
Their English isn't good.
JUDGE HARLAND: That's the takeaway owners?

30 MR FOGARTY: Yeah.

JUDGE HARLAND: And are you aware whether the cafe -- the people operating the
cafe have been there for a while?
MR FOGARTY: I think they are they've been there for about two years. The chef is
the lessee, so -35 JUDGE HARLAND: And you were referred to Ms Brock's evidence, if you just bear

with me a moment, because my device has timed out, but there was a talk
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about in that 13.2 v, I don't know if you've still got it open, I think it's 13.2, it
should be page 22 -- actually page 23. We'll start at page 22. So just let's
check we've got the same numbering. Do you see 13.2 there?
MR FOGARTY: Yes.
5 JUDGE HARLAND: And down to b), what is said is that:

"Special efforts were made to contact and involve the Unsworth Heights
community through 2014, 2015 and 2016".
And then it includes what was there.
And then over, if you could carry over the page to page 22, down to v.
10 MR FOGARTY: Yes.

JUDGE HARLAND: Is there anything -- I beg your pardon iv, is there anything in iv
about the meetings and open days that were held that links with the business
owners you've told us about today?
MR FOGARTY: How do you mean?
15 JUDGE HARLAND: Well the Mosaik Cafe says it's at Constellation Drive.

MR FOGARTY: I actually went to that one.
JUDGE HARLAND: So that's not the business you are talking about, so the open
days there were not down or around by where that business was -- community
is?
20 MR FOGARTY: No, we don't have a lot to do with the Meadowood community centre.

There is like two parts to Unsworth Heights and not being elitist, but our side of
Unsworth Heights don't really relate with the Meadowood community centre.
JUDGE HARLAND: Right, okay fair enough. So on v it then talks about:
"Individual meetings ... with a wide range of Unsworth Heights parties ..."
25

it says "... including resident group representatives."
Now, do you know who those resident group representatives were?
MR FOGARTY: No.
JUDGE HARLAND: Right, and have you ever -- or known of -- that the Harbour
Board, the Upper Harbour Local Board talking to a group people from your

30

area?
MR FOGARTY: No.
JUDGE HARLAND: Have you been contacted by the Harbour Board -- by the Local
Harbour Board about this?
MR FOGARTY: No, not that I can recall.
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JUDGE HARLAND: And what about the Greenwich Way business centre, you'll have
to forgive my lack of absolute local knowledge, which is why I'm talking and
asking this question of you, that's a different part again, isn't it?
MR FOGARTY: The Greenwich Way?
5 JUDGE HARLAND: Yes, so the Greenwich Way business and retail operators, who's

that referring to, do you know?
MR FOGARTY: That will be those shops at the bottom of Unsworth Drive.
JUDGE HARLAND: The ones that you're talking about?
MR FOGARTY: Yeah.
10 JUDGE HARLAND: Yes, all right.

MR FOGARTY: The Greenwich Gardens Retirement Village is the new village.
JUDGE HARLAND: Yes, I appreciate that, but I'm just trying to establish who the
Greenwich Way business and retail operators might be, would that be the same
people that you talked to?
15 MR FOGARTY: They're the same people. Sorry, where do you see that?

JUDGE HARLAND: Down on v just after halfway it says "... numerous occasions with
a wide range of parties seen ... the collective of Greenwich Way business and
retail operators ..."
MR FOGARTY: Okay.
20 JUDGE HARLAND: So would that be the same group of people --

MR FOGARTY: I would imagine so, I've never heard of that, and they obviously
hadn't heard of it either. Whether that's the landlord, I don't know.
JUDGE HARLAND: But that would be the same place, there's not another place
called Greenwich Way business operators?
25 MR FOGARTY: Yes, and the emergency centre has gone anyway.

JUDGE HARLAND: When did that go?
MR FOGARTY: About two or three months ago it moved to Home Place. I'm not sure
where the local fire station is.
JUDGE HARLAND: You don't know where that is?
30 MR FOGARTY: No, there's not one in Unsworth Heights.

JUDGE HARLAND: Okay. We’ll all right thank you, I don't have any questions. That
was helpful clarification, anything arising?
MR FOGARTY: Can I -- look, they didn't -- they didn't consult -- those consultations
14/15 were about the bridge to Omega Place.
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JUDGE HARLAND: Yes, I've got that point, I understand that's what you're saying it
was consultation about the bridge. And your point is that there wasn't much
after that or before and that is your point, I do understand that.
MR FOGARTY: And they did -- I did go to the first meeting held at the North Harbour
5

Business Association, the breakfast. But I only found out about that through my
wife's boss who said I should go -- they're in North Harbour, but they didn't go,
because they're too busy running their businesses, but they said oh you should
go along.
~Questions arising by Ms McIndoe (11.26 am)

10

MS MCINDOE: My question is just in relation to what's proposed for Caribbean Drive
coming out on to State Highway 18. Now, my understanding is that there's
currently one lane for traffic that wants to exit State Highway 18 and turn right
on to State Highway 18, that's correct, isn't it?
15 MR FOGARTY: Yep.

MS MCINDOE: And the Project proposes to double that so that there would be two
dedicated right-hand turn lanes coming out of Caribbean Drive?
MR FOGARTY: No that's misrepresentation. They are adding another lane, but it
only holds four to five vehicles, it's about 19 metres long.
20 MS MCINDOE: So you are aware of the other lane though?

MR FOGARTY: Yeah, but -MS MCINDOE: But that doesn't change your view by the sound of things?
MR FOGARTY: Room for another four or five cars and if the first five cars in the
queue are wanting to go on to the motorway north then you'd have to break the
25

law to get into that lane, you'd have to cross the centre line for other vehicles
behind them, because they're going to be wanting to be in the left right turning
lane if they're wanting to go north so they would block access to that lane
anyway. Like, when they said they'd add another lane I thought they'd add
another lane all the way back to the roundabout, but it's only big enough to hold

30

four or five cars.
MS MCINDOE: And in terms of the existing lane that has a, I think you described it as
a slip lane for vehicles turning left out of Caribbean Drive, that currently exists
now?
MR FOGARTY: Yeah.
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MS MCINDOE: And do you accept that there will in the future, after the Project,
continue to be a dedicated left lane turning left out of Caribbean Drive that
doesn't need to go through the lights, it will be a give way?
MR FOGARTY: That's only if you go on to Paul Matthews, if you are wanting to go to
5

State Highway 18 currently where you have a free left-hand turn you will have
to wait. That will be sort of like -- you will have to -- I'm not sure -- it's going to
be fairly funny actually, but it's going to be sort of like go straight ahead and
then you'll turn left, yeah. So that will be a disadvantage for people wanting to
go west, because they'll be going from a free turn to having to wait at lights as

10

well.
MS MCINDOE: But you are aware that there's a left turn lane that's a give way, that's
much -MR FOGARTY: Yeah, that's into Paul Matthews, but not free turn onto State Highway
18.

15 MS MCINDOE: Onto State Highway 18. Okay thank you.

JUDGE HARLAND: Thank you Mr Fogarty.
Can I just say, because you're not coming back, I don't think are you?
MR FOGARTY: No.
JUDGE HARLAND: We appreciate the effort that you have gone to. It's, as I think I
20

mentioned at the pre-hearing conference, quite a thing for people to have to
absorb all of the information in a Project such as this. And regardless of the
outcome, I wanted you to know that from the Board's perspective we appreciate
very much the trouble that you've gone to, to present this information to us.
MR FOGARTY: Can I just say one thing?

25 JUDGE HARLAND: Yes, why not.

MR FOGARTY: About the Community Board consultation?
JUDGE HARLAND: Pardon me?
MR FOGARTY: The Community Board.
JUDGE HARLAND: The Local Board you mean?
30 MR FOGARTY: Yeah, the Local Board. Like they came up a with a suggestion to put

a basketball hoops or something beside the entrance to the walkway. When I
told my wife about that she said she doesn't want young kids loitering around
the entrance to a walkway shooting basketball hoops. So, where they got that
idea from, you know, they didn't consult the community it's just a -- 35 JUDGE HARLAND: Well I think, just again, this is just a comment, one of the things

that all of these sorts of issues throw up are the different values and different
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ideas people have about what spaces and things should happen at different
times. And that's part of the democracy we live in and different opinions
expressed. But, nonetheless, the comments I made about being grateful for
your input and the effort that's gone into that remain. So, thank you very much.
5 MR FOGARTY: My wife will be pleased.

JUDGE HARLAND: Pleased it's over you mean?
MR FOGARTY: For me, yeah.
JUDGE HARLAND: For you. Yes.
~(The witness withdrew 11.29 am)
10

~Comments from the Board (11.29 am)
JUDGE HARLAND: That takes us now to Mr McGarr. And I see Mr Berry is here.
Come forward Mr McGarr.
I am interested, and I think my fellow Board members are interested
15

too, in receiving some more information from Ms Brock about these
meetings. Now we didn't require her for cross-examination, but this issue
has been brought more into sharp relief as this hearing has progressed.
One initial way of dealing with this might be for some information to be
provided to us, or at least guide us to what in fact occurred, particularly in

20

relation to the businesses, but we're talking about iv) here. It may well be
that it's in the consultation report, that we can look at in the AEE. But it may
not be. And we will let you know once we receive that, whether we're going
to require her for questioning.
If that information's able to be provided by the end of the week that

25

would be good, by Friday, and then we can talk about it first thing on Monday
morning.
MS MCINDOE: I have a note of some references within the consultation report. If
it's useful I could give you those references now?
JUDGE HARLAND: Well, not right now because we've got Mr McGarr, but we do

30

want them. And I'm not just interested -- what I'm interested in is the detail -MS MCINDOE: Yes.
JUDGE HARLAND: -- all right? Not just generic, but detail of what in fact
happened and who in fact was visited and when, names, et cetera. And that
should be shared.

35

And, likewise, we may also have some questions, we'll need to
discuss that, about this Caribbean Drive business and left-hand turn,
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right-hand turn, which might already be there, but we're going to focus on
that as well.
MS MCINDOE: Okay thank you, that's useful.
JUDGE HARLAND: So that we have an understanding of what the existing
5

situation is compared to what is proposed, thank you.
MR BERRY: I will just lead through Mr McGarr through the beginning part of his
evidence.
~CRAIG IRVING MCGARR (Affirmed) (11.32 am)
~Examination in Chief by Mr Berry (11.32 am)

10

MR BERRY: Is your full name Craig Irving McGarr?
MR MCGARR: Yes it is.
MR BERRY: Are you a Director of Bentley & Co an independent planning
consultancy practising here in Auckland?
15 MR MCGARR: Yes, I am.

MR BERRY: Do you have the qualifications and experience set out in chapter 1 of
your statement of evidence?
MR MCGARR: And yes, I do.
MR BERRY: And you've prepared this evidence in relation to the issues that you've
20

reviewed in the context of this Board of Inquiry hearing?
MR MCGARR: That's correct.
MR BERRY: Are there any amendments or additions you'd like to make to your
evidence?
MR MCGARR: No not specifically, but I just think it's important for the Board to

25

understand that in the overall conclusion that I've made in respect of this
statement, that plainly relates to the matters I've been involved with, as
opposed to the generic approach. And that plainly also in the conversations
that I've heard, there are further condition matters being discussed beyond
my evidence today.

30 JUDGE HARLAND: Right. And I'll ask you to elaborate on that through some

questions, Mr Berry, if you wouldn't mind? Or if you don't know what I'm
talking about I'll do it myself in due course.
MR BERRY: I don't think I do, Madam Chair.
JUDGE HARLAND: Well, what I'm really talking about is -- well, I want to know
35

whether or not you are involved in those discussions as well, just to get a feel
for whether we might need to get you to do some work when you return?
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MR MCGARR: Sure. I received an invite today from NZTA to attend a meeting
tomorrow and I have advised that I am available for a large proportion of that
time that's been set aside.
JUDGE HARLAND: Yes, well that's great and perhaps if you feed that back through
5

Mr Berry and let us know in due course. We were aware of those sessions,
but we understand that what you are saying today is it's limited to what
you've done to date and what you've been asked to do.
MR MCGARR: Correct.
MR BERRY: Now, Your Honour, this was produced yesterday, has there been an

10

opportunity to read this or would you like Mr McGarr to read it?
JUDGE HARLAND: No, no opportunity. Well, I don't know that we even had it, did
we? No.
MR BERRY: Perhaps Mr McGarr, you could start reading your evidence, if it's all
right by you Your Honour, at the start of chapter 2.

15 MR MCGARR: Just picking up that matter at chapter 2, as Mr Berry says, I was

engaged by the Board to provide independent planning advice to the Board
on the specific aspects of the Project. In that regard, I have closely reviewed
and considered the conditions of consent proposed by NZTA and provided
the following two memoranda to the Board: Being one dated 7 June 2017 as
20

to how noise generated by the motorway is managed/addressed relative to
the Colliston Rise residential subdivision; and second, a memorandum on 14
July 2017, providing advice as to whether the effects of the works associated
with the landfill at Rosedale are properly addressed by the proposed
conditions.

25

Both of these memoranda have been made available by the Board
and are on the website.
In addition, I attended conferencing of the expert planners for the 30
June and 3 to 6 July 2017 and then 18 to 19 July 2017.
I address each of the above matters in the following context of my --

30

Your Honour, these are pretty much evidence in the documents that have
been set out and supplied and reviewed by all parties. I'm not taking them
any further, but happy to walk through them in this context. There is nothing
unusual or different to the matters that have been addressed in those
documents, other than to note that the joint witness conferencing that

35

occurred confirmed the positions that I landed on in respect of both those
memoranda and they are reflected in the conditions that are carried forward.
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The only other matter that's perhaps new in the sense of this document is
that following the second expert planning conference, and I'm at page 6 of
the document, I consulted further with the Board's noise expert Mr Styles in
respect of some conditions that fell out of the second joint witness
5

conferencing. And in particular, a reference there on paragraph 5.7, last
page of my evidence, discussed with him the condition I've referenced there
at ON.2, which was an addendum to ON.2 inserted through that conferencing
process. And in conversation with him, as I've explained there, it was more
appropriate in reflection to insert that paragraph from condition ON.2 to ON.7

10

as it more properly related to attenuation rather than the noise, which
themselves at ON.2 related to.
So that is the only new matter, if you like, but as I said I don't want to
take more time than is necessary to read out a document, which given the
memorandum I prepared, you're familiar with.

15

~Questions from the Board (11.37 am)
JUDGE HARLAND: Yes well that's helpful, thank you. All right and we note your
overall conclusion at the end of paragraph 6 -MR MCGARR: Yes.
20 JUDGE HARLAND: -- that they're adequate, but there's also some more

conferencing perhaps for what you would describe as fine tuning, is that
correct?
MR MCGARR: Yes, I think so.
JUDGE HARLAND: Mr Berry, anything further you need to ask?
25 MR BERRY: No I don't thank you.

JUDGE HARLAND: We now come to you I think Ms McIndoe?
~Comments from Ms McIndoe (11.37 am)
MS MCINDOE: Your Honour, our cross-examination notice was, if you like, a "just
30

in case". And now that Mr McGarr has clarified that his evidence is confined
to simply the matters which he presented in evidence; prepared reported on,
we don't have any questions for him thank you.
~Comments from the Board (11.38 am)

35 MR STEWART: I don't have a question, but I would just like to thank you very much

for your effort, on our behalf. Because I think this is, for me as a planner, it's
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brilliant to have the conditions altogether in one place, and I know we've still
got a little way to go yet, but thank you very much for that effort, all the
planners really, for conferencing in that way.
JUDGE HARLAND: Well I don't either. And I feel slightly embarrassed, Mr McGarr,
5

that you've' now been dragged here for two days and nobody's got any
questions for you. But that's how it is. And so thank you very much.
MR MCGARR: Good, it means the process is working.
JUDGE HARLAND: So we might need to see you again -MR MCGARR: Yes.

10 JUDGE HARLAND: -- and we'll relay that information to you once we've got

everything together and we'll see where we get to. So, thank you.
MR MCGARR: Great thank you.
~(The witness withdrew - 11.39 am)
15 JUDGE HARLAND: So that takes us to the end of today.

So yes, Ms McIndoe?
MS MCINDOE: Do you want to recall Mr Clark while he's here to correct the survey
of the dates?
JUDGE HARLAND: That's a very good idea let's get that sorted.
20 MS MCINDOE: Get that out the way.

~IAN DAVID CLARK (Recalled) (11.39 am)
MS MCINDOE: Mr Clark, can you confirm for the Board that you are under your
previous oath or affirmation in relation to this matter?
25 MR CLARK: Yes, I confirm that.

JUDGE HARLAND: We probably need to do it again. We don't need to do all the
introduction business, but we need to do it again.
~(Reaffirmed) (11.40 am)
~Questions from Ms McIndoe (11.40 am)

30

MS MCINDOE: Now Mr Clark, I understand your company undertook a survey of
walk and cycling through the Alexandria Stream Underpass, can you explain
where that information is presented and the correction which you'd like to
make?
35 MR CLARK: So that information appears as appendices to two of the Joint Witness

Statements. One of them was the Traffic and Transport Construction and the
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other, I believe, was the Site Specific Transport. The one I have with me
here was the construction, and it appeared at annexure 6.
MS MCINDOE: If it assists the Board, for the record, the other one is annexure 5 to
the Site Specific Joint Witness Statement.
5

Can you advise if it's the same document in both cases?
MR CLARK: It was definitely the same document appended to both
documents -- witness statements.
MS MCINDOE: And if you could in a methodical way identify the correction that
needs to be made?

10 MR CLARK: The correction that clearly needs to be made is on the date of the

Saturday. Mr Fogarty mentioned that Saturday wasn't the 11th of May. If
you look further down, Monday was the 15th, and therefore Saturday was the
13th of May.
MS MCINDOE: So to confirm, are you suggesting that in the left-hand column the
15

third row down where it reads "Saturday 11 May" that should be corrected to
read "Saturday 13 May"?
MR CLARK: That's correct.
MS MCINDOE: And are there any other corrections to make?
MR CLARK: Not to my knowledge. There was reference from Mr Fogarty to the

20

Thursday rather than the Wednesday being the survey day. I'm not sure
whether that is actually material. All I've been able to do while listening to
this morning's proceedings was check that the Wednesday was actually
written on the survey sheets. There is an outside chance that the surveys
may have been changed from Wednesday to a Thursday. I haven't been

25

able to re-check that. Again, I'm not sure it's a material change. The surveys
were definitely carried out; I actually visited the site on that week day, I just
couldn't recall from my dairy whether it's the Wednesday or Thursday. But
then again, I'm not sure actually materially it affects the conclusions.
MS MCINDOE: So with that proviso -- it does make it hard.

30 JUDGE HARLAND: Well, we just need the facts right.

MS MCINDOE: Perhaps Mr Clark could check that and return?
~Comments from the Board (11.43 am)
JUDGE HARLAND: We need to get the proper information, and then come back
35

with it. Thank you.

Page 506

And there must be some record from the person who did it? So it's
helpful to try and patch it up today, but it's not quite there.
MS MCINDOE: Okay.
JUDGE HARLAND: Thank you. I think we will reserve questions for later.
5

All right, thank you Mr Clark.
~(The witness withdrew - 11.43 am)
~Timetabling matters discussed (11.43 am)
JUDGE HARLAND: So that takes us to the end of where we've got to for this week.

10

Let's just do a bit of a check for next week, to make sure that we are
on track.
On the Monday, have you all got one of these sheets of the indicative
hearing schedule? We start submitters on Monday next week and then we
have Mr Newcombe. And then we have the recreational and reserves

15

people.
If Mr Clark's information -- if we can get that information in this week,
again by say as soon as you can, we can then make a decision about
whether that needs to be formally produced. In fairness to Mr Fogarty, I think
that needs fob provided to him and he needs to be invited to comment on

20

that should he wish to do so. And if he wishes to do so, and the EPA would
need to organise this, he could come back in to do that. So that would need
to be next week if that were to occur.
And then, there's the question of the consultation material. Is
Ms Brock in Wellington, or is she an Auckland based person?

25 MS MCINDOE: She is based in Auckland, so I don't understand that there'd be any

difficulty with her returning. And I haven't been able to ascertain just in the
last few minutes whether the report contains the detail you require, so I'm
afraid we'll have to come back to you on this matter.
JUDGE HARLAND: That's absolutely fine, I don't expect that you'd be able to do
30

that completely on the hop, even though you've got help. But I think again,
the more detail if you could oversee that please, the better. And, again, in
fairness to Mr Fogarty I think that needs to be provided to him. And we'll see
where we get to with all of that. It will be historic information, and it might be
that that's where it sits and there's nothing further that can be said about it, it

35

is what it is, in other words.
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Is there anything further that you foresee for next week moving
forward that would impact, and I don't like that expression, I'm sorry I even
used it, but for next week that might interrupt what's planned, or might bring
forward what's planned? Because we seem to have gone quite quickly
5

through a lot of material. And I'm just -- from our selfish perspective, the
more we can have time to do writing, at the end of the day the better for us.
MS MCINDOE: I am hopeful that with the meeting planned on conditions for later
this week, that the extent of questioning of the planners, that perhaps the
planning evidence might move a little more quickly. My impression to date is

10

that there's very little actually in dispute between the planners. So, it might
be that we do move along a little more quickly through the planning
witnesses.
And I also suspect that the recreation witnesses, their Joint Witness
Statement was fairly comprehensive, and that there may be not very many

15

matters that we need to ask the recreation witnesses about.
JUDGE HARLAND: All right. Well I think Tuesday's pretty much set, apart from
Mr Mitchell who we may not need, and as you say, Mr Lovell who might not
amount to much, I don't mean that unkindly but the questioning of him might
not amount to much. And then we've got Kiwi's case which I understand is

20

relatively immovable, is that right?
Now Ms King's being recalled again, can someone help me with
what's that about?
MR BANGMA: That was so she could be cross-examined by Kiwi Self Storage.
JUDGE HARLAND: I see, of course, I recall now, that's right.
Could the EPA please check to make sure that that in fact is still going

25

ahead?
And then from Thursday next week we've got the planners and we will
know by the end of the week whether that's likely to amount to as much as
we expect.
So, if that were to be the case, could people be in a position to close,

30

or would you prefer an extra day or so to pull things together? Leaving you
out of this, because you've got the biggest job, but probably you I'm
addressing that to Mr Bangma.
MR BANGMA: Sorry, Your Honour, just to be clear the suggestion of me closing
35

on?
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JUDGE HARLAND: If need be, could you close before next Friday if we get to that
and the planners don't get too long?
MR BANGMA: Yes I think so.
JUDGE HARLAND: Without terrible discomfort?
5 MR BANGMA: Perhaps just a little, but not too much.

JUDGE HARLAND: Well we'll review that because we don't actually want that. I
mean, we'd rather get a better result -- not that you wouldn't do a good result,
but be a bit more thorough if you had more time. Are you actually doing that
or Mr Lanning?
10 MR BANGMA: It will be me, Your Honour.

JUDGE HARLAND: Mr Berry, we had asked you, I think, to pull some things
together in closing for us?
MR BERRY: We can do that, next week will be fine for that.
JUDGE HARLAND: All right thank you.
15

One of the other things that we were interested in you perhaps helping
us with, and this is for everybody that's involved in it, is the question of the
Alexandra Underpass. It would be really helpful for us to have some
references in the transcript and the evidence that we can refer to about the
various issues to do with that. Normally in a hearing I'd just do that, but

20

we've got the time issues; so it would be helpful if you could do that.
Mr Berry, the way things have progressed with this from
Auckland Council's perspective, Mr Tindall's evidence is quite critical on that,
and his, I think the thrust of his argument is when we are focusing on
what -- to what extent does the improvement suggested by the Council to

25

widen the underpass, to what extent does that relate to an adverse effect that
needs to be mitigated? He linked that in with the objectives of the Project
and so the argument was slightly more subtle than it might have appeared on
the paper.
MR BERRY: Yes.

30 JUDGE HARLAND: But, I think if you read the notes of evidence transcript about

that, you will understand what he's on about. It might be -- we don't want you
all to run away and do the same thing, so that we come back with the same
submissions. It might be that there's a community of interest not in the
arguments you're advancing, but at least the accuracy of the references and
35

perhaps the legal issues. So, if Mr Berry it transpires that you've got nothing
to add, following discussions with the other two counsel, so be it.
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So, we don't need you to address things that you feel are already
covered. There's cost and inefficiency associated with that, but if you think
there are things that need to be covered, so we've got it all there, then that
would be much appreciated.
5 MR BERRY: Thank you. Happy to do that Your Honour.

JUDGE HARLAND: Anything further we need to talk about today?
All right. I just wanted to check where we might have you Mr Willmott,
where were you intending to turn up next week?
MR WILLMOTT: I think on the Monday on the schedule.
10 JUDGE HARLAND: Oh you are too. And that's your final appearance, is it?

MR WILLMOTT: If that is convenient for the Board, yes that would suit me. I
may -- I haven't checked whether I've cross-examined all those people that I
requested and whether or not they have been heard already. So I may be
back for a day or so after Monday. But I hope to complete things on Monday,
15

if possible.
JUDGE HARLAND: Well, I just -- there's no pressure associated with that, I just
wanted to understand in my own mind when you might be back. And
certainly if you liaise with the EPA about the witness, the cross-examination
issue, I think Ms Robertson's probably got down everything she thought you

20

were going to be cross-examining, but if she's missed something or you're
not sure about it is, she's the person to talk to.
MR WILLMOTT: Yes.
JUDGE HARLAND: Thank you very much. We will adjourn then until next
Monday.

25

~(The hearing adjourned at 11.52 am to resume at 9 o'clock Monday,
31 July 2017)
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~Day 7, 9 August 2017 (9.05 am)
~Comments from the Board (9.05 am)
JUDGE HARLAND: Thank you. Good morning. It's nice to be back. And we've got a
5

full programme today so what we won't do is start with the housekeeping
matters that we will need to deal with, because we are keen to get underway
and get the evidence out of the way, so that people are not inconvenienced any
more by matters beyond our control.
So, thank you all who have been working behind the scenes over the last

10

week and a bit to get other matters sorted out, that's been very helpful, and as I
say, we'll come back to that a little bit later on.
I think we start today with -MS MCINDOE: Your Honour, if I could just simply introduce Ms Chung who is
appearing as junior today instead of Ms Trevena-Downing.

15 MR BANGMA: And sorry, likewise Your Honour, today I have with me Mr Simpson

and he will be with me for the remainder of the hearing.
MR BERRY: And Madam Chair, Craig Malone is with me as junior. He's been
keeping his finger on the noise and vibration pulse, so I thought it would be
good for him to be here this morning.
20 JUDGE HARLAND: Thank you very much for that.

Any other appearances that we need to note today? No.
All right, so Ms Rogers is here today from the National Road Carrier.
Ms Rogers would you like to come forward and we'll get the formalities dealt
with?
25

~PAULA ROGERS - submission on behalf of National Road Carrier (Inc)
(9.07 am)
JUDGE HARLAND: Ms Rogers, just to clarify, you're presenting a submission today,
rather than giving evidence, is that your understanding?
30 MS ROGERS: Correct.

JUDGE HARLAND: And I will just, for the record, confirm that you have filed your
submission and that we have read that, and that you have prepared another
piece of information today that you want us to consider?
MS ROGERS: We have indeed.
35 JUDGE HARLAND: All right, thank you. Just when you are ready.
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MS ROGERS: So Judge Harland, Mr Brown, Mr Stewart, thank you for this
opportunity.
My name is Paula Rogers, the National Road Carriers Executive with
responsibilities covering Auckland, north of the Waitemata Harbour and
5

including Northland.
As you will see from our submission, National Road Carriers is about
freight transport.
From that perspective, we regard this Project as long overdue and a
critical catch up to providing Auckland with a modern transport network that will

10

enable rode freight operators to efficiently and safely service customers.
As we note in our submission, the freight task in Auckland is projected to
increase by around 6% a year for the foreseeable future. That is probably
conservative.
The Project area has major freight generating and distribution activity,

15

including to and from the North Harbour Business Park, Constellation and
Apollo business areas and the Albany metropolitan centre.
All these areas have access by both the Grenville Road and Upper
Harbour interchanges, and all are at the heart of Auckland's growth-led
economy.

20

NRC notes the NZTA heavy truck movement projections presented to
you, and which we have referenced for you.
With the completion of the Western Ring Route Waterview Tunnels the
Northern Corridor section is likely to become an even more popular heavy
freight route not just linking the project area but further north for business areas

25

of Silverdale, Warkworth, Wellsford and Northland.
There is a big freight task linking all these areas with the distribution
hubs to the south including the Southdown rail head, East Tamaki and
Auckland Airport.
Please keep in mind therefore that the project will be adding

30

improvements to a highway network that forms part of Northland's economic
lifeline - there is no Auckland-Northland rail. All goods are carried to and from
Northland by road). And let's not ignore the significant tourist traffic that uses
this road ...)
The East West Link between State Highway 20 and State Highway 1 that

35

your panel peers are currently considering will form a critical part of this
emerging network, as will the proposed upgraded State Highway 16/18 and
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State Highway 18 Squadron Drive Connection, discussions and which are
getting underway.
This context reinforces why NRC gives its support in full to the
application.
5

In one sense we see the project as (simply) another stage of building a
modern, efficient and safe Auckland - Whangarei highway within 15 to 20 years,
or sooner; 3 lanes each way.
In a more immediate sense, the key role the highway plays in moving
goods by the high numbers of heavy trucks that it will carry brings me to the key

10

issues our submission requests the Board of Inquiry to give attention to.
These concerns centre on the design and construction of the highway to
ensure it meets the highest possible standards of freight transport efficiency,
safety, and effectiveness, as highlighted in paragraph 29.
In practical terms, design and construction needs to ensure that the

15

following basic freight transport requirements are incorporated:
All HPMV, over dimensional, and 50 tonne + configurations along the full
length of the route.
A full spectrum of operational and safety provisions such as shoulder
lanes, stopping areas, and freight ways.

20

Interchanges and turning circles designed to ensure larger classes of
HPMV (B-trains and bulk fuel tankers) can corner safely and creating no risks to
other traffic, especially where State Highway 1 and State Highway 18 join at the
midsection of the improvements.
Underpasses are to be at a specification and height for all permitted

25

freight vehicle configurations.
NRC strongly supports the proposed ramp signal bypass lanes and also
the northbound kerbside lane on State Highway 1 starting from the
Grenville Road interchange ramp (where the carriageway widens from two to
three lanes). This will help slow moving/heavy vehicles due to the gradient on

30

this section, and also benefit faster general traffic.
To avoid freight getting caught up in general traffic congestion on the
Northern Motorway, NRC has elsewhere suggested that heavy trucks have
access to the Northern Busway outside peak hours.
We would greatly welcome your support to this proposal, for a more

35

efficient use of the northern busway's extension.
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As a final observation, another way you might assess the technical
design and efficiency requirements of the project is to keep an eye on our fastchanging technology-led future.
Looking into the emerging future of transport technology suggests we
5

are entering an era of great change.
But one thing you can be certain of - whatever happens, there will be
trucks for a long time, be they with or without drivers.
NRC wishes you well in your deliberations on this important Project.
Thank you.

10 JUDGE HARLAND: I'm just going to ask my colleagues to see whether we have any

questions arising.
~Questions from the Board (9.13 am)
MR MARK-BROWN: You talk about that you have suggested that heavy trucks have
access to the Northern Busway outside peak hours. That's just a suggestion
15

you've made? Have you had any detailed discussions with Auckland Transport
or the Transport Agency about how that might work?
MS ROGERS: So we are currently in discussions with them at present.
MR MARK-BROWN: You are currently in discussions?
MS ROGERS: Yes.

20 MR MARK-BROWN: Do you know of any examples elsewhere overseas where this

occurs?
MS ROGERS: Not at this stage. It's still under investigation to see how it would work
and as to, you know, how it would work in a safe manner.
MR STEWART: Just a couple of clarifications really. You mentioned the
25

Auckland - Northland rail, and I suppose it's really just for clarification, there is
an Auckland rail of course; are you saying that there is, but it's not available,
you can't have containers on it, is that what you're really saying?
MS ROGERS: We support rail, and rail is a viable aspect of moving freight. Yes,
containers can get on rail. Our issue is that where the point where the rail

30

actually ends, you're still going to have a large number of trucks that are going
to have to transport those containers to the destination.
MR STEWART: Okay, so even if the North Auckland rail was upgraded for instance,
you are saying that that might help some of the interregional traffic flow, but not
stopping the need for trucks on the Auckland motorway system?

35 MS ROGERS: Yes.
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MR STEWART: Further down that page, you've got some words here underlined "to
ensure it meets the highest possible standards of freight transport efficiency”
et cetera. And I am assuming that your submissions as at the present Proposal
does that?
5 MS ROGERS: Correct.

JUDGE HARLAND: All right. I have some questions about -- you mentioned the
freight task increases by about 6% a year in the foreseeable future which
you've described as being probably conservative. The freight task, does that
come out of the Upper North Island Freight Study, or is that ongoing piece of
10

work that's done by you or others?
MS ROGERS: That's an ongoing piece of work, and that is basically from the Waikato
North region.
JUDGE HARLAND: So, when you talk about Auckland there it's actually what they
sometimes refer to as the golden triangle, that 6%?

15 MS ROGERS: Yes, correct.

JUDGE HARLAND: And is that something that -- and do you know who's done that
work?
MS ROGERS: There have been a number of studies. Now, gosh, I've just forgotten
the gentleman's name. I am actually -- I can actually send a link through to the
20

appropriate person if you require?
JUDGE HARLAND: What I'm trying to get a handle on is, and it's only general
information, so it's not critical, but of that 6% of that is within the golden triangle
area, how much of that is actually to Auckland within Auckland from Northland,
or whether it's more diverged to Ports of Tauranga and that kind of thing? So,

25

it's not a big point. If we've got a statistic it's just helpful to have it as accurate
as we can.
MS ROGERS: So there has actually been a national freight study done. There has
been a Waikato, a Northland, and I'm 99% sure there is actually an Auckland
freight study that has been completed as well.

30 JUDGE HARLAND: All right, thank you for that.

And so, my next question arises from that, is how much of whatever is
predicted and what is happening now comes from Northland to Auckland as a
total percentage of the freight movements into Auckland, rather than from south
to -- just to get a feel for what we're talking about here. Do you know that?
35 MS ROGERS: No. I'm not aware, sorry.

JUDGE HARLAND: All right, that's fine.
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So, again, picking up on the point that has been asked by my colleague
about the standards that you've requested that you'd included in paragraph 29
of your submission and then repeated here, bottom of page 2 and over at
page 3, are you satisfied that the design -- the design features that you've seen
5

from the Project meet all of those criteria that you've set out?
MS ROGERS: Yes, we have had a look, and yes it does.
JUDGE HARLAND: Right, thank you.
The other question, possibly a side question, is whether there is any
planning that you're aware of for electric freight vehicles?

10 MS ROGERS: It is an ongoing discussion, and we are aware that they are being

looked into. But we feel that they will be actually a few years off.
JUDGE HARLAND: Why I'm asking that question is one of the issues that you'll be
aware of is that noise is always an issue, and so to get a feel for future and how
that might look, within the reasonable future, I asked that question.
15

So, there are discussions, but it's a way out?
MS ROGERS: A way out.
JUDGE HARLAND: It's not something that we could rely on?
MS ROGERS: Not in the nearest future. We are aware of the noise concerns that
residents do have with freight vehicles. We do work closely with NZTA. They

20

do actually have a noise camera and, so if there are any concerns in particular
areas, we do ask for that camera to be placed to identify the culprits. More
often than not we actually have found in the past they're actually motorbikes
and other vehicles that are actually causing the noise.
JUDGE HARLAND: Right.

25

So, moving on with that theme in mind, you've mentioned that you've
had discussions with Auckland Transport about the use of the bus lane;
potential for that. That could create noise issues if parts of the busway are
nearer to residential addresses?
MS ROGERS: Mmm.

30 JUDGE HARLAND: Have you had any discussions about the noise element so far

with Auckland Transport concerning the use of the busway, or is it too soon for
those kind of discussions?
MS ROGERS: Not regarding the busway. However, we are aware that the newer
vehicles now, the newer trucks, they aren't as noisy as the older trucks,
35

especially when it comes to the engine brakes. That seems to be the biggest
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concern that we have from the general public. So, the new trucks now are
actually a lot quieter.
JUDGE HARLAND: And what percentage of the fleet that would use this motorway
would be of the newer type?
5 MS ROGERS: You would be looking around about 70%.

JUDGE HARLAND: Are newer, and by that what -MS ROGERS: Are newer.
JUDGE HARLAND: -- and what do you mean by that? Is that last five years, or?
MS ROGERS: That would be over the last five years, yes.
10 JUDGE HARLAND: And that's 70% of all of the fleet, or is that just part of the fleet?

MS ROGERS: 70% of all of the fleet.
JUDGE HARLAND: What's the average turnover of the fleet? I know that would
depend on the operator, but again, can you give me some help with that?
MS ROGERS: Generally operators do replace their trucks every five years. There is
15

a lot of compliance now, you've got the operator rating system where it's the
company is actually rated on safety and other aspects. So -- and they are
aware of, with the repair and maintenance side of things that's it's actually
better to turn the vehicles over a lot sooner than actually hold on to them.
JUDGE HARLAND: Thank you very much, that's been very helpful.

20

Thank you for your time.
~(The submitter withdrew - 9.22 am)
~SIIRI WILKENING (Sworn) (9.22 am)
~Examination in Chief by Ms McIndoe (9.22 am)

25 MS MCINDOE: Can you please confirm for the Board that your full name is

Siiri Wilkening?
MS WILKENING: Yes.
JUDGE HARLAND: And that you have prepared three statements of evidence for
this hearing, being two statements of Evidence in Chief dated 20 April 2017
30

and then a rebuttal statement dated 15 June 2017?
MS WILKENING: Yes.
MS MCINDOE: And that you have the qualifications and experience set out in
section 1 of your statement of evidence dated 20 April, but dealing with
operational noise. That's that statement which sets out your qualifications

35

and experience, and do you have those qualifications and experience?
MS WILKENING: Yes.
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JUDGE HARLAND: Do you have any corrections to make to your evidence?
MS WILKENING: I do. Since I prepared the evidence in my summary statement we
had -MS MCINDOE: Oh, we'll come to the summary statement, because I haven't asked
5

about that one yet, but that's all right.
MS WILKENING: Sorry, no.
MS MCINDOE: Now, you have that summary statement in front of you, and I
understand that's been prepared and given to the Board?
MS WILKENING: Yes.

10 MS MCINDOE: Now, I think probably the best thing to do is, if you are able to read

the summary statement and then make the correction, but in terms of the
Evidence in Chief and your rebuttal evidence, can you please confirm to the
Board that those statements are true and correct as to the best of your
knowledge?
15 MS WILKENING: Yes, they are.

MS MCINDOE: Thank you. So, I think before we get to the correction, perhaps if
you read the summary statement, and then I'll ask you about the correction.
Thank you.
MS WILKENING: This summary statement provides a summary of my Evidence in
20

Chief, dated 20 April 2017 ...(Reads 1-4.6 of Summary Statement)... do not
unduly transfer that requirement for mitigation to the Requiring Authority.
MS MCINDOE: Thank you. I just have a couple of questions which should clear up
that correction. In your summary statement you refer to conditions which
resulted from the 27 July meeting; have you had an opportunity to consider

25

the supplementary statement of evidence by Damian McGahan, and I
wonder if you have that in front of you?
MS WILKENING: Yes, I have.
MS MCINDOE: And that supplementary statement of evidence appends revised
conditions. Are you able to confirm that those revised conditions are the

30

ones resulting from your 27 July meeting that you talk about in your summary
statement?
MS WILKENING: Yes, they are.
MS MCINDOE: Now you've mentioned that there is a correction required; can you
please explain that to the Board?

35 MS WILKENING: Certainly.

So, in condition CNV.8, which is on page 8.
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JUDGE HARLAND: Hold on, we'll just get there. This is of Mr McGahan's?
MS MCINDOE: Yes, that's correct.
MS WILKENING: Page 8.
JUDGE HARLAND: Page 8 of the -5 MS WILKENING: Yes, CNV.8 it's down the bottom.

JUDGE HARLAND: We'll, just wait until we've got -- everyone's got that particular
number 8 open. Mr McGahan's supplementary statement of evidence,
page 8. All right.
MS MCINDOE: I do intend to put in a further version of conditions in the closing
10

submissions, but I wanted this to be clear.
JUDGE HARLAND: Yeah, and we're grateful that you take this in a measured way
because, you will appreciate, you've all been working on this. We're trying to
come to grips with where you've got to. Thank you.
MS WILKENING: So, in CNV8, references conditions, CNV.1 (b) (12) in the first

15

line. CNV 1 has been re-numbered; that is on page 5 of Mr McGahan's
evidence, and it should now actually reference CNV.1(l).
MS MCINDOE: Okay. Thank you. Are there any other corrections that you wanted
to make?
MS WILKENING: Not that I've seen.

20

~Questions from the Board (9.37 am)
JUDGE HARLAND: So, I'm going to start with questions, and first can I
acknowledge and thank you, on behalf of the Board, for the work -- extra,
considerable work that you've done through the expert conferencing process
25

and the further discussions that you have had that have resulted in the
changes. Thank you.
MS WILKENING: Thank you.
JUDGE HARLAND: And I'm tempted to ask how you found that process, but if you
want to give that feedback, indirectly to the EPA, that would be of interest; it's

30

probably not appropriate for evidence.
So, I have a number of questions; I want you to understand the
framework in which they're asked. They're asked to really fully understand
what's being intended here. They're not designed to be a criticism or
anything like that; they're simply to try and really drill down into some of the

35

areas that I need to have clarified.
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So, starting first with your supplementary statement of evidence, which
you've just provided, and looking at paragraph 2.4, you've talked about the
importance of communication with affected parties. Are you aware of the
experience at Waterview, for example, with that kind of communication
5

process and whether that reduced or increased complaints? If it's not within
your area of expertise tell me.
MS WILKENING: I have been involved in the Waterview Project for some parts, not
others. I have found that it improved situations, because people were aware
of what was going on and knew the timeframes and were mentally prepared,

10

instead of getting some work sprung on them and not knowing what was
going to happen.
So, in my experience, not just with Waterview, also with other projects,
communication improves the outcome.
JUDGE HARLAND: Were you in the feedback loop when there were complaints

15

about noise for Waterview?
MS WILKENING: I was for some parts, for the causeway works, for instance, in
Te Atatu. We tended to get involved when issues were more difficult to
resolve. The environmental manager on site did a lot of work themselves.
We quite like to get the contractor ownership, because if they themselves

20

own the Project and deal with things, they seem to be more proactive,
because it's their own work that they need to deal with.
We got involved when there were difficult issues, and would help out
in that regard.
JUDGE HARLAND: So, I'm trying to get a feel for how often complaints arose

25

about construction noise and vibration; can you help me with that, in terms of
Waterview?
MS WILKENING: So, we were involved in about three or four issues that were
more difficult to resolve. I'm not aware how many others there were because
that was done in-house, effectively, by the contractor.

30 JUDGE HARLAND: And that was over a five year period, was it? Or over a three

year period, or?
MS WILKENING: About three years, I would think.
JUDGE HARLAND: All right. And what were they about? What were those difficult
issues about, that you were asked to be involved with?
35 MS WILKENING: We got involved with night time piling works, which are not ideal,

but have to be done as the motorway needs then to be closed. We got
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involved when some earthworks were being undertaken in close proximity to
somebody's house, and a couple of times we got involved when the barriers
went in and the residents -- it wasn't actually construction noise -- the
residents then realised that the barrier would be higher or lower, or different
5

to what they expected, and we had to help resolve that.
JUDGE HARLAND: All right. So, I'm interested in the piling. So that was -- were
there a number of complaints about piling, and was it piling at night?
MS WILKENING: Yes. So, the Waterview conditions were quite interesting. They
actually had the conditions that prohibited piling at night because during the

10

hearing our focus was on the causeway construction and it had something to
do with having to work at low tide or high tide and so, the decision was made
that no, we don't need to pile the causeway itself at night. Nobody had
thought about the local road bridges that need to go over the motorway, and
they had to be done at night. So there had to be a variation, I understand,

15

because the motorway can't be closed during the day. In terms of -- so
complaints weren't actually prevalent, because there was quite a good prior
engagement with those residents, though probably shorter than it could have
been, in terms of timeframe, but that had something to do with availability of
equipment and things like that.

20 JUDGE HARLAND: Well that's helpful.

So, how many complaints? Were there a number of private, or was it
business? Was it private people? Was it sleep? What were the nature of
them?
MS WILKENING: It was private people and we met with three residents at
25

somebody's house and explained what was going to happen and what had
happened and what would be happening in the future. I'm actually not aware
of the exact number; I just know who I talked with at the time.
JUDGE HARLAND: Yes. No, that's precisely what I want you to tell me, not to
speculate. So that's helpful.

30

And how were those issued resolved? Were they resolved entirely to
the satisfaction of the residents and the Alliance and agency?
MS WILKENING: I cannot tell you how -- what was done for the residents. That
was done by the Alliance; that's the Causeway Alliance, not the
Well-Connected Alliance, that's a different contract.
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I just know that the works went ahead and we did some
measurements and everything worked out how we said it would work out, but
I don't know what -- if there was any recompense to the residents or not.
JUDGE HARLAND: Well, that's one area of concern to me, and I will explain the
5

reason why, and if you are able to comment, please do, and if you are not,
please don't.
One of the issues with, it seems to me, with an alliance is that things
can fall through the cracks. For example, who takes responsibility for the end
outcome, and if, for example, there are financial penalties for delays or an

10

incentive not to spend money where money needs to be spent, if it's optional,
who decides when the money gets spent? That's the kind of thing that I'm
looking at. Now I'm looking at it as a worst-case scenario, so we understand
that; it's not mentioned to suggest that there would be any ill-will or anything
like that.

15

So where does the agency, in this Project, fit with the overall
responsibility for fixing a problem, such as a complaint by a resident if, for
example, there is something like piling at night that causes disturbance.
Where in this scenario -- who would be responsible for that?
MS WILKENING: I don't know if I can tell you exactly, but I can maybe give some

20

background that I think might be helpful.
I know that the principal's requirements, that the agency puts on the
contractor, includes some incentive for resident's engagement and number of
complaints -- or a lack of complaints. So, there is an incentive to manage
projects well, I understand.

25

I've also worked on a lot of construction projects of this size and
the -- if a good environmental manager is on the project, they are, in my
opinion, run very well generally. So, if the environmental manager is
proactive, is looking ahead and dealing with things and the communication
manager too, if they worked well together, then things tend to go very well. If

30

that's not the case, then less so, but I've been on several projects where it's
worked really well.
JUDGE HARLAND: So I'm not looking at the cases where it generally works well;
I'm looking at where it really doesn't, and there's a big problem, and who gets
to fix it.

35

And again, I'm not wanting to put you on the spot, I'm just wanting to
understand so we can look at this appropriately, would it help do you think,
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for those difficult situations, for there to be an independent person who
decides what the mitigation should be, and that that is a requirement that it's
then implemented, by the contractor? If the agency's not going to have the
responsibility for being able to do that, do you think that's a process that
5

would assist?
MS WILKENING: In my experience, I don't know if that would add -- I wouldn't want
to say add value, but since we tend to get involved in our projects in difficult
situations, we are certainly not holding back, or are interested in the financial
outcome. We are there to help fix a problem, and I don't think that our

10

advice, being engaged by the Alliance -- we are not part of an of
Alliance -- we are always subcontracted, to some degree -- I don't think our
advice would be any different if we were an independent advisor than if we
were engaged by the Alliance themselves.
JUDGE HARLAND: I'm looking at it more from a financial perspective. So not from

15

a challenging the expertise that's provided, but actually making the decision
well this needs to be fixed in some way and there's some money that's got to
be paid or whatever it is, that that process is taken away, from perhaps,
somebody who might have a financial interest in that outcome. Why I'm
asking this is because you've told me that with Waterview you became

20

involved in some of these difficult situations, not many, but a couple,
and -- but you weren't involved in the end outcome, you see? So, the
remedy, whatever was done to fix that, was not something that you
independently were involved in. So that's the aspect of it that I'm asking that
question.

25 MS WILKENING: So, we made recommendations, but we didn't implement them.

JUDGE HARLAND: Yes.
MS WILKENING: That would be done by the contractor.
JUDGE HARLAND: So what recommendations did you make about the piling?
MS WILKENING: In that case, the works were very limited, in time; it was night.
30

And we recommended talking to the residents and seeing if that would be
okay and maybe provide some movie vouchers or something like that,
because it would be a one-off, and I have not heard afterwards what the
outcome was, but I also didn't hear that there were ongoing issues and if
there would have been ongoing issues we would have gotten involved again.

35

So, I assume it was resolved amicably.
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JUDGE HARLAND: All right. All right, yes, well thank you. That's been very
helpful.
So again, looking at paragraph 2.8 of your supplementary statement
where you've outlined some mitigation aspects about noise barriers, and then
5

gone on to mention building modification and mitigation, so you considered
that on a case-by-case basis. Who would decide that? So, if building
modification was recommended, who would make the final decision about
whether that would be implemented? In other words, who would pay for that,
and who would make the decision?

10 MS WILKENING: So, there's a whole raft of conditions that deals with the -- let me

get the conditions, please.
JUDGE HARLAND: Yes, because I couldn't see where it says who makes the
decision and who pays. I can see the process, and there's talking and all of
that kind of thing, and I don't want to minimise that. It's very good, but it's
15

about where the rubber hits the road. Who decides and who pays?
MS WILKENING: So, the process is that the acoustic consultant goes in, does the
measurements, and then determines one or several options of building
modification that would achieve the internal noise criteria that we are trying to
achieve. Those options are then provided to the resident. And then the

20

resident can decide which one of those one or several options they would like
implemented. And then they will be -- the requiring authority or I guess the
Alliance would pay for that obviously, including all third party authorisations;
it's in the conditions.
JUDGE HARLAND: All right. So, again, I don't want to stretch you beyond your

25

expertise, but to help me with this, we're not privy and we probably shouldn't
be privy, to the Alliance detail. We've got some detail about one aspect of it,
but not others, and are you aware whether it's been decided that the Alliance
would pay for any building mitigation or not, or whether it's the
Transport Agency? Who would pay?

30 MS WILKENING: I'm not aware, I'm sorry.

JUDGE HARLAND: Right. Okay.
MS WILKENING: We don't tend to deal with the financial side.
JUDGE HARLAND: Oh I'm sure you don't; I'm just raising it. I had to ask it, and
there's someone else I can ask about that. Thank you.
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So, moving on to 2.9, and this is really just information for me, you've
got the low noise surface asphalt on the main alignment which will assist, and
dense asphalt on the ramps, which I infer is noisier. Is it?
MS WILKENING: It is noisier than the open grade porous asphalt. The porous
5

asphalt is just porous and with that it does absorb some of the sound,
because of the road/tyre interaction is the main noise source at high speeds.
However, the porous asphalt doesn't do very well overtime in areas where
there is acceleration, or braking, or sheer resistance required in curves. For
that reason it's not normally used in those areas.

10 JUDGE HARLAND: What would the dB difference be?

MS WILKENING: It depends on the percentage heavy vehicles, but it's not a lot. It
might be a dB 1. In our modelling we have taken account of that obviously.
JUDGE HARLAND: All right, well that's great.
So, talking about -- earlier today we heard that the heavy vehicle
15

association or users group is in discussion with Auckland Transport about
using the bus lane, potentially, for vehicles at night. What's the surface of the
bus lane going to be?
MS WILKENING: That's open grade porous asphalt, in my model.
JUDGE HARLAND: So that's -- sorry, what did you say?

20 MS WILKENING: That would be the porous asphalt.

JUDGE HARLAND: Oh, that's the porous. So that would be the best grade?
MS WILKENING: Yes.
JUDGE HARLAND: Would you have any concerns about trucks using that from a
noise perspective?
25 MS WILKENING: So, in my modelling buses are counted as heavy vehicles, so

when I modelled the busway I modelled a hundred percent heavy vehicles,
and assumed, you know, used the number of heavy vehicles or buses that I
was given by the transport engineers. The change would occur when there
are more vehicles, but it would have to be significantly more, because the
30

number of vehicles has not a very large bearing on the noise level, it would
have to be a doubling of numbers to get a 3 decibel increase. So, it's quite
a -- noise is quite insensitive to the vehicle numbers, small changes anyway.
Some of our buses nowadays are still the diesel buses which are like a truck,
at the moment. The buses are changing. We heard earlier the trucks are

35

changing too. I think the modelling that I've done would allow for trucks, if
the numbers aren't changing, though I hadn't heard that before.
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JUDGE HARLAND: And what about if they were B-Train trucks?
MS WILKENING: Then you might have different noise levels.
JUDGE HARLAND: Yes, because -- are you aware that there is a move to
incorporate these larger vehicles more frequently on the roads? Would that
5

have any impact, do you think?
MS WILKENING: They -- we've only got some limited data on the B-Trains
because they are not that common just yet. The ones we've measured are
slightly noisier than other trucks, but I think that also depends on if it's laden
or uphill or which speed its going.

10 JUDGE HARLAND: So that would need to be work that's done later; would that be

a fair comment?
MS WILKENING: I would think it would need an assessment if that occurs, yes.
JUDGE HARLAND: And on that topic, are you aware of moves to electric -- if the
vehicle fleet was electrified to some degree, the freight -- what impact that
15

might have, or is it too soon to tell?
MS WILKENING: I haven't measured any electric -- oh, actually, that's not true; we
have measured electric trucks but I haven't got that information present. As I
said earlier, the road tyre interaction is the main noise source at the higher
speeds, and that won't change. There would be a slight drop in noise level,

20

but we still have the tire interaction.
JUDGE HARLAND: All right. Thank you.
At 3.4 you talk about -- this is of your supplementary statement today,
your summary statement -- the construction noise and vibration is being
generally managed and then the next tier of management which is through

25

the site specific management plans.
And so, on that, I want to take you to the proposed conditions about
that, which I think is CNV.6, if I'm right?
MS WILKENING: Yes, it is.
JUDGE HARLAND: So I need to understand what's proposed here. We've got a

30

definition of major construction activity, which would -- which means a
construction activity that results in an exceedance of the standards in the
tables, correct?
MS WILKENING: Yes, that's what we thought might be a good definition for it.
JUDGE HARLAND: And that would then mean that CNV.6 is defined as a situation

35

where there is major construction activity occurring. Is that right?
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MS WILKENING: CNV.6 applies if the noise standards of table CNV a) are
exceeded and further management needs to be implemented).
JUDGE HARLAND: Yeah. So, am I right in reaching a conclusion that when that
happens, it's been defined by people here as a major construction activity?
5 MS WILKENING: Yes.

JUDGE HARLAND: Yes. Okay. So, we've got the Table A, if we can just have a
look at that, and I'm only going to be asking you some questions about noise.
So that's a 24 hour table for construction in all circumstances, correct?
MS WILKENING: Yes, for residential, and then for business is below that, yes.
10 JUDGE HARLAND: Yes. And this might not be the right question for you, but I'm

going ask it anyway, you can tell me if it's not, is the 45 dB for night
time -- mostly for night time -- has that come from the Auckland Unitary Plan?
MS WILKENING: It's come from the construction noise standard, and the Unitary
Plan pretty much references the construction noise standard, except that it
15

actually allows exceedance of those criteria for works in a road, for limited
times, but we haven't got into this, because this Project is quite large.
JUDGE HARLAND: Yes, I understand is that.
MS WILKENING: But yes, it's of the construction noise standard.
JUDGE HARLAND: All right, and that's adopted in the Unitary Plan?

20 MS WILKENING: Yes.

JUDGE HARLAND: So apart from the issue of timing, it's consistent with the plan -MS WILKENING: Yes.
JUDGE HARLAND: -- as you understand it?
MS WILKENING: Yes.
25 JUDGE HARLAND: Thank you for that. And are the other levels, as well, that are

included during the daytime, from the construction noise standard as well?
MS WILKENING: Yes, they are. Maybe, just for clarification, I should say the
Unitary Plan does contain a, probably inadvertent, error. It references the
noise criteria of the construction noise standard for typical duration, and then
30

says if something is of short duration, the noise levels can be 5 dB higher, or
if it's of long duration they should be 5 dB lower. Which is strictly correct,
except that the construction noise standard only applies that to the high noise
level, so to the daytime noise level. The 45 night time noise level limit does
not actually get reduced by the standard to 40, that would make no sense.

35

The Unitary Plan assumes to reduce it to 40 for long duration construction,
but I think that's an inadvertent error, and should eventually be fixed.
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JUDGE HARLAND: Right. So again, as a matter of just me understanding, the
World Health Organisation sleep deprivation guidelines from back in 1999 in
Europe talked about, I think, 40 dB as being a desirable level to avoid sleep
disturbance. Am I right on that? I might not be, so don't assume I am.
5 MS WILKENING: I actually thought it was 45.

JUDGE HARLAND: You think it's 45?
MS WILKENING: Yeah.
JUDGE HARLAND: All right, well let's leave it at that and if necessary we can
check that.
10 MS WILKENING: Besides, I might want to add that the current noise levels in this

area are higher than 45.
JUDGE HARLAND: Oh, yes, I understand that, but I'm just understanding what the
planning framework or other relevant documents might be. So, you think that
the World Health Organisation, their limit for it might be 45?
15 MS WILKENING: They are not limits; they are guideline levels.

JUDGE HARLAND: Guideline levels, beg your pardon. Guideline levels.
MS WILKENING: They are quite aspirational.
JUDGE HARLAND: Yes. Well, on that point, aspirational in terms of it would
depend on what viewing point you were looking at, wouldn't it? Because it's
20

looking at it as a health guideline rather than a -- for other -- with other
activities around?
MS WILKENING: That's true, but if you look at it pragmatically, then the existing
environment, even without projects, is for the majority of people much higher,
already.

25 JUDGE HARLAND: Yes, but that doesn't mean that it's not a health issue, does it?

MS WILKENING: It may be, but those guidelines are for virtually no effect. So, no
effect in an urban environment is aspirational, in my opinion.
JUDGE HARLAND: Right, are you aware of any research being done in
New Zealand about health and noise next to busy roadways?
30 MS WILKENING: There are studies now and then that come into the paper, and I'm

not aware of anything that I've read, but I know things are being done.
JUDGE HARLAND: Right. Thank you.
So, coming back to the table, we've got the table, and then we go to
CNV.6, and I want to understand what's being suggested here, and to do that
35

I'll tell you what I understand, and you can correct me if I'm wrong.
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So, CNV.6 seems to authorise a five dB exceedance to the levels on a
number of occasions, just generally speaking?
MS WILKENING: I don't think so.
JUDGE HARLAND: All right. Well you tell me what it's designed to do?
5 MS WILKENING: So CNV.6 requires a site specific plan to be provided if the level is

exceeded by more than 5 dB or for a longer duration. Nevertheless, CNV.3
requires actually compliance in the first instance. So, I don't think CNV.6
authorises a higher noise limit; it just means the paperwork's cut down. The
assessment and the management to comply with CNV.2, or as close to as
10

practicable, remains in force, in my opinion.
So CNV.6 is just the next step. It doesn't mean that all these
assessments aren't undertaken; it just means they don't have to be written
down and given to Council, but they have to be done in any event.
JUDGE HARLAND: So when would CNV.6 -- what situations is it designed to

15

address?
MS WILKENING: It's designed to address noise levels that are exceeding the
criteria for a more substantial period, and by a higher level. If the
exceedance is intermittent, which happens a lot -- you've got the digger drive
past and its exceeded at that time, and then it's over and done and that was

20

an hour in a day, then those exceedances should not really trigger a site
specific management plan, because they are so intermittent and small that
the additional work is not warranted that the Council has to authorise that for,
for instance. However, the management remains in force so that any onsite
management should occur. Even if there is compliance, on site management

25

is required. So, this just cuts down effectively on the paperwork that needs to
be submitted to Council, and only restrict it to the important, or substantial
exceedances.
JUDGE HARLAND: Well, I guess that takes me to my concern which could be
about my lack of understanding, which means that there's quite a long period

30

of non-compliance that could occur before there was a level of detail required
for a site specific construction noise management plan. Is that right? I mean
you'd have to be exceeding -- you'd have to reach a two week threshold of
exceedance, wouldn't you?
MS WILKENING: Construction noise -- so you have -- one exceedance is potentially

35

a digger working for an hour outside somebody's house, and then moving
away. That is an exceedance. It might just happen for an hour or two, but

Page 532

that counts for that day. That's your period. So, that does not mean you've
got two weeks of high noise activity outside your house; it just means there
will be exceedances on and off during the day because there are works in the
area.
5 JUDGE HARLAND: So are the exceedances measured every day?

MS WILKENING: 15 to 60 minutes.
JUDGE HARLAND: I see, all right.
So, you're confident you would have an accurate record? So, your
concerns are addressed by this length of time, the intermittent aspect -10 MS WILKENING: That's correct.

JUDGE HARLAND: -- rather than the continuous?
MS WILKENING: Yes.
JUDGE HARLAND: But do you agree as it's drafted this could nonetheless enable
continued -- I'm looking at worst case scenarios here, it could enable
15

continuous over that period, couldn't it, as well as intermittent?
MS WILKENING: Yes, it could.
JUDGE HARLAND: But it's designed to meet intermittent.
MS WILKENING: Which in reality is how construction works, because it does move
along. It's not that common that things happen in one place, for two weeks,

20

at a high level.
JUDGE HARLAND: So none of the piling -- I seem to recall the piling is 5 to 7 days,
was that right?
MS WILKENING: Yes. You have to remember this also is only if the exceedance is
no greater than 5. So, the piling would go above the 5 anyway, so that would

25

automatically trigger.
JUDGE HARLAND: I see.
So, with -- and it's all calculated on an LAQ, is it?
MS WILKENING: Yes.
JUDGE HARLAND: 24 hours?

30 MS WILKENING: No, just as the activity occurs. So, the standard requires the

criteria to comply it with for a period of -- see, it's a bit vague -- but it says
may be as short as 10 minutes, but not exceeding 60. So, it's important to
not measure something for 5 minutes and then measure another half hour of
silence and say it's quiet. You actually have to measure the activity that's
35

going on.

Page 533

JUDGE HARLAND: So for the night time, tell me about what that's designed to
cover and what you anticipate might come within that CNV.6(b)?
MS WILKENING: To my understanding, night time works are limited to things that
would be required if the motorway gets closed. So, piling and surfacing. I
5

understand that's about it. Piling -- any night time works, that involve
machinery, are likely to exceed the 45 limit -JUDGE HARLAND: Yes.
MS WILKENING: -- and are likely to exceed 50 as well, if we add the 5. So, in my
opinion, most night time works would require a site specific plan. It might be

10

just somebody driving along and inspecting things that might not be covered
for instance, but that wouldn't generate a lot of noise.
JUDGE HARLAND: All right.
And so that would be most night time work. So, if the motorway is
closed obviously to get the piling done, the objective is to get it done as

15

quickly as possible?
MS WILKENING: Yes.
JUDGE HARLAND: So it's a short term pain for long term gain kind of idea, is that
it?
MS WILKENING: That's the intention.

20 JUDGE HARLAND: And that could be more than just intermittent, couldn't it?

MS WILKENING: That would be for those nights, yes.
JUDGE HARLAND: And so the plan -- can you take me to the provisions for the
site specific plan that talk about the things that need to be covered in it? I
think CNV.7, is it?
25 MS WILKENING: No. So CNV.6; it's the second lot of (a) to (f), what needs to be in

it.
JUDGE HARLAND: All right. Thank you, I do have that.
And so (d) talks about again mitigation options.
MS WILKENING: Yes.
30 JUDGE HARLAND: And they're to be assessed independently are they?

MS WILKENING: They would normally be done by somebody like us or -JUDGE HARLDAND: Yes. And what does it mean discounted as being
impracticable? Who would decide that and what does that mean?
MS WILKENING: For instance, one of the mitigation options could be to put up
35

barriers, which is a very common mitigation option. However, if the piling is
here and the house is here, you can't put up a barrier. So that should be
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written down. It should be looked at, and said well, we obviously can't put up
a barrier, but not to leave any gaps and not talk about it at all. It is better to
say, we looked at barriers; they're not practicable because, and then move
on.
5 JUDGE HARLAND: But in terms of, if it was really a mitigation option that was

going to affect some people, I'm talking about at night time, and there has
been -- it has been raised that one option might be to relocate people for the
period of time, who would get to make that decision?
MS WILKENING: Ultimately the residents because you can't make them leave.
10 JUDGE HARLAND: No, so you'd be comfortable with the idea that if that was the

option, it was the residents’ election?
MS WILKENING: It definitely is. So, I think we got told off by Judge Newhook by
talking about temporary relocation, and he said well, you can't make people
move. And so, since then, we have reformulated it to say offer of temporary
15

relocation. In the end the resident needs to be making that choice.
JUDGE HARLAND: But the intention is that that would be offered, if it was -- if there
was nothing else that could be done to fix the problems, so to speak?
MS WILKENING: Yes. It has been done on other projects. Yes, certainly.
JUDGE HARLAND: All right, well, that's been helpful to explain that, thank you.

20

And again, that would be the independent assessment as to what was
required?
MS WILKENING: That would be whoever constructs the Project will have an
acoustic consultant engaged. That is normally the case, and I assume that
they would be making that recommendation. That is certainly what we have

25

been doing in the past, if we were engaged on a project.
JUDGE HARLAND: All right.
MS WILKENING: And that plan will go to Council, and Council needs to then check
if they are -- if they agree.
JUDGE HARLAND: All right. So that's the back stop position?

30 MS WILKENING: Yes.

JUDGE HARLAND: Thank you.
All right. Just over at 4.5, you were dealing with traffic vibration, and
under b you were talking about the complaints process, and you refer to
McKays to Peka Peka expressway as being an example of testing where
35

there's been a complaint. Is that right?
MS WILKENING: Vibration complaint.
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JUDGE HARLAND: Vibration complaint. And were those complaints -- or do you
know whether those complaints were resolved?
MS WILKENING: The expressway has only just opened. To my knowledge there
hasn't been a vibration complaint.
5 JUDGE HARLAND: There's been a noise complaint?

MS WILKENING: One or two.
JUDGE HARLAND: A residents' group complaint.
MS WILKENING: Yes.
JUDGE HARLAND: And how's that being dealt with?
10 MS WILKENING: At the moment, lots of measurements to actually show that the

road produces levels below those predicted. So, it's always in criteria. In my
opinion, it's just a disconnect of people what they're expecting of what is
actually now happening that the expressway is open.
But I know that some resurfacing with open grade porous asphalt
15

being brought forward. It was meant to be done later, but it's being done
now.
JUDGE HARLAND: And that's -- the grade resurfacing, where you've talked about
the grade here, which is of the highest level -- so that's a point of difference is
it?

20 MS WILKENING: Yes. So McKays to Peka Peka is partially in a rural area, and in

that area the road was surfaced with chip seal and was meant to be
resurfaced with open grade porous asphalt at a point in the future when
certain triggers were reached, and that has been brought forward, to
resurface with open grade porous asphalt, which is what we've got on the
25

entire motorway network here.
JUDGE HARLAND: Yes. Well, thank you very much. That's all of my questions.
I'll just check with my colleagues if they have any questions.
MR MARK-BROWN: Ms Wilkening, if we go back to CNV.6 notwithstanding earlier
questions, I still have some -- perhaps need some clarification on CNV.6(a).

30

This issue of the period; so CNV(a) the exceedance is no greater than
5 decibels, one period of up to two consecutive weeks. Now, you said a
period was between 10 and 60 minutes?
MS WILKENING: Yeah, that would -- I think the period here refers to the weeks.
MR MARK-BROWN: So, it's a duration perhaps?

35 MS WILKENING: It's a duration, yes. "Period", I don't know if that's the right word,

but that's what we came up with.
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MR MARK-BROWN: So, if we go back to that -- you're saying that's actually
measured over a short period? So, you could presumably have 60 minutes
you could have an exceedance and the next 60 minutes you have an
exceedance, and that could go on for two weeks?
5 MS WILKENING: Which would then come back to what was asked before, that, in

my opinion, this is meant to deal with intermittent exceedances, but yes; it
could lead to two weeks of 5 decibels above the criteria, but, in reality, that's
not how the construction works.
MR MARK-BROWN: I still have trouble understanding of what that -- the period of
10

up to two weeks.
MS WILKENING: So, it could be exceeding for two weeks, in any 8 week period, but
the exceedance in those two weeks, those -- for two weeks -- we wouldn't
have exceedance all the time within those two weeks.
MR MARK BROWN: Just because of the nature of it?

15 MS WILKENING: Yes.

MR MARK BROWN: Mmm, okay. Thank you.
MS WILKENING: And, as I said before, the aim is to comply. It just means that no
site specific plan needs to be provided, but the management still needs to go
on, obviously.
20 MR MARK-BROWN: Can I take you to Appendix A in the operational noise

conditions which are graphs that show predicted noise levels or PPS. So, if
we look at the first one, which is Colliston Rise, and we have a yellow line
under -- it is black, I think?
MS WILKENING: Yes, I think it is dark blue.
25 MR MARK-BROWN: Dark blue. Why is the noise level for the preferred option

higher than the do nothing, in many cases?
MS WILKENING: Because those houses in Colliston Rise are close to the busway,
and above, and so we are adding the busway in close proximity to those
dwellings.
30 MR MARK-BROWN: So can you just explain the difference between "do nothing"

and "preferred"?
So, my understanding is that -- so do nothing is not doing anything at
all, whereas in some cases, it might need to do some double glazing or
something like that, is that right?
35 MS WILKENING: No, do nothing means the Project does not go ahead; the road

remains as it is now and just traffic increases over time as it would.
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MR MARK-BROWN: Okay. That explains it.
MR STEWART: Just a few questions. Turning to your summary statement, in
paragraph 2.8, 2.9 really, you answered -- you've talked about various
mitigation measures being considered on a case-by-case basis, and you've
5

mentioned the fact that there may be some -- in some cases residents may
be offered temporary relocation and things like that. At what point -- now let
me put this another way, the NZTA have provided maps of the properties
they intend to purchase. Now, in your view would it -- is it likely that as a
result of the construction, of the noise resulting from that, there may become

10

a case where the purchase of further property or properties may be
appropriate, and how would that happen?
MS WILKENING: I think I should probably go back to the beginning of your
question, you referenced paragraphs 2.8 and 2.9 which deals with traffic
noise mitigation?

15 MR STEWART: Yes.

MS WILKENING: So temporary relocation, the offer of temporary relocation, relates
to construction noise. So that's -- we are not offering -- we are not intending
to offer temporary relocation for the mitigation of traffic noise, only for
construction noise.
20 MR STEWART: Right.

MS WILKENING: So, that's one issue. In terms of 2.8 and 2.9 if -- in my opinion, I
cannot see that there are additional dwellings that would need to be
purchased because of noise effects. We have identified quite a few that are
in category C, so would receive quite high external noise levels, and they
25

would be offered building modification mitigation, if necessary. And in my
opinion, no further dwellings would need to be purchased and removed, for
instance, because of traffic noise. Does that answer your question?
MR STEWART: Yes, thank you.
And there's been quite a few questions about construction noise and

30

vibration, CNV.6 -- quite a lot of discussions or answers -- discussion about
this particular condition, and it seemed to me, and I may have got lost here
somewhere, but if certain -- if the noise level decreases or is greater than
5 decibels and does not exceed the period that's been set there, does this
mean that the noise will be monitored at all points? I mean, how do we know

35

that the noise is going to exceed those limits? Is there some permanent
measuring station? I mean, you've talked about predicted noise levels and
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things like that, but actually on the ground, who actually measures it? Will it
be a permanent measuring station or what? Or is it on the basis of
complaints?
MS WILKENING: So for construction noise we tend to not place a permanent
5

monitor, because you can't show non-compliance with an unattended
measurement device, because nobody knows what caused the noise. So,
there would be attended measurements. That tends to be done by either the
environmental manager or somebody like that, or somebody like us. What
normally happens is that when the Project starts, there will be monitoring at

10

the onset, so that there are levels for the actual equipment on site, and then
there is a calculation tool that the NZTA has provided which is actually quite
conservative, by about 2 to 3 decibels. And to come back to the
environmental manager, would be looking ahead to what's happening in the
next month, put into that calculation tool what equipment, which distance,

15

how long it will be on, and calculate levels to the closest receivers, and with
that work out if a site specific plan will be needed, who needs to be consulted
with, if any mitigation needs to be implemented. In the beginning, somebody
like us would assist, and teach them how to use things, get up to speed with
things, come along for the first few months to make sure everything goes

20

right, and then by that time normally they are up to speed with things and can
deal with their own noise generation and consultation and site specific plans.
So, there is a tool available to look ahead and predict levels. There will
always be monitoring as well, particularly if a non-compliance is predicted,
because then it's important to go out and measure when that activity occurs

25

to either check that the predictions are right or to see what the actual noise
level is.
MR STEWART: I see, so I get from that with the experience and knowledge that
the team would have, it would be pretty unlikely that there would be a
situation -- an unexpected situation of a noise exceedance that they weren't

30

already predicting or aware of?
MS WILKENING: There shouldn't be, you're correct.
MR STEWART: Okay, and then the bottom line would be presumably that if in the
unlikely event that this did occur, some unexpected noise exceedance, then
there is always the complaints procedure.
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MS WILKENING: Oh, definitely, yes. Sometimes also when it's expected, but the
complaints are -- the complaint procedure is very important because it does
enable residents to give feedback, which is important.
MR STEWART: I just have one more question, and it relates to condition CTM.5d,
5

CTMP.
MS WILKENING: Would you be able to point me to -- is it in Mr McGahan's
evidence?
MR STEWART: Yes.
MS WILKENING: Would you be able to point me to the right page, please?

10 MR STEWART: When I find it.

JUDGE HARLAND: I think they start the CTMPs around page 9, so page 11, does
that sound right?
MS WILKENING: Yes, page 11.
JUDGE HARLAND: That's the public transport management plan or -- it's been
15

renumbered.
MS WILKENING: The construction traffic management? It seems to be all crossed
out?
MR STEWART: Yes. I am sorry, this is really quite complicated; it's a big
document, but I've found it now. It's on page 12. And I'm referring to

20

CTMP.5d.
MS WILKENING: I'm afraid I haven't -MR STEWART: Oh no, this probably isn't your issue really; this is public transport
management plan. This is not one for you.
MS WILKENING: I thought it might be something related, so I was waiting where it

25

might go.
MR STEWART: No, I beg your pardon. This is a question for another witness.
JUDGE HARLAND: So any questions arising?
MS MCINDOE: No thank you.
JUDGE HARLAND: Thank you very much Ms Wilkening, and again, if I could just

30

reiterate our gratitude for the constructive way that you've approached this.
Thank you.
~(The witness withdrew) (10.27 am)
JUDGE HARLAND: That takes us, I think, to the morning adjournment. And we are

35

running a little behind time but we will proceed with Mr Hegley after the
adjournment.
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~(Adjourned 10.28 am - 10.45 am)
~RHYS LEONARD HEGLEY (Affirmed) (10.46 am)
~Examination by Mr Bangma (10.46 am)
5 MR BANGMA: Is your full name Rhys Leonard Hegley?

MR HEGLEY: Yes, it is.
MR BANGMA: Do you confirm that you've prepared a statement of evidence in this
matter dated 25 May 2017?
MR HEGLEY: I do.
10 MR BANGMA: And that you have the qualifications and experience set out in

paragraphs 1.1 to 1.3 of that evidence?
MR HEGLEY: Yes, I do.
MR BANGMA: And that you've also prepared a summary statement in this matter?
MR HEGLEY: That's correct.
15 MR BANGMA: Are there any corrections you'd like to make?

MR HEGLEY: No there are not.
MR BANGMA: Do you confirm that the contents of your statement of evidence and
summary statement are true and correct to the best of your knowledge?
MR HEGLEY: Yes, they are.
20 MR BANGMA: Mr Hegley, I understand that you were conferring with your noise

expert colleagues during the morning adjournment on the wording of these
conditions which are attached to Mr McGahan's supplementary statement of
evidence. And, in particular, there are some changes that are proposed to
condition CNV.6, which is on the bottom of page 7, and CNV.7 which is on the
25

top of page 8. Are you able to explain that to the board?
MR HEGLEY: Yes. Both CNV.6 and 7 it was pointed out had the same issue.
If you look at CNV.6, for example, on the first line there, the blue addition
says: "... and submitted with any relevant outline plan ..." and that would mean
any site specific construction noise management plan which might happen two

30

or three years after construction started which would have to be submitted with
the outline plan. So, what we're suggesting is if we delete the, "and submitted
with any relevant outline plan", and reinstate what's been deleted at the bottom
of the paragraph in blue which just suggests that the site specific management
plan should be submitted to Council for approval.

35

And it's the same change happens on both CNV.6 and CNV.7 and that
would take it back to what the noise consultants agreed during our caucusing.
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JUDGE HARLAND: So the planners messed with it?
MR HEGLEY: I wouldn't want to say.
JUDGE HARLAND: A lawyer's messed with it?
MS MCINDOE: I think it was probably a combination -- Your Honour, the mistake was
5

simply made when the conditions were moved across from the regional
consents on to the designations.
JUDGE HARLAND: That's fine.
MR BANGMA: And Mr Hegley, to assist the Board, are you able to explain the origin
of the wording of those conditions, if we revert to what was there previously?

10 MR HEGLEY: Yes, when we started writing the conditions we didn't start from

scratch, we picked up previous conditions, and I think part of this was from the
Waterview conditions. And so, what we are now reinstating is simply in from
Waterview as I understand it. So, we're going back to what's already been
accepted and tried and tested.
15 MR BANGMA: Mr Hegley, were you here when Ms Wilkening suggested a minor

change to the cross-referencing in condition CNV.8 which is at the bottom of
page?
MR HEGLEY: Yes, I was.
MR BANGMA: Do you have any comment on that change?
20 MR HEGLEY: I agree with it.

MR BANGMA: Her Honour has asked a number of questions which, as I understand
it, relate to how any complaints that are received for noise would be dealt with
and ensuring that those go to the appropriate person and don't slip through the
cracks. Are you able to offer any comment based on your involvement in other
25

recent projects as to how complaints have been dealt with?
MR HEGLEY: Not so much I think dealt with -MR BANGMA: Who they've been addressed to perhaps?
MR HEGLEY: -- but the success of the site specific management plans and what the
public think of them.

30

At the first meeting I went to with Council on this specific Project I was
sitting next it to a gentleman from Council who that was his role, was to actually
receive complaints from public and deal with the Transport Agency or the
contractor. So, to answer your question I think he would be the perfect person
to speak to and we're trying to track him down at the moment. So, the

35

information is there.
JUDGE HARLAND: Sorry is this to do with Waterview, is it?

Page 542

MR HEGLEY: That was Waterview, it was to do with Waterview, correct.
MR BANGMA: So, in that case there was a specific person, Council officer who had
the role of dealing with complaints?
MR HEGLEY: Yes.
5 MR BANGMA: Now I also understand Mr Hegley, have you read the evidence of

Mr Styles which -- his written statement has been lodged with the EPA?
MR HEGLEY: Yes, I have.
MR BANGMA: Any comment you wish to make on Mr Styles' evidence?
MR HEGLEY: Just the one on his paragraph 2.5 he says:
10

"The construction vibration standards were reconsidered, resulting in the
experts agreeing that the German DIN standard is more appropriate than the
British Standard for unoccupied buildings and this is now reflected in the agreed
conditions..."
I'd prefer the paragraph I think it's 9(kk) of the Joint Witness Statement

15

where we just say:
"... While Ms Wilkening and Mr Hegley do not fully agree with Mr Styles
on the issues he raised regarding the British Standard ... and are satisfied that
those are suitable in this situation, the two experts can accept the DIN criteria
for this particular NCI Project."

20

So, we don't think the British standard is inappropriate, by any stretch,
it's just that in this case we think the DIN standards will be fine.
MR BANGMA: And then last question. It's a general question, I understand you've
been involved in preparing noise conditions for a number of large projects and
you are an experienced consultant; do you have any general comment you

25

could give to assist the Board in terms of how the conditions that have been
agreed for this Project would compare?
MR HEGLEY: Yes, I do. I think these are quite a good set of conditions. I'm quite
proud of them. I think we've actually moved on from the general what I call the
general conditions that have been quite prevalent throughout the Southern

30

Corridor, Waterview and the like, I think we've improved them quite a bit.
MR BANGMA: All right. Now we've got those matters out of the way, could I ask you
to read your summary statement starting at paragraph 1.1.
MR HEGLEY: This statement provides a summary of matters I raised in my Evidence
in Chief ...(Reads 1.1 - 5.1 of Summary Statement)... it may not be practicable

35

to fully avoid, remedy or mitigate all of those effects."
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~Questions from the Board (10.57 am)
JUDGE HARLAND: I'll start again, and I'll start again by saying thank you very much
for the constructive way in which you've participated in the conferencing and
towards the draft conditions which have now been presented to us.
5

Picking up on what you've just said to us, which is that you consider the
noise conditions are a good set of conditions for which you are proud, quite
proud, would you be able to identify for me please the areas where you think
that there has been improvement from other conditions that have been put
forward in the past, and the ones that you think will have been a particularly

10

constructive movement forward?
MR HEGLEY: The biggest change I think is what is now ON.2 and that
gives -- previously in ON.4 the operation noise had to comply with a range of
levels, category A, B or C of the 6806, so it gave no actual level to comply with
and it didn't give the neighbours, the people adjacent to the road, any clear idea

15

of what they were going to receive afterwards. And I feel ON.2 now gives them
a specific level allowing -- I guess a practical side to ON.2, and it allows a slight
change, as long as that change is not noticeable to the average person which is
the 2 decibel limit, so I think that's a real improvement.
There are -- ON.10 requires -- this is the condition that talks about

20

implementation of the building modification/mitigation for the operational noise
to houses, but it now includes the fourth line down "and where practicable, prior
to a major construction commencing the relevant work area" meaning they've
got to modify the houses now for operational noise prior to construction noise.
So, they're treated for construction noise as well, which I think is a real benefit.

25

Those are probably the biggest changes, I think, to the conditions, where they
have been strengthened the most.
JUDGE HARLAND: Thank you.
And so, there were a couple of questions that I asked Ms Wilkening that I
would also like you to reflect on, and one is CNV 6 and the explanation about

30

how that's going to work. So, what we have got from that, and please excuse
the generality of this statement, but what we understand from this is that the
nature of construction is such that there is unlikely to be exceedance
consecutively or continuously, whatever that might mean, over the period that
would create obviously a concern; it's more likely to be intermittent

35

exceedances which has justified the, what would on the face of it look like
lengthy periods, namely the two weeks and the ten days.
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And I just want to check that you are comfortable with what's been put to
us and that you agree with that, that there are no risk factors there that would
need to be aware of with the timeframes?
MR HEGLEY: I think the timeframes are appropriate.
5

The first thing I'd say is the -- by increasing the permitted levels by 5
decibels from 70 to 75 in the daytime and from 45 to 50 at night time,
particularly the daytime, 65 decibels in the daytime is not a bad level for
construction noise. It's what the construction noise standards recommends for
what it calls typical duration activities, so if you're building a house, a small

10

project, anything between 14 days and 20 weeks, you are allowed to make as
of right 75 decibels, so the level itself isn't unreasonable.
And this condition really, I think, seeks to put a practical side to the
conditions, so that if there is an activity like an excavator needs to be driving
backwards and forwards past a house you don't need a site specific

15

management plan just for what's really a short term activity.
I guess there's -- the danger of this condition is that you could set up
maybe a pump or a generator on the boundary and that could be turned on
7.30 am and turned off at 6 and still be compliant and it could happen for two
weeks solid and be compliant with this condition. In response, CNV.1 has a,

20

which is the requirement for a construction noise management plan, requires
the BPO to be adopted. And I think if you -- pumps and generators and that
sort of static equipment are normally reasonable flexible where they can go.
You know, for a generator you can lead lines, cables to a plant. So, I think the
BPO requirement would cover your concern of maybe static equipment.

25

And then other than that, I would agree with Ms Wilkening that yes, if
you've got an excavator that's got to work somewhere for an hour or two, it
would be nice for some easy mechanism to let it occur.
JUDGE HARLAND: So, you have confidence that the pre-construction baseline, if you
like, monitoring, that we've heard about would be sufficiently robust to enable

30

the predictions to be made reasonably accurately?
MR HEGLEY: Yes. You're talking about predications of noise from the individual
pieces of plant?
JUDGE HARLAND: Yes.
MR HEGLEY: Yes, that's quite standard.

35 JUDGE HARLAND: And so what about for the noise at night, which is more of a

concern?
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MR HEGLEY: Yeah 50 at night is probably higher than what you'd consider
reasonably -- or desirable anyway. You would normally say for closed
windows, most facades would get a 20 dB reduction quite comfortably; so 50
outside at night minus 20 gives you 30 inside. That's on the basis of closed
5

windows. So, you are really saying let's close the windows for a couple of
nights, might not be ideal, but it's only for a short term, it's only for two nights.
JUDGE HARLAND: All right. So, you're satisfied that there are no unreasonable risks
within those timeframes that have been established?
MR HEGLEY: No I don't think so, no, no unreasonable risks.

10 JUDGE HARLAND: The next question I want to ask you is to do with this bus lane

being used for heavy traffic or for large freight vehicles. I understand that's an
Auckland Transport issue, are you -- just remind me are you appearing for the
Council only, or for the Transport Agency?
MR HEGLEY: Council only.
15 JUDGE HARLAND: All right.

So, understanding what the discussion has been today, do you have any
useful addition that you want to make to that discussion?
MR HEGLEY: I would, rather than just accepting it -- just transferring the trucks onto
the busway, I'd want to see some sort of assessment of it.
20

I think Ms Wilkening's point is that the trucks are there anyway, so you're
not introducing new trucks, you're just moving them closer to the edge of the
carriageway and therefore the receivers.
That can't do anything but increase levels. They're probably quite small
increases, but there would be some increase there. So, I would be nervous

25

about accepting it carte blanche without any assessment.
JUDGE HARLAND: And we've heard that that might not necessarily be dependent on
the number of vehicles, but it could be impacted by the type of vehicle,
particularly if there's an increase in those B-train vehicles. Mmm, all right.
All right, well thank you, I don't have any further questions of you.

30

Thank you very much Mr Hegley.
~(The witness withdrew - 11.05 am)
MR BERRY: While Mr Styles is taking his place Your Honour, just an enquiry as to
whether the Board has had an opportunity to read the statement from him or

35

whether you would be wanting him to read it?
JUDGE HARLAND: We've just got it right now.
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~JON ROBERT STYLES (Sworn) (11.06 am)
~Examination in Chief by Mr Berry (11.06 am)
MR BERRY: Is your full name Jon Robert Styles?
5 MR STYLES: Yes.

MR BERRY: And are you an acoustic consultant and director and principal of the
Styles Group Acoustics and Vibration Consultants?
MR STYLES: Yes.
MR BERRY: And did you prepare a report for the Board of Inquiry dated 2 June?
10 MR STYLES: Yes.

MR BERRY: And you've prepared the statement of evidence dated 3 August that's
just been circulated for this hearing?
MR STYLES: That's right.
MR BERRY: Do you have any additions or amendments that you'd like to make to
15

that evidence?
MR STYLES: No.
MR BERRY: In that case, Your Honour, we'll just get Mr Styles to read the evidence,
possibly taking some of his qualifications and experience and aspects from his
report as read.

20 JUDGE HARLAND: Yes. I think we can start at 2 and we'll read the rest, thank you.

MR BERRY: If you could read your evidence starting at chapter 2 please?
MR STYLES: Certainly, if I may, however I've left my spectacles on the table.
(Mr Styles given his spectacles).
JUDGE HARLAND: Well, another way of doing it is for us to adjourn briefly and read
25

it, or to undertake to read it and to have Mr Styles summarise what he's referred
to in this, if everybody's comfortable with that process?
MR BERRY: Chapter 2 is a summary of what follows. So, it may well be that if he
read the summary and then just turns the pages on the rest, landing as
necessary on what he might want to draw attention to. Otherwise it would only

30

take ten minutes to read.
JUDGE HARLAND: All right, well it's just by the time we get out and come back in
again, I think if you read your summary and then we will undertake to read the
rest.
MR BERRY: Thank you.

35 MR STYLES: From 2.1, I prepared a report for the Board dated 2 June 2017 in

relation to the noise and vibration effects of the Project. In preparing that report
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I reviewed a range of documents, including the evidence in chief of
Ms Wilkening for the NZTA. And if it's okay we can take those conclusions as
read?
JUDGE HARDING: Thank you.
5 MR STYLES: 2.2. After providing the report to the Board, Ms Wilkening prepared

rebuttal evidence, but in my view that evidence did not address the majority of
the issues raised in my report.
A significant amount of additional information was made available
...(Reads 2.3-2.5 of Summary Statement)... for unoccupied buildings and this is
10

now reflected in the agreed conditions of consent.
And I note Mr Hegley's comment on that paragraph earlier, which is
accepted.
The conferencing also addressed the need to consider construction
vibration effects on businesses that have operations that may be more sensitive

15

...(Reads 2.6 -2.8(i))...Conditions CNV.6 and CNV.7.
And just on that point, and in relation to the matter that Mr Hegley
addressed you on, and that is the reinstatement of essentially the certification
process at the end of those conditions, I support that change.
In conclusion, in my report to the Board, I raised a number of issues with

20

the noise and vibration assessments that needed to be addressed.
The expert conferencing of the noise and vibration experts was a very
effective and productive process. That and subsequent discussions have
resulted in a number of considerable changes to the way that the construction
and operational noise and vibration effects have been assessed and will be

25

managed by conditions.
As a result of the additional information provided at conferencing and the
agreed conditions resulting from conferencing and the meeting of the parties, I
no longer have any concerns with respect to the matters raised in my report to
the Board.

30

And with the exceptions I've already noted, I support the conditions as
agreed on 3 August, and that should read 2017.
From there on in it goes to the detail that I think you may wish to read
later on?
JUDGE HARLAND: Thank you.

35 MR BERRY: I have got no questions.
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~Questions from the Board (11.14 am)
JUDGE HARLAND: So if I start again to thank you also for the constructive way that
you've approached this throughout conferencing and as has been reflected in
the proposed conditions; it's appreciated.
So, again, I'm going to put to you the specific matters that I put to the

5

other two experts.
First in relation to CNV.6 and you've now heard that argument fleshed
out.
The concern reading it, without understanding the background, was the
10

length of time provided for both periods of potential exceedances and I would
like you to express your opinion on both of those please.
MR STYLES: Sure, so my understanding of condition CNV.6 is that it is intended to,
more or less, waive the requirement for a site specific plan where the
infringement is minor in terms of both level and duration.

15

And it's important to note that any infringement is limited to 5 decibels,
which is not a large infringement and it wouldn't be a noticeable change to the
receivers.
The way I had envisaged it working is that it is where you might have a
situation where the construction team are looking forward and saying we need

20

to set up a piling rig, 30 or 40 metres say from the nearest houses, and the
Project standard for during the day is 70 decibels, and we predict it's going to
be between 72 and 74, so it's quite a minor change. Without this exception you
would need to go through a process and demonstrate to the Council a whole lot
of stuff for a change that may not be significant -- or it won't be significant.

25

And so, the idea was to remove the requirement to prepare and submit
those plans.
I would, having heard the discussions this morning, I agree that it's not
as clear as it could be. And I would support an alteration to the wording that put
it in the context it was designed for, and that is that where an activity is

30

predicted to exceed the Project standard by not more than 5 decibels and for
not more than 15 days in any 8 week period, the requirement for the site
specific plan is waived, essentially.
So that would really, I think, achieve the intention of the condition which
is to reduce paperwork for what are going to be intermittent, at times noticeable,

35

but not significant, what I would say "minor" infringements to the Project
standards.
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JUDGE HARLAND: What about for the night one, which is more the area of risk, or
potential for risk? And you understand I'm dealing with worse case scenarios
that might not arise at all, but just in case they did?
MR STYLES: Sure, I think the same applies to the night time exception. The
5

5 decibel change is not significant and it's almost, I would say, it would be
extremely unlikely for this to be applied in a situation where road traffic noise at
night is below 50 decibels, I think it always will be above.
JUDGE HARLAND: And in relation to the bus lane for heavy trucks, do you agree with
the two previous experts that that would require proper assessment before it

10

could be contemplated?
MR STYLES: By my reading of the conditions I think there are two triggers that would
require that. One is outside my area of expertise, but that is what the busway
was intended to be used for, and if that suddenly involved trucks then that could
be a change to the designation there, I don't know about that one. But the

15

second one, the second trigger would be an infringement of condition ON.2
which, as you've heard now, includes a pretty hard clear noise limit in the
conditions. So, if you started adding trucks on and it ended up at more than 2
decibels above the predicted level, then you would fall foul of that condition and
have to go through an alteration process.

20

But in any event, I think that trucks on the busway should be assessed.
JUDGE HARLAND: Just one other question, and that's to do with complaints and an
independent process in relation to complaints that might be aside from the
agency, but more particularly the Alliance, if there was a need for mitigation and
who decides and all of that kind of thing. Do you have anything helpful that you

25

can offer us from your experience to help us form a view about what we should
do about that?
MR STYLES: I've had a lot to do with this particular aspect on a number of projects,
but probably most recently and relevantly Waterview. Where my company was
responsible for assisting the Council in approving or certifying the management

30

plans and the site specific plans. And very often they would arise because
someone had complained and obviously the environmental managers have a
lot to deal with, and they are not across everything. And so, when someone
complains some measurements are done, the Alliance would find out they are
above the Project standards, they would submit a management plan. And

35

typically early on in the process when everyone was finding their way around
the conditions and the project, some of those plans were a little bit ambitious, in
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that they proposed say works at night that didn't need to be done at night. And
so, some of those plans were not approved, or not certified.
Generally those plans had -- or they contain the measures that the
Alliance had gone to, to consult with those that are affected and those that have
5

made the complaint. In some cases that was simply we appreciate it's noisy,
we're meeting the Project standards, or we're slightly above but we've got
approval from the Council to go ahead. In other cases the complaints were
quite justified and the method of work was redesigned or done at a different
time of day.

10

And as a result of that, very few complaints were escalated to the
Council. By far the majority -- and there were quite a few, but by far the
majority were dealt with within the Alliance. Which suggests to me that the
process works quite well.
The Council, I know in the Waterview case, have a process whereby, I

15

think it's every month or it could be every quarter, the Alliance reports to the
Council on the complaints it's received and how it's dealt with them, and the
Council provide feedback on that.
So, in that context, the absence of an independent person to determine
the best way to mitigate the effects has not been an issue.

20

Whilst I think the involvement of someone independent could add value,
and it could improve the outcomes, it may also, as a down side, incur delays
and cost. And probably one of the biggest delays would be bringing that person
up to speed with what's happening. They would more than likely need to go to
site, have a look around, understand what's happening. Sometimes that can be

25

difficult to arrange in short periods of time.
So, I think my view, after all that, is that an independent person could
add value and improve the outcomes, but that comes with its own
disadvantages. And based on Waterview, I don't think -- I can't think of any
instances myself where that person would have been particularly useful in that

30

the complaints were all resolved quite well.
JUDGE HARLAND: All right, and again, dealing with worse case scenarios which one
hopes never arise, but we're not privy to any of the documentation or very little
of it to do with the Alliance; so we have to take a very cautious approach in
relation to that, and you will have heard me say this morning, again not wanting

35

to pre-judge anything, but if dollars are at issue and providing some form of
mitigation that's recommended has that particular impact that's not desired, how
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realistic is that scenario arising, or is that just fanciful? Because there's no
point putting something in if it's not going to arise, but on the other hand there's
a fair element of trust us to deal with this in a way that will be appropriate based
further down, albeit that the Council will have some involvement in certain
5

situations.
MR STYLES: Mmm, and I think it's the Council involvement and the certification of
those plans that we've relied on to deal with that particular issue.
JUDGE HARLAND: Right, so you don't think there will be a problem because that
process is in there?

10 MR STYLES: I can't say for sure that there won't be, but I think that that provides a

reasonable level of confidence that any problems would be dealt with.
JUDGE HARLAND: All right.
Would you be able to go so far as to say it provides a significant degree
of comfort?
15 MR STYLES: If I just look at the wording of the -- so look at CNV.6, for example, in

the blue text that has been struck out, which would require the plan to be
submitted to the Council for the certification within a timeframe.
JUDGE HARLAND: Yes, well actually just looking at that, what's the point of the
certification being deemed to have been given, that's not much sort of certainty
20

to anyone is it?
MR STYLES: I think that's only where the Council have not responded at all. So, if
the Council come back and say we don't want to certify it because we don't
agree with it, or we need further information, or thank you we'll look at it. That
is enough to prevent that certification to be deemed in the absence -- yeah, in

25

that timeframe.
So, in my view, it comes down to what certification means and I
understand that the Council can withhold certification if it is not happy that the
BPO has not been adopted or for whatever reason.
JUDGE HARLAND: All right, so that didn't answer the question which was do you

30

have a significant degree of comfort or are you unable to say? I don't want to
push you into agreeing to something if you don't want to.
MR STYLES: I think, if I may qualify my answer by saying that I do have a significant
degree of comfort with that, on the basis of my experience in assisting the
Council to administer the same kind of conditions elsewhere, where they have

35

withheld their certification or approval because those plans have not been
adequate.
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JUDGE HARLAND: All right thank you.
So again, just within your field of expertise, do you really think there is a
need to provide such a limit on the Council that if they don't respond within so
many days then certification is deemed to have been given?
5

When I read that it looks like it's trying to cover a scenario where the
Council is not doing its job; one would hope it is. Is it necessary? If it is
necessary, please say.
MR STYLES: I think that that's a matter probably best addressed by the Council. I've
never seen a situation where it would ever be used, and I would hope that the

10

Council are doing their job and at least acknowledging receipt and saying we'll
have a look at it.
JUDGE HARLAND: All right. I'll ask someone else about that.
Thank you very much.
MR STEWART: I have two questions, you mentioned condition ON.4 and you said

15

that it had been removed, but did you actually mean it had been removed and
replaced by some other words?
MR STYLES: Yes, sorry, the original ON.4 has been deleted.
MR STEWART: So ON.4 is here, but it's not the original ON.4?
MR STYLES: Yes, that's right. So, in that context I was referring to the conditions as

20

originally lodged, yes.
MR STEWART: And I write furiously because you had some really nice words
for -- which might have been an alternative to CNV.6 and they went something
like where an activity is predicted to exceed the standards by not more than
5 decibels or more than 14 days an SSCNNP is not required, is that more or

25

less what you said?
MR STYLES: Yes, I've actually drafted up some wording that I had memorised when I
read that. And I could read that if you like or I could provide it?
MR STEWART: What I'm just wondering, is that it seemed to me when you read it out
that actually sounded quite practical and reasonable, I could understand it, and

30

I wondered whether that wording has been shared with anybody else and
whether we can -JUDGE HARLAND: No, I think the answer is no. But this is an iterative process, isn't
it, so you can discuss that further.
MR STEWART: Thank you.

35 JUDGE HARLAND: So thank you very much for your assistance Mr Styles.

~(The witness withdrew - 11.29 am)
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~Comments from the Board (11.29 am)
JUDGE HARLAND: That now takes us to the case for Kiwi Self Storage Limited.
If I could just deal firstly with Mr Berry, I'm not sure Mr Berry, if that
means you are excused for the day?
5 MR BERRY: If we may Your Honour, we will go.

JUDGE HARLAND: Thank you very much.
~Comments from Ms Tree (11.30 am)
MS TREE: Thank you Your Honour, Ms Tree for Kiwi Self Storage, and good
morning Members of the Board.
10

We have five witnesses to call for our case. But before I call the first
witness, Mr Fraser, just to update the Board in relation to discussions with
NZTA around a range of matters that were being discussed as a proposed
side agreement to address particularly construction related effects, that were
very site specific to Kiwi and particular to its operations. So, I'm pleased to

15

confirm, as we indicated in our opening submissions that that discussion was
occurring and I am pleased to confirm that agreement has been reached on
those matters.
So, Kiwi's case is focused on the primary issue of reducing the height
of the SUP and busway adjacent to the Kiwi site. And in relation to that,

20

there's two alternative conditions that are proposed that set a maximum
height for the bridge clearance over Constellation Drive, that being a
maximum so it still enables flexibility to go below that if it's considered
appropriate. And then two alternatives which you may recall in terms of the
opening statement, we call Kiwi Solution 1 and Kiwi Solution 2. So, there's

25

conditions proposed that set a relative level for the SUP and busway at a
point of measurement on the north-western corner of Kiwi building B and by
proposing a relative level, that also provides flexibility in terms of the final
detailed design, you know, provided that that relative level is met, and the
witnesses will talk through that in further detail.

30

Those conditions are appended to Mr Fraser's summary statement
which you will have before you shortly.
So, unless you had any questions in relation to that?
JUDGE HARLAND: Thank you.
MS TREE: Thank you, I'll call Mr Fraser.

35
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~ANDREW MCKENZIE FRASER (Sworn) (11.33 am)
~Examination by Ms Tree (11.33 am)
MS TREE: Mr Fraser could you please confirm that your full name is Andrew
McKenzie Fraser?
5 MR FRASER: It is.

MS TREE: And that you prepared a joint statement of evidence with Mr Trautvetter
dated 25 May 2017?
MR FRASER: Yes.
MS TREE: And you've also prepared a summary statement dated 8 August 2017?
10 MR FRASER: Yes.

MS TREE: Do you have any corrections to make to those statements?
MR FRASER: No, I don't.
MS TREE: Could you please confirm that they are true and correct?
MR FRASER: Yes, they are.
15 MS TREE: Can you please answer any question -- oh sorry, first of all, can you

please read your summary statement.
MR FRASER: Okay.
This statement provides a summary of the joint statement of evidence
given by me and Howard Trautvetter on 25 May 2017.
20

My evidence provides the context for Kiwi Self Storage ...(Reads
1 - 2(c) ... they need to in order to perform well.
Every week at the Kiwi Site, which is our North Shore facility,
customers move out of around 14 units. Over twelve weeks that is 168 units
or more than 20% of the total. To keep the facility reasonably full requires us

25

to find new customers to take 14 units every week. That is the hardest part
of the business. If we were to only get say 10 new customers a week then
occupancy will steadily decline over time.
In the year ending 31 March 2017, 19% of customer enquiries were
defined as "drive-bys", that's people see the signage of the site and know

30

where it is. Of all the sales at the site for the same period, 26%, so more
than a quarter, were from "drive-bys". This method of marketing to
customers is extremely effective ...(Reads 2(d) - 4)...to provide that sufficient
visibility of the Kiwi buildings is maintained.
The conditions sought are attached as Appendix C.

35
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~Cross-Examination by Ms Sheard (11.42 am)
MS SHEARD: Good morning Mr Fraser, I'm going to start by asking you some
questions about your statement that the establishment of the Kiwi facility at
this site was undertaken because of its high visibility to the State Highway.
5

So, as you will be aware the planners have held some joint witness
conferencing, are you aware of that.
MR FRASER: Yes.
MS SHEARD: And have you read the statements produced by them at that
conferencing?

10 MR FRASER: No, I haven't.

MS SHEARD: Well on page 6 of the Joint Witness Statement Mr Burns refers to
Kiwi's resource consent for Holder Place, which was granted in 2001.
JUDGE HARLAND: He might need to have an opportunity to look at them first, do
you need to look at them first?
15 MR FRASER: The statement?

JUDGE HARLAND: Yes.
MR FRASER: Yes please.
JUDGE HARLAND: We will refer him to the statement so he can see what you're
talking about.
20 MS SHEARD: Okay, if you look at the Joint Witness Statement, page 6 of the Joint

Witness Statement for planning.
JUDGE HARLAND: We'll find it for you if you like. I'll just wait and see if Ms loane
can locate it.
MS IOANE: Sorry which statement was it?
25 MS SHEARD: Joint Witness Statement for Planning.

JUDGE HARLAND: What was the date, because there is -MS SHEARD: It's dated 30 June and it appears slash 3-6 July.
JUDGE HARLAND: What was the paragraph again, page 6?
MS SHEARD: Page 6, paragraph 7.2.1.
30 MR FRASER: Just 7.2.1 are you talking about?

MS SHEARD: That's correct, it's quite a short statement where Mr Burns notes that
KSS have got consent for the fatality in 2001.
MR FRASER: And is Mr Burns a planning expert, is that what you're saying?
MS SHEARD: That's correct.
35 MR FRASER: Were we represented by a planning expert at that conference?

MS SHEARD: No Kiwi Storage wasn't.
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So if I could just -- I'd like to ask you some questions about those
consents that were gained in 2001, so I do have copies available for
everybody, if I could just ask for those to be handed out please?
JUDGE HARLAND: So most importantly have we got one for the witness?
5 MS SHEARD: Yes, we have. Has that gone to him yet? No.

MR FRASER: Thank you.
MS SHEARD: So, you've got two documents in front of you, one we've added the
label at the top "resource consent 12 Holder Place", we also added some
page numbers to the right-hand side at the top for ease of reference, have
10

you got that document?
MR FRASER: Yes, I have.
MS SHEARD: Just looking at the first page of that document, second paragraph
down, can you confirm there that the Applicant was Kiwi Self Storage?
MR FRASER: Yes.

15 MS SHEARD: And that the application was to operate a self storage warehouse at

12 Holder Place?
MR FRASER: Yes, that's correct.
MS SHEARD: And if you turn to page 5 there is a layout plan there, do you have
that plan? It's labelled "location plan".
20 JUDGE HARLAND: Look we have two documents headed "resource consent

application" there is one "12 Holder" the other's called "resource consent 12
Holder". Which one are we talking about.
MS SHEARD: We are on the resource consent one.
JUDGE HARLAND: There are two with "resource consent" at the top.
25 MS SHEARD: Okay, you may have accidently been given two copies of the wrong

document?
JUDGE HARLAND: No. We've got the application which says "resource consent
application", and we've got another one called "resource consent 12
Holder Place".
30 MS SHEARD: We are in the one called "resource consent".

JUDGE HARLAND: 12 Holder Place?
MS SHEARD: Correct.
JUDGE HARLAND: All right. Are you intending to produce these documents?
MS SHEARD: Yes, I am.
35 JUDGE HARLAND: All right we will call this one NZTA Exhibit 1 and the other

NZTA Exhibit 2 so we don't get confused.
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~NZTA - Exhibit 1 - Resource Consent 12 Holder Place, dated 13 July 2001
~NZTA - Exhibit 2 - Resource Consent Application 12 Holder Place
JUDGE HARLAND: So, your first set of conditions were in relation to NZTA
Exhibit 2?
5 MS SHEARD: No, the first set of questions is in relation to NZTA Exhibit 1.

JUDGE HARLAND: All right, so now we're clear.
MS SHEARD: So on page 5 we've got a layout plan?
MR FRASER: Yes.
MS SHEARD: And it shows that at this time the southern Kiwi building was already
10

in place and it has "proposed warehouse" next to the northern one, doesn't
it?
MR FRASER: Yes it does.
MS SHEARD: And on page 7 of that document, there are a number of elevations
aren't there?

15 MR FRASER: Yes, three.

MS SHEARD: And none of those elevations show any signage, do they?
MR FRASER: No, none of them do.
MS SHEARD: And on page 8 over the page.
MR FRASER: Yes.
20 MS SHEARD: So, there is an elevation from the motorway off-ramp. And if you

look at that bottom elevation which has the label "elevation from the
motorway off-ramp" you can see that the top of the building just pops up just
above the line of the berm, doesn't it?
MR FRASER: "Just pops up" I'm not sure that's right, I mean I can see it, it's about
25

nearly half of the building on the left-hand side there.
MS SHEARD: So the little bit where it says "top of the berm" and then you've got
the peak of the roof, it doesn't look like half the building though does it, it
looks like more like a third or a quarter?
MR FRASER: I think if you look at the left-hand end where that arrow is which is

30

where the signage is, then it's nearly half.
MS SHEARD: Okay. So, if you can take the second document that we've got,
which is the one labelled "resource consent application - 12 Holder Place".
JUDGE HARLAND: Referring here to NZTA Exhibit 2.
MS SHEARD: So, if you turn to the first page of that -- sorry page 3 that we've

35

labelled on the right-hand side?
MR FRASER: Yes.
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MS SHEARD: You'll see that this is the document, or the covering letter that went
with the application for resource consent?
MR FRASER: Yes.
MS SHEARD: Could you please read the paragraph at the bottom of that
5

page starting "the business".
MR FRASER: "The business has proven successful and when viewed (where it can
be) from the only public vantage point - travelling south on the motorway at
100 kilometres per hour is largely screened from view."
MS SHEARD: Okay and if you could just turn over the page to page 4?

10 MR FRASER: Yes.

MS SHEARD: Could you please read the second to last paragraph.
MR FRASER: "A landscape architect has prepared a plan to evidence
compensatory scree planting to attenuate that already in existence on the
motorway batters and photomontage data is also attached in support of the
15

proposal."
MS SHEARD: So if you turn over the page to page 5, we've got the assessment of
effects that accompanied that covering letter and if you turn over the
page again to page 8, so it's got an "8" on the right-hand side, it's actually got
a 9 in the middle. Sorry it's slightly confusing, if you are on the page which

20

has the 8 at the top right-hand corner?
MR FRASER: Yes.
MS SHEARD: Could you please read the paragraph starting "the site" it's the fourth
paragraph down.
MR FRASER: "The site is bounded to the northwest by a piece of land designated

25

as a reserve and it is assumed that it is for a reserve for planning purposes in
its own right."
MS SHEARD: Sorry that's actually the incorrect paragraph, the next paragraph
down.
MR FRASER: "The site itself is of recent origin and can fairly be described as being

30

'sandwiched' between reasonably unattractive activities as well as being well
hidden from any stationary vantage point. The site is only observable from
the motorway when passing and even then, only from certain angles of view.
MS SHEARD: And could you please read the following paragraph as well?
MR FRASER: "The area of the site which is proposed to be landscaped whilst not

35

strictly complying with the parameters of the plan will enhance the site further
and achieve the purposes of an amenity yard. This is in addition to that
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landscaping on site and motorway berm which has already been extensively
landscaped and grassed and now grown to such a degree so as to obscure
the site."
MS SHEARD: Turning over to page 9, could you please read the bottom two
5

paragraphs there starting with "therefore".
MR FRASER: "Therefore the proposal accords with the first of the threshold tests
and demonstrably is able to achieve the second in as much as the adverse
effects of the activity are either minor or can be mitigated through the
application of a requirement to provide landscaping by way of a condition of

10

consent."
MS SHEARD: And the following paragraph please?
MR FRASER: "It should be noted that overall the development complies to the
requirement for the provision of on site landscaping at 17.3% notwithstanding
the shortfall in the so-called amenity yard and compensatory planting has

15

been provided in an area of the site that is more likely to be observed by the
passing public and as such a more likely to give rise to an effective amenity
on the environment".
MS SHEARD: And just finally the low scale stuff in that paragraph please.
MR FRASER: The what sorry?

20 MS SHEARD: Could you please read the paragraph starting "the low scale".

MR FRASER: "The low scale nature of the buildings proposed, which as discussed
are far below adjacent development, is a consequence both of the nature of
the building, its location on the site and the site's typography which contribute
to reducing any visual effects that might arise from the development."
25 MS SHEARD: Thank you.

And do you accept, based on what you've just read out, that it wasn't
the intention of Kiwi when they applied for this resource consent to have a
highly visible sight from the motorway?
MR FRASER: It was fundamental to Kiwi to have a highly visible site from the
30

motorway.
MS SHEARD: Despite its statements in this resource consent application that it
wouldn't visible from the motorway?
MR FRASER: I read this last night, and I think the interesting thing is that the
objective of this policy, which I mean it seems to me that we were applying

35

for resource consent that was non-complying in the sense that it didn't have
sufficient landscaping. And so, the argument was that there was landscaping
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adjacent to the site and various other, and we were doing some landscaping
and so, therefore, it met with the requirements which were to provide a buffer
between different types of land use.
And so, I mean it's written here on page 7 what the objective of the
5

district plan was in this area, but clearly the district plan wasn't intending to
hide completely buildings from view, it was just simply trying to create a bit of
a transition from public areas to the private developments. When you drive
along that motorway you see that most buildings are clearly visible from the
motorway, as ours was.
As we've said, when we bought the site it was advertised as one

10

having a high level of visibility from the motorway. We have a valuation
report here which I'm not sure the procedure for this, Bianca, in terms of
referring to a document?
JUDGE HARLAND: Right, well I think if your lawyer wants us to see that she'll ask
15

you about those documents and provide us with copies perhaps in questions
at the end.
MR FRASER: Okay fine, so we can talk about that later.
MS SHEARD: I think you've answered the question, if we could turn back to
perhaps the resource consent, which was Exhibit 2, was it? Exhibit 1.

20 JUDGE HARLAND: No the actual application is 2, but you are looking at --

MS SHEARD: I'm now looking at the resource consent itself.
JUDGE HARLAND: Okay.
MS SHEARD: So if you could turn to page 6 of that again, which is that layout plan.
So, you can see that there's landscaping shown on that plan, isn't
25

there?
MR FRASER: Yes, there is.
MS SHEARD: On the right-hand side beneath parking requirements there is a
requirement that says "landscaping" and it has an area of 17% on it.
MR FRASER: Where is that sorry?

30 MS SHEARD: Below the parking requirements in the legend on the right-hand side.

MR FRASER: Page 6?
MS SHEARD: Page 6, yes.
JUDGE HARLAND: Could you perhaps hold it up and point it out?
MR FRASER: I see landscaping, 17.3, yes.
35 JUDGE HARLAND: Oh I see.
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MS SHEARD: And if you look at the plan itself you can see there is a considerable
amount of landscaping along the northern boundary, isn't there? That's the
boundary next to the reserve.
MR FRASER: Yes, it doesn't indicate what sort of planting, but yes it does indicate
5

planting.
MS SHEARD: And similarly there's planting along the -- at the side of the site
closest to the motorway adjacent to the proposed warehouse storage, isn't
there?
MR FRASER: Yes, and I see on page 7 there's also planting indicated showing its

10

quite low, low planting.
MS SHEARD: So, on page 7 on the north-west elevation the planting is quite high,
isn't it?
MR FRASER: That's the elevation between us and the transfer station, so there,
yes, there it's indicated. But the planting to the north of the facility, which

15

you'd see from the motorway is quite low.
MS SHEARD: So, if you turn back to the first page of that resource consent,
actually the second page where you have the general conditions. First
condition is that development shall proceed in general accordance with the
plans and/or description of the activity submitted, is that correct?

20 MR FRASER: That's right.

MS SHEARD: And that landscape, that layout plan included landscaping, didn't it?
MR FRASER: Yes it did.
MS SHEARD: And is there currently landscaping in that location?
MR FRASER: I would need to refer to a photo to know that. It's been a while since
25

I've walked around that part of the building.
MS SHEARD: Okay, no further questions thank you.
JUDGE HARLAND: I'll ask if there's any re-examination at this particular point and
then we'll ask our questions and invite questions arising after that.
MS TREE: Thank you, Your Honour, I wasn't given a copy of exhibits when they

30

were handed out.
JUDGE HARLAND: That's not good, you should have spoken up much earlier.
MS TREE: It was just a reference to the page numbers that were putting me astray,
but I did follow it through.
~Re-examination by Ms Tree (11 59 am)

35

Mr Fraser, there was a question put to you in relation to the elevation
diagrams in the -- in Exhibit 1, the application.
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MR FRASER: Yes.
MS TREE: And was the reference there to the building that you were talking about,
was that a reference -- I suppose when the reference was to "building" can
you explain what the building was relative to the existing development on the
5

site?
MR FRASER: Sorry which page are we talking about?
MS TREE: So, it was the elevation, again mine doesn't seem to have -- sorry
page 7.
JUDGE HARLAND: Are we talking about NZTA Exhibit 1 that's the actual consent?

10 MS TREE: Sorry yes, it is Exhibit 1. It's the resource consent, Exhibit 1. On

page 7, so there was elevations and it was put to you a question in terms of
the elevation of the building in terms of those -- that diagram.
MR FRASER: Yes.
MS TREE: And when we were talking about building and your response, was the
15

question and your response, what buildings -- what building did it relate to
being this is an application for a new development?
MR FRASER: I think this -- this was all in the context of a resource consent
application for the north -- northern most of the two buildings on our facility.
MS TREE: And in questioning you also referred to a valuation report, but didn't get

20

a chance to complete what you were going to say. Would you like to confirm
what you'd like to say in relation to the valuation report?
MR FRASER: Yes, I have a valuation report here which was given in the context of
raising funding for that second building. And in it, for example, the valuer
writes that it is a "high quality two-story ranch style self storage facility

25

occupying a very prominent site with access via Home Place which forms
part of the home zone centre in Constellation Drive, but with significant
advertising exposure and frontage to the State Highway 1 and Northern
Motorway complex. Location adjoining the motorway and a recreation
reserve when combined with the northern sloping contour of the site provides

30

what can only be described as high impact advertising exposure to the
motorway, particularly for southbound traffic."
And, "excellent motorway access makes the locality within ten minutes
of travelling of the Auckland central business district and many North Shore
urban areas. This fact, together with the advertising space afforded for the

35

site, make it ideal for those activities such as a storage facility which requires
a central location and high impact signage."
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MS TREE: Thank you Mr Fraser. Your Honour, I don't have a copy of the valuation
report available but we could make available copies.
JUDGE HARLAND: Well I'm just thinking there might be some commercial
sensitivity around that, it's not for me to raise that for your client but it does
5

occur that it might be the case, is there any issues about the statements
having been read out?
MS SHEARD: No there is no issue with that.
JUDGE HARLAND: No, so on that basis we don't have to produce the report,
accept it on that basis and if necessary I imagine your valuer will refer to it or

10

confirm it to be the case, and give us the date of it perhaps would be helpful.
MS TREE: Certainly. Thank you Your Honour.
~Questions from the Board (12.04 pm)
MR STEWART: Couple of questions, in your summary statement of evidence, at
the back page you've got conditions, suggested conditions and it seems to

15

me, if I'm correct, they are alternatives, is that correct?
MR FRASER: As in Solution 1 or Solution 2?
MR STEWART: Yes.
MR FRASER: Yes, that's right. I mean Solution 1 involves lowering the bridge but
keeping 5%. Solution 2 involves lowering the bridge and also increasing the

20

gradient for part of the busway and SUP to 5.34%. So, Solution 2 has those
two features, whereas Solution 1 we're really just changing the bridge.
MR STEWART: And you probably have said it in your evidence but I didn't pick it
up, which alternative is preferable to your client?
MR FRASER: Solution 2 is preferable because it's only an additional point 4 of a

25

metre, that makes quite a difference because that point 4 of the metre is what
you see of the units through the glazing on the second level of that building.
So, it enables people to see and understand, you know, to actually see the
product which is, we think, a pivotal thing in terms of that marketing
presence.

30

And you know, enough of it would be visible from a car that people
would understand and remember the product.
MR STEWART: And you refer to a side agreement between Kiwi and NZTA and I
gather this relates, amongst other things, it relates to the fence and although
being a side agreement therefore it's not for us to question that at this time,

35

but can you tell me whether the nature of the fence, the style of it, is part of
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the side agreement. In other words, will it be visually permeable if that's the
right word?
MR FRASER: Yes, that's part of the agreement.
MR STEWART: Turning to Exhibit 1 which is the resource consent, and looking at
5

page 6 which is the layout plan development, and you've talked about the
landscaping around the site. And just to the west of the site where it adjoins
the motorway, do you see there's some little drawing there on the left-hand
side it says "existing landscaping 2.2 m high Pohutukawa" and then further
south it's got, "existing landscaping, 2 to 3.0 m high native planting".

10

Do you see that?
MR FRASER: Yes.
MR STEWART: And I am assuming that is on the motorway reserve, would that be
your understanding?
MR FRASER: Yes that is. I actually have -- this resource consent has some photos

15

at the back that are very hard to see. We've found the originals of those
photos, so you can see those trees, if you're interested in those photos?
JUDGE HARLAND: Yes, actually they are very poor quality, are they the photos
attached at pages 18 and 19 of the application, 17, it would be good if we
could have replacement copies of those and put them through a colour

20

printer.
MR FRASER: Yes, in fact I think I've got copies here.
MS SHEARD: I'm afraid we haven't had access to those photographs because that
was the quality of the photos on the Council file. They scan them in and
that's what you're left with unfortunately, so it would be helpful if we could

25

have a copy of those as well please.
JUDGE HARLAND: Yes.
Thank you for attending to that Mr Fraser that's helpful.
(Copies of colour photos handed out)
MR STEWART: My question about that really, and it may be one that you can't

30

answer is that -- well I'll ask it anyway, and that is are you aware of any
restriction on NZTA carrying out landscaping on its own land adjoining yours?
MR FRASER: Any restriction?
MR STEWART: Well the question is whether are you aware that they, whether they
are allowed to or not allowed to plant plants on their own land?

35 MR FRASER: I'm not aware of anything on that subject.
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MR STEWART: So, it is shown on the plan development and I assume it says
existing, so at the time the resource consent was granted presumably that
was existing, I'm not sure whether it is now, I think it may be. But there's no
guarantee, I suppose what I'm asking is do you think there's any guarantee
5

that even if the motorway did not go ahead that you would necessarily always
retain your visibility given that NZTA I believe would have the right to plant
landscaping planting on the side of the motorway?
MR FRASER: Yes, I think those Pohutukawa, I think you can see them in those
photos, are potentially quite small trees.

10

I mean, we've been there a long time. Vegetation sort of comes and
goes over time. I suppose the answer is that if -- it's their land they could
build a giant hedge on it, it's true, but it doesn't tend to happen along the
motorways, I suppose it's a maintenance issue, safety issue I'm not sure.
MR MARK-BROWN: One question in your statement of evidence of 2(j) you say

15

that at the end of that:
"A further half a metre reduction in the height of the ... wall will also be
a substantial improvement to the amenity of the Kiwi site."
Can you just explain what aspects of amenity you mean there?
MR FRASER: I think that to be on our site where there is a two storey building on

20

one side and then a concrete wall that's nearly the same height on the other
side, the lower that wall is, the more pleasant it will be to be there in terms of
daylight and various things. Just the sort of impending feeling of a great wall
beside you. But also, in terms of security, because currently our site is quite
visible. It gets natural light from the motorway and various things. If you put

25

a wall there, it just makes it less, you know, you have to rely more on our own
lighting and CCTV. We feel that it would lose a bit of security the higher the
wall is the less visibility it is to be at ground level beside it.
MR MARK-BROWN: That security one would relate to lack of visibility people
looking in?

30 MR FRASER: Yes, I suppose if someone was going to commit a crime they'd

prefer to do it somewhere where people couldn't see them so easily.
JUDGE HARLAND: So, Mr Fraser, I just want to ask you a little bit about the
business. You have commercial customers as well as residential, what do
you term them? What do you term them, you've got commercial and other?
35 MR FRASER: Yes, residential we tend to call them.
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JUDGE HARLAND: Yes. And so, I'm trying to understand what percentage of your
drive-by business that you've told us about that have visibility from the
motorway would be commercial or other, have you got statistics to deal with
that?
5 MR FRASER: I have a breakdown of all customers.

JUDGE HARLAND: So, perhaps to give you what I'm trying to get at, I'm trying to
understand what portion of your drive-by people are likely to be first time
people that would be impacted by perhaps seeing something and
remembering it, and what percentage of your business is repeat business?
10

And further breaking that down, is the repeat business more likely to be
commercial, or is it likely to be whatever the other is? So, to get a feel for
how much of a -- how this relates to your business activity.
MR FRASER: Yes, well, we have -- I mean, I can tell you that in the financial year
to the 31st of March 2017, 13.1% of our customers were previous clients.

15

And another 13.6% were referrals.
So, it's not a major part of our business. People tend not to need
storage very many times in their lives. It's generally for the residential
people, often it's between houses or some, you know, perhaps an
inheritance. There are lots of different reasons people use storage, but quite

20

often it's just a few times in their lives that they would use them.
Commercial customers tend to stay much longer and, you know, as the need
for business evolves they may take more or less storage.
But in terms of a breakdown of drive-bys I don't have that information
I'm afraid.

25 JUDGE HARLAND: That's all right. So, if we're looking at the statistic you provided

me with for the last financial year, only 13.1% would be repeat business?
MR FRASER: That's right.
JUDGE HARLAND: So a very high level of new business?
MR FRASER: Yes.
30 JUDGE HARLAND: I see.

And in terms of the transitional facility aspects or service that you
provide, again what percentage of your business would that be, presumably
that would be commercial clients would it, or can it also be other people?
MR FRASER: I think mostly that would be commercial people de-vanning
35

containers. But it can also be people moving from overseas. Although I think
in most cases people would not be managing their own containers if they
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were moving overseas. But, I suppose if they were bringing everything with
them to live, then they may do that.
JUDGE HARLAND: So, is that a large part of the business or not particularly?
I mean do you have a forwarding agent or someone who uses you regularly
5

or that. Or is it just again one-off people?
MR FRASER: It's a convenience that's used regularly, but not -- it's not a major part
of our business.
JUDGE HARLAND: And I read somewhere, and forgive me I don't have the
exact -- my exact finger on it at the moment, but I read somewhere that you

10

were concerned obviously to maintain the visibility, but that you -- I don't think
you had put an absolute statistic apart from the numbers that you had for the
last financial year had been drive-bys, I don't think you put a statistic on that
for previous years? Has that maintained a consistency or not?
MR FRASER: I've got here, so this is the North Shore facility. So, I have the

15

financial years 2017 and 2016 and amazingly consistent, because in 2016 it
was 243 enquires and in 2027, 245. And sales it was 116 and 111 for those
two financial years.
JUDGE HARLAND: Directly attributable to drive-bys?
MR FRASER: Yes.

20 JUDGE HARLAND: So, are there other competitors on that side of the motorway?

We observed that there was another storage facility on the opposite side a
little bit further south I believe, and further away from the motorway, National
Storage, is that right?
MR FRASER: Yeah, National Mini Storage is to the north and quite close to
25

motorway. There's one called Storage4you in the Wairau Valley, which is a
bit more distant and to the south.
JUDGE HARLAND: But they're on the other side of the motorway, rather than on
your side, the southern side?
MR FRASER: That's right.

30 JUDGE HARLAND: Are there other storage facilities on the southern side?

MR FRASER: I think we are the only one that I can think of on the North Shore on
that side of the motorway, which is an advantage because the motorway is a
bit of a barrier.
JUDGE HARLAND: Right.
35

Well that's helpful thank you. I don't have any further questions is
there anything arising?
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MS SHEARD: No thank you.
MS TREE: No thank you.
~(The witness withdrew - 12.17 pm)
~MICHAEL TURNER HALL (Sworn) (12.18 pm)

5

~Examination in Chief by Ms Tree (12.18 pm)
MS TREE: Mr Hall, can you please confirm your full name is Michael Turner Hall?
MR HALL: It is.
MS TREE: And you've prepared a statement of evidence dated 25 May 2017?
10 MR HALL: I did.

MS TREE: And a summary statement dated 8 August 2017?
MR HALL: Correct.
MS TREE: Do you have any corrections to make to those statements?
MR HALL: No.
15 MS TREE: Can you confirm your statements are true and correct?

MR HALL: I can.
MS TREE: Can you please start by reading your statement?
MR HALL: From number 1. This statement provides a summary of my evidence
dated 25 May 2017 ...(Reads 1-2(d) of Summary Statement)... This is
20

attached to my statement as Appendix A, and I've also put a larger version
on the wall for reference as well.
I provided counsel for Kiwi with the measurements to produce a series
of diagrams ...(Reads 2(e)-7)... The additional land required during
construction will impact on vehicle visibility within the Kiwi site.

25 MS TREE: I think it would assist the Board if he took the Board through the various

diagrams he's attached.
JUDGE HARLAND: Would he prefer to do that now or after lunch when we launch
straight into questioning?
MS TREE: Well, I think it may take more than five minutes to go through some of
30

the details of the diagram.
JUDGE HARLAND: I think it would be probably preferable rather than launch into
the questioning, to enable him to be settled again and have some details
explained to us and then get into questioning, all right.
So that's what we'll do.

35

We'll adjourn and we'll come back at 1.30.
~(Adjourned 12.29 pm - 1.31 pm)
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JUDGE HARLAND: Mr Hall, you are on your former oath and we will now have the
questions about the diagrams or the drawings.
~Examination in Chief continues by Ms Tree (1.31 pm)
MS TREE: Thank you, Your Honour. Mr Hall, in terms of Appendix 1 to your
5

summary statement which is the long section, can you just -- it's probably easier
if you stand and work your way to the map on the wall that's been put up -- if
you can talk through what that long section is showing, and I suppose
particularly in terms of the NZTA Proposal, Kiwi Solution 1, and Kiwi Solution 2.
MR HALL: Yes. So, this is the long section diagram that was prepared by Aurecon

10

and this was all part of our discussions, sort of pre-conference, and pre-hearing
as well, looking at the various design options that could be achieved, in terms of
achieving a suitable grade and design of the busway and shared used path.
The black line on the figure represents the regional design, so that includes a
6.1 metre clearance structure over Constellation Drive, descending at 5%,

15

down towards the Watercare Underpass.
As part of our work, we have then reviewed, firstly, the bridge clearance
over Constellation Drive, so bringing that down to 5.6 metres, and that's sort of
shown here, the difference between the blue and the black there (indicates),
and then that also continues down at 5%, flattening out again towards the

20

Watercare Underpass.
And the next thing that we looked at was the 5.34% grade, which
matches the existing matching grade on the existing busway section, so again,
it maintains the 5.6 metre clearance over Constellation Drive. So, the red line is
effectively underneath the blue line, at this stage. It continues down slightly

25

steeper, and then flattens out, a little bit earlier, again to make sure it is still
above the underpass.
So, the constraints there I guess are the Constellation Drive clearance,
making sure that that's still suitable, and still being above the Watercare
Underpass, at the bottom of the grade.

30 MS TREE: Can you also explain the Kiwi buildings on that diagram, and the distances

that are adjacent to those buildings?
MR HALL: Shown in a yellow-orange colour are the outlines of the buildings on site.
So, the floor level of the buildings is at RL46.2, and then sort of the roof level,
that's 52.3, the peak being 52.9. So, the black line there really does cut out the
35

majority of the building, completely blocks out the southern building, and you
can see that the blue, red lines there, are significantly lower with respect to the
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building shape there. So, you can see with the lower elevation of the busway
and shared path, much more of building will be able to be seen.
MS TREE: And the lines that you -- when you were referring to the black line, red line,
and the blue line, what do those lines represent?
5 MR HALL: So the black line is the original NZTA design. The blue line is Kiwi

Proposal 1, and the red line is Kiwi Proposal 2.
MS TREE: And in terms of the actual structure that they're representing?
MR HALL: So they're representing the surface level of the busway and shared path.
MS TREE: And just if you could explain too the numbers adjacent to the Kiwi
10

buildings?
MR HALL: So the numbers here represent the distance between the surface of the
busway and the roof level of the buildings. So, in the black, you can see that
there is 0.9 metres. So that's saying that the busway surface is 0.9 metres
below the roof, and you will see in brackets a negative 0.2 metres, and that is to

15

account for the barrier on the side of the busway, which will be there to make
sure that the buses don't fall off, which will be at a height of 1.1 metres. So, the
black line there is saying that the surface is 0.9 metres below the roof. When
you consider the adjacent wall, it will be 0.2 metres above the roof.
Going down to Kiwi Solution 1, which is the blue line -- so you can see

20

the surface is 2.6 metres below the roof. When considering the wall, that's 1.5
metres below.
And then going to Kiwi Solution 2, the red line, that's 3 metres below the
roof, and then considering the wall, 1.9 metres below.
MS TREE: And particularly the figures for the Kiwi Solution 1 and Kiwi Solution 2,

25

what does that mean in terms of visibility?
MR HALL: In terms of visibility it means you will be able to see that much more of the
site. So, the difference between the blue and the black is 1.7 metres additional,
and then the red line being 2.1 metres of additional visibility.
MS TREE: And in your evidence you also referred to chainage. Could you just

30

explain or show the chainage that you are referring to on that map?
MR HALL: So in my evidence, in my summary statement, I referred to two changes
where we're not making any proposals to the NZTA chainage. So, those are
3540, which is effectively right at the left edge of the diagram, adjacent to the
underpass; at that time, the blue, the red and the black are all on the same

35

alignment and grade, and then the other change at the southern end is 4120,
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and that is (indicates), sort of a little bit in from the right-hand edge, on the
southern side of Constellation Drive.
Again, there is no difference between the black, the blue and the red
design lines.
5 MS TREE: And I suppose just a point of clarification, in terms of the vertical scale of

this diagram, if you can explain that?
MR HALL: So the scale for the horizontal and vertical components are slightly
different and that's just shown in the bottom left-hand corner. So, the horizontal
scale is at 1 to a thousand whereas the vertical is at 1 to 200. So, I guess in
10

reality the vertical is slightly exaggerated with respect to the horizontal in this
figure.
MS TREE: Thank you. If I can now get you to -- if you wanted to have a seat again
and I'll just get you to explain Appendix B to your summary statement.
MR HALL: Appendix B here compares the three straight sections of the grades,

15

between the black, the blue, and the red line on that figure, which again
represent the NZTA Kiwi option design 1 and Kiwi option design 2. So, the first
triangle there in black, relating to the black line, shows a 5% grade over 303
metres, with a total vertical difference of 15.15 metres.
Going to Kiwi option 1, again maintaining the 5%, the grade reduces to

20

228 metres, and that's as a result of reducing the clearance over
Constellation Drive, and the overall elevation difference in that design is 11.43
metres. And then Kiwi Option 2, the bridge reduction with the 5.34% grade
would feature a -- the straight section at 5.34% being 158 metres, and so again,
the difference in height reduces again to 8.4 metres.

25 MS TREE: And how do those, in terms of those sections, if you could just relate those

back to your figure 1, of your Appendix 1. Just if you can explain kind of how
these triangle sections relate back to that long section?
MR HALL: Yeah, so the overall design of the profile features vertical curves at the
bottom, so a sag curve, that rises up, (indicates), it goes straight along the
30

gradient and then a vertical curve where it flattens out at the top. So, these
triangles are just looking at the straight sections, in between the sag and the
crest curves, here. And so, 303 metres is how long the straight section is, past
the Kiwi site.
Similarly, the blue line, the curves are moved as a result of the lowering

35

of the bridge, and so that's how you can get a reduced overall length, and then
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obviously, for the red line, if you're making it a little bit steeper, you are making
the straight section a little bit shorter as well.
MS TREE: And I suppose as a point of clarification in terms of Appendix B, so the
distance of 303 metres, so that's a horizontal distance?
5 MR HALL: That is a horizontal distance.

MS TREE: And just what does the last triangle on that diagram show?
MR HALL: The last triangle here is comparing the difference between the 5 and the
5.34% grade. So, over a nominal distance of 300 metres, if you have a 5% rise
that will be a rise of 15 metres. If you have a 5.34% grade, that will be a rise of
10

16 metres. So, it's just illustrating the difference between the two grades.
MS TREE: Thank you.
And now just turning to Appendix C, you are welcome to take a seat
again, if you can just explain that?
MR HALL: Appendix C here is comparing Kiwi solution 2, the red line from the first

15

appendix, with the existing slope on the busway between Sunnynook and
Constellation Stations. So, the red line here still matches the red line from the
previous. The northern end of the red line is to the left of the diagram. The
slope of the existing busway section is sloping in the opposite direction. I have
rotated that around, just for ease of reference, to compare the grades in the

20

same direction. So, that's what the north and south represent there.
So, the black line overall goes from the top of the rise, which is
approximately 300 metres south of Sunnynook, all the way down -- sorry, 300
metres south of Constellation Station -- all the way down to Sunnynook Station.
So, it's a distance of about 1,110 metres. You will see that there's a dashed

25

section and a solid section. The solid section was based on the as-built
drawings which were provided to us. Unfortunately, it stopped at chainage
15940, and so I've estimated the remainder of the rise based on Auckland
Council GIS contours.
And then the red line there compares the bottom of the slope, which

30

again is about a hundred metres beyond the Watercare Underpass all the way
up to the start of Constellation Station.
Again, it sort of flattens out at Constellation Station; it's not dead flat
there. There is still sort of a 1.5% rise, but to sort of consider that. That would
be the end of the slope, as buses would have to come to a stop at the station.
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As you can see, the length, horizontally, between the proposed design
and the existing rise is significantly shorter, and as a result, is also not climbing
to the same altitude either.
MS TREE: Can you also just explain, down the bottom of the diagram, in terms of
5

what the reference is to the 5.34% grade?
MR HALL: Yep. So, in the red, 183 metres at 5.34%. It's just the straight
section where the grade will be at 5.34%, and it will flatten out on either side of
that.
And the existing sections, similarly, there's 620 metres where it's at

10

5.34%, and which is -- which I consider to be considerably longer than the
proposed design.
MS TREE: Thank you Mr Hall. If you could please answer any questions.
~Cross-examination by Mr Bangma on behalf of Auckland Transport 1.44 pm)

15 MR BANGMA: Hello Mr Hall, good afternoon. I have a couple of questions for you on

behalf of Auckland Transport, who'll be the eventual recipient of the busway
and shared use path.
And I might just start with a couple of very quick questions of
clarification, just to make sure I understand your summary statement, that
20

you've presented.
So, as I understand it, as a result of what Kiwi Self Storage is seeking in
terms of changes to the busway, there will be a section of the busway, under
Option 2, where the gradient is no more than 5.34%. Is that right?
MR HALL: Correct.

25 MR BANGMA: And that's higher than what would otherwise be the case, which is 5%.

Have I got that right?
MR HALL: It's based on the existing gradient, existing maximum gradient, on the
busway.
MR BANGMA: So just to confirm my understanding further, with reference to your
30

Appendix C, of your summary statement, which you've just been helpfully taking
us all through, there's the section in red which -- a line in red which says 183
metres at 5.34%. To me that looks like that's for a section of the busway
between the Kiwi Self Storage site and the existing Constellation Station,
further up the top of that hill. So that's the section we're talking about where

35

there would be this slight increase in gradient. Do I understand that correctly?
MR HALL: Correct. So that's approximately in the middle of the rise overall.
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MR BANGMA: Thank you for confirming that. Now you've referred in your summary
statement obviously to Mr Maule's evidence. He's a bus manager or similar at
Auckland Transport, and he's referred to the existing section of the busway
from Sunnynook Station, climbing up to the top of the hill, at sort of
5

Sunset Road, which is also 5.34%, and he's noted that that's created some
issues in terms of reducing the efficiency and speed of those buses. Have you
heard that evidence, or read that evidence?
MR HALL: I did read the transcript.
MR BANGMA: So, that -- the 5.34% in that section of the busway, I mean, that's a

10

result of naturally occurring topography of that hill, isn't it?
MR HALL: I don't know why it was at 5.34% as I wasn't involved in the design.
MR BANGMA: Fair enough.
Well, we'll put this from another perspective. You are a traffic engineer
and would obviously -- if we were wanting to design public infrastructure, such

15

as a busway, to operate all buses as efficiently as possible, the optimum
outcome would be, presumably, for busways to be flat, wouldn't it?
MR HALL: I would say that ideally, ideally, you would have flat roads, flat buses, flat
railways.
MR BANGMA: For an efficiency, use of energy, perspective that would make sense?

20 MR HALL: I guess ideally you'd like them all to be downhill.

MR BANGMA: True. Fair enough. And, it stands to reason, doesn't it, that increases
in gradient would as a general proposition reduce that efficiency, albeit in the
present case where we're talking about 0.34% it's probably a small difference?
MR HALL: Generally, obviously, you will find it more difficult to go uphill, as you are
25

fighting gravity. So yes, the topography is limiting. There can be other limiting
factors, for example in our design we have to get a busway over
Constellation Drive, and have sufficient clearance underneath that for road
traffic.
MR BANGMA: Yes. So again with reference to your Appendix C, to your summary

30

statement, and the effects that this change, slight change in the gradient, would
have on how the buses operate, there'd obviously be buses that would travel
downhill from Constellation Station towards the new station that's proposed at
Albany, so for that section it's slightly steeper, that's unlikely to be an issue as
those buses would be running downhill, as I understand it?

35 MR HALL: Yes, I think in item (i) of my summary statement I think I sort of highlight

the differences between the proposed slope and the existing slope. So, having
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the station at the top of the rise instead of at the bottom means that buses on
approach will be decelerating, to either slow down, and potentially come to a
stop -MR BANGMA: Yes, all right. Well, I'd like to explore that with you, but that's the
5

second scenario, isn't it? So, we've got buses going downhill towards Albany,
but buses which are coming from Albany, heading towards the city, will be
heading uphill towards Constellation Station, and there is a slight change in the
gradient that you are proposing, which means that for a section of 183 metres
that busway is going to be a little bit steeper?

10 MR HALL: Correct, but buses will be arriving with momentum. They are not starting

from zero. Further up from Albany, there is a downhill section on approach
before the rise here. So, I'd imagine that buses would be at/or around about 80
kilometres an hour, and so then on approach to the hill, and the station, they
will be looking to decelerate rather than accelerate.
15 MR BANGMA: All right. Well, yes, I just want to explore that briefly with you. So, all

right. So, for a section of the busway there will be an increased gradient and as
a general proposition, that requires buses to use more energy, but as you've
pointed out, they'll have momentum, and eventually, by the time they want to
stop at Constellation, they would need to have lost that momentum and come to
20

a complete stop.
So, you're -- I mean, how many metres is it before -- by reference to your
Appendix C, I accept that deceleration has to occur, but it's over quite a large
number of metres, isn't it?
MR HALL: When I was in discussion with the manufacturer of the bus, they did

25

provide me some specifications as to what buses do. The data provided was at
a flat grade, not in a slope.
MR BANGMA: I suppose if I could put it another way, purely as a layperson, it sounds
like what you're putting to me is that it might sort of assist someone if your
house is at the top of a very steep hill, because of the fact that hill sort of helps

30

you slow down before you get to your driveway and come to a complete stop,
but I wanted to explore that in this scenario, because it seems like there is still
quite a few -- perhaps up to 200 metres, before that would actually take place at
Constellation Station, and presumably drivers might start braking a bit sooner to
the station, I guess?

35 MR HALL: So then, yeah, again, if you are braking sooner then you will be braking

before the slope or still using the slope to your advantage in your deceleration.
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MR BANGMA: But what about -- I guess what I'm asking is what about bus drivers
who would choose to brake after this slope, on their final approach to
Constellation Station?
MR HALL: Yeah. So, the distance there is not huge. So, on a flat grade, a bus sort of
5

going from 100 kilometres down to zero will travel approximately 400 metres.
MR BANGMA: Well, based on your plan, do you know roughly what the distance is?
Is it about 200 metres still, from the end of your steep section -MR HALL: I can't say exactly where the bus will start decelerating and that will be
based on driver preference, whether they're going to stop at the start of the

10

station or the other end of the station, things like that.
MR BANGMA: Because the alternate scene, it seems to me, is the bus driver
continues accelerating up the hill, through this slightly steeper section, and then
just chooses to brake later.
MR HALL: Yeah, I don't picture the bus accelerating up the hill. It will probably

15

maintain speed, as it will be at that top speed, when it does arrive at the bottom
of the rise.
MR BANGMA: But to maintain that speed, if gradient increases, I mean, that requires
just a little bit of extra on the accelerator pedal and a little bit more energy,
doesn't it?

20 MR HALL: If you are wanting to maintain speed, yes, but if you are wanting to slow

down, no.
MR BANGMA: Just one or two very brief questions. Your client's also seeking
changes to the design of the shared use path, and I understand that would also
result in the gradient of that being increased from 5% to 5.34% at least for
25

some parts of it?
MR HALL: That is what's proposed.
MR BANGMA: And again, were you here for Ms King's evidence? She is the walking
and cycling manager of Auckland Transport.
MR HALL: I have read the transcript.

30 MR BANGMA: And her evidence, as the walking and cycling manager, is that from a

perspective of a user, again, I think you'd accept a gradient of zero or flat would
be ideal.
MR HALL: Again, I'd probably say downhill would be ideal.
MR BANGMA: True, true.
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And Ms King also made reference to, I believe it was a sort of a range,
with her ideal being flat and she described 5% as being the upper limit of what
she regarded as desirable. Do you accept that or do you challenge that?
MR HALL: The 5% is based on a standard from the AUSTROADS, you know, suite of
5

design guides, and that's based on downhill cycling, and is there, I guess, to
make sure that cyclists aren't going too fast and lose control or potentially lose
control on the slope or at the bottom of the slope.
So, in this case, we do have a slight proposed increase in gradient.
However, at the bottom of the slope, it is quite extended, and it is quite straight.

10

Therefore, in my opinion, the risk of a cyclist losing control is not increased any
further.
MR BANGMA: I see. And, I think you've referred to other cycle facilities in the
Auckland region which obviously do exceed that gradient. I think, for instance,
the cycle facilities in Grafton Gully was one example?

15 MR HALL: Yes, I think there were sections in Grafton Gully above 12%.

MR BANGMA: And again, I mean that's -- I mean that's a result of topography, rather
than design, isn't it?
MR HALL: Again, I wasn't involved in the design of Grafton Gully, but I think, being
familiar with the area, topography does play a part in what grades could be
20

achieved.
~Cross-examination by Ms Sheard (1.56 pm)
MS SHEARD: So just following on from some of those questions that Mr Bangma
asked you about acceleration on that slope for buses. So, I'm just wondering,

25

have you modelled acceleration up that slope?
MR HALL: I have not done any detailed modelling. It's just, I guess, knowing that
buses have to come to a stop or slow down through the station, perhaps that's
what I'm looking at.
MS SHEARD: So, without any modelling, your analysis is just a best guess?

30 MR HALL: I haven't seen any modelling either from any other parties involved in

looking at the 5% grade and whether that makes an impact.
MS SHEARD: But you'd accept that a less steep grade does increase the functionality
of the busway, doesn't it?
MR HALL: Depends on whether the bus is accelerating or decelerating.
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MS SHEARD: Well, let's just look at that acceleration/deceleration issue, because you
said previously in answer to questions from Mr Bangma that the buses would
be gaining momentum as they approached the Kiwi Site, is that correct?
MR HALL: They are coming down a rise.
5 MS SHEARD: So, but the rise -- the topography of the site coming towards the Kiwi

site is actually slightly uphill, isn't it?
MR HALL: Only for -- only for about 150 metres.
MS SHEARD: So, at what point does the topography start going up?
MR HALL: Up for this rise or for the other rise?
10 MS SHEARD: For this rise.

MR HALL: So the topography starts -- I don't think I have the exact chainages in front
of me, for that. So, I'll just go back to the original designs. So, it starts rising at
approximately chainage 3420, 3400, in that vicinity.
MS SHEARD: So, how far back is that from the edge of the page? It's at least a
15

couple of hundred metres, isn't it?
MR HALL: So when you say "page", are you referring to my Appendix A?
MS SHEARD: Correct.
MR HALL: I'll just pull that one out as well. It's approximately 120 metres.
MS SHEARD: So what's the total length of the rise into the Kiwi site there?

20 MR HALL: The length of the rise before the Kiwi site is approximately 340 metres.

MS SHEARD: So that's quite a significant distance to accelerate up, isn't it?
MR HALL: You won't be accelerating, because I would imagine the buses at that time
would already be at full speed.
MS SHEARD: But again, you haven't undertaken any specific studies to precisely look
25

at what the speed of the buses across that section would be?
MR HALL: It would be the same as the proposed design.
MS SHEARD: But you don't know, definitively, what the speed of the bus would be
going across that section, do you?
JUDGE HARLAND: I think what he's saying to you is that NZTA don't either, because

30

nobody has done any modelling to that effect. Is that your point?
MR HALL: That's correct.
MS SHEARD: All right. Well turning now to the gradient of the shared use path. So,
Mr Bangma asked you some questions relating to that; I'd like to also ask you
some questions about Ms King's cross-examination, and I don't think you were

35

present for that, were you?
MR HALL: I've read the transcript.
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MS SHEARD: Okay. So Ms King made a statement under cross-examination that the
State Highway 1 shared use path is a very important component of the cycle
network. Would you agree with that statement?
MR HALL: I would agree.
5 MS SHEARD: And do you accept that 5% is the desirable maximum gradient under

AUSTROADS?
MR HALL: Based on downhill speed, yeah.
MS SHEARD: And you do acknowledge, don't you, that there are safety concerns for
cyclists going downhill in terms of gradient?
10 MR HALL: The gradient downhill has been set at 5% -- it is, again, just -- it's a

threshold, I guess you have to draw the line somewhere. So, in this case, I
mean there are plenty of cases, you know, Grafton Gully as an example, where
there are gradients in excess of 5%. In this example, we're keeping the
realignment relatively straight, with no side intersections or other objects
15

interfering with visibility or usage of the path. So, for example, Grafton Gully,
where it is over 12% is also on a bend at the same time.
MS SHEARD: Okay, but the 5% gradient is also important for going uphill, isn't it, in
terms of effort?
MR HALL: So for uphill, generally anything above 3% is when you try to restrict the

20

grade. So, the difference here between a 5 and a 5.34 I do not consider to be
significant.
MS SHEARD: Ms King also made some statements under cross-examination about
the fact that Auckland Transport only moves away from a flat gradient where
there's topography, would you acknowledge the fact that places like Grafton

25

Gully are largely dependent on topography?
MR HALL: There is topography; there is also clearance for bridges, you know, above
or below other facilities to have a grade separated interchange.
MS SHEARD: So clearance over bridges is a necessary design element, isn't it,
because unless you go over it, you can't actually get your cycle path through,

30

correct?
MR HALL: And you have to make sure that the conflicting user can get under it as
well.
MS SHEARD: Correct. So, you'd also acknowledge, wouldn't you, that the design of
the cycle path into Constellation is going to be important, because Constellation

35

Station will be a destination for cyclists.
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MR HALL: I haven't looked at the overall cycling network. I guess, I imagine that at
some point in the future it could potentially continue further south, possibly
closely following the alignment of the current busway, and even connecting up
to, you know, the proposed SeaPath, and SkyPath facilities as well. For
5

cyclists, I do imagine that the Constellation Station would perhaps be the most
common destination of users of the path, but I haven't sort of studied in great
detail other destinations in the area for cyclists.
MS SHEARD: And just looking now at the height over Constellation, in your diagram
in annexure 2, so if you look at the blue line -- sorry, at the top black line, or

10

triangle, that's the existing specimen design, isn't it?
MR HALL: The black reflects the initial design.
MS SHEARD: So, what you've done there is you've assumed a bridge height or
clearance of 6.1 metres, haven't you?
MR HALL: I haven't assumed anything, that's just the NZTA design.

15 MS SHEARD: Sorry, you've adopted it?

MR HALL: Yes.
MS SHEARD: So what's the effect if you reduced the Constellation Bridge clearance
at that point to 5.6? What is the effect on the gradient?
MR HALL: It depends on what profile you want to go with, in-between the Watercare
20

Underpass and Constellation Station.
MS SHEARD: But that would likely reduce the gradient below 5%, wouldn't it?
MR HALL: It doesn't necessarily have to.
MS SHEARD: But over some portion, if you've got a longer span, you would probably
reduce the gradient to below 5%, wouldn't you?

25 MR HALL: Not necessarily. For example, the blue and the red lines don't -- you have

a maximum grade of 5, or 5.34, and then you have the curves tying that back
into the design at the top and the bottom.
MS SHEARD: But if you lowered the bridge in that location, you could reduce the
gradient below 5%, couldn't you?
30 MR HALL: It's feasible.

MS SHEARD: Feasible?
MR HALL: But I haven't studied it.
MS SHEARD: So just looking at the gradient again, if you locked in the 5.6 metres at
Constellation, and you locked in the RL, as you're proposing in the draft
35

conditions attached to Mr Fraser's evidence, then you're effectively locking the
gradient, don't you?
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MR HALL: Not necessarily, because you can have a variable profile in-between those
points.
MS SHEARD: But you lock in that you can't get the gradient any less than 5.34%, can
you?
5 MR HALL: Again, not necessarily. You can, I guess it's -- I mean, it's up to the Board

what conditions are imposed, but one thing that could be done is to say at
certain chainages the surface of the busway or the wall of the busway and
shared path must not exceed a certain RL.
MS SHEARD: But you can only get a lesser gradient in some sections if you increase
10

the gradient above 5.34% in other sections, can't you?
MR HALL: Sorry, say that again?
MS SHEARD: So you're saying that it's possible to decrease the gradient, correct?
MR HALL: For?
MS SHEARD: So even if you fix the RLs, and you fix the height over Constellation,

15

you're arguing that it is possible to decrease the gradient?
MR HALL: It's possible; it depends on where your fixed points are and how many you
have along the route.
MS SHEARD: And in order to decrease the gradient in some sections you'd have to
increase it in other bits, wouldn't you?

20 MR HALL: Potentially. Again, it depends on where those fixed points are.

MS SHEARD: So just in relation to the height of Constellation, or the clearance, do
you recall that in the Joint Witness Statement you and Mr Moore agreed that
5.6 metres is an appropriate clearance?
MR HALL: We agreed that was appropriate.
25 MS SHEARD: So, the consequence of reducing Constellation Station to 5.3 metres, is

that you compromise the time to Constellation Station, isn't it?
MR HALL: I haven't studied that in great detail. I imagine that would be something
that's probably reviewed further at detailed design.
MS SHEARD: So, you're not sure whether a clearance at 5.3 could achieve an
30

appropriate travelling time?
MR HALL: That would be reviewed in detailed design.
~Re-examination by Ms Tree (2.08 pm)
MS TREE: Mr Hall, you were asked a series of questions relating to Sunnynook

35

Station and running downhill and then also in relation to the section next to
Kiwi, and going to Constellation Station. Now, if you were going from one point
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that's fixed to another point that's fixed, and if a section is steeper within that,
what's going to happen to the other sections between those two fixed points?
MR HALL: It also depends, I guess, on the vertical curves at the top and bottom, but, I
guess generally, if you do make one bit steeper, you can make other bits flatter.
5 MS TREE: And when buses are at -- you were also asked questions in terms of

getting up to Constellation Station -- but when buses are at Constellation
Station and travelling north, what does the change in Kiwi Solution 1 or 2 do for
those buses?
MR HALL: So yeah, heading north buses will be accelerating going down the hill.
10

Therefore, gravity will be assisting in their acceleration, and the bus won't
require to provide as much force to achieve its desirable speed.
MS TREE: You were talking about what Kiwi solution in your response?
MR HALL: All the solutions will help as the gradient is sloping down away from
Constellation Station.

15 MS TREE: And is there any difference between Kiwi Solution 1 and Kiwi Solution 2?

MR HALL: There may be a slight difference with a steeper grade. I haven't analysed
exactly how much difference that would be.
MS TREE: And how does the gradient of the busway and shared use path compare to
the existing motorway?
20 MR HALL: So, the existing motorway past the Kiwi site is at 5.6% and there are trucks

and other heavy vehicles, buses as well I believe, that do use that section. So,
the 5.34% is flatter than the existing State Highway 1 main line.
MS TREE: And you were also asked questions in terms of -- that Constellation Station
is probably an important destination for cyclists. Can you just describe, in terms
25

of the entrances to the shared use path that cyclists might be able to get on and
then to get off to the station, just in terms of -- so what distances are we talking
about?
MR HALL: Yeah, so I think on the figure you can sort of see, and on my Appendix A,
you can sort of see the -- I guess where the shared path does meet the station,

30

it does come out right beside the buildings, it hasn't been sort of stated, but I
think there will be cycle parking there for them to use.
MS TREE: And where would those cyclists have entered the SUP? There would be a
range of places, but -MR HALL: Yeah, so it would be mostly from, I guess, the north Rosedale, Albany, and

35

areas, possibly from the east as well. So, you might have cyclists who cycle up
from the coast, potentially, head on to the shared path somewhere in the

Page 583

Albany area, potentially, and then cycle down the shared use path to
Constellation Station.
MS TREE: So what kind of distances may they be using the shared use path to
Constellation Station?
5 MR HALL: It could be multiple kilometres. I'm not sure of an exact number as to how

many there could be, but potentially multiple kilometres. Maybe -- yeah, I won't
put a number on it; that would just be speculating.
MS TREE: But I suppose you gave the example of Albany, so the distance between
Albany and Constellation Station, do you know -10 MR HALL: I don't have that on hand, but I can figure that out from the drawings. So,

Albany to Constellation is approximately 4 kilometres.
~Questions from the Board (2.13 pm)
MR MARK-BROWN: Mr Hall, good afternoon.
15

My memory of NZTA's evidence on this issue of grade and of the
busway and SUP and the problems that they had, I guess agreeing to Kiwi's
option, is that their main concern is to have flexibility in the final detailed design,
which may result in an overall gradient of something less than 5%. I guess their
argument -- what they were saying is that as a designer of the infrastructure,

20

that one of their primary aims is to have a grade as little as possible. We've
already had some discussion about that, and we all know you've got to go up
where there's hills.
But I guess my question to you is, would you agree, on an overall basis,
that one has to be careful in going from an indicative alignment here to a final

25

design to make sure that one doesn't preclude what savings or reduction in
gradient for an overall sort of energy use, if you like, is not precluded by
agreeing to conditions which may not foresee the effect of that, even when it
comes to the detailed design. Are you okay to answer that? It was rather long.
MR HALL: Yeah, so in terms of conditions, perhaps it is, I guess, more beneficial to

30

Kiwi to say that the surface or the height of the wall or whatever parameter you
want to use, should be at a certain RL or lower or higher, whichever way you
want to look at it. Rather than saying the gradient must be this amount. And I
guess that also addresses the concern of NZTA to still allow for flexible design
going forward.

35 MR MARK-BROWN: So perhaps pushing that on a bit further, so would your position

perhaps be that the condition -- that condition might be reasonable for NZTA to
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meet, if possible, given other constraints? Because once it's a hard and fast
condition, as you understand, that has to be met and the situation that we're
faced with is we are hearing two different sides to it, and have to make a call on
it.
5

So, in terms of possible wording of the conditions that you might think
address that issue, would you see something like that might be workable, in
terms of wording, to the extent practical in detailed design?
MR HALL: Yeah, so I think the concept designs that we've done, in terms of Kiwi
design solution 1 and 2, demonstrate that it is possible to reduce the height of

10

the busway and shared use path. So, therefore, if you do put wording in, you
know, that does say the surface must not be above a certain threshold, at a
certain chainage, then I believe in the detailed design that that could be carried
forward.
MR MARK-BROWN: And do you agree that overall it is important to have it as

15

low -- to minimise the grade as much as possible, in terms of infrastructure
items, particularly busway?
MR HALL: Yeah. So, I guess trying to have a minimum grade, given you've got
two-way movement on it, is ideal, but I consider that a difference between 5 and
5.34 is negligible.

20 MR STEWART: I was just sitting here thinking, it seems to me, or can you comment

on whether in fact the difference between you, your company you represent,
and NZTA, perhaps isn't that great. Because it seems that NZTA have
recognised the possibility of that through detailed design, the motorway -- the
SUP and busway may change in gradient. There was some questions here
25

about the height of the bridge, and then if that was to happen, and there's no
guarantee it would, but if in detailed design that happened, surely that would
help go some way towards meeting your concerns as well?
MR HALL: Yep, that would. I guess, there's also the risk it could also go the other
way; it could potentially be higher after the Kiwi site. So, when I say that there

30

is not much significance between the grades, the two metres is significant from
the perspective of the business, in terms of providing that visibility.
MR STEWART: Do you think it's likely though, that given what we've heard about
buses and SUPs, that through detailed design it's more likely than not, that if
there was any change to the overall concept design the gradients are likely to

35

be lower rather than higher?

Page 585

MR HALL: I guess you could also make the gradient flatter by rising or increasing the
height of the structure past the Kiwi site, as it is descending from the bridge
over Constellation Drive. So, I wouldn't want to guarantee that through detailed
design it would become lower.
5 JUDGE HARLAND: I don't have any questions thank you very much.

Any questions arising? No.
All right thank you very much Mr Hall.
~(The witness withdrew) (2.19 pm)
10 MR BANGMA: That takes us to Ms King who has already given evidence, but she's

being recalled for specifically for questioning by Kiwi.
~KATHRYN LOUISE KING - recalled (Sworn) (2.19 pm)
~Examination in Chief by Mr Bangma (2.20 pm)
15 MR BANGMA: Is your full name Kathryn King?

MS KING: Kathryn Louise King, yes.
MR BANGMA: Do you confirm that you've prepared a statement of evidence in this
matter dated 25 May 2017?
MS KING: Yes, I have.
20 MR BANGMA: And that you have the qualifications and experience set out in

paragraphs 1.1 to 1.3 of that statement of evidence?
MS KING: Yes, correct.
MR BANGMA: And you also prepared a summary statement in this matter, I think,
dated 20 July 2017?
25 MS KING: That's right, yes.

MR BANGMA: Your Honour, Ms King has already presented her summary
statement previously; I am in the Board's hands.
JUDGE HARLAND: She doesn't need to read it again, we'll just have the questions.
~Cross-Examination by Ms Tree (2.20 pm)

30

MS TREE: Ms King, I just have some questions relating to the Kiwi solutions 1 and
2 that have been put forward by Kiwi Self Storage. Are you familiar with
those?
MS KING: Yes, I am. Yes.
35 MS TREE: And it will be helpful, I'm going to refer to some parts of the transcript

when you gave your evidence, but also refer to Mr Hall's summary statement,
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and I know that you weren't here this morning when Mr Hall first presented;
so I have a copy of that summary statement for you, if I could hand that up.
And I've also got some copies of the transcript relating to the section of
transcript when you gave evidence, so I can provide that to you as well which
5

might be helpful.
If I could start with Mr Hall's summary statement. At Appendix B he's
prepared a diagram trying to help illustrate the change in grade and
particularly the difference in the gradient of 5 to the 5.34, which is the last
triangle on that page.

10 MS KING: Right.

MS TREE: Have you seen this diagram before?
MS KING: Only today.
MS TREE: I'll give you a moment to have a look at that. We're just talking about
that last triangle.
15

So, do you understand that this triangle is referencing that over a
distance of 300 metres a 5% grade would rise 15 metres?
MS KING: That's right, yes.
MS TREE: And over the same distance of 300 metres, a 5.34% grade would rise
16 metres?

20 MS KING: Right.

MS TREE: And is that your understanding in terms of the difference between the
grade percentage?
MS KING: Yes, yes.
MS TREE: And would you agree that a difference of gradient of 0.34% is a very
25

minor difference?
MS KING: It is a minor difference, but we do set a threshold in order to be able to
ensure the safe and accessible use by our residents, our customers, and
that's in place so that anything that deviates from that, is above that, has a
series of measures in place to ensure that that convenience, that use is

30

possible. So, whilst it's negligible, we do have a threshold for a good reason.
JUDGE HARLAND: I don't think she's challenging whether it's a good threshold,
what she's saying is that over the 1 metre here is negligible, really. It's not a
safety concern, in other words. On the facts of this case, not challenging the
general threshold.

35 MS TREE: And I think she responded to my question right at the end in terms of

confirming that it was negligible.
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JUDGE HARLAND: Yes. Well, I just want to make sure, because it sounded as if
the answer was directed at the threshold and why that was reasonable rather
than the facts of this case. So, is that right? Do you agree that it's
negligible?
5 MS KING: It's a small difference.

JUDGE HARLAND: So, you disagree that's it's negligible? Do you disagree that's
it's negligible?
MS KING: I would call a small difference a negligible difference. So, a small
difference of 0.34%, that's a small difference.
10 JUDGE HARLAND: So you're agreeing with Mr Hall that's negligible?

MS KING: I'm agreeing that it's a small difference.
JUDGE HARLAND: Right, not negligible?
MS KING: That's right.
MS TREE: Would you agree that's it's likely that a pedestrian would not perceive
15

the difference between a slope of 5% and 5.34%.
MS KING: I don't have enough knowledge of the experience of a pedestrian to say
they wouldn't notice it. I think a steep grade is noticeable, I don't know at
what difference people start to notice that.
MS TREE: And so in terms of a scenario, so if we had two slopes, one with a grade

20

of 5% and one with a grade of 5.34%, do you think that that would be able to
be noticed by a typical person?
MS KING: I don't know.
MS TREE: If we could just turn to questioning on the 20th of July, and if you wanted
to refer back to the transcript it's on page 334, and this is when you were

25

commenting, it's kind of, it's about line 10, when you were commenting that
the ideal gradient would be 0%, and you note that it is the topography that
requires a gradient to be provided, is that correct?
MS KING: Sorry?
MS TREE: You were talking about the ideal gradient would be 0%, but there's

30

times when a gradient is required, and you refer particularly in terms of the
topography -MS KING: Yes, that's right.
MS TREE: -- requires a gradient?
And when we look at the area adjacent to the Kiwi site, and you'd

35

accept that there's a slope that's starting from the north of the Kiwi site up to
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Constellation Station. So, you'd agree here that there is a topography and
gradient change that required a gradient on this section of the SUP.
MS KING: Yes, yes.
MS TREE: And in this location, we can't really avoid a gradient of around 5%, can
5

we?
MS KING: No, not as far as the topography allows.
MS TREE: And referring again to the triangle diagrams attached to Mr Hall's
summary statement. So, I appreciate too that this is the first time that you've
really had a look at these diagrams. So, the top diagram is showing the

10

NZTA lodged design. So, that's showing that the length at 5% in that lodged
design, 5% gradient, is over a horizontal distance of 303 metres.
The second blue triangle is showing Kiwi option 1. So, this is lowering
Constellation Bridge, but keeping the maximum gradient at 5%. And that
diagram's showing that the actual length of slope at that 5% gradient is

15

reduced to 228 metres in terms of horizontal distance.
So, would you agree that in terms of Kiwi Solution 1 it's a better
outcome for the SUP design than the NZTA lodged design?
MS KING: Any design that reduces the gradient of a shared use path I would agree
is better for users. So, as flat a path as possible.

20 MS TREE: Just going back to the transcript, and particularly in terms of page 327,

lines 5 to 10, and this is really what you were kind of commenting on at the
beginning of our discussion, that when a gradient goes over 5% the
departure process is required which looks at whether the design -- whether
design features need to be put in place to make the facility more comfortable
25

for a wider range of people, is that correct?
MS KING: That's correct.
MS TREE: So is it possible that if a shared use path is over 5%, but only by a small
amount, that additional design features may not be required?
MS KING: The departure process would be required, and that process would

30

review whether mitigation was required.
MS TREE: And so, in the scenario, if you're going through the departure process,
and it's only a small increase over the 5% grade, is it possible that through
that departure process that additional design features are not required?
MS KING: Possible, but I haven't seen a departure process that hasn't required

35

some sort of mitigation to be followed.
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MS TREE: And in terms of -- if we look at Mr Hall's summary statement, which I
think you should have a copy of, at paragraph 2(f), and I note that you
weren't here when he was reading his summary statement, so maybe if I can
just give you a moment just to read paragraph 2(f). So, what Mr Hall is
5

noting there is kind of a range of design features already provided for in the
proposed design of the shared use path. So, he is just noting those there, so
I'll just let you have a moment and read them; let me know when you have.
MS KING: Yep, I have read them.
MS TREE: So, he's listed a number of existing design features of the shared use

10

path. And do you agree that they are all good mitigating factors for
increasing a gradient?
MS KING: Yes, they are. They are some of the factors that we would look at, yes.
MS TREE: And so do you think those factors -- sorry, these features, would help
mitigate any minor increase in gradient?

15 MS KING: Yes, they would.

MS TREE: And even if it was considered that, in addition to those, a rest bay was
required, do you agree that there would be sufficient room for a rest bay
adjacent to the Bunnings site which is just south of the Kiwi site?
MS KING: I don't know, sorry. I don't know the design well enough.
20

~Re-examination by Mr Bangma (2.32 pm)
MR BANGMA: Just one minor point, Your Honour.
Mrs King, my learned friend, Ms Tree, asked you a line of questions in
relation to the significance of changing the gradient of the shared use path by
25

0.34%, as is proposed, and whether that was a minor or small or negligible
difference, and I think you accepted it was. But I think it's important that we
put that in context. So, I mean, what would your ideal gradient for a shared
use path be?
MS KING: Ideally it would be a flat path that ensures that anyone can use it.

30 MR BANGMA: And if we were to think of a range from that being your ideal through

to the upper limit. What's the upper limit in your view?
MS KING: 5% is the threshold beyond which we start to look at mitigating factors.
MR BANGMA: And that's based on?
MS KING: That's based on protecting the use of the shared path for as many
35

people as possible, from people walking, people in wheelchairs, people
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pushing push chairs, and people who might potentially struggle with a
bicycle.
MR BANGMA: So that matter would require further design considerations?
MS KING: Absolutely, that's what the departure process is in place for.
5 JUDGE HARLAND: We don't have any questions. Thank you, Ms King.

~(The witness withdrew - 2.34 pm)
~GEOFFREY ROBERT LAND (Sworn) (2.35 pm)
~Examination in chief by Ms Tree (2.35 pm)
10 MS TREE: Can you confirm that your full name is Geoffrey Robert Land?

MR LAND: It is.
MS TREE: And you have prepared a statement of evidence dated 1 June 2017.
MR LAND: Yes.
MS TREE: And a summary statement dated 8 August 2017?
15 MR LAND: Yes.

MS TREE: Do you have any corrections to make to either of those statements?
MR LAND: I do.
MS TREE: Can you please explain those corrections?
MR LAND: Thank you.
20

In reviewing the visuals attached to the evidence, I found that they did
not exactly represent the Kiwi solution 5.6 clearance and 5.34% gradient, that
was the Kiwi Solution 2.
I have prepared an amended set of visuals that are attached to my
summary statement, which I will take the Board through. These show that

25

the Kiwi solution provides slightly more visibility to the Kiwi building, but the
conclusion in my evidence is the same.
MS TREE: Taking into account that correction can you please confirm that your
statements are true and correct?
MR LAND: Yes.

30 MS TREE: Can you please read your summary statement? Thank you.

MR LAND: Yes.
This statement provides a summary of my evidence dated 1 June
2017, and matters addressed in the Joint Witness Statement: Landscape
urban design and visual dated 19 June 2017.
35

The main purpose... (Reads 2 - 3 of Summary Statement)... showing
that the 3D model is drawn to an accurate scale.
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May I bring your attention to that drawing? It's A02a in my summary
evidence.
JUDGE HARLAND: Can I just clarify -- we've been provided with some bigger
ones -- is that correct?
5 MR LAND: Yes.

JUDGE HARLAND: Are they the same?
MR LAND: Yes.
There are two diagrams on the page, the top diagram shows the 3D
model of the motorway and flyover and busway, as provided by NZTA,
10

overlaid onto a 3D model of the Kiwi buildings, drawn by myself from their
construction drawings, on an RL, established as the same RL that the
motorway is on, so they are relative in height to the motorway, and the 3D
model and the motorway are now cut by a drawing, by inserting the drawing
in my 3D model. Amazing what you can do with computers.

15

That drawing is on the page over, A03 of my evidence. It's a
cross-section drawing provided by Aurecon that showed the relative heights
of the flyover, the existing motorway, the existing off-ramp, the proposed
busway, and SUP, and in rather fine, almost invisible, an illustration of the
Kiwi building position.

20

I've taken that drawing, sliced it in half, and then connected the two
pieces together, horizontally, and then inserted it in the 3D model on the
previous drawing. So, whereas this drawing is split, and you can see there is
a match line join above on that drawing, I've joined the match lines and then
inserted that combined drawing into my 3D model.

25

And the red lines, going through the numbers 1, 2, 3 are the same on
the 3D model interpretation.
So, returning to A03 or the actual cross-section, line 1 arrows are
shown from cars on the flyover, illustrating that they would be above the roof
of everything. So, no visibility of Kiwi from the flyover.

30

Line 2 is taken from a motor vehicle on the off-ramp, and looking across a
concrete barrier beside the busway, and clearly also well above the roof of
Kiwi building, so line 2.
Line 3 is similarly going from the off-ramp, and looking down to the
existing Kiwi building, line 3 as though the busway embankment hadn't been

35

built. So, you can see that the current off-ramp has a very clear view, and
the shape of the land between the busway and Kiwi is shown dotted by
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Aurecon, so the embankment is falling towards the building. So, a very clear
view from the off-ramp.
And similarly, from the motorway, so number 3, and if we had
connected across these two cross-sections so the motorway view from the
5

motorway heading north directly down and across to Kiwi buildings, quite
clear.
May I go back to now A02a, the drawing that combines the
cross-section and the 3D model?
So, looking to the top one, the lodgement design. You can see that in

10

the installation of the cross-section drawing, I have cars -- an arrow to the
cars on the flyover, and on the drawing, and of course those cars are
positioned just on the actual 3D model of the flyover.
Similarly, there is an arrow to buses on the busway both on the
cross-section drawing and also in the position of the busway.

15

So, this drawing is really to proof that the combined information that
led to make the 3D model is in scale and relates to each other, using
Aurecon's own drawing as proof of.
The second diagram on the page, the Kiwi solution, is the Kiwi
Solution 2 with the 5.34% gradient and the 5.6 clearance.

20

And here you can see, by looking at the busway where it's coinciding
with the cross-section drawing, that there is, looking closely, there is a 2
metres between the buses and the people on the cross-section drawing and
the actual dropped piece of the busway in my model.
A small technical explanation perhaps about this, Aurecon provided

25

the 3D model to me in a format exactly as per the above drawing, the top
drawing, but with the wonder of computers I was able to highlight, save
separately, and group the busway and the SUP from the motorway and
flyover.
And, in fact, I saved and grouped the flyover separately. So, then I

30

had three elements, separately, in my computer, and you could switch on or
off the flyover or switch on or off the busway and with -- having copied the
busway, I can then copy it again, give it another name, and I gave it a second
name and I reduced 2.1, for example, and therefore the lower drawing means
the motorway, the buildings are all in exactly the same position, but I just

35

switch on or switch off a layer and busway drops up or drops down to its
position.
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So, these are illustrations to background the visualisations that are
coming up in my evidence.
Although I'm going backwards now, so we go back to A01, the key
plan, this is an aerial view of the combination of computer drawings.
5

So, the motorway provided by Aurecon, the two buildings A and B,
drawn in three dimensions by myself, and on the motorway you can just see
also plan contours showing, and looking up on my notes, in the middle of the
notes at the top of the page, in the middle of the page, I've got "motorway
drawing provided by Aurecon", immediately below that "contours drawn from

10

the Auckland Council GeoMaps that coincide with the 3D model" and
they -- that arrow is going down to the contours I'm referring to. So, the
coincidence of the GeoMaps contours on the motorway, and the ground
around Kiwi, it's all to prove to myself that the relative levels from sea level
are all matching and that when we start looking across at the buildings we're

15

looking across the motorway as it is and we're looking across as the busway
as it would be or whatever.
So those are -- the next thing on this particular drawing are the car
positions, and in the 3D model I position cars, and have given each car a
number.

20

Car number 1 is well back near the ponds; car number 2, on the
motorway; car number 3 and 4, coming down the motorway, and I'll illustrate
the views from those cars by -- and the difference in the views, by switching
on or off the busway heights.
And then the second pair of cars, on the off-ramp or exit, they're

25

denoted car exit 1 and car exit 2, as they travel down the off-ramp, and they
also appear in my subsequent diagrams.
And because it's a 3D model, we can take the eye of the viewer to the
car, and position ourselves beside the car, and see the view from that car,
and in fact, in the computer, if I then click to the next car, it moves down the

30

motorway like a video, but that's all a bit too much for my electronic
connection to give you a video; I didn't think you really needed it.
So, these cars are in, you might say, real time.
These actually are drawn life size, in millimetres, in the computer. It's
quite amazing; I don't know how they do it.

35

So maybe go to the existing view, A04 of my illustrations. These are
illustrating car 1 from a great distance, and if I may trouble you to open my
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evidence, if you have my evidence dated 1 June, if we open those to the
photographic illustrations, it would help just to give a context, a visual
context. Could we open that to page 5 or photo 6.3? This is a photograph
taken by my photographer, as passenger, looking east from the northern
5

motorway travelling north, across in front of the driver. And from this
distance across all of the motorway lanes, it illustrates the clarity, if you like,
that the Kiwi building is currently viewed, across five lanes I think. The
building and the signage is legible from the left lane driving north, the bright
red corner penthouse and white Kiwi sign are visible. The feature red garage

10

doors are not visible as they are below the armco barrier. The photo was
taken from the passenger side.
So, that just illustrates the current visibility of the building from the
other side of the motorway.
Moving now to A04, drawing A04, and photograph 1 on page 6 of my

15

evidence. Photograph 1, page 6, driving south, the building is visible from a
distance. This photograph is taken from a passenger's window; the position
is car 1 in my drawing.
I think it's fair to say that the building is visible in the photograph, but,
really not very visible in my computer illustrations and the relative merits of

20

the motorway proposed, the busway proposed, versus the Kiwi solution, I
don't think this has been very helpful, this page. It just says, from a long way
away, we can see the building, but really the difference would be pretty much
indiscernible.
But if we go now to the next page, A05 of the supplementary

25

statement and summary statement, and page 7 of the photographs, photo 2.
So, photo 2 is taken where, after some landscaping, the building
becomes visible, and on my computer drawings, A05a, I have three views.
The existing motorway, car 2 position, and in that we can see the building
more clearly than we can in the photograph because I haven't shown the

30

trees in my computer model, but nevertheless, quite clearly.
The next diagram is the lodgement design and here I've switched on
the layer for flyover and switched on the layer for busway lodgement and you
can see that a) the flyover is starting to block the view to Kiwi, and b), the
busway is rising as well, in respect of Kiwi.
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At this point in the Kiwi solution, car 2, obviously the motorway and the
flyover are the same, but with the busway and the SUP lower, we see just a
little more of the Kiwi building, and that's in the position car 2.
And the next illustration I have A06, A06a, and photograph 3, page 8,
5

in the top of my computer illustrations, car 3, existing motorway, just before
exit 414, and I have the buildings very clear, and in fact in the photograph
they are also very clear, although there is a little bit of vegetation affecting
part of the building but we can see clearly the signage.
But with the lodgement design, as you can see now, flyover is just

10

above the building as we're looking through under the flyover, but the busway
has completely -- almost completely obliterated any view of Kiwi.
And then in the Kiwi solution, with the busway 2.1 metres lower in this
position, we're getting a really good punch of the red corner feature, and we
can see the signage again as we saw it in the existing situation.

15

So, I consider there that the lodgement design basically obliterates the
design and the Kiwi solution improves it, but it's still affected.
Next diagram, diagram A05 car 2, and photograph -- there doesn't
seem to be a matching photograph for it?
JUDGE HARLAND: Sorry, are we on A07a?

20 MR LAND: I was on A05. Oh, I beg your pardon, I've told you the wrong number.

JUDGE HARLAND: You are on A07, that might be why you can't find the photo.
MR LAND: Yes.
JUDGE HARLAND: Is that the photo, photograph 4, in 6.7.
MR LAND: Yes, it is. Photo 4 and car 4. And the existing view, well in the
25

photograph we have a very clear view of the Kiwi building and of some trees
and -- but those palm trees are very thin, and when you're moving along they
disappear more or less, so you have a very clear view of the building.
My illustration of car 4 shows the what's known as the penthouse, the
small red doors, and some of the garage doors. The lodgement design, well,

30

we can't really see any of the building, just a touch of red, and in the Kiwi
solution we can now see again some of the penthouse with the small doors
visible.
So, it's a significant difference to bring the motorway -- the busway
down those two metres.

35

And if we go to drawing A08, and the photo on page 10, exit 1, at car
exit 1 we are closer to the building, being on the off-ramp, and we have very
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good views of the building and the garages, but the lodgement design shows
the busway blocking the view, substantially, to the building, and the Kiwi
solution with the busway lower 2.1 you can now see the building again.
And then car exit 2, on A09, and photo exit 2, it seems the photograph
5

is -- I'm on the left lane closer to the building in the photograph than in my
existing view, but nevertheless, we can see the building and the signage in
the existing view of my model. We can't see the building, and we can barely
see the top of the red penthouse at all, above the concrete barrier of the
busway. You can see a person walking on the SUP and you can see the top

10

of the SUP barrier, and then on the Kiwi solution, we can see again sufficient
of the penthouse and the small red doors to recognise the building again.
Moving then to my final diagram, page 10a, this is a diagram that I did
to explain my reference to the heights of the retaining wall in my evidence,
and if I could find that for you. My apologies just at the moment I just can't

15

find my tab for that location.
JUDGE HARLAND: There's no hurry.
MR LAND: Thank you. Perhaps I won't continue to look for the reference in my
evidence. The reason for the diagram was to substantiate my statement in
the evidence, and that was that the retaining wall which is very high on the

20

boundary in the lodgement design, was calculated by myself as being 5.7
metres high, at the northern corner of the Kiwi property and 9.1 metres high
at the southern corner of the Kiwi property boundary.
This retaining wall height's not been brought out in any of the other
evidence because the Aurecon design drawings showed a cross-section

25

through the Kiwi property and near the northern boundary or the northern
elevation of building B.
But this retaining wall is very very substantially high, the buildings are
clearly two storeys and 9 metres is a massively high wall. So, just to show
you where on this drawing, 10a, I get those numbers from, the first circles,

30

the circles on the plan up near the Kiwi buildings are identifying the two
corner boundaries, the north boundary and the south boundary of the Kiwi
site, and the chainage in those two positions are not figured but calculated
3740 on the north boundary and the chainage 3820 on the south boundary.
And then at the bottom of that page where the data is shown, I've

35

circled the heights that are shown of -- by Aurecon -- of the existing levels of
the ground and the busway surface levels, and in the left-hand circle, I've
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calculated that in the top left corner the busway 51.34 and the existing
ground 45.64, a height of retaining wall of 5.7 metres.
The second circle does not correspond directly to the situation relative
to Kiwi, because the chainage line is out on the embankment of the ground,
5

but the ground at Kiwi is 46.2, and therefore, if the busway is at 55.34, as
they say, and the ground is at 46.2 then we have 9.1 metres of difference.
Shall I revert now to my summary evidence?
JUDGE HARLAND: Yes, thank you.
MR LAND: On page 2, my conclusions and findings.
The critical views of the Kiwi site are at A05a to A06a which is at a

10

distance ...(Reads 5 (a)-(f))... from a wider landscape perspective.
And I just add to that, because after all if the embankment is 2 metres
lower, the change to the landscaping is less, therefore the impact on the
environment -- the greater impact on the environment is less, and/or, should I
15

say, closer to the natural topography. The natural topography, as we've just
heard, is a slope of the existing motorway of 5.6% gradient.
I also consider that reducing the retaining wall ...(Reads 5 (f)-10) ...will
also significantly improve the natural light and amenity of the Kiwi site.
MS TREE: Thank you Mr Land, I just have a couple of questions; I think it would

20

just be helpful for the Board, with reference to one of your drawings, just to
point out now that you've added in also the fence for the SUP and maybe just
one of the later drawings where you are kind of side on probably has the best
view?
MR LAND: I mention just -- I referred to drawing A07a, that on the lodgement

25

design and the -- on the lodgement design you can see a line above the
busway and above the head of a person walking on the SUP. The person is
1.7 metres tall and the height of the barrier is designed to be 1.8 metres tall.
And so, I've shown a line the height of that barrier.
MS TREE: So when you say "barrier" do you mean?

30 MR LAND: Oh it's a safety fence. I'm not quite sure what its terminology is; let me

look it up. I'll tell you what the terminology is called.
MS TREE: And just a question in terms of your photographs 2 and 3 where -- and
you commented on the existing vegetation in those photographs, where is
that existing vegetation relative to the proposed location of the busway and
35

SUP?

Page 598

MR LAND: Yes, I understand the busway and SUP would remove all that
vegetation.
~Cross-examination by Mr Bangma (3.10 pm)
5 MR BANGMA: Mr Land, I understand from your qualifications and experience set

out in paragraphs 2.3 and 2.4 of your evidence, you are a highly experienced
architect and master planner with perhaps almost 45 years of experience if
my maths is correct?
MR LAND: It's embarrassing, I'm sorry.
10 MR BANGMA: And you also have familiarity, as you say in 2.4 of your evidence,

with preparing 3D visualisation of buildings as you have done in this case.
MR LAND: My colleagues consider I am a freak. At my age I shouldn't have
learned to do 3D modelling but I did and I really enjoy it.
MR BANGMA: So, the proposition in this case that your client's putting to the Board
15

is that the design of public infrastructure and obviously the busway and
shared use path, should be altered to preserve views from the motorway of a
commercial premises. That seems to me quite an unusual proposition, do
you accept that?
MR LAND: No, I think it's in line with the design brief as has been mentioned in my

20

evidence, 5.1, that does obligate the designers to respect the Rosedale Road
industrial area for commercial reasons, and in the expert conferencing it was
agreed to include Kiwi in that same clause, 5.1.
MR BANGMA: Well, to put that question another way, I suppose, are you aware of
other major infrastructure projects in New Zealand where the design of

25

motorways has been changed to preserve views of a commercial building?
MR LAND: I'm not aware of any either way, I'm afraid.
MR BANGMA: Fair enough.
But if we look in different parts of Auckland, I mean, I could -- I think
we'd all be familiar with examples where certain views from public places

30

have been protected, for example, view shafts of volcanic cones, would you
be familiar with that?
MR LAND: Yes.
MR BANGMA: Views of historic terraced houses, I think it was, in Parnell for
example.

35 MR LAND: Yeah.
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MR BANGMA: And my broad understanding of the reason why views of those
items are valued would be because of their perceived either heritage value or
amenity value, is that fair?
MR LAND: Yes.
5 MR BANGMA: And as a result of that it's perceived there's a public interest in

preserving views of those features for those places?
MR LAND: Yes.
MR BANGMA: But the proposition we're exploring here, isn't it, is trying to preserve
views of private commercial premises, for essentially, on the basis of the
10

evidence we've received, a private commercial interest, is that fair?
MR LAND: No, my proposition is that the design guidelines ask the motorway to
maintain an interesting environment for the motorway to be positioned in and
particularly in that 5.1 clause. So, we're not particularly looking to be only
focused on the fact my client's building happens to be Kiwi, but it's just

15

extending that philosophy that's already been embodied in the design brief.
MR BANGMA: Sorry, what paragraph of your evidence is that?
MR LAND: In my -- I just referred to it here, page 3 of my summary statement,
item 9, outcome from expert conferencing. Part 5 corridor requirements, the
general requirements, which sets out the general and specific design

20

outcomes sought for the NCI Project that the design outcome sought to
provide visibility to existing commercial and industrial land holdings between
Rosedale Wastewater treatment ponds and the Albany Park, and Park and
Ride, currently seen from the highway, noting commercial benefits. But in
expert conferencing it was agreed that similar reference should have

25

included Kiwi, and so it's been adopted.
MR BANGMA: I see. So, it's part of the design that NZTA -MR LAND: It's part of the design brief, so it's not that I'm particularly pushing that it
is a public benefit, as much as a general benefit to making a motorway
interesting.

30 MR BANGMA: All right. Obviously, we've been talking about views of Kiwi's site

from the motorway, primarily, as I understand it from Kiwi's evidence that's
what they've been focused on, in terms of their customers. In your evidence
you also assess, don't you, the visibility of the Kiwi site from the busway once
the busway is completed or more specifically, the visibility of the site from
35

people who will be riding on the buses going up and down the busway, and I

Page 600

believe you say that there will be -- there will be visibility for passengers on
the eastern side of buses of the site?
MR LAND: Yes, I say that, of the roof of the building.
MR BANGMA: Of the roof of the building.
5 MR LAND: Mmm.

MR BANGMA: So, just so we, I suppose, provide a fair picture to the Board, are
you familiar with the evidence of Mr Cross from Auckland Transport?
MR LAND: No.
MR BANGMA: Might not be. He was providing high level strategic evidence and in
10

his evidence, I mean, he said that at present around one third of the people
who cross the Harbour Bridge in the morning do so on public transport,
presumably buses, and that that figure is projected to double over the next 30
years while vehicle trips remain static. So, I take it his point is looking in the
future, travel from cars will remain static, but buses will continue to become

15

more important as the busway grows, and perhaps at some point in the
future over half of people will be on buses, for which they might have some
view of the Kiwi Self Storage site from the busway?
MR LAND: Interesting speculation. But, I also am an early adopter of electric cars
and so there's a whole lot of other speculation you could bring into that. I

20

don't think 30 or 50 years out are too easy to categorise.
MR BANGMA: They're projections. All right. Those are my questions.
~Cross-examination by Ms Sheard (3.17 pm)
MS SHEARD: So have you got a copy of your evidence in front of you?

25 MR LAND: Yes.

MS SHEARD: I'm going to use the photographs attached to that evidence. I know
there are minor changes in the set you have produced today, but I don't think
it is going to be of any consequence.
So, if you could turn to page 5 of the evidence, paragraph 6.3 -30 MR LAND: Yes.

MS SHEARD: -- there is a photograph there?
MR LAND: Yes.
MS SHEARD: It's not numbered. So, that's a photograph taken looking at right
angles across the motorway at the Kiwi site, isn't it?
35 MR LAND: Yes, from the passenger.

MS SHEARD: Yes. So, the passenger has taken that photo looking across?
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MR LAND: Yes.
MS SHEARD: So, I assume that at this point the driver was focused on the road
ahead, wasn't he or she?
MR LAND: That was me. So, I was driving, and yes, I was focused ahead, but I've
5

been known to look a little left and right.
MS SHEARD: Hopefully not too much while you're driving.
So, turning the page to photograph 1, you've got a photograph there
that's taken just past the causeway, is that correct?
MR LAND: Yes, I think so.

10 MS SHEARD: And the building is largely shielded by trees from that angle, isn't it?

MR LAND: Yes.
MS SHEARD: So, turning over to page 2 on the next page; that's the one that's
taken at the very beginning of the off-ramp, isn't it?
MR LAND: Yes.
15 MS SHEARD: And you can see that part of the building is visible, but the remaining

part of the building is obscured by planting again, isn't it?
MR LAND: Yes.
MS SHEARD: And in photograph 3 on the following page, again, you can see part
of the building, but part of the building is also obscured by trees, isn't it?
20 MR LAND: Yes.

MS SHEARD: So, in all those photographs you've got quite a bit of the building
obscured by trees haven't you.
MR LAND: Quite a bit of the building in visual.
MS SHEARD: Do you accept that the Northern Corridor Project will result in all of
25

the vegetation shown in photographs 1, 2 and 3, between the motorway and
Kiwi site, and also the vegetation just to the north, heading up to Watercare,
will all be taken out?
MR LAND: Yes it will.
MS SHEARD: So, if we turn now to your visual simulations for cars 1, 2 and 3. On

30

car 1, there's quite a bit of vegetation in that photograph for the existing view
that isn't shown, isn't there?
MR LAND: Yes, I have shown no vegetation in my illustration.
MS SHEARD: And you've just said that the vegetation will be taken out as a result
of the project.

35 MR LAND: Yes it will.
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MS SHEARD: So, in fact there will be an improvement from the existing to the
lodged design?
MR LAND: In the lodged design, the car 1 position, I think we feel that the building
is so far away that there will be an improvement but not really discernible.
5 MS SHEARD: But you can see the building from that location, can't you?

MR LAND: Yes, you will be able to see that building as you can now.
MS SHEARD: Turning to photograph 2, again, the existing view doesn't contain any
vegetation, does it?
JUDGE HARLAND: Well I think he said none of them do, and we can see that
10

clearly as well.
MS SHEARD: And compared to that the view for the lodgement design underneath,
you will have the vegetation removed which is an advantage, but you also
still be able to see, which I don't think you can see under the existing view
the words "signage solutions", correct?

15 MR LAND: What was your question?

MS SHEARD: So, under the existing view you can't see the words "signage
solutions", can you, with the vegetation in place?
MR LAND: Not in my photo 2, correct.
MS SHEARD: And underneath, you can see, in the lodgement design, you can see
20

the words "storage solutions", can't you?
MR LAND: Yes, you can.
MS SHEARD: So, in terms of your views from car 4, that's another view looking
across at right angles from the driver's side, isn't it?
MR LAND: Photo 4, you mean?

25 MS SHEARD: Car 4 on the A07? You're essentially looking at right angles across

to the Kiwi site from that location, aren't you?
MR LAND: It's not quite right angles, but it is quite a wide angle.
MS SHEARD: And the same would apply to -MR LAND: Sorry, the photograph was from the passenger side of course.
30 MS SHEARD: Correct.

MR LAND: But equally the driver could see that.
MS SHEARD: And similarly, the car exit 2 is looking at right angles as well, isn't it?
MR LAND: Car exit 2 is also a very wide angle, yes. A wide angled view.
MS SHEARD: So, just turning now to looking at the planting that could be put in
35

place in the current day situation next to the Kiwi storage site, you've said
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that the slope for planting there is quite steep, but there's already an existing
row of palm trees there, isn't there?
MR LAND: Yes.
MS SHEARD: So, if you removed those palm trees you could get some quite dense
5

planting across that frontage?
MR LAND: You could plant it with different trees.
MS SHEARD: Now in relation to the UDLF, you mentioned that there's a statement
in that UDLF relating to commercial views. Now, would you accept that the
UDLF covers a really wide range of matters, including things like CPTED,

10

and Mana Whenua values, and landscaping, and amenity values for the
users of the shared use path et cetera?
MR LAND: Yes, it does.
MS SHEARD: And would you accept that some of the matters that the UDLF
covers are in direct tension with each other?

15 MR LAND: They may be, I'd have to study them to agree whether they are in direct

tension or not.
MS SHEARD: But they're just a guideline, aren't they, in that particular section?
MR LAND: They are guidelines.
MS SHEARD: So, while they're desirable, it's not a direction that you must
20

implement that particular aspect?
MR LAND: I can't say that it would be "must", but I would certainly see them as
guidelines to endeavour to achieve as many as you can, as best you can.
MS SHEARD: And in trading off the different aspects referred to in the UDLF,
would you accept that the functionality of the shared use path and the

25

busway would be one of those elements?
MR LAND: I would.
JUDGE HARLAND: Re-examination?
MS TREE: No re-examination.
~Questions from the Board (3.25 pm)

30

MR MARK-BROWN: Mr Land, good afternoon.
MR LAND: Good afternoon.
MR MARK-BROWN: So, a number of your pictures show that, say for example,
A07a, lodgement design A09a, you can see just see the top of the existing
35

Kiwi storage building?
MR LAND: Yes.

Page 604

MR MARK-BROWN: From an architectural urban design point of view, assuming
that one could get a consent to put a sign up, could that effect not be
mitigated by a quite effective sign that was raised up above the existing roof,
so that even if it was in the sort of shape of a mock section of the building,
5

that might provide some mitigation of the effect that you're talking about?
MR LAND: Raising the signage, I understand, would be a possibility to get more
view of signage, but the client, I know, prefers buildings over signage in the
sense of visual recognition.
MR MARK-BROWN: Would you agree that that's an important aspect, or is that

10

outside your area of expertise?
MR LAND: It's outside my field of expertise, the visual recognition difference
between signage and buildings.
MR STEWART: I just had one question of clarification really, and that's related to
your last plan on page A10a, and you were referring to the high retaining wall

15

at the northern and southern boundaries, and you've said on the southern
boundary it was 9.1, and I think I got lost a little bit because you said
something about it providing some space for planting and there was some
debate about the ground levels for the building and the height of the wall.
I've just got lost a little bit as to what you were actually trying to say, whether

20

the height of the retaining wall could be reduced, or whether there was some
open space there for planting, or what exactly was is that you were saying?
MR LAND: I was just saying that the height of the retaining wall above the ground
level around the building A, at 9.1 metres, is very very high, is really what I
was saying.

25 MR STEWART: Yes, I heard that, but I thought there was some other comment

about the fact that there was some space between the retaining wall and the
structure of the SUP?
MR LAND: It may be that I was referring to the difference in the table along the
bottom of the drawing, the line of chainage is away from the boundary of
30

Kiwi, in that corner, and so the reference of existing levels in that table, is not
the level I used for calculating the height of 9.1 metres. The reference for the
existing level is 53.7, at that position, because the chainage is away from the
boundary. And I was just pointing out that I've used, for height, the level
around the buildings of 46.2. So yes, there is a difference between the two,

35

but I was really only wanting to clarify the fact that when I said 9 metres, it's
9 metres above the ground around the building.

Page 605

MR STEWART: Okay. Thank you.
JUDGE HARLAND: So I just want to have a look at A05a on the big plans, because
it's easier to see, and in particular, the lodgement design, the middle
photograph. We can see the little person that you've put there on the SUP
5

just to the left of the photograph.
MR LAND: Yes.
JUDGE HARLAND: I'm struggling to see the wall -- can I assume that that goes just
above that person's head there all the way along?
MR LAND: Well it may do, but I didn't start it until just to the right of that person.

10

So, you can see there, there is a black line actually just reaching about the
fourth garage door to the right.
JUDGE HARLAND: Oh, I see. Thank you for that.
MR LAND: And then it travels to the right.
JUDGE HARLAND: Yes. So, I'm not suggesting this is a total answer, but from that

15

particular viewpoint the signage that is there, secure storage units, could be
moved to the left, correct?
MR LAND: Yes.
JUDGE HARLAND: Yes. That doesn't solve the issue of the glass visual into the
smaller units, but that's -- that is -- that signage could be moved, and seen in

20

the lodgement design from that perspective?
MR LAND: Yes, it could be moved to the left or it could be higher, on a new
construction above.
JUDGE HARLAND: Yes, and are you familiar with the dimensions of the Kiwi site
generally speaking?

25 MR LAND: Yes.

JUDGE HARLAND: So, at the left-hand corner there, as I recall from the site visit,
that's one of the roadways around the site?
MR LAND: Yes, there's roads around the buildings.
JUDGE HARLAND: And there isn't room to extend out a similar build as that which
30

appears to the right-hand corner showing the visual in, is there? There's not
room because it would compromise the circulation issue?
MR LAND: I believe that's the case, but I'm not in that much detail on the ground.
JUDGE HARLAND: And this is probably more appropriately put to a planner, but
are you in the course of your work familiar with the rules in the AUP about

35

signs?
MR LAND: Only generally familiar.
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JUDGE HARLAND: Pardon?
MR LAND: Only generally familiar.
JUDGE HARLAND: Well, I'm just wondering whether it's pretty difficult to get signs
put up, big ones, are you able to comment on that or not?
5 MR LAND: No.

JUDGE HARLAND: No. All right, thank you. We'll ask one of the planners to help
us with that.
MR STEWART: Sorry, I just had one more question which was inspired from your
previous answer. Talking about the wall on the side of the SUP, and I think I
10

mentioned before, commented on the fact that I remembered there was a
side agreement being talked about between the Transit Agency and the
Applicant and yourself, your drawing shows the wall or the barrier or
whatever it is being clear, like glass I suppose or something like that. So, do
we know whether -- I mean have we -- we haven't been told what that is likely

15

to be, but what it would seem from your drawing is that that's actually quite a
significant matter for you, because even if you got the relief that you're
seeking, it's partly -- would be affected by whether that wall is clear or not?
MR LAND: It would be. I'm not familiar with the agreement that's been discussed in
detail. My illustration is definitely diagrammatic; I just showed the top line

20

and some vertical divisions at about 7 metres sets. So, not a practical fence
at all, and if I'd drawn all the lines, due to the way drawing lines work on
illustrations, it would have obliterated the visibility of the buildings and
particularly in a static drawing.
So, I can't really guess in respect of what they will see, but I can tell

25

you that we've -- I've personally looked at the clear acrylic protection to the
St Mary's Bay walkway beside the motorway, you may know there's one on
there?
MR STEWART: Yes, I do.
MR LAND: And I was unable to photograph that that clear because it had so much

30

reflection on it. It's in fact -- while it may sound good, a clear acrylic screen, it
seemed to reflect badly when you were on the motorway or on west avenue,
looking across, to try and take a photograph through towards the greenery of
St Mary's Bay cliff. So, you know, I think there may be that the -- my client
and others have been discussing what's a transparent or what's a suitable

35

sort of protection for the SUP, that might also not block the view too badly.
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MR STEWART: I suppose then my last question would be related if the barrier
fence, whatever it is, was not transparent, to what extent would this negate
your suggestion that your Kiwi solution would help to mitigate the adverse
effects you're talking about? In other words, if you couldn't see through it.
5 MR LAND: Correct, if you couldn't see through it, it would be a significant

disadvantage and would reduce the visibility very significantly.
JUDGE HARLAND: Thank you very much, Mr Land.
We will take the afternoon adjournment at this point and thereafter I
think we have Mr Allan and then Mr Doyle.
~(Adjourned 3.36 pm - 3.50 pm)

10

~SAMUEL ALLAN (Affirmed) (3.52 pm)
~Examination in Chief by Ms Tree (3.52 pm)
MS TREE: Mr Allan, can you confirm your full name is Samuel Alexander Allan?
15 MR ALLAN: Yes, that's correct.

MS TREE: And you've' prepared a statement of evidence dated 25 May 2017?
MR ALLAN: Yes, I have.
MS TREE: And a summary statement dated 8 August 2017?
MR ALLAN: Yes, that's correct.
20 MS TREE: Do you have any corrections to those statements?

MR ALLAN: No, I don't.
MS TREE: Can you please read your summary statement?
MR ALLAN: My evidence describes the marketing and brand impacts of the Northern
Corridor Improvements project on Kiwi Self Storage Limited's site at 12 Holder
25

Place, Rosedale, in particular it demonstrates that:
Kiwi is a visual brand and service that is best communicated visually to
customers. What I mean by a visual brand is that it is the logo -- the logo, the
building, the colours of the building, the type of typography and the services
that Kiwi storage offer are represented by their location. As an example,

30

another key business that is also a visual brand, and it also a storage facility, is
Westhaven.
The Kiwi site was positioned and developed to take advantage of
visibility from State Highway 1. It provides broader brand recognitions for Kiwi
and its business at other facilities in Auckland. And on the Shore it is an icon.

35

If you ask anybody where the storage facility is out in Albany, they know that it's
at the Constellation Drive exit. However, that doesn't apply to any new people
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that may be moving up into the Silverdale area. Obviously there's a lot of
building up that way, there's going to be a lot of new customers moving to that
area, and we feel that the impact that the new motorway will have will
dramatically reduce the effect of the visual brand that they have.
5

It is important that customers see the space that they may store items in.
Customers currently see the big Kiwi building, connect the brand to the idea of
storage, and remember the location of the building. Much like Westhaven
Mariner, and the fact that people see that; they connect it with the fact that they
can store their boat there.

10

In particular, visibility of the Kiwi site from the Constellation Drive
off-ramp is critical, these are people living or working in the area and are key
potential customers.
I understand there is an agreement to install a wire fence which will help
with visibility and it's a positive move.

15

The NCI Project in its current form will severely obscure the view of
Kiwi's building to potential customers on Southern [sic] Highway 1. The Kiwi
Buildings have been designed to 'face' Southern [sic] Highway 1, and they do
not have any other alternative street exposure.
I note that from previous evidence there's been some discussion about

20

the trees currently supposedly obscuring some of the building, but I drove past
there in both directions today and the foliage makes absolutely no difference to
the actual visibility of the building.
Loss of visibility will require Kiwi to rely on other advertising techniques.
These are not as effective and are very costly. For instance, if people don't

25

know it's there, if they're driving past and they don't see it, they're obviously
going to move to an online search tool, which obviously very competitive, it's
very price-driven; where Kiwi Self Storage value proposition, is actually on the
services that they offer rather than price. Also, Google doesn't necessarily
explain, you know, doesn't give the positive benefits of being close to the

30

motorway, it doesn't -- excuse me I'll move on to the next point.
Large billboards on the roof of the Kiwi buildings (if they were approved)
will not create the visual impact that Kiwi currently has by customers being able
to see the buildings, signage and location. And what I mean by that is when
you drive past the location at the moment just out of the corner of your eye you

35

can see that there are boats stored there, there's little red doors, you instantly
know that that is a storage location. Installing some signage, we have had
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experience in Newmarket next to the motorway where there are limitations as to
what you can put beside the motorway in terms of signage because you don't
want to distract drivers.
Also, just going back to the point about being able to see the buildings,
5

signage and services, such as the boat storage, you know, a small sign is not
going to portray in the same powerful manner that the building does at the
moment.
In conclusion:
Overall, I consider that the NCI Project will have a significant impact on

10

Kiwi's brand awareness for both the Kiwi site and its wider business.
There was a comment before about an increase in bus -- use of public
transport, I mean that could potentially take 10 or 15 years. The impact, we feel
that the brand impact on this business will have dramatic effect within maybe 5
years. So, it's quite a big time difference between the two.

15

I talked about the restriction on the signage, and also we talked about
looking at these different views, the close-ups going along on A05a, A06a and
A07a, these are all static images, but if you're travelling on the motorway at sort
of 50 or a hundred kilometres an hour, then really I think one of the main ones
to refer to is A05a and A07a, where I think, you know, those are quite important

20

to look at because -- and it's worth actually going down there and driving along
the motorway and you will see that that will make quite a difference.
That pretty much covers it off, if that's all right.
MS TREE: Just a couple of questions. You also commented on alternative
advertising techniques, and in terms of a billboard that's facing the motorway, if

25

you were to rent a billboard facing a motorway do you have any idea about how
much that would cost?
MR ALLAN: Certainly, it's around 36,000 a year.
MS TREE: And there was also a comment in terms of, you know, the potential if you
were actually screening the buildings, not necessarily the buildings, but you

30

would put a sign on the roof of the Kiwi buildings, what's the difference -- can
you explain whether that would mitigate the effects?
MR ALLAN: As per my comment before, a lot of cars are going past at 50 or a
hundred kilometres an hour; you are not going to see a sign as comparative to
actually seeing a physical building, so the impact is a lot less, but a sign has a

35

lot less impact than a physical building does. And it's also that visual
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recognition of the type of building that it is, by seeing the type of building that it
is you automatically know that it is a storage facility.
MS TREE: I suppose are there any other examples that you can draw in terms of, you
know, seeing and recognising a building and a business beside the motorway
5

compared to seeing a sign that's advertising something?
MR ALLAN: Sure, I mean even just driving out here, or driving along the motorway
there's quite a few examples. There's Tip Top ice-cream. I mean, I would ask
how many billboards can you remember driving along the motorway compared
to how many buildings can you remember driving along the motorway? I mean,

10

along the motorway you've got Tip Top; driving here you've got Mitre 10, you've
got Bunnings. You know, there's quite a few buildings that you can remember
just because of their visual identity beside the motorway. Whereas a sign, I
challenge anyone here to remember any of the billboards beside the motorway.
So, I think that shows the importance -- the power of the actually

15

indication.
~Questions from the Board (4.02 pm)
MR MARK-BROWN: Mr Allan, you did mention that you've had experience in
Newmarket, but I wasn't sure what that experience was. I think you talked

20

about signs, but there's limits in terms of distracting motorists is that what you
were saying?
MR ALLAN: Yes, that's right.
MR MARK-BROWN: So, that limits the size of signage you can have near
motorways?

25 MR ALLAN: That's right, and the type of content that I think you can have on the sign

itself.
MR MARK-BROWN: And in your conclusion, you talked about significant impact on
Kiwi's brand awareness for both the Kiwi site and its wider business, so what's
the wider business?
30 MR ALLAN: So the wider implications would be basically that there's obviously a lot of

traffic going past that location, and they are not just commuters, there are also
people travelling on the weekend and they will see that location and then they
will think oh Kiwi Self Storage, I could use those guys, and they can then also
look up locations that are closer to where they live.
35 MR MARK-BROWN: So you are saying that Kiwi has various sites?

MR ALLAN: Yes, they do.

Page 611

And all of the sites have been strategically chosen to have good visual
identity beside thoroughfares, like the motorway.
MR STEWART: Just to continue that perhaps, the one -- the two buildings I can think
of which have -- can be identified by their shape and colour, for instance, KFC
5

and The Warehouse, which clearly you see them anywhere and that's what
they are.
But in this case, the buildings are coloured red and white and
there's -- so -- but the nature of the building, are you saying that the actual
shape and colour of the building is what identifies them, or is it the words on

10

them?
MR ALLAN: No it's the colour and shape of the buildings. So, the doors are
purposefully painted that red colour. And if you look at any storage facilities
they all have a similar shape.
MR STEWART: So, in order for somebody going down the motorway and seeing that

15

and identifying it as a storage facility, unless they knew the Shore quite well
they might find it quite difficult to get to the site, because as you say it's down a
back street. Do you think that the phone number is something that's important?
MR ALLAN: In comparison to?
MR STEWART: Well, I'm really trying to find out from you what exactly is it about that

20

building which will help people to find it, is it just the colour or is it the words or
is it the telephone number or all of those things?
MR ALLAN: Personally I think it's the shape of the building, the actual physical shape
of the building. So, it is the physical side profile of the building with multiple red
doors which says "storage". So that's the important part.

25 MR STEWART: Okay, so having driven down the motorway, seen the building and

seen the word "storage", then people would have to find it either by doing a bit
of a recce around the streets or by ringing them up presumably?
MR ALLAN: Yes, that's right.
MR STEWART: So I'm really trying to get to the question that was asked before about
30

signage. And one -- and perhaps signage of course is to enable people to be
able to contact the people who put the signs up.
So, there would have to be words and/or phone numbers on the sign,
either on the building or on a separate sign?
MR ALLAN: Yes it would, and it would have to be quite a simple message to be

35

legible, you know, driving past at speed. Whereas if you were driving -- you
know, with being able to see the building, you know exactly where the area is;
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you can easily quickly go and Google and search for that location, that specific
location, just because you've seen it visually.
Whereas if you couldn't see the building, you would go and you would
search on Google and you would be presented with 20 different locations, not
5

really knowing where any of them are.
JUDGE HARLAND: Do you consider that's an advantage to this business that it's the
only storage business on this side of the motorway? That's what we were told
this morning.
MR ALLAN: Yes, I think it would be an advantage, and they have chosen that

10

strategically.
JUDGE HARLAND: So regardless of visual recognition, do you think it's fair to
assume that that fact alone would also attract some business?
MR ALLAN: There is another storage facility down in Glenfield.
JUDGE HARLAND: On the same side of the motorway?

15 MR ALLAN: Not on the same side of the motorway, but if someone was looking on

Google then they wouldn't know what side of the motorway it is, they'd just be
looking for storage on the North Shore and then they would be presented with
the competitor brands.
JUDGE HARLAND: Well, you see one of difficulties I have with what you've told us is
20

that only 26% of business for this business, we were told, comes from
drive-bys; so that means that three quarters, or just under of the rest of it comes
from somewhere else. And what I'm asking -- really want you to help me with is
how that might affect the argument that you're making about the visual brand
being as important as you say it is?

25 MR ALLAN: 26% is still a lot of business.

JUDGE HARLAND: Undoubtedly, but it's only part of the business would you not
agree?
MR ALLAN: Yes, certainly.
JUDGE HARLAND: So, that would tend to indicate that up to maybe three quarters of
30

the rest of the people who use that facility would find out about it in other ways?
That's what we've been told.
MR ALLAN: I think that there is still a lot of power in people driving past, looking
online, and then going to the facility, or booking online by physically seeing the
building. Yeah, I think that cannot be underestimated. I mean, everybody here

35

knows where it is by just driving past it. You know, if you couldn't see it then
you wouldn't even know that it was there.
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JUDGE HARLAND: Well, I just wonder whether you've done any research about your
statement that "on the Shore this is viewed as an icon"?
MR ALLAN: Yes, we've done internal and some external research as part of this
process.
5 JUDGE HARLAND: All right, are we able to see that, because that's a conclusion at

the moment that's not based on any facts. It's just a statement, and I'm not
trying to be disrespectful to you -MR ALLAN: Yes, I understand that, so I would withdraw that then, because it really
just has been more of a -- yeah, not an official research.
10 JUDGE HARLAND: Right, well, yes, all right well that's fine, we won't press that any

further.
So, I just wanted to ask you again a few questions, because I didn't quite
catch the bit it with the -- what you explained to us in your presentation about
visual brand. You told us it included the logo, the building, the colour of the
15

building and was there something else?
MR ALLAN: Yes, also the shape of the building.
JUDGE HARLAND: Shape of the building.
And in this case is that more to do with -- or partly to do with the -- more
or partly to do with the fact there are the roller doors which --

20 MR ALLAN: Yes that's quite a major feature.

And it's also the fact that you can see the storage of the boats and other
vehicles outside behind a secure fence. So, that automatically tells you that it is
a storage facility.
JUDGE HARLAND: Yes, all right. That's helpful.
25

And again, just because I didn't get to write it down quickly enough,
when you talked about the Tip Top -- when you were talking about billboards
and you talked about Tip Top were, you talking about the Mt Wellington Tip Top
on the corner there?
MR ALLAN: Yes, that's right.

30 JUDGE HARLAND: Which sometimes has sort of a moving animated as well as a

fixed, or am I incorrect about that?
MR ALLAN: Yes it has a large -- yeah, there is a large building beside the motorway
with a large Tip Top sign on it. But the Tip Top sign is part of the building, it's
not an external sign.
35 JUDGE HARLAND: Right. And sorry what was your conclusion about that?
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MR ALLAN: It's the fact that the comparison between the power of the sign and the
power of a building itself, and the fact that if you were to drive along the
motorway, you won't be able to -- I would challenge anyone to recall any of the
billboards they see. However, I'm sure that most people could recall quite a few
5

buildings along the motorway because of their physical presence on the
motorway.
JUDGE HARLAND: Right, and is there any research to back up that opinion?
MR ALLAN: Currently there's not, but I'm sure you could do some.
JUDGE HARLAND: All right.

10

And what about -- so, for example, just with the Tip Top and I'm
interested in this, which is why I'm asking the questions, under Tip Top
billboard, you see I would know that as Tip Top corner.
MR ALLAN: Yes.
JUDGE HARLAND: So, that would tend to suggest that there is some benefit in a

15

billboard, or maybe that's more of an age stage thing and that younger people
would not have that same perspective, just help me with that a little bit.
MR ALLAN: So the Tip Top corner doesn't have a billboard, it is physically the Tip Top
building.
JUDGE HARLAND: Right, where the Tip Top sign is at Mt Wellington, I would call that

20

the Tip Top corner you see?
MR ALLAN: Yes, that's the build itself.
JUDGE HARLAND: So that visual recognition, if you like just from a personal
perspective, is being obtained from seeing the billboard on the building, is that
an age and stage thing or -- just help me with that.

25 MR ALLAN: Yes, it's basically seeing the logo, which is iconic, so you would

see -- recognise the shape of the actual Tip Top logo and basically that would
help give you recognition of that brand in a similar way to Kiwi Self Storage,
seeing the shape of the doors and the building itself, that automatically tells you
that that is a storage facility.
30 JUDGE HARLAND: Right, but I guess what I'm trying to understand is if I'm seeing a

billboard with that on it, regardless of shape of the building or anything like that,
is there not some benefit in a big billboard identifying a building as well? I'm not
trying to minimise what you're saying, but what I'm getting from you is that there
isn't much benefit in a billboard, and I'm challenging you on that.
35 MR ALLAN: There is definitely some benefit, but it would be minor compared to the

actual physical presence of the building.
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JUDGE HARLAND: And so when you told us that a billboard's about 36,000 per
annum, can't you just put up for a business the billboard that they've had
designed and have it there, it's on their building, there's that cost every year?
MR ALLAN: To be honest I would think, because they're losing all of that brand
5

presence beside the motorway you would need to install more than one.
Because you'd need to install one further up the motorway to tell people that it's
there and that they would need to exit at that exit.
JUDGE HARLAND: Right.
So, you would consider there would be several billboards required, is

10

that it?
MR ALLAN: Personally if I was going to be look at doing the marketing in the new
scenario, then that's what I would do, yes.
JUDGE HARLAND: And you've explained that there are some difficulties or limitations
to putting them up, at least along the motorway?

15 MR ALLAN: From our experience, yes.

JUDGE HARLAND: Do you know what the -- and say if you don't, do you know what
the Auckland Unitary Plan provisions are about billboards such as this?
MR ALLAN: No, I don't.
JUDGE HARLAND: Okay.
20

Thank you that's been helpful. Are there any questions arising?
MS TREE: No Your Honour.
JUDGE HARLAND: From anyone else?
All right, thank you very much Mr Allan.
~(The witness withdrew - 4.14 pm)

25

~STEPHEN LUKE DOYLE (Sworn) (4.16 pm)
~Examination by Ms Tree (4.16 pm)
MS TREE: Can you please confirm Mr Doyle that your full name is Stephen Luke
Doyle?
30 MR DOYLE: That's correct.

MS TREE: And you prepared a statement of evidence dated 25 May 2017?
MR DOYLE: That's correct.
MS TREE: And a summary statement dated 8 August 2017?
MR DOYLE: That's also correct.
35 MS TREE: Do you have any corrections to make to those statements?

MR DOYLE: No.
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MS TREE: Can you please confirm that they are true and correct?
MR DOYLE: Yes, they are.
MS TREE: Can you please read your summary statement?
MR DOYLE: This statement provides a summary of my evidence dated 25 May 2017.
5

I am a registered valuer ...(Reads 2-6 of Summary Statement)... which
will be materially reduced by the proposed acquisition and NCI Project works.
MS TREE: Could you just turn to your appendix and just briefly explain what that's
showing?
MR DOYLE: So the map that's on the appendix shows the location of self storage

10

facilities throughout Auckland, those that we have knowledge of as an existing
site, and also some that are currently under construction or may have been
proposed. The clustering of dots on that plan is primarily around arterial routes,
or alternatively in locations where there is available land supply or secondary
industrial property, which has been converted to use for self storage uses.

15

Locations such as central areas of Auckland, say Remuera, on the edge
of St John's and towards Newmarket, you will see there is an opening there,
which means obviously there is no land supply available for self storage use, or
that location is deemed not suitable for that particular activity.
MS TREE: Thank you. And there was a question raised to Mr Allan in relation to the

20

sales for the site, 26% are from drive-bys with a 45% conversion rate of those,
and the question was what impact is that on the business? Are you familiar
with that evidence of Mr Fraser, and are you able to comment on that?
MR DOYLE: I'm not familiar with the specifics statistics that have been mentioned.
But what I would question is of that 26% what proportion of those people had

25

already knowledge of the storage self facility on that site.
MS TREE: Thank you. Please answer any questions.
~Questions from the Board (4.20 pm)
JUDGE HARLAND: Well, we did get some information as it transpires during the

30

evidence about that, and if you just bear with me a moment I will try and
ascertain it.
I think the thrust of Mr Fraser's evidence in that regard was that there
were few repeat customers, there weren't as many repeat customers as one
might think. So, the 26% which seemed relatively consistent not only for this

35

end of financial year that's happened 31 March 2017, but the previous one,
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seemed to show that they were one-offs, if you like, that had observed the
building from driving past it.
So, in light of that, are you able to make any comment or not
particularly?
5 MR DOYLE: I don't think so, no. I would just want to delve a little bit deeper into the

question that was asked in order to get that statistic.
JUDGE HARLAND: Right.
All right, so when you talk about the company that you work for monitors
the location of self storage units, is that -- what percentage of those sites that
10

you monitor would be clients of yours?
MR DOYLE: A very small proportion, to be honest. The ownership of self storage is
highly fragmented. There's a lot of one-off sites with no particular branding
associated with it. So, we tend to undertake work for a select group of clients.
JUDGE HARLAND: Right, so what percentage of the self storage market in Auckland

15

would that be?
MR DOYLE: In terms of -- a very small percentage.
JUDGE HARLAND: Right, under 10%?
MR DOYLE: Well under 10%. The reason being is the ownership characteristics of
each site may trigger a requirement to undertake valuations for financing

20

purposes. Traditionally these properties don't transact on a frequent basis, so
the requirements for valuations can be very small.
JUDGE HARLAND: So when you talk about new self storage developments occurring
in less than optimal locations we've also heard evidence that this is the only self
storage unit on that side of the motorway, there are others on the other side.

25 MR DOYLE: Okay.

JUDGE HARLAND: So, there's always the opportunity, isn't -- or the possibility that
there will be competitors set up on the other side ON a less than optimal site?
MR DOYLE: That's right.
JUDGE HARLAND: Yes.
30

Right, and are you aware of any land supply options available on that
side that you can identify for us?
MR DOYLE: On the eastern side of the motorway?
JUDGE HARLAND: Yes.
MR DOYLE: No, without undertaking that research nothing readily springs to mind.

35

Sorry, just to elaborate on that, the most recent purchase of a site
specifically for a self storage development was at the intersection of
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Tristram Avenue and the motorway. A very awkward shaped site, it had
existing buildings on it, it had existing leases which would defer the
development potential of that site, acquired by somebody that is specifically
undertaking a project in the future to provide for self storage. So, I would
5

expect that the key to having it there was -- the key characteristics of the site
are that it had exposure to the motorway. But what that demonstrates is that
there is not the availability of vacant sites along that motorway corridor which
provides ready opportunities. It is very very difficult to secure a site throughout
that entire corridor.

10 JUDGE HARLAND: All right, so on the eastern side, leaving aside the motorway

access, are there other -- are there other areas, land supply areas where these
kind of facilities could establish?
MR DOYLE: I think not within the immediate area. There's certainly in more outlying
locations, then that could be possible.
15 JUDGE HARLAND: So, there would be an advantage nonetheless, regardless of

location, for the fact -- associated with the fact that this is a business there and
there aren't many other opportunities for other businesses of that kind to
establish on that side of the motorway?
MR DOYLE: Without a doubt. The key issue relating to the location of a facility is its
20

exposure to a catchment.
So, traditionally we look at catchments which are within drive times. And
that may be a 10 to 15 minute, within an established urban location like this.
Up to 20 minutes in more outlying locations.
JUDGE HARLAND: Right.

25 MR DOYLE: So the area that extends by a 15 minute drive time from that site is a

particularly large area encompassing most of the eastern parts of the
North Shore. So, from my perspective, it's a very strategically critical site for
that activity.
JUDGE HARLAND: I suppose in fairness I need to put to you the inference that I
30

might be able to draw from that, which is that regardless of the view from the
motorway, accepting that it's an important factor of the business, but regardless
of it, the site still has an advantage because it has few competitors on that side
of the motorway.
MR DOYLE: I think so, yeah. I think in my statement I described the site as being

35

exceptional. And without a doubt I think with its exposure to the motorway
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system it is an exceptional site. If it was situated in a deferred location without
that visibility, it becomes a prime site nonetheless, but not what it is now.
JUDGE HARLAND: Right.
So, just again so that I'm really clear what you're saying, it would go from
5

exceptional to prime?
MR DOYLE: Yeah, I think that's probably the way that I would describe it.
JUDGE HARLAND: And so you talk in your evidence about a decrease of financial
occupancy in the order of 10%. I'm just wondering how you get to that figure?
MR DOYLE: The way that we usually value these properties is on a basis of revenue

10

versus cost to get to a net profit line and that net profit line is then capitalised or
converted to value. The key determinant in that calculation is the financial
occupancy. So, it differs slightly from physical occupancy. The way that we
assess that level of financial occupancy is to have regard to the market first of
all. And the market statistics tell us that traditionally prime facilities may be in

15

the order of 85 to 90% financial occupancy. The financial occupancy that is
being achieved by this facility at the moment exceeds that; so, that quickly tells
me that there is special characteristics associated with this site which promote
a very favourable trading environment.
In terms of assessing that fall in occupancy, we're going to benchmark

20

with comparable facilities that don't obtain similar levels of exposure. And my
experience within this sector tells me that that may be within the order of 10%
to reflect that it was a site that's exceptional.
JUDGE HARLAND: So, that's been helpful, but is there any research to back that up?
MR DOYLE: Yes, so the valuations that I conduct, which are traditionally for financing

25

purposes or acquisition purposes, provide -- obviously that information is part of
the valuation process. The information is obviously of a private nature due to
the business that's conducted upon each site. But, in my experience, I've had
financial occupancies ranging from in very poor terms maybe 60 to 97 1/2 %.
So, the range of financial occupancy can be very wide and I think it's

30

important to note that we're not dealing with a homogenous product; that the
composition with units within each site is very different and that can detract or
adds to that level of financial occupancy.
JUDGE HARLAND: So, how would that impact on the figure of 10%? Would you be
prepared to say that it's a bit variable?

35 MR DOYLE: Yes, I would agree with that. It settles with professional judgement and

my experience within the sector.
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JUDGE HARLAND: Okay.
And just I wanted to clarify in your conclusion in your Evidence in Chief
you've talked about the value of Kiwi's freehold going concern interest in the
site. Are there any issues apart from freehold with this site? It's not a
5

leasehold site is it?
MR DOYLE: No, no no. So, the reference to freehold going concern is that the
valuation's been conducted on basis of its lands and buildings and also the
business value associated with the real estate.
JUDGE HARLAND: Right. And that would be only relevant if the business was sold,

10

would it not?
MR DOYLE: I'm sorry, what do you mean by that?
JUDGE HARLAND: Well, you've said this will affect the value of Kiwi's freehold going
concern interest in the site, I mean going concern is normally only of interest if
someone is trying to sell the business?

15 MR DOYLE: It would be of interest if Kiwi tried to sell, but it would also be of interest

to them from a financing perspective.
JUDGE HARLAND: Yes, if they wished to refinance.
MR DOYLE: Yeah, refinance or raise debt against this property.
JUDGE HARLAND: Thank you very much. Are there any questions that arise?
20

~Questions arising by Ms Tree (4.29 pm)
MS TREE: You were quest asked questions in relation to facilities on the east side of
the motorway, probably helpful to have your map that was an attachment to
your summary statement. Can I just get your comment about how many
25

storage facilities are in close proximity to the Kiwi site on the west side of the
motorway?
MR DOYLE: Sorry, in terms of identifying those facilities or how many are -- just the
number?
MS TREE: Just a number, and if you can identify them, then happy for you to do

30

them.
MR DOYLE: I think -- and we're talking the western side of the motorway?
MS TREE: Yes, we were talking about the eastern side and that Kiwi had an
advantage because it was the only one on the eastern side -MR DOYLE: Yes.

35 MS TREE: -- but in terms of what facilities are in very close proximity on that western

side?
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MR DOYLE: So, the western side there is National Mini Site Storage 1 and 2, which
just below the word "Albany" is the two dots. The next dot down is Kiwi. The
next site to the east is a small facility on Ramp Road. The next site down is a
facility on Poland Road in Glenfield and then again, a smaller facility.
I would say the only directly comparable facilities are those at

5

Titoki Place in Tawa Drive, the National Mini Storage properties. And both
properties obtain very high levels of exposure to the motorway.
MS TREE: And you've referred to one, I forgot the name of the road, but it was the
two National Mini Storage and then Kiwi, and then you referred to one after, did
10

you say that was on the east side?
MR DOYLE: That's correct.
MS TREE: So, there is one other?
MR DOYLE: Very small facility.
MS TREE: And there were other various questions in terms of the impacts on the site

15

and also if visibility to the Kiwi site was lost. Can you think is there any other
major self storage facilities in Auckland that don't have any visibility from a
major transport route?
MR DOYLE: To answer your question I wouldn't put -- there are large facilities in
Auckland that don't obtain exposure to main arterial routes. Traditionally they

20

are newer facilities because they haven't been able to establish themselves
within locations that are comparable to Kiwi's site. But certainly nothing that I
would group within the category of being an exceptional facility or at that upper
prime level.
JUDGE HARLAND: Thank you, Mr Doyle.
~(The witness withdrew - 4.32 pm)

25

~Comments from the Board (4.32 pm)
JUDGE HARLAND: So, that takes us to the end of the day and everyone has done
really well to get through the work we had to do today.
Can I just clarify, Ms Tree, are you making a closing address?

30

MS TREE: Yes.
JUDGE HARLAND: All right, that's fine; so we will see you again on the last day, is
that on Monday is it or is it on Friday?
MS TREE: I was scheduled to be on Friday.
35 JUDGE HARLAND: That's fine we won't mess with the schedule, I just wanted to

know.
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All right, thank you.
So, there were a few matters that we needed to cover, just
housekeeping matters really, and I'll do that now as much as we can.
There was a site visit that we undertook, it seems a long time ago, I think
5

the Wednesday or whenever it was -- the day before, when we last
finished -- the day after our last hearing date, that was the date that
unfortunately Mr Mark-Brown became ill. So, we, that is Mr Stewart and myself,
undertook the site visit. There will be a brief summary of where we visited on
the website. Mostly -- well pretty much predominantly it was in the

10

Unsworth Drive area and we did drive back via the Western Ring Route, such
as it is into town.
So, what we actually did will be up on the website.
Mr Mark-Brown feels that he's absolutely comfortable with this area and
doesn't need to go and re-do that, unless anybody wants him specifically to go

15

back to the places that we saw. So, you can think about that and if there is an
issue with that you can let us know.
Otherwise, that was really for the benefit of me, more than anyone else,
given that Mr Stewart is very familiar with this area.
So, that was just to record that into the record.
Also, the next point was to do with the updated, and in some cases

20

supplementary evidence, by Ms Brock, Mr Glucina and Mr Clark. We are
unlikely to want to question Mr Clark, who's evidence addressed the surveys
done at Alexandra Underpass. In relation to Ms Brock and Mr Glucina, we will
make a decision about that after we retire tonight and let you know. We might
25

require Mr Glucina to ask some questions about the Alliance, it will be obvious
the kinds of questions that we've covered today, what areas we might be
interested in there.
In relation to Waste Management, there has apparently been a
memorandum filed today, which we haven't had a chance to look at, but will do,

30

and can deal with that in a way that's least inconvenience to everybody and in
accordance with what you've agreed.
I think that's pretty much it, unless anybody else has any other matters
that they think are outstanding that we need to address from that perspective?
No.

35
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All right, well thank you very much. We will resume again tomorrow at
9 am.
~(The hearing adjourned at 4.35 pm)
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~Day 8, 10 August 2017 (9.08 am)
~Comments from the Board (9.08 am)
JUDGE HARLAND: Good morning, just before we start today with the submissions,
5

we'll just deal with a couple of housekeeping matters to get them out of the way.
The first is to deal with the evidence of some of the supplementary evidence
that's been provided. We don't require Mr Glucina. We would like Ms Brock to
be made available to ask some questions. One of the things we would like to
get some clarity about is what the Applicant is proposing to do to mitigate any

10

adverse effects that might arise in relation to the Unsworth shops or the
Greenwich Way shops; whether they think it is or isn't. So, I'm not sure if
Ms Brock's the person to answer that, but if someone can help us with that
either by submissions or otherwise that would be helpful.
There is an email that Mr Berry has sent us concerning a couple of

15

matters which he suggests need to be covered off in closing. One relates to the
monitoring of -- you don't need to take a note of it, because we will send you a
copy of the email, monitoring of traffic during construction period and aspects of
conditions where he's querying what's happening with that, or why there isn't a
condition around that. And also, aspects of the Proposal he refers to as not

20

being pinned down. So, I just wanted to let you know, all of you, that there will
be an -- this email will be forwarded to you to address as you choose.
MS MCINDOE: Thank you. I have to say it puts us in a somewhat difficult position,
because of course Mr Berry didn't ask any questions of Mr Clark about
monitoring of construction traffic, and he developed -- or his team is involved in

25

the discussions of conditions where that matter was agreed, so I'm not sure
how we can respond to it in closing to be fair?
JUDGE HARLAND: Well the planners might be able to deal with it. They might have
an understanding as to why that's not included. Monitoring is often a planning
issue at the end of the day, isn't it?

30 MS MCINDOE: Yes.

JUDGE HARLAND: So, if there's a technical evidence based reason why we can't
deal with it in that way then let us know, we'll be flexible about that.
MS MCINDOE: Thank you.
JUDGE HARLAND: It's just been raised, we need to let you in fairness have an
35

opportunity to answer it.
MS MCINDOE: Thank you.
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And just in relation to Ms Brock I will ask her whether she is the right
person to deal with this matter and come back to you about that today.
JUDGE HARLAND: Yes.
MS MCINDOE: Mr Glucina, we would be very happy to have him appear. It seems, I
5

guess from our side of the room, that the Board has some discomfort with the
Alliance structure proposed and if I can -JUDGE HARLAND: Oh no no -MS MCINDOE: -- ask questions about that.
JUDGE HARLAND: Yes, we understand that, and I just need to make this absolutely

10

clear we're not -- there was not much information, in fact virtually nothing, in the
evidence about the Alliance structure.
Mr Glucina's updated evidence covers matters which we understand,
anyway, about -- and it's the choice of the Agency as to what they do and how
they run their projects. But what we are interested in, as I hope has been made

15

clear throughout, is who is responsible for what, and if there is a problem who's
the one that gets to deal with it? And we don't want it lost and falling between
the cracks. So, if you would like Mr Glucina to be here to perhaps elaborate on
points, that's fine, but we don't have any real questions of him arising out of the
material he's provided.

20 MS MCINDOE: Okay thank you.

JUDGE HARLAND: So over to you, very happy to do that; it might be that you want
that on the record read out, or something like that.
MS MCINDOE: No it was really just if it was useful to the Board. So, thank you for
that indication.
25 JUDGE HARLAND: Yes. So, it's not -- and the other thing I just need to make clear is

that we ask questions and we raise issues not necessarily because they'll end
up being a key point, just simply because we want to know about it.
MS MCINDOE: Yes.
JUDGE HARLAND: And so -- and everyone has been very helpful in trying to respond
30

to that, so thank you.
So, the next aspect really, and the last one before we get on with the
submission, is an update on the plan structure.
Now, I don't seem to have that with me, but in the AEE under
construction, there was a very useful diagram of the construction management

35

plans; Mr Hale was going to provide an update, we don't think he did?
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MS MCINDOE: No, we have been working on a revised draft of that. I think it's figure
50, out of the AEE. And I had intended to provide it with closing submissions.
If you'd like it earlier than that, we could try and do that. It's needed a rejig
because of moving across of the op plans from the resource consents to the
5

designations and then recently from yesterday the noise witnesses identifying
that actually the site specific plans shouldn't be part of the outline plans, we're
rejigging it again.
JUDGE HARLAND: That's absolutely fine.
MS MCINDOE: So, it is under way.

10 JUDGE HARLAND: The other thing we were wondering is whether that would be an

appropriate document also to have as part of a set of conditions together with
an index of the conditions or some contents page because we, in our look
through things, sometimes have found it difficult to actually go to the bits that
we want to look at? So, the other thing with the plan structure is that there are
15

in some aspects standards referred to, for example in the landfill, there are
standards referred to; well, where they fit within the hierarchy of the proposed
plans would also be quite helpful.
So, what we could do is I could perhaps through Ms Robertson, do a list
for you of the ones we've picked up --

20 MS MCINDOE: That would be useful.

JUDGE HARLAND: -- but there will be others. And you can then do what you want
with it.
MS MCINDOE: Thank you very much. That's useful.
JUDGE HARLAND: So, is there anything else from that sort of perspective that we
25

need to talk about before we hear the submissions? No.
All right. Well thank you, we have now Bike Auckland's presentation.
Mr Southall and Ms Cuthbert. Good morning.
Steve Southall & Barb Cuthbert–submission on behalf of Bike Auckland (9.16 am)

30 JUDGE HARLAND: Do you have anything written that you'd like to present to us?

MR SOUTHALL: Good morning everybody, and Board members thanks very much
for the opportunity to talk to you this morning.
My name's Steve Southall from Bike Auckland. I'm a committee member
and infrastructure rep on the North Shore. Barb is our very able chairwoman
35

and she's here to help me answer the tricky questions that might come later.
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So, this morning I just plan to go through -- just to give you a general
overview, so I'll be talking to the PowerPoint slides. I've got no other material to
produce. I will be referencing Bike Auckland's submission, which you already
have and NZTA plan set. So, they're really the only documents that I'll be
5

talking to, otherwise I'll just be verbally talking to the slides.
So, the overview is just a general commentary from Bike Auckland on
the overall Proposal. We're certainly going to touch on the good points
because there are a lot of them. But there are also some areas for
improvement and they fall into the general category of technical considerations

10

and also scope definition.
So, overall, with regard to cycling -- it's a little bit hard to read. So,
overall with regard to cycling. We endorse the overall Project.
So, there are some NZTA projects, huge in their scope, where we do
raise some question marks and eyebrows, but we see the merit in this Proposal

15

and, in particular, with the cycling aspects we think they're pretty good and just
a few areas of improvement.
We're particularly pleased that Auckland Council and Auckland Transport
also endorse the cycling aspects of the Proposal; parks traffic and transport all
of them endorse, but with reservations and most of them come around to the

20

fact that a motorway Project introduces severance and there is a need for local
connections for cyclists into the local network. And that comes through strongly
from all of the Auckland Council and Auckland Transport representatives, as I
read their evidence.
Unfortunately, Centre for Urban and Transport Studies does not

25

endorse, needless to say we disagree with their assessment and their
evidence. And yes, perhaps they need to take a little holiday in the Netherlands
or something like that, because their lack of focus on cycling I found quite
surprising.
So, I won’t spend too long on going through all of these in detail.

30

There are a lot of good points. In particular, we have a shared use path
running the full length State Highway 1 and 18 in the project area, that's
brilliant, thank you NZTA. And Bike Auckland's discussions with Gary Moore
from Aurecon and Owen Burn from Green Group. We discussed in detail quite
a lot of the Project and were reassured by, you know, quite a number of things

35

that we found. So, I'm not going to go through all of them, but what I did want
to just cover is probably just down here a little bit.
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The separation of the shared use path from the approaching traffic on
State Highway 18, that was quite a concerning point in Bike Auckland's
submission and we are reassured that there will be a 1 metre wide landscape
buffer, even though it's not shown on the cross-section. But, yeah, we're
5

looking forward to working with NZTA as we progress through detail design just
to make sure that these little points are actually covered.
So, there are some areas for improvements, there are technical
improvements at various locations and I'll take you through those in the slide
pack.

10

Also cycling provision within the current designation boundaries and
scope expansion beyond them.
Now, it's entirely reasonable when NZTA define a motorway Project that
they define the boundaries around it quite closely because there is a roading
network into which you can easily integrate. But we're just asking for a little bit

15

more concession on the cycling side, because there is no cycling network to
integrate into.
And that's a key point, because when we look at the local connections,
Bike Auckland and Auckland Council and Auckland Transport all stress the
importance of maximising and improving the local walking and cycling

20

connections.
So, that message comes through very strongly.
But unfortunately NZTA's response is that this isn't really in scope; hasn't
been identified, and Bike Auckland's opinion is that, you know, for a major
transportation Project like this with an eye watering amount of money being

25

thrown at it, that we can ask for a little more in terms of the cycling aspects,
particularly some scope expansion to allow better connectivity into the local
cycling network, not just the road network, but the cycling network.
I'll just take you through a few of the high level comments that we have.
In picking up on the evidence provided by various parties there was

30

some discussion as to whether the shared path should be on the north side or
the south side of State Highway 18. Now, we don't actually have a strong
position on this. Much more important to us is the connectivity from that path
into the network rather than which side it's on. I'll let others decide on their
technical merits, you know, the best location for that path.

35

Quite important to us is that the shared path extension to
Esmonde Road. This hasn't been referenced by anyone else and perhaps the
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best way to illustrate this is actually a map. So here, down the bottom, if I can
just move the pointer, down the bottom we have SkyPath and SeaPath taking
us up to Esmonde Road. We have the NCI Project taking us from Oteha Valley
and across to Albany Highway. This magenta bit in the middle is missing. And
5

we know it's completely out of scope of this Project, but we would love NZTA to
at least designate and protect this route so that in future we can be assured of a
cycle path from SkyPath itself, from the Harbour Bridge right up to Oteha Valley
and the connectivity that will flow from that. So, this will give us something
which is comparable to the cycle way on the Northwestern Motorway which is

10

one of our most popular cycling routes.
I'd like to discuss gradient briefly because I did read in the evidence that
Kiwi Storage had concerns about visibility. Now, in this case we agree with
NZTA that gradients should not be made more severe than necessary. Looking
at AUSTROADS standards engineering design, ideally cycle gradients should

15

be less than 3% and certainly not exceed 5% unless absolutely necessary.
Because the steeper the gradient the harder it is particularly for unfit novice
cyclists, for children, anything like that will act as a disincentive to use of the
path. So, yes, Auckland's a hilly city, but let's let our engineering works
minimise the gradients and not increase them for any particular purpose.

20

What I'd like to do now is just go to the -- I'll be referring to NZTA's plan
set here as I just step through some of the sheets and just point out some of the
improvements that we'd like to see and we'll start at Oteha Valley Road
number 1 and work south and then west.
So, this one is a relatively simple one. It's also endorsed by Auckland

25

Transport as an easy win, and it's basically just to, as we look -- we've got a big
residential area here (indicates), we've got Masons Road, got a little path here
(indicates), why not just curve it around into the beginning the path. We've got
Oteha Valley Road which is quite a hostile area for cyclists. As per our
submission, let's just get a little bit of cycle friendly infrastructure so that those

30

cyclists using Oteha Valley Road they've got easy access to and from the
shared path. It's not hard to do, we've got our recommendation in the Proposal.
On the Rosedale Road sheet not a lot to say here, particularly with
regard to the shared path itself. Within the good points we've already
discussed access to the Rosedale Road connectivity. But our primary concern

35

here is more Rosedale Road itself as it goes underneath the motorway. It's
very narrow, cyclists are either forced onto the road or onto an inadequate
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piece of footpath. It would be great to see NZTA working with Auckland
Transport to introduce some traffic coning, some additional safety measures.
We know you can't pick up a motorway and spread the abutments to make it
wider, but there can be some small amounts of work that can be done to make
5

that safer for cyclists.
The Arrenway Watercare, sheet 5. Now this is something that we
missed in the Bike Auckland Proposal and I picked it up from the Greenways
submission by Auckland Council and it is actually so compelling that I've got a
couple of slides on this. Again, a little bit unfortunate that NZTA don't see this

10

in scope, because it really is a really exciting piece of cycle infrastructure that
could go there here.
So just to demonstrate, we've got our shared path coming down, here's
Constellation Drive here (indicates), and wouldn't it be great to get a greenway
flowing through here (indicates) and right up to East Coast Road. Now the

15

problem for cyclists is that Constellation Drive is very hostile, it's busy, there's
no cycle infrastructure, cyclists are expected to only use a transit lane or dodge
parked cars. This greenway is a really exciting possibility.
Here we've got the Millennium Institute, 10,000 active members, 2,000
visits a day, and quite a number of them are cyclists.

20

Here we've got Rangitoto College. It's as big as a small town, over
3,000 students go to Rangitoto.
If we can increase cycling usage along this path, because
Constellation Drive is hostile and Rosedale Road is a bit far away, then that
would be a brilliant outcome. So at least, yes, let's get the stub going here and

25

work with Auckland Council greenways to get this route into place.
The Strava Heatmap is another useful way of look at this, so Strava
indicates where confident on-road cyclists choose to work, if they use the
application. You can see that Constellation Drive is relatively poorly used.
Whereas Apollo, Rosedale, East Coast Road are heavily used. So, to have a

30

connection through here (indicates), would, because we're never going to get
Constellation Drive up to speed, opening up with cycle friendly infrastructure, I
see this as another compelling reason.
Constellation Bus Station, I won't spend long on this one, but yeah, let's
get some cycle storage and lockers and bike parks and things in there as part

35

of this Project. We want cyclists to use that shared path, get transport hubs,
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let's make it nice and attractive when they get there, so they can hop on a bus
and leave the car at home.
Caribbean Drive is quite an important one for us. The walking and
cycling team from Auckland Transport identified the need to have cyclist
5

facilities to the edge of the designation for Caribbean Drive. We endorse that;
in fact, we'd like to go further, we'd like to actually take it further south, if
possible right up to Sunset Road.
Unfortunately again, NZTA out of scope, we're only going to give you
pedestrian facilities.

10

Just as a side note, something we didn't put in our submission about
Cabello Place Link, certainly a nice to have, but this I would argue is a more
important facility.
So, you can see the shared path comes along here further south, up
Caribbean Drive. The designation only takes us to the roundabout, there's no

15

cycling facility there at all. But we've got a huge residential catchment for
Unsworth Heights and it's actually quite a hostile environment; let's make it
easy for residents to get down to the shared path, get to the bus station, get
elsewhere by at least providing cycle facilities up to the roundabout, and
preferably work with Auckland Transport to go further.

20

So, it's an area where NZTA can really help Auckland Transport here
because AT don't have a committed budget for this area and it might be a long
time coming.
So, this is quite important for us.
Paul Matthews Bridge is another really important one for us. And that's

25

with regard to motorist cyclist separation on the shared path.
Now, you will recall when I discussed the good points in the Proposal,
working with NZTA's consultants that they have agreed to a 1 metre wide
landscape buffer along State Highway 18, just to provide that separation, so
you don't have cars rushing towards you while you're cycling in the other

30

direction.
But we believe that that should be extended onto the bridge as well.
Unfortunately, again NZTA say this isn't needed, it's expensive, it's a 50K zone.
But I just ask you to consider you are cycling with your family along the shared
path and you're approaching the bridge and you are heading east towards the

35

bus station on the rest of the shared path. Meanwhile we've got a boy racer
coming along State Highway 18 drifting into the corner at 50 kilometres an hour,
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yeah right, with nothing to protect the cyclist from an out of control motorist
coming towards them.
So, we really do urge NZTA to look at this carefully to consider the
protection that is needed for cyclists and pedestrians on the shared path at this
5

point. You've already committed to providing separation along State Highway
18, let's extend that over the Paul Matthews Bridge and provide that extra
margin of safety for cyclists at this location.
Okay, no surprises for guessing this one, the Rook Pass, underpass. It
looks a bit like a scene out of the Hobbit or something like that.

10

There are some issues with this path. It's a great link, it's one of the
ways in which we reduce the severance effect of the motorway by having links
underneath it. But there are some real issues with it.
We need to improve its visibility, sight lines and ideally its width. I know
it's not cheap, but if you look at that picture, you know, it's a pretty unattractive

15

narrow path for cyclists to come through.
So, definitely some improvements needed there. There are some crime
prevention issues that need addressing there.
Unfortunately, NZTA reject this again. They say it's not economic,
cycling numbers are low. Well, to me, it's no surprise that cycling numbers are

20

low, it's a fairly unattractive place to actually cycle. You only do it because you
have to. So, we think that there is definite room for improvement at the Rook
Reserve Underpass.
Another one that Bike Auckland didn't pick up in our submission,
because it was part of a greenways plan we weren't aware of is Bluebird

25

William Pickering on sheet 9. Now, certainly we would endorse this if NZTA
can find their way to help Auckland Transport to get this into place.
It looks as if the NZTA rejects this as a visionary plan with no design, so
it was delegated back to Auckland Council. We'd actually ask for a little bit of
vision from NZTA to go along with Auckland Council's vision for a united

30

greenways set of paths that traverse either underneath or across the motorway
to maximise the connectivity into the path.
Albany Highway, sheet 10, is the last of the sheets we'll be considering.
All of us, Auckland Transport, Auckland Council, Bike Auckland, were all
requesting significant improvements to Albany Highway. Those of you have

35

seen Albany Highway north it's a magnificent piece of infrastructure and thank
you Auckland Transport for putting it in, but you've probably also seen some
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comment in the local press saying it's not used to the full extent it could be
because connectivity to the Albany Highway north and the cycling infrastructure
there is a bit marginal.
So, there are a number of options that we're all suggesting: Extension to
5

the end of Albany Highway north at Bush Road, Schnapper Rock would be
great. Extension south up to Upper Harbour Drive, great. We'd love NZTA to
help Auckland Transport deliver Albany Highway south, in other words, get the
quality that they've put into Albany Highway north all the way south to
Sunset Road to link up with the Glenfield Road cycle lanes. That would be

10

great. We can understand why that is probably a bit of an ask, but can we at
least perhaps get this horrible intersection at Upper Harbour Drive, Albany
Highway fixed? Auckland cyclists have been crying out for this for a long long
time. And then extend the good quality cycling infrastructure all the way to
Bush Road, Schnapper Rock which is to link up with Albany Highway north so

15

that both of them have access into the shared path, the stub that I've shown
here.
And again, the Strava Heatmap demonstrates sort of a very strong
desire line sort of in this direction, but what are cyclists forced to do? With a
shared path that will be great. But, coming off Upper Harbour Highway up from

20

Albany, from Glenfield Road, cyclists at the moment are forced along
Bush Road and, you know, indirect routes to take them to the east. The shared
path will be a huge boom to them. But let's make it easy to access from these
key cycling corridors, this one here, (Indicates), this one here, and (indicates)
Albany Highway north.
Just to conclude, we really are quite keen on cycling continuity during

25

construction. We don't want Rook Place blocked off. We don't want the
Rosedale Road cycle lanes blocked off. So, you can please take care during
construction that there is good cycling continuity for the routes that already
exist?
30

In conclusion, basically we are asking for a couple of things: That NZTA
be directed to address the technical implementation details, as per our
submission and as per the notes brought up in the slide pack, to ensure cycling
provision is included in all requested connectors within the designation. And if
possible, let's extend that designation, particularly for cycling aspects, so that

35

we can actually achieve that full sort of cycling connectivity vision that, you
know, we know can be put in there, and that we're concerned that with AT's
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lack of budget is not going to be there. We run the risk of putting in some good
quality cycling infrastructure along the motorway, but then finding it a bit of a
dead end because you can't get to it or get off it. So, we're just asking primarily
for that connectivity to be established.
5

So, thank you for bearing with us and we're open for questions.
JUDGE HARLAND: All right thank you.
~Questions from the Board (9.36 am)
MR STEWART: Thank you very much, your presentation is very clear and it follows

10

very well from the submission, so you haven't thrown any curve balls at us this
morning, which is good, I suppose. But it seems to me that what you're saying
all sounds very good and we should, in an ideal world we should do it. The
question I suppose in our minds we'll have to deal with, and with the Applicant
as well, is to what extent can your requests, your submissions be met through

15

this Project?
Now, you've made the point that maybe NZTA should look a bit wider
than it has. But do you actually, you know, do you have any view -- well, I
detect you do have a view about that, but do you think it's reasonable that
we -- yeah, that we should give some direction to NZTA on this matter when

20

they quite clearly have bounds -- boundaries around their Project and they've
got budgets and things like that. So, I'm just wondering to what extent we can
take account of your submissions?
MR SOUTHALL: I understand the reason NZTA -- in fact, I'm a Project Manager and
scope of definition is very important to me as well; budgets considerations. My

25

arrangement would be that we have a roading network, but we don't have a
cycling network. And this has arisen through many years of past investment in
the roading network that hasn't been met with a comparable cycling network
investment. So, I guess in a way we're perhaps asking to redress the balance
in this Project.

30

Perhaps if I could also ask Barb to ask, are there any precedents where
we've been working with NZTA before, we've highlighted cycling issues that
could be incorporated into the Project?
MS CUTHBERT: Thank you very much.
I'd make a couple of points that this is very reminiscent of the experience

35

that we had on the Waterview Project where NZTA initially said that we're
building a tunnel, so although we have an agreement that we'll build a cycle
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way on any new or upgraded route that we're responsible for, unfortunately we
won't build one where the tunnel is.
Now, I actually gave evidence at that Board of Inquiry and the Board
decided that a cycling network is part of an overall transportation network. And
5

that if you're serious about closing off congestion to any degree at all or
reducing it, you need to look at all those opportunities all those modes.
So, in that case the NZTA developed a cycle way right across where the
tunnel was, and above, and I must say they're taking huge pride in that
investment. We'll be opening it in about a month's time and this is something

10

that NZTA really is up there and massively lauding the involvement in terms of
improving networks.
So, that's just a tiny bit.
The other thing is that we need to remember that for the NZTA cycling is
one of their five priorities. It's not a lost item, it's not out to the corner.

15

I am a planning consultant, so I understand the issue of brief and
designations. But I also understand that this Project involves creating a new
cycle way along the motorway, along with a busway and we enormously
applaud those because cycling and PT go together.
But the NZTA does need to widen its understanding of what this Project

20

involves, they're building a cycle way alongside the motorway because they
want people to get to it. People will never get to a cycle way if they don't have a
local network. And that is something that I work continually with NZTA on.
60% of Aucklanders want to ride bikes, we know that from Auckland Transport's
work. And in doing that, they are trying to develop a new network. We've got

25

the urban cycle fund that the Government's developing. But as these
opportunities come along, we have to remember that Auckland Transport didn't
develop a network up here because suddenly this Project -- this priority was
established by NZTA to develop and improve this section of motorway, put on a
cycle way, improve the busway. That's all important. But they need to take

30

responsibility for that local network as well. Because this is not an isolated
Project. A network is exactly that. It's something that reaches into and
connects with and I totally endorse Steve's comments that we really are very
pleased with NZTA's picking up the ball on trundling along the motorway. But
that is only half the story. This will be lost investment if NZTA don't stand up

35

and meet their responsibilities in connecting it to the local network.
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That's what Auckland's about. It's about those public bodies working
together to develop this network. And we're seeing it in every single tapak(?),
every single Project that is happening now to improve transportation in
Auckland.
5 MR STEWART: From that, I think there are two further questions.

First one was you mentioned the Waterview Project and can I ask you,
did the cycling networks that you're talking about take -- was that included in the
original design brief from NZTA or was it something that arose as a result of the
hearings and your submissions?
10 MS CUTHBERT: Did the original design brief take on?

MR STEWART: Well perhaps if I put it another way, did the original design which was
publicly notified include the cycling facilities?
MS CUTHBERT: That came subsequently?
MR STEWART: Yes.
15 MS CUTHBERT: No the Board of Inquiry instructed NZTA to add them because that

Project was about closing off -- connecting a network, closing the loop. But the
Board of Inquiry saw that cycling is part of the transport network for Auckland,
and that it wasn't good enough for NZTA just to build a tunnel and forget
cycling. So, that came absolutely from the Board of Inquiry's instructions in
20

their decision.
MR STEWART: Thank you.
And the second question I had was obviously NZTA's not the only party
in this, the obvious other two parties I can think of are the Auckland Council and
Auckland Transport. So, at what point do you see the division of responsibility?

25

I mean, in this case NZTA has made provision in principle, I suppose you might
say, for future networks to be taken off the end -- let's take Oteha Valley Road
for instance, you've made some suggestions as to how that could be improved,
and to do that would require some input either from NZTA or presumably from
Auckland Council. So, the question really is at what point does the

30

responsibility of one body take over from the responsibility take over from
another body?
MS CUTHBERT: And that's a point for discussion, I'm the first to acknowledge that.
But can I say to you that first off this is a major public investment here, so it's
not a small project, it's major. And it has come along through NZTA's own

35

priorities to improve the roading network here, the motorway network.
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Now, part of that, as I say, NZTA has a priority to improve cycling to
make it a genuine transport choice. That is their role across the country, so
every project they look at they need to include provision for cycling. And that
doesn't mean an isolated piece of a network. NZTA would never build a little
5

section of isolated motorway network. They understand very clearly what it
relies on, connectivity.
So, part of their responsibility, part of their planning, part of their delivery
has to include stretching through as far as they physically can in terms of
budgets and other abilities there to connect up.

10

Can I say I'll be appearing in front of the East West Board of Inquiry in
three weeks' time, and right now I'm talking to the NZTA about extending their
Project there into local networks and they totally understand, and we're in the
process of starting on a side agreement there.
It's just that this is a little rare, and I've got to say I'm very surprised by

15

the lack of cooperation that we're seeing here from the NZTA in fronting up to
what I see as their national transportation responsibilities for all modes, not just
motor vehicles.
MR MARK-BROWN: Mr Southall, I'd just like to ask you a question about the Paul
Matthews Overbridge --

20 MR SOUTHALL: Yes.

MR MARK-BROWN: -- and your concern about the separation needed.
MR SOUTHALL: Yes.
MR MARK-BROWN: Have you had detailed discussion with NZTA about that?
MR SOUTHALL: Yes we did, if I take you back, it's that one there (indicates), it was
25

primarily in our submission we talked about the need for separation and we're
particularly concerned about State Highway 18 itself and the fact that, you
know, this is an 80 kilometre per hour zone and that we'd have cars
approaching and cyclists approaching with potentially almost no space between
them and in the discussions with Aurecon, Green Group, then they agreed yes,

30

this will be provisioned, there will be a one metre landscape buffer, because
they recognise the need for it to make cycling safer and more attractive that you
don't want that really close proximity on oncoming traffic.
And it was a logical extension to say well, okay, let's take that into the
Paul Matthews Bridge. But, that gets harder for NZTA, because it means a

35

wider bridge, and therefore, more money. And we said look this is important
too for the very reasons that I described when I discussed the slide and it
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seems as if financial constraints are more important here than the safety
constraints. And we just ask NZTA to reconsider that opinion in the interests of
safety to ensure that there is separation and perhaps a physical barrier to
ensure that any out of control vehicles don't have the possibility of wiping out
5

cyclists and pedestrians on the shared path.
So, it does seem to be entirely a financial decision that they are taking
here.
And on the assumption that this is going to be a 50K zone. So, at some
point there will be a 50K signage, but you know, how often do motorists when

10

they're exiting a high speed zone into a lower speed zone, do they instantly
drop to 50K? No, they look at the road conditions and they'll take that corner at
the speed they think they can. And, I think, to arbitrarily assume that a speed
limit will slow vehicles down to a safe speed is a little bit pie in the sky thinking.
MR MARK-BROWN: Are there any examples from other shared use paths around

15

Auckland that would be analogous to this situation where there have been
barriers put in for such concerns that you can think of?
MR SOUTHALL: I'm trying to think. Certainly there are barriers where -- yeah where
there is close proximity. I'm just trying to think off the top of my head. Yeah, I
don't know Barb have you got anything popping up?

20 MS CUTHBERT: Could I say that we're certainly looking at them on East West.

I think what we've got to accept with cycling infrastructure is that it's a relatively
new game in Auckland; it's really only in the last five years that we've started
building good quality cycling infrastructure that would lead people to cycle
more. And the evidence there is so these sorts of separations we're talking
25

about here are the things that we're building into, so the new networks in the
central city where we've had a 44% increase in people riding in the centre of the
city because of that investment.
The difficulty with safety, it's not just what the safety engineers tell us, it's
that perception of safety. So, these planting areas give that perception of

30

safety. And I think we'd all agree that if we are riding with our children and we
want that -- we have an elevated need there to have a perception of safety.
And it's those -- it's the wider community who need to cycle, who need to use
this investment to actually give the return on it. So, it's a major public issue, to
me, is that we don't just build something disconnected.

35

Just one brief statement as well if I could make, is that Bike Auckland is
the key stakeholder for cycling for Auckland Transport, Auckland Council and
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NZTA. We have an extremely close working relationship with NZTA. I've got to
say, I have huge respect for them and so, the Project here is something we
massively value. But I think the trivial item of the requests that we're placing
here are so small in relation to the overall Project and yet will give such return
5

on the investment, all we can do is if they are out of scope we simply ask NZTA
to think again about the public benefit of getting the best public return from this
Project.
MR MARK-BROWN: Thank you.
MR SOUTHALL: I think also to answer your question on where there is existing

10

separation, the redevelopment along the Northwestern cycle way with the
motorway reconstruction, there certainly is separation and barriers that have
gone in there. Because there are times, particularly on the bridges where the
cycle way is quite close to the motorway itself. So, certainly there are good
barriers there to ensure cyclists safety.

15 MR STEWART: Thank you. Just one other one which I thought of is as you were

talking, we've been told throughout the hearing, and it's obvious that this is not
a concept plan it's a fairly broad scale plan that's being presented here, and
detailed design will occur in due course. And I wondered whether -- I mean,
you've dealt with your submission in a fairly large broad scale way. But I
20

wonder whether there is any scope during the detail design stage that you
would then be able to engage with NZTA and or the Alliance to bring about
some of the things that you've been asking for?
MR SOUTHALL: Yes, absolutely. We would welcome the opportunity to engage with
the NZTA design team, both to refine the high level design and to get into

25

detailed design and working drawings. I've got a background in engineering
and transportation engineering project management, and we have others within
Bike Auckland who are actively practicing transportation engineers and we
would welcome the opportunity to work with NZTA and their consultants as we
go through the design process.

30 MR STEWART: But I take it from what you are saying that it would be of considerable

help to you in those discussions if the Board were minded to give some
direction?
MR SOUTHALL: Yes, we're asking the Board to direct NZTA, along the lines of our
submission, and we're there to back you up to help NZTA develop that detail.
35 MR STEWART: Thank you.
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JUDGE HARLAND: All right, well I have three areas that I want to ask you about. The
first is a high level one, probably Ms Cuthbert you might be the best person to
address this.
I'm wondering whether there is a disconnect where, within the planning
5

instrument or the long-term plan provisions, a disconnect between when NZTA
decides to advance a project, how that would fit in with budgeting and planning
processes that are set under local Government Act or whatever or Auckland
Transport and/or Auckland Council? Because one of the things we've heard
very clearly here is we don't have any money from Auckland Transport and

10

Auckland Council. So, there is the inference that therefore the backup is that
NZTA should pay for this. Leave aside the connectivity argument, it seems to
be more if you had the money we might come to the party on this, but we don't
have the money, so you have to. And what I'm wondering from a very more
philosophical perspective, I guess, but something we might be able to comment

15

on, is whether this is something that needs to be addressed at a higher level in
order for there to be this integrated planning that everybody seems to be
striving for?
So, the question really is, are there gaps in the planning processes that
need to be undertaken for budget purposes that are impedimenta to what you're

20

seeking that otherwise would mean that Auckland Transport and
Auckland Council could come to the party to support what you're seeking? That
was very garbled, I hope you understand what I'm getting at?
MS CUTHBERT: It wasn't at all garbled, it was a very astute question. It's one that
we wonder about a lot. Bike Auckland works very closely with all of those

25

agencies. We've just finished working with Auckland Transport, NZTA and
Auckland Council on their next plan, their business case for the next round of
cycling investment. But that's -- so we're doing it now for something that's
going through actually into a ten year time period. And I think there is a
difficulty there, because if you think about it, we look at Auckland now; so we've

30

had the Government fast tracking certain projects and let's take even out of this
one the one that's happening out there at the airport because we all tend to go
to the airport, the trenching there that's happening off State Highway 20A now
that's just one another, another Project where NZTA has been instructed by the
Government to quickly deliver a Project. I can't -- there is an inadequacy there,

35

there's a gap, there's no question at all. Because Auckland Transport has
longer term planning periods. They simply can't keep up with the pace of
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NZTA's need to respond to the Government's instructions to deliver projects
quickly. And they're caught on the eight-ball, they're caught -- yeah, lacking the
ability to give that supplementary infrastructure.
That's an astute question and I personally believe it would be extremely
5

helpful if that observation was made.
JUDGE HARLAND: All right thank you.
So, the next question is about the Alexandra Underpass and I'm not sure
who's best to address that, it might be you Mr Southall. We've had at least one,
and some of us two visits to see this and we are reasonably familiar with the

10

issues that you've raised as a result.
What has been put forward is that it's not required, the widening of this
apart from 2, 3 metres is not required as part of mitigation for this Project. The
response from Auckland Council and Auckland Transport is well if we are to do
this we need to do it now because once State Highway 18 is designated as a

15

motorway, it won't be -- there won't be agreement given to it being improved at
a later date. And I just wanted to invite you to comment on that.
The only area I know, and it's only because I'm familiar with this area
myself personally, where this has been done at the moment is in Hamilton
where there is an underpass now being provided to the Hamilton Gardens

20

across State Highway 1 through Hamilton, but in the future State Highway 1 of
course is going to be a motorway -- the expressway once it's built will -- it will
not be such an issue. So, it's a timing issue which is a different scenario from
here.
So, I just wanted you to comment on that, if you have any experience in

25

that field or whether you think that the matter that's being referred to us by the
Council is a reasonable one, that it just won't happen in the future it's a lost
opportunity.
MR SOUTHALL: All I can say is if you look at that slide and you think how attractive is
this as a cycling environment, you'd have to say I would be quite worried. It's

30

very narrow. Typically for a shared use path we're looking for a 3 metre wide,
two and a half metres minimum, 3 metres wide is a preferred width for a shared
path. Anything less than that, particularly in a constrained space, yeah, people
get nervous, they are unsure about using it, and it's not an attractive
environment.

35

The motorway, as we've discussed before, it's going to stay forever. My
argument would be let's do this now rather than later. That motorway is going
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to persist, its severance effect is going to persist, let's get the through paths
connectivity sorted out now as part of that construction rather than trying to
retrofit it some day in the nebulous future.
I'd argue that the reason it has relatively low usage at the moment is that
5

is an unattractive path. There are potential, you know, crime issues and I think
it can be widened, better lit and made a much more attractive environment for
cyclists to get from the Unsworth attachment through into North Harbour
industrial estate and the Rosedale sports grounds and connectivity to the
shared path in general.

10 JUDGE HARLAND: Well, in fairness to the agency you need to know that they have

agreed to make some changes. One is to provide CCTV to address these
issues, another is to light it in a better way. And the third is to widen it to
3 metres, but not the requested 5 metres, am I correct in that? You haven't
agreed to do that?
15 MS MCINDOE: No, we haven't agreed to widen it. I think that's the difficulty.

JUDGE HARLAND: At all, right?
MS MCINDOE: The underpass needs to be lengthened because the road above it is
being widened. So that might be the -JUDGE HARLAND: Yes.
20 MS MCINDOE: And, as part of that lengthening, the approach will be altered so that

there's better visibility on the approach, that's what's intended.
JUDGE HARLAND: Thank you for clarifying that, I apologise for getting that slightly
incorrect. So, it's not going to be the 3 metres but that's what's being proposed,
of course we may agree or disagree with that.
25 MS CUTHBERT: Madam Chair, could I just comment on that. The reason why I have

such respect for the NZTA is that the cycling infrastructure they are building in
Auckland has been a huge factor in the uptake of cycling across Auckland. And
if you look at what they've built recently out on the Northwestern Motorway
where they have put an underpass at Te Atatu, they would never build
30

something like that. They are -- as a woman I'd never use that, and I think a lot
of women in this room would have that same response. So, NZTA now build
things that women ride. And women, we're the canaries as to the uptake. And
you've a look at what they built for Onehunga, for instance, they recognised
themselves that the old -- the Onehunga Bridge had an old underpass very

35

similar to that, like that, really frightening and they built a new one as a
replacement when they did their Project at Onehunga as well. And it's wide, it's
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got murals, it tells local stories, that is what NZTA is to be respected for. They
build good infrastructure that people use with confidence and that
means -- that's why cyclists are part of the travelling community and they need
the same good infrastructure.
NZTA absolutely cannot put its name to that Project there or even

5

widening it, because it would be so at odds with everything they are now
building across the network.
They are the standard setters and bearers in Auckland for good cycling
infrastructure. That there (indicates) is a hallmark of what you might meet in
10

New York, it is not something that we put our name to in Auckland.
JUDGE HARLAND: So, the third question that I wanted to ask was addressed to you
again Ms Cuthbert because it was something that you said raised and it was in
the context of saying that you were having a discussion with NZTA in relation to
the East West Project, they were positive but you were commenting that the

15

attitude for this project was not comparable in that regard. And I just wondered,
have you had discussions about a side agreement to deal with these other
extensions to the Project, or not, if you could just help me a bit more with that?
MS CUTHBERT: Yes, no it hasn't been because we haven't had the discussions
about the side agreement because up to now Steve and I have been working

20

together on it, and I've been looking after East West. East West is far more
problematical, but this one may be one where I need to take up with NZTA
discussions on side agreements. That's all I can say.
If they are out of scope of the Project the sort of responsibility that I see
in NZTA in being leaders in transport in Auckland, and they are without any

25

question, is something that I think needs to be dealt with on this Project,
because there are around the edge, there are missing elements. And they're
only that. We still stand by Steve's comments saying you've done very well, but
we know you can do better because you are doing better everywhere else
across Auckland.

30

~Comments from Ms McIndoe (10.02 am)
MS MCINDOE: Your Honour, I wonder if it might be useful to clarify for the benefit of
Bike Auckland the work that's been going on in relation to the side agreement
which does relate to some of these connections which they are seeking. I'm
35

just a bit worried that they might not be completely up-to-date with where things
are at.
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JUDGE HARLAND: Well neither are we, so it would be very helpful. So, if you want
to do that right now, so they can hear that and then comment. Because this is
an area, the connectivity issue is definitely an issue for us to consider and it's a
question of degree that's what we're talking about here. And so, yes, it would
5

be helpful to know and if you need some input from us or direction from us
about whether we think it's a good idea for you to continue with that, we can
certainly indicate that.
MS MCINDOE: My understanding is the discussions are going well and we had
intended to append to the closing submissions a table with the various

10

connections and how they intend implementation. So, for the benefit of Bike
Auckland who hasn't been involved in these discussions. So, I could just
outline that the Transport Agency has agreed with Auckland Transport to
extend or to provide a cycle connection along Oteha Valley Road, so from the
shared use path along Oteha Valley Road, I think as far as -- we can provide

15

them with a plan. And also has agreed to provide a connection at
Caribbean Drive up to the roundabout which is one of the matters which you
raised. And also there's to be connections in Albany Highway to Bush Road.
So, those were some of the things which you had raised in your -- in your
presentation and we can provide you more information about that, later today.

20 JUDGE HARLAND: Right, well that's very helpful for raising that Ms McIndoe it's very

responsible to do that at this point. And, as I say, helpful.
One thing that you might want to do, and it's just a suggestion, we've got
other people here clearly who are waiting and have been put off a couple of
times so we need to crack on with the programme today. But if you would find
25

it helpful and if the Bike Auckland people, you were both available, could do
again reconvene part of this tomorrow to see whether the concerns have been
met, or indeed Monday.
MS MCINDOE: If they are available, perhaps we could continue discussions while the
other submitters are being heard. And if they want to come back and update

30

the Board then there will certainly be no opposition to that from our perspective.
JUDGE HARLAND: Or it could be done in writing. So, would you like that
opportunity?
MS CUTHBERT: We'd very much welcome the opportunity to be part of this. As a
key stakeholder, I've got to say I'm somewhat surprised we haven't been

35

involved in any of these side discussions, but very happy and thank you for
letting us know. It might be hard for Steve to come back, and maybe something
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if we could have discussions and submit to the Board in writing if NZTA agreed
to that and the Board agreed to it, that may be the best way to go?
JUDGE HARLAND: Well, we're very happy with that. You have outlined the areas
very clearly that you're concerned about, it might be that as a result of the
5

discussions you have that those are narrowed down, it would be helpful for us
just given the amount of material we've got to consider for the issues still in
contention to be narrowly identified for us to then determine later.
So, let's do that.
Thank you for that Ms McIndoe that's constructive.

10

So, following that, I don't have any questions. Do we have any other
questions arising? Are there any other questions apart from Ms McIndoe's that
anyone has? No, all right well thank you very much for taking the time.
Could I acknowledge that we understand how difficult it is for people to in
their personal lives become involved in processes such as this and I do want to

15

publicly acknowledge the efforts that you have both gone to to present the
material you want us to consider and the way that you've done it. You've done
it in a very clear way and that's helpful to us.
So, thank you for that. And we will adjourn or hold over the final
submission you may make as a result of discussions that you will further have

20

with NZTA.
Now, we are under time pressures. It would be great if we could get
something back to us on Monday simply because that's when the hearing
closes. We are happy for that to happen in writing if everybody agrees to that.
And if there is a problem with that from a timeframe perspective it might

25

be we can extend it slightly, but it would be very good if we could have final
positions of what's been agreed and what hasn't made available to us by the
end of Monday.
Thank you very much.
~(Bike Auckland representatives excused - 10.08 am)

30

JUDGE HARLAND: That now takes us to Harbour Hockey Charitable Trust,
Ms Williamson.
~SHARON MARY WILLIAMSON (Sworn) (10.06 am)
35 JUDGE HARLAND: So I need to introduce you formally, could you tell us please

your full name?
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MS WILLIAMSON: Sharon Mary Williamson.
JUDGE HARLAND: And your position within the Charitable Trust and the Hockey
Harbour Trust please?
MS WILLIAMSON: I am Chair the of the Harbour Hockey Charitable Trust.
5 JUDGE HARLAND: How does that relate to the other entity that has been

mentioned? Is that the only entity -- is the Trust the management entity of
the hockey?
MS WILLIAMSON: There are actually three partners to the facility. The Harbour
Hockey Charitable Trust is the owner of the facility and we lease the site from
10

Auckland Council. The facility though is operated by North Harbour Hockey
Association; that would be the other party that you've seen in the evidence,
but we have a third partner as well, or a second partner, which is Hockey
New Zealand. And Hockey New Zealand has partnered with North Harbour
Hockey and the Harbour Hockey Charitable Trust on the Project to upgrade

15

our facility that we refer to.
JUDGE HARLAND: Right, so you are appearing for the Trust but you have had
input from those other partners?
MS WILLIAMSON: Yes, absolutely. We work in partnership. Riki Burgess is the
CEO of Harbour Hockey and he is sitting here in the back of the room, at the

20

moment; I am also a Board member of Hockey New Zealand, and so we
work very closely with those two organisations.
JUDGE HARLAND: Thank you, and you have previously filed some evidence in
relation to this matter, and do you confirm that as being true and correct?
MS WILLIAMSON: Yes.

25 JUDGE HARLAND: So, would you like to read out your summary, thank you?

MS WILLIAMSON: Okay. This summary statement provides a summary of my
Evidence in Chief dated 25 May 2017, and updates the Board of Inquiry on
developments since my Evidence in Chief was prepared.
The current North Harbour Hockey Stadium ...(Reads 2.1 - 2.2 of
30

Summary Statement)... planned for construction in 2017 and 2018, over that
break between our two seasons.
Plans for an upgrade of the NHH Stadium were at an advanced stage
before the NCI Project was identified ...(Reads 2.3 - 6)... the Black Sticks
national hockey teams, and the wider hockey community.

35 JUDGE HARLAND: I'm now going to ask other members of the Board if they have

questions for you?
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MR STEWART: No, but thank you for the update.
~Questions from the Board (10.18 am)
JUDGE HARLAND: So, I have some questions and they are just to really fill in
5

some of the gaps. You have described in your evidence that you had filed
previously the number of clubs and schools that are affiliated to the
North Harbour Association?
MS WILLIAMSON: Yes.
JUDGE HARLAND: Would it be fair to say that's the largest, or one of largest in

10

New Zealand?
MS WILLIAMSON: Overall, we are either second or third, depending on whether
you are looking at juniors, seniors or whatever, but overall second, only to
Auckland.
JUDGE HARLAND: And so, in terms of international, attraction of international

15

events, is the stadium the primary place where they would go?
MS WILLIAMSON: Yeah.
JUDGE HARLAND: So it wouldn't be Auckland?
MS WILLIAMSON: No. Just as a bit of background, North Harbour Hockey,
Auckland Hockey, and Countries Manukau Hockey have been working

20

together with Auckland Council for probably about the last six or seven years;
I'm looking at Riki for confirmation, six or even years, in what we call the
Greater Auckland Facilities Working Group. We did this because, in
recognising that Auckland Council was coming together, we wanted to make
sure that we had a cohesive approach for the development of infrastructure

25

for our sport, and we weren't, if you like, trying to cut each other off to get our
facilities, and through that group, North Harbour Hockey has always had
what is considered to be NZ's premier hockey venue, and so the last 2FIH
tournaments held in New Zealand have been held at this facility, being an
Olympic qualifying tournament in 2008, and the Champions Trophy in 2011.

30

We've got a further FIH tournament planned for this November, which is the
Women's World League finals.
So, in recognition of that, Auckland Hockey, North Harbour and
Counties agreed that this would remain as being the premier international
venue. Auckland Hockey has got -- it can accommodate things like tests

35

et cetera, but we can only really have the infrastructure for one. So that was
the decision that was made across hockey.
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JUDGE HARLAND: So, again to get a feel for the importance of this facility
nationally -MS WILLIAMSON: Yes.
JUDGE HARLAND: -- is it the only stadium where international hockey, the FIH,
5

can occur?
MS WILLIAMSON: No. I'll give you the example of the new event that has just
been launched by FIH, which is the World Hockey Body. They've actually
undertaken a big review in their events and they are aiming to really lift the
game in something they call "the hockey revolution", which is very ambitious.

10

They have introduced, or are going to introduce, what's called the World Pro
League, which is a series of the -- nine of the world's top teams will play
home and away internationals in a league that spans about six months of the
year. New Zealand has got both of its teams in this league because we
are -- both of our teams are ranked in the top eight in the world, and

15

obviously punch well above their weight. So, we will be getting eight of these
games, in New Zealand, every year, from 2019 onwards. Hockey
New Zealand's plan is for the bulk of those games to be played at
North Harbour, but not all of them, because part of Hockey New Zealand's
strategy as well is to take hockey through the regions, and around the

20

regions, and make sure that it is accessible to people to go and watch.
However, having said that, the level that is required for these tournaments is
quite different to be being able to hold a test at a local venue. A little bit like
cricket, or rugby, or whatever, you have different tiers. So, in terms of tier 1,
there are two or three other places in New Zealand that could hold this, being

25

Wellington, Hawke's Bay and Christchurch is developing a facility. It doesn't
have one yet but Christchurch intends to have a facility available in the next
few years.
JUDGE HARLAND: Right. So, would it be overstating it to say that this would be,
at the current time, the primary stadium?

30 MS WILLIAMSON: Yes, that's correct. New Zealand's application for this event

was centred around this venue as being its lead venue.
JUDGE HARLAND: Right. So, having given that material, presented that to us,
which is really helpful, the planning you've talked about in 2019, this new
programme that is coming in -35 MS WILLIAMSON: Yes.
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JUDGE HARLAND: -- how far ahead do you need to plan, typically, for international
events? So, that I can get a feel for the uncertainty and how that might
impact on everything, or on your planning processes?
MS WILLIAMSON: The FIH does have a calendar in which it invites national bodies
5

to pitch for particular events. So, for example, we've got this World Hockey
League taking place at North Harbour in 2017. We were awarded that
tournament in 2014. So, that's been three years that we've known this
tournament is coming, and in fact, all of our discussions since we first met
NZTA, on this, we have always flagged that this was an event that we had to

10

have at the facility, and obviously, through our previous planning, we had
anticipated that this event would be held with an upgraded and enhanced
facility.
JUDGE HARLAND: So, in terms of your future planning, it's not been possible, or
it's slowed down what you were able to commit to, or not?

15 MS WILLIAMSON: Yes, well, we have -- in terms of developing the Project with

NZTA, there have been timeframes that we have requested, and NZTA in an
agreement with us have endeavoured to meet those timeframes. So, it
would be fair to say that we have stressed what our commitments are and
what the requirements are for that, and NZTA has assisted us, like in
20

recognition that we haven't been able to upgrade this facility, we have -- they
have actually provided some -- assisted us with temporary facilities to ensure
that we can hold the event this year at the level that it needs to be held.
Yeah.
JUDGE HARLAND: So, there are some elements of uncertainty still because of the

25

appeal to the Environment Court?
MS WILLIAMSON: Yes.
JUDGE HARLAND: And also because of the Reserves Appeal processes and
hearing processes -MS WILLIAMSON: Yes.

30 JUDGE HARLAND: -- over which nobody has any control --

MS WILLIAMSON: Right.
JUDGE HARLAND: -- so that that needs to be acknowledged.
But what would that mean in terms of further planning for you?
Because the condition as proposed says, as I understand the intention, and
35

this is what I want you to confirm the intention is, that no work will be
undertaken in the vicinity or in relation to your land, or the land that you

Page 654

lease, until you've been able to relocate in full, or you have agreed to
something temporary, a staged plan?
MS WILLIAMSON: Yes, a staged plan.
JUDGE HARLAND: And that's the intention?
5 MS WILLIAMSON: Yes.

JUDGE HARLAND: All right, that's helpful.
MS WILLIAMSON: And just to add a bit of colour to that, we have to -- our sport is
a year round sport -- well, at least sort of 10 to 11 months of the year, and we
are operating competitions for most of that time. Therefore, we need -- to
10

operate our sport -- we need to have those turfs available to operate the
sport. So, it's not as though we can just sort of close down and wait.
The relocation, we need to be literally lifting ourselves up and going
from one to the other.
We may be able to operate with some turfs elsewhere on a temporary

15

basis, but it is very very difficult to operate a centralised facility where the
pitches are actually in other locations or half of them are in one place, half of
them in another place.
JUDGE HARLAND: So, we were fortunate enough, and thank you for giving us
access to the site, and we've been there twice and had a good look.

20

One of the things that we observed was that the two main pitches and
the club room in the middle are very well appointed facilities.
MS WILLIAMSON: Yes.
JUDGE HARLAND: Are there any plans that you know of about what's to happen to
those particular facilities?

25 MS WILLIAMSON: My understanding is that Watercare has notified the Local

Board that it would like to occupy the land that is currently occupied by
Hockey, following -- but there is -- I'm not party to the various discussions or
negotiations that will take place between Council and NZTA et cetera, on
what happens to that land, but we do understand that Watercare has notified
30

that Local Board that it would like to occupy those -- that building.
JUDGE HARLAND: So there's been no discussions about retaining what seems to
be very good facilities for use for hockey, regardless of the relocation of the
current site in its entirety? It's not intended that those would still be used as
future pitches for hockey?

35 MS WILLIAMSON: No, my understanding is not. Council might be able to provide

more information about that. I mean, part of this whole -- the
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restructure -- where we ended up at Rosedale West was partly because
Council had a broader look at what it needed to do with the sports, in terms
of taking a long-term view of clustering, and part of that I think was to
reconfigure what was where, and it worked that through with Watercare.
5 JUDGE HARLAND: So, thank you very much.

Again, if I could acknowledge the input that's -- and time that's been
put into presenting this material, and of course NZTA; we acknowledge that
they have also assisted you with the various processes you've had to
undertake, but we are grateful that you've come and been able to help us fill
10

in the gaps.
MS WILLIAMSON: Thank you.
JUDGE HARLAND: With that I think we'll take the adjournment for 15 minutes and
then we'll come back again.
~(The witness withdrew – 10.29 am)

15

~(Adjourned 10.29 am - 10.47 am)
JUDGE HARLAND: Good morning, Mr Willmott. So, today we now have you being
able to present your submission, the representation. So just when you're ready.
Thank you.
20

Mr Willmott-Submission on behalf of Centre for Urban and Transport Studies
(10.47 am)
MR WILLMOTT: Madam Chair, I envisage doing a brief summary of my previous
evidence. There is no significant difference in my submission from this
25

representation and my evidence as a witness. If I have appeared to be an
advocate in terms of the witness material I've provided, it's because I believe
firmly that motorists need to be accommodated better than they are being
accommodated.
Just briefly then, in 1984 New Zealand went bankrupt because of

30

excessive central planning, fixed wages, fixed prices. Everything had to be
agreed in Wellington, and the IMF agreed to bail us out only if we went more
market enabled, and that's the keyword -- "enabled" -- the private sector to
make more decisions as to how to better its life, and their lives. And that is the
primary driver between -- it agreed to roll our loans over at a low interest rate

35

provided we went more market. And for that reason we threw out town
planning and brought in the Resource Management Act, which was aimed to
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enable the private sector to get on with development and using land in the way
it thought best, at much lower cost and lower hassle factor than previously
occurred under the town planning legislation.
What we have today is more draconian town planning than ever before
5

and comparably with last time we are increasing our debts, year-by-year, and
we're already at dangerous levels, as evidenced by the Reserve Bank
Governor's recent comments directed primarily at the housing market, but you
will notice that congestion costs -- in the last couple of weeks the NZIER has
brought out a report saying that congestion costs have doubled, and I would

10

submit that it uses a very conservative approach to estimating congestion
costs. It excludes weekend congestion costs, and it considers all non-work
trips to be less valuable than trips to work.
In my submission, and in the submission of many economists, every trip
is a commercial trip, if there's a transaction at the other end, either for social, for

15

health, or for transactional purposes which benefit another party. And almost
every trip, almost every trip, with the only exception I can think of is a trip to the
beach or a park where nobody directs -- benefits directly except that Council
uses rates to improve beaches and parks so that they can be used as a means
of recreation to better enable people first of all to live and enjoy life, and

20

secondly, to re-create them for the decreation involved in work. It's a part of the
work/life balance. So every trip, whether it's to the supermarket for a
transactional purpose, or whether it's to an orchestra, where you pay the
players, or whether it's to a gym, or to the local shopping centre, or whatever, is
part of the commercial economy and contributes -- often to a greater extent if

25

you buy, for example, a refrigerator -- the value of that trip is far greater than
any trip to work that brings in $200 for the day.
So, what I'm saying is that the real cost of congestion in Auckland is of
the order of four to five billion dollars per year and it's rising, and it will continue
to rise until it breaks the bank.

30

It's only one of three major components of the detrimental consequences
of this sort of planning that we're -- urban implosion. Another one is housing
costs escalation, and a third one is the cost of upsizing services to
accommodate higher densities beneath city streets, at far higher cost than
expanding into green fields locations. I am well aware of a Greenpeace study --

35
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~Comments from the Board (10.53 am)
JUDGE HARLAND: I'm sorry, I'm going to have to just interrupt you Mr Willmott. We
can't deal with bigger picture planning issues here, and I'm sorry if I haven't
made that clear before. We're here to deal with this particular Project. So,
5

philosophically you might be right; you might be wrong, but we can't go there.
We're not permitted to. So I just wonder whether you would mind sticking to
this Project and what we can deal with in relation to it, and what your -- I
understand that your theme is that there is too much provision made for cycling
and public transport, but if you could focus on that it would be helpful.

10 MR WILLMOTT: Well actually the reverse. Not enough focus is provided on

automobility which is a prime enabler of commerce.
Automobility is as energy efficient as any form of public transport, and
like buses -- it's about the same as buses in terms of energy used per person
kilometre delivered day long as buses, but rail transit is significantly worse than
15

both.
JUDGE HARLAND: Right.
MR WILLMOTT: Bikes, well, we're all in it for freebies if we can get them, but as it
stands, road user taxes, which were initially imposed to pay for road
development, are now being used for other forms of transport on the argument

20

that reduce congestion. Nowhere in the world is that proven to be the case.
There has been a very slight slow down in congestion -- in the increase
in congestion -- owing to public transport but it's in the order of 3 to 4 months in
the case of Auckland.
Smart growth, is not smart, or we're getting back on to --

25 JUDGE HARLAND: Yes, I'm sorry. I don't mean to cut off what's a very intelligent

discussion, but we do need to focus on what we're allowed to do.
~Mr Willmott - submission continues (10.55 am)
MR WILLMOTT: So, essentially what I'm saying is that automobility is environmentally
30

no worse than public transport, but if public transport causes greater
congestion, then public transport provisions such as busways and
cycle -- shared use paths -- exacerbate congestion and cause an increase in
emissions. They are the cause, not the provision of extra road space, that
should be occurring to reduce emissions.
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Now, I've got three attachments which I won't -- I'll just draw your
attention to. The first one was listed in the original submission, but deferred
into the hearing.
Secondly, statements in support of the general thesis, and thirdly, a
5

diagram of the way I envisaged the weaving which was discussed last week
could be accommodated, and the basis for the weaving lengths that I
calculated.
I note with interest that my proposed design is very similar to concept 2
in the evaluation of alternatives, and that alternative 2 was highly commended

10

in the summary, and indeed, I'll just read out the summary of the comments on
it.
JUDGE HARLAND: Sorry, could I just ask you where that's from? That's from the
AEE options assessment is it?
MR WILLMOTT: Yes, it's from the assessment of alternatives.

15 JUDGE HARLAND: Yes. All right, thank you.

MR WILLMOTT: And concept 2 is relatively low cost, with additional cost associated
with State Highway 17 to 1 southbound ramp. I take it they mean State
Highway 18 to 1 southbound ramp. Those are the ramps that I proposed to
include. This ramp increases the benefits significantly, resulting in the highest
20

incremental BCR, value for money.
Secondly, as with concept 1, the footprint and subsequent environmental
impacts are low, compared relative to concepts 3 and 4.
I don't see that as providing any barrier to the adoption of concept 2,
which is very similar to my recommended concept, with the

25

exception -- including the location of ramps west of Paul Matthews Drive,
thereby allowing the motorway to be shifted southwards, away from the hockey
fields, and impinging probably only on the fourth field, which, I believe, could be
retained if slid north-eastwards, if necessary, to a wall on the boundary with
Watercare.

30

Had I been smart enough to ask -- to cross-examine the previous
witness, I would have asked her, could Auckland Hockey have lived with that
solution? That is, the shifting of hockey field 4 north-eastwards, towards the
Watercare boundary? Especially if the motorway were shifted southwards by
the relocation of the Caribbean Drive ramps or the ramps terminating from the

35

west at the Caribbean Drive intersection, to an intersection westwards of Paul
Matthews Road.
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That is as much as I would like to say, but I'm very happy to answer any
questions.
JUDGE HARLAND: Thank you. I'll just check.
Well, you might be pleased to know that we don't have any questions for
5

you Mr Willmott. I think you've been very clear in articulating what the issues
are that you have, and we understand what they are and where we can, we will
address them in our analysis.
And can I, as I've done with others, acknowledge the considerable effort
that you and the Centre have put into preparing material for us to consider. We

10

appreciate that this is all done out of hours, so to speak; it's done out of interest,
and we're very grateful that you have taken the time to present to us the
matters that you have.
MR WILLMOTT: Thank you very much. I really appreciate that.
JUDGE HARLAND: Thank you.
~(The submitter withdrew - 11.01 am)

15

~DANIEL ALEXANDER NEWCOMBE (Affirmed) (11.02 am)
~Examination in Chief by Mr Bangma (11.02 am)
MR BANGMA: Is your full name is Daniel Alexander Newcombe?
20 MR NEWCOMBE: Yes, it is.

MR BANGMA: Do you confirm you've prepared a statement of evidence in this matter
dated 25 May 2017?
MR NEWCOMBE: Yes, I have.
MR BANGMA: And that you have the qualifications and experience set out in
25

paragraphs 1.1 to 1.3 of that evidence?
MR NEWCOMBE: I do.
MR BANGMA: And that you have also prepared a summary statement in this matter?
MR NEWCOMBE: Yes, I have.
MR BANGMA: Are there any corrections you wish to make to your evidence or

30

summary statement?
MR NEWCOMBE: No, there are not.
MR BANGMA: Do you confirm that the contents of that evidence and summary
statement are true and correct to the best of your knowledge?
MR NEWCOMBE: Yes.

35 MR BANGMA: Please answer any questions.
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JUDGE HARLAND: Mr Willmott, I think you'd indicated you had some questions for
Mr Newcombe?
~Cross-examination by Mr Willmott (11.03 am)
5 MR WILLMOTT: I take it, Mr Newcombe, that when you say you are the RTN

initiatives manager, is that the road transport network? What does RTN stand
for?
MR NEWCOMBE: RTN stands for Rapid Transit Network, which primarily refers to
the rail networks, busways and the like.
10 MR WILLMOTT: Right. Now, in 3.2 of your original evidence, under (b) you say that

Auckland Transport's role involves planning for an effective and efficient and
safe Auckland Land Transport system in the public interest, including the
planning and funding of public transport, operating the local road network, and
developing the walk and cycling networks.
I take it that merely operating the local road network does not

15

incorporate, include for, developing the local road network in the way that you're
looking to develop the walking and cycling networks?
MR NEWCOMBE: No, the planning of that transport system would include the
planning development of the local road network, whether that's delivered
20

through a developer, through a subdivision or our own development of that local
road network in conjunction with a Project such as this.
MR WILLMOTT: Now, my reading of the ATAP, I think it was, the recent cooperation
between Auckland Transport and NZTA, there were no roads planned -- no
road development planned for the North Shore, apart from the Gills Road

25

supplement to the east of Albany, a minor road. Is that your understanding
also?
MR NEWCOMBE: So for the benefit of the Board, the Auckland Transport Alignment
Project was a central and local Government initiative to gain alignment on
strategic transport planning in relation to growth in Auckland in the future, given

30

that in the past, there had been disagreements between central and local
Government on which projects were needed and when they were needed. So
that process, the ATAP process, set out an agreement that central and local
Government could rely on, for our future planning, so that we didn't have
ongoing discussions and debate about whether we need for instance a city rail

35

link, or not, and certain motorway projects. So that process, though, focused
on the larger longer term projects such as Harbour Crossing and the bigger
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State Highway projects. So, it excluded a number of smaller projects. It
excluded safety. And it excluded cycling in particular. And it also excluded
local road projects, minor local road projects.
So, it wouldn't include the totality of every Project, in this area, but there
5

would be a range of additional projects on both Auckland Transport,
Auckland Council and NZTA's books, which wouldn't be represented there.
MR WILLMOTT: Okay. Are you aware, then, of any planned expansions in the
general purpose road network as distinct from converting existing road lanes to
bus lanes, or adding bus lanes to an existing road?

10 MR NEWCOMBE: Well, there are a range of -- as part of planning and developing the

local road network, Auckland Transport, in its business as usual, is constantly in
that process of working with developers or changes in the land use which
trigger additional travel requirements. Some of those require roading
improvement; some of those require new roading connections, just as they
15

require public transport improvements and connections too.
MR WILLMOTT: Yes, having been involved in subdivision myself I'm well aware of
subdivisional roading provisions, but I'm talking about main road network
development. That is collector, distributor and primary road network, as distinct
from the motorways which are NZTA's -- at least the intercity

20

motorways -- which are NZTA's responsibility. Are you aware of any collector
distributor, or arterial plans, other than at Gills Road little road, to access the
development at the top there?
MR NEWCOMBE: I'm not; I would probably defer that to one of the traffic experts.
Mr Peake, for instance, might have a better understanding about the local

25

network, traffic network planning.
MR WILLMOTT: (B) also refers to an effective, efficient and safe Auckland
Land Transport in the public interest. Not in the interest -- I take it that that's the
local public, as distinct from the UN public, or the global public, or whatever? Is
that understanding correct?

30 MR NEWCOMBE: Well the public which is using our network, the network that we

operate with NZTA, that may go beyond the Auckland boundary. Obviously,
one of the key provisions of this Project, which we support, is the interregional
movement of traffic from say Northland down to the central North Island, being
able to use a more efficient route through there. So, it's not Aucklanders,
35

per se; it can be national movements as well.
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MR WILLMOTT: And given the recently reported increase in congestion costs and the
general lack of road network development that I've seen in plans, I'm talking
particularly about the North Shore, but I'm also including now the whole of
Auckland, would you say that it's efficient just to leave the existing road network
5

as it is, without developing it any further to accommodate some of that
congestion?
MR NEWCOMBE: So, I don't believe I said we're leaving it as it is; I'm just not aware
of the detail of the development of the network. It is constantly developing to
change -- to the change in travel demands that there are. One of the key

10

elements of support that Auckland Transport provides, one of the key reasons
we're providing the support, is that the completion of some of these strategic
links, and in particular the public transport and cycle network links, is they allow
a more efficient overall network, for the range of trips and trip purposes that
there are.

15

We are aware that the provision of simply one element of the transport
system and not others means you have an overall less efficient system.
Everyone would, for instance, have to drive if we only did the roading element.
So, the key for Auckland Transport is this Project allows the busway to be
extended, as you heard this morning, allows the cycle network to be extended.

20

So, some of those trips can therefore be made not in a car, which allows people
who are in a car to have a more efficient trip.
MR WILLMOTT: Can you give, of the total daily trips, in a weekday situation -- of the
total daily trips undertaken, what percentage would be walking and cycling?
MR NEWCOMBE: That's probably best referred to Ms King, as the walking and

25

cycling specialist for Auckland Transport.
MR WILLMOTT: Would it appear to be out of order -- for that to be of the order of 1 or
2%, as distinct, or certainly under 5%?
MR NEWCOMBE: I would defer that to Ms King. I do know that there is a difference
between commuting trips by foot, which are low, because those trips can be a

30

longer distance, as opposed to, as you referred to earlier, recreational local
trips, and trips to the local shops. Those kind of things are where there is a far
higher desirability to make those short trips on foot, and the importance of the
local network, walking and cycling network, to provide for those as is made with
reference to, by Bike Auckland earlier today.
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MR WILLMOTT: Yes, I certainly agree recreational walking is as important to me as it
is to many people, and when I can double it with a trip to the local shops then I
do.
Then can I put it in terms of public transport vehicular movements, of the
5

total daily vehicular movements in Auckland, what percentage is taken using
public transport?
MR NEWCOMBE: For the region, or for this area specifically?
MR WILLMOTT: For the urban area.
MR NEWCOMBE: For the urban area overall in Auckland, I'm not familiar with what

10

that would be. I believe Mr Cross or Mr Moore might have referred to that in
their evidence. I do know that it differs widely within the urban area. Within the
city centre, which is an area I do work in, its more than 50% of trips is made by
public transport into the city centre. In the outer areas, getting towards where
we are now, where we are getting towards the edge of the city, it would

15

obviously be much lower. The key, that again Auckland Transport supports in
this Project, is the continuation and the building up of that Rapid Transit
Network, so more and more of those trips can be made on the Rapid Transit
Network, giving people connectivity around the region, in a bus network, or a
train network, which is unaffected by the traffic congestion throughout the day.

20 MR WILLMOTT: Would it seem out of order to you then, the actual number about 15

years ago was 3.8% by public transport, and there has been some significant
increase then, both in population of Auckland and in public transport usage. I
expect it to be of the order of 4.2% now, and I have said in my evidence that I
would expect it to be able to be pushed up to 5%, but that that would be about
25

its limit. Would you agree with that? I am talking about total trips within the
total Auckland area as distinct from access to downtown, and I generally
understand your figures down there and I wouldn't care too challenge them.
MR NEWCOMBE: So, I do think it's important to distinguish between those, because
it isn't in anyone's interest for us to push investment in public transport interests

30

that are more effectively efficiently made by another mode, which is why we are
concentrating on those larger volume trips, the larger destinations like the city
centre. So, I do know that the Northern Busway has grown around about 10%
patronage per year. Where we provide a quality mass transit service, people
do choose to take that. That does free up the road network for essential trips

35

that need to be made by car. We are seeing growth right across our public
transport networks. Again, that is mostly where we provide the service, people
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will take that, but we are targeted in where we put that. It is on the spine
corridors, and isn't for the more dispersed journeys, which is why the average,
which you refer to around 5%, isn't really the key metric I would use to refer to
the success of the public transport network.
5 MR WILLMOTT: Of total Auckland jobs what percentage of them are downtown, as

distinct from distributed around through the suburbs?
MR NEWCOMBE: So I believe the city centre provides about 15% of the total jobs in
the region and the rest are by and large scattered around some of the
metropolitan centres and urban areas beyond.
10 MR WILLMOTT: In my evidence I think I stated that it was 50% post-war, immediately

post-war before automobilisation took hold, but that it reduced to about 10%
within walking distance of bus drop off points and train stations. I don't know
quite where the 15% figure -- I've seen 11 and 12% by others. My assessment
is 10% within walking distance of the termini. Would that seem out of order to
15

you?
MR NEWCOMBE: I've recently seen around about 15%. 15% is the employment. It
is growing, in the city centre, and if you look at the future land use for the next
30 years, the bulk of the employment in the region is in the city centre, and the
other key locations are the airport and some of the other metropolitan areas.

20

So, it is becoming more concentrated, which highlights the likely importance of
those public transport connections into those centres. So, I imagine the
demand for city centre trips will peak, and grow, and I imagine that that 15, 10,
whatever percent would get higher in the future.
MR WILLMOTT: Well, do you think that that would push up the land values in the

25

centre?
MR NEWCOMBE: Yes, that is my understanding.
MR WILLMOTT: And might there be some limit on how much people can afford for
city land, in other words, startup businesses in particular, looking for low cost
facilities, would look to suburban centres, which are more accessible than the

30

downtown area and a lower cost. I'm not sure of some of your centralisation
expectations?
MR NEWCOMBE: What we have found is that there is an agglomeration,
agglomeration benefits of being in the city centre, where is it is higher valued
land, but it's also higher productivity, and it's actually a multiplier of having an

35

agglomeration of intensification of let's just say of activities, and more people
together, which is the reason why people do invest in the city centres, because

Page 665

there is a greater value to being together, than dispersed, and I guess we're not
making a judgment on economic decisions about where to put a business. We
do know more and more people want to invest in the city centre, and we are
trying to increase the volume of people we can bring in, within the same
5

network that we have.
MR WILLMOTT: Thank you.
I didn't quite finish off on the efficient aspect. Do you think the roading
project or at least a Project such as this, which provides solely for
Northland -- which primarily for Northland traffic connecting to the airport -- that

10

appears to be its primary driver, which is a regional function and something that
NZTA is responsible for -- plus public transport, plus walking and cycling, but
with no provision, effectively, other than a marginal improvement for general
traffic, and by that I mean, in particular, the traffic around the
Constellation Drive interchange and the Greville Road interchange which at the

15

moment are the primary locations, other than Lake Road for congestion in the
North Shore, and which are not being directly addressed by this
Project -- would you say that's efficient? Given that motorists contribute
something like 95% of vehicular traffic on the Shore?
MR NEWCOMBE: So I would say that this is putting in place missing strategic

20

connections of the State Highway network. It is putting in that north to I guess
west connection, which is missing at the moment, which forces large volumes
of strategic traffic to have to enter the local road network and then get back
onto the motorway again. So, this is putting in a missing link, in that. So, to
me, that is creating a more efficient strategic network. It is one of the reasons

25

we support that. There is going to be some, obviously, congestion and
busy-ness around the remaining Constellation Drive intersections, and over
time that will be addressed and made more efficient as best we can. The key,
again, for us, is that the public transport network runs through there unimpeded
by that congestion, and that to us is a critical component, as is the cycling

30

network that this delivers to. All of those combined make a more efficient
network.
MR WILLMOTT: Can you say, because there is no indication in here that I've spotted,
why concept 2, which is essentially my Proposal, which appeared from what I
read out earlier on to have been a very competitive Proposal, why that was

35

rejected and the additional road space for general purpose traffic rejected along
with it?
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MR NEWCOMBE: I'm not familiar with the decision-making that was made around
that.
MR WILLMOTT: Your planning for impacts under (e), 3.2 (e) -- additionally Auckland
Transport has been working with the NZTA on planning for impacts of the NCI
5

Project on the local road network and walking and cycling facilities.

Now, I

understand the Project will add about 50% to the traffic on the Greville Road
Underpass. Would you say that that is a significant impact?
MR NEWCOMBE: I'm not familiar with the changes like that; I would defer to
Mr Peake or Mr Clark for those specific numbers. That, if there was a change
10

of that magnitude, that is one of the elements that we are in constant
engagement with NZTA on, and through our one network approach to manage
the local and strategic roads together, and it's part of the arrangement of how
we mitigate and manage those things through the various traffic management
plans, either through construction or afterwards.

15 MR WILLMOTT: Well, is that 50% that would be impacting immediately on the

completion of the Project, and then there's further growth of the Albany
commercial centre and housing related there too, and the University, all adding
traffic to the Albany Expressway, much of which wants to go south on State
Highway 1, partly to access State Highway 20, to go west, and partly to go on
20

to elsewhere in the North Shore, and partly to go into the city. Would you not
see a doubling of the existing traffic under the Greville Road Underpass, for
example, just within a ten year timeframe as being something that needs
attention, and it needs its impact to be addressed?
MR NEWCOMBE: If that is correct, then I would, and I expect that that is already one

25

of the elements that we are working with NZTA on. I would expect that if it is of
that magnitude and if that is seen to be causing an issue that we would indeed
be working out how we manage that as best on the network.
MR WILLMOTT: Thank you, because concept 2 does show that they did consider
direct ramps. In that evaluation report there are no reasons given why concept

30

2 was rejected, and concept 2, as I say, is essentially the concept I came up
with independently, as being an optimum solution to the overall situation,
barring any improvements south of Constellation, which dramatically needs
improvement, but which I consider to be outside the scope of this Project, but
which I see as being very difficult to do as a subsequent project, because the

35

only advocates might be a new Auckland Transport or a revised regional plan,
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and NZTA might not see much benefit in adding those ramps for its
interregional traffic.
JUDGE HARLAND: Sorry, can I just ask what the question is?
MR WILLMOTT: Might it be difficult to add those roads, southwards from State
5

Highway 20, at later stage given -MR NEWCOMBE: State Highway 18? The south facing ramps from 18 to 1? Are
those the ones you are referring to?
MR WILLMOTT: Yes.
MR NEWCOMBE: I understand within the Project that those -- the ability to provide

10

them is future proofed within the footprint. I imagine it would be difficult to build
them. My understanding is that's not one of the core objectives of this Project,
and so that's why they're not being delivered, and they relate to the ability to
receive that extra traffic elsewhere in the network as well.
MR WILLMOTT: Right. So, the fact that traffic from the west to the south is not seen

15

as a core aspect of this Project indicates to me, and I'm asking for your
confirmation, that NZTA is not interested in that? So only Auckland Transport
on behalf of local motorists would be interested in such connections?
MR NEWCOMBE: I don't believe that's quite correct. The Project objective that this
delivers upon is that north to west commuter connection, which makes better

20

use of the overall strategic network down towards the airport, and helps provide
an alternative for traffic. There is still the ability to travel from the west to the
south, albeit through the Constellation Interchange. There wouldn't be a good
deal of efficiency in providing those ramps; without additional the capacity that
wouldn't be a benefit to the overall network. So the -- you can see a point

25

where that might be required, but it's, I think, perfectly reasonable for the two
transport agencies to not deliver on that right now and deliver on that when it's
needed at some point in the future.
MR WILLMOTT: Yes, my point is that it might be very difficult to add it in future, given
the lack of NZTA interest in it, and given that it involves its State Highway 20

30

and its State Highway 1.
MR NEWCOMBE: So, I think the fact that it's been provided for and discussed and
analysed but just not delivered on shows that it has been thought about, and
collectively with the NZTA, we are comfortable with it not being provided within
this Project.

35 MR WILLMOTT: Yes, I'm just searching for reasons why it hasn't been delivered on. I

know full well that the busway is cramped up against the motorway and that
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makes widening from the existing 2 lanes to 3, for example, or even 4, difficult
without shifting the busway. I am similarly concerned about busways north for
the same reason, given that Auckland Transport might be not keen at all to shift
its busway and acquire property for that, having to acquire property on the basis
5

of the public transport usage of that extra land, and that not having the land
freely available from NZTA as part of a motorway designation, that there might
be great reluctance, both on Auckland Transport's part and on NZTA's part to
add those ramps later.
MR NEWCOMBE: So I don't believe the impact on the busway is a driving factor for

10

why that wouldn't be done; it's simply that the need for it, and the benefit for it,
versus the cost of delivering it isn't met at the moment. Considering the overall
network requirements, that would require far more wide-ranging network
capacity increases for the motorway further around the network, which overall,
can't be justified at this time. There will be a point maybe in the future where

15

that is. In the meantime, we still get the most efficient network we can, travel
the most people that we can in the various ways they need to go.
MR WILLMOTT: Granted that the congestion cost for Auckland, which I assess it at
four to five billion per year is greater than the 2 billion that NZIE -- and granted
that improvements to the road network will only reduce that congestion to an

20

acceptable level, which will still be costly, and therefore, I'm not talking about a
saving of 5 billion spread over the whole Auckland, but I am talking about
congestion saving, at this intersection, at this Constellation Drive interchange. I
wouldn't care to put a number on it, and I haven't done the work, but I consider
it likely to be significant and likely to be able to justify the costs of the over

25

ramps from west to south in itself.
Now given that -- and the economics of that project, including those
ramps, it was held to be the most economic -JUDGE HARLAND: So what's the question in that? You are challenging the idea of
efficiency, is that it? Or that the efficiency, or the savings that are going to be

30

made in relation to congestion? Or are you -MR WILLMOTT: I hope I've already established the efficiency of adding those ramps.
I'm now concerned about the possibility of adding them, given the -JUDGE HARLAND: Yes, I understand that, but well, perhaps -- I think this witness
has answered that. What he's saying is, it is open; it's been provided for as an

35

option later, and it will be assessed if and when the need arises. Is that what
you're saying?
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MR NEWCOMBE: Yes, that would be correct.
MR WILLMOTT: Okay. Thank you. Well, I'll move on. Under 4.1, you say the
proposal comprises works on State Highway 1 extending from Oteha Valley
Road in the north to Constellation Drive in the south and on State Highway 18
5

from the Albany Highway et cetera.
Key elements of the Proposal include capacity and safety improvements to
State Highway 18 and SH1 within the Project area. Additional lanes and
improved connections to the local roading network.
I agree that there are marginal improvements. My question is how much

10

greater could those improvements be? Would you not agree that the south
facing ramps that we've been talking about would substantially improve, further,
the local road network functioning?
MR NEWCOMBE: Only if that was done with the ability of the strategic networks to
take those. There's no point having those if they're only connected into a

15

congested motorway network further south, which tends to then divert that
traffic onto the local road network. So, an inefficiently provided strategic
network can add disbenefits to the local network, and our work with NZTA tries
to provide the best balance of strategic local network design.
MR WILLMOTT: Well in my evidence I raised -- no, in my response to questioning on

20

my evidence, I indicated that the local area, of North Shore around that
Constellation Drive, was being disadvantaged in favour of traffic from
elsewhere, by not being given a connection, whereas other areas are being
given, or have been given connections. And I questioned whether or not it was
NZTA's right and privilege to determine which areas should be favoured over

25

others, or whether it should not provide access across the board to the
motorway and let congestion sort itself out. In other words, let the people
decide whether they want to travel on a congested motorway, and if so, over
what segments, rather than predetermining that these people should not be
allowed, whereas those people can make use of this State Highway facility

30

ostensibly available to everybody.
JUDGE HARLAND: All right. Well, we'll let Mr Newcombe comment on that if he is
able to.
MR NEWCOMBE: Yeah. So, I don't believe -- so the people deciding, themselves,
that's actually what happens everyday anyway. What we'd like to put in place

35

are those strategic links to best handle those strategic movements and have
the overall best system if you are only talking about traffic, not forgetting public
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transport movements as well. NZTA would be best placed to answer why local
connections can't be made to there. There are genuine safety and genuine
reasons why you can't provide local connections in a number of places, as well
as looking at the overall efficiency.
5

Auckland Transport is very supportive of the way this Project has been
designed and is proposed to be delivered in terms of what it delivers, for those
movements and I don't believe we are trading off the local versus the regional.
The largest most critical regional movements are being provided for to the
greatest degree. Those local connections are able to still be made; they're not

10

being severed. There are opportunities for changes in the future, and those are
provided for. So, Auckland Transport is comfortable with the way the network is
being proposed.
MR WILLMOTT: Thank you, I think that reasonably covers my question.
Under 6.2, you say AT, NZTA, and KiwiRail have a partnership approach in

15

Auckland, with the goal to operate the three transport systems as one network.
Through the one network approach the organisations are providing an
integrated approach to moving people goods and services safely and effectively
throughout the region. The one network approach provides for the integrated
management and planning of transport networks with land use development as

20

outlined in the Auckland Plan.
This integrated planning, integrated management and planning, has
always interested me on the basis that people only shift their house every
seven years or so on average, partly because the hundred thousand dollars
odd cost of shifting. Whereas they shift their job, on average, about two year

25

intervals. I wonder how those can be integrated into a plan which enables
people to live close to their job sustainably?
~Comments from the Board (11.34 am)
JUDGE HARLAND: Well, can he really answer that? He's not a -- he’s only dealing

30

with the transport. Yes, it's not really a question for him.
MR WILLMOTT: Fair enough.
He did mention the integrated approach.
JUDGE HARLAND: Yes, he does, but I think that's background. It's background
material that -- because there is no rail component in this.
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So probably the crunchy issues are the ones that we're most helped by,
if I can -- I don't want to slow your flow, but the ones that are really in
contention, rather than the philosophical ones are probably more helpful.
MR WILLMOTT: I have difficulty in distinguishing between the two.
5 JUDGE HARLAND: Well, yes, and can I say I hope that we -- I think we have grasped

the flavour of what you wish us to grasp. It's really a question of which witness
can answer questions that are going to help us with the crunchy things we have
to decide.
~Cross-examination continues by Mr Willmott (11.35 am)

10

MR WILLMOTT: Right.
Under 8.12, Auckland Transport requires the following to be addressed
through designation conditions and or the framework agreement. A) future
proofing. Future proofing, for the extension of the busway further to the north.
15

I haven't noticed any future proofing -- well, again you're not -- you are public
transport. I was going to raise a question about future proofing.
MR NEWCOMBE: No, I am able to answer that one if you wish.
JUDGE HARLAND: Yes, that would be good.
MR NEWCOMBE: So, the Rapid Transit Network is part of my remit within Auckland

20

Transport and my involvement here, the design of the busway extension up into
Albany, does include the levels and the kind of direction setting for an onward
connection towards Silverdale. So, it's not being delivered as part of this
Project, but certainly that's been part of our thinking going forward. So, should
there be the need for a future busway connection towards Silverdale, this

25

design provides for that, and is able to be delivered without any redundant
work.
~Submission from Mr Willmott (11.37 am)
MR WILLMOTT: Yes, I would like to clarify a response I gave to the Board on this

30

matter, when it asked me whether I supported the addition of the busway
extension from Constellation to Albany, and I indicated yes, I did accept the
inevitability of that, and I would support it, if with reluctance, given that the rest
of it has been built already, and that my otherwise preference would have been
for a shoulder type facility to be developed for busways.

35

I do draw the line though at Albany, and I would suggest that from
Albany up to Silverdale, a busway should be part of a multi-purpose shoulder.
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JUDGE HARLAND: Right. Well thank you for clarifying that, and I'll make a note of
that and we will have the transcript. We will make that your concession is
limited to that effect.
~Cross-examination continues by Mr Willmott (1.38 am)

5

MR WILLMOTT: Yes.
You did mention you have inferred that the impact on the road network
would be considered. Would you not consider future proofing of the south
facing ramps both at Constellation and Albany expressway should be provided
10

for at this stage, including for the provision of detailed design plans or at least
schematic design plans to demonstrate that they are possible additions in the
future, if it's not agreed to add them at this stage?
MR NEWCOMBE: As I understand it, the future provision of the ramps from 18 to 1
south facing ramps had been considered and I don't know whether they were

15

shown specifically within the plans that has been provided to the Board, but
certainly that's been discussed as being future proofed and provided for, and
I've got comfort that those are able to be provided for. The level to which those
need to be provided as a design specifically, I don't know.
MR WILLMOTT: Thank you. I guess I'm really opening the question to the Board of

20

what's involved in future proofing for road network development?
JUDGE HARLAND: Right. It's probably a question of degree; it's always a question of
degree.
MR WILLMOTT: Yes, I agree.
8.12(b): Enable a shift from busway operation to future mode such as

25

light rail.
Given that the whole push for public transport and recentralisation and
so on, ostensibly is for sustainable development where energy would be saved,
would you not agree with my earlier statement that rail transit uses substantially
more energy per person kilometre delivered than buses? I did equate cars with

30

buses, but I'm now talking about rail versus buses.
~Comments from the Board (11.40 am)
JUDGE HARLAND: I think, and again, I'm sorry to interrupt, but I think -- we've got to
just be a bit careful about how far we can take all of this, again getting into the

35

philosophical. And if I could just explain, the future proofing is just being stated
as things which might happen in the future, that could be provided, rather than
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whether they should be. So, in a sense, the debate for that would be a debate
to have later on.
MR WILLMOTT: Yes.
JUDGE HARLAND: So, whether or not rail is a good idea later is not something,
5

probably, we can deal with. The fact is that the option is left open, and
someone at later date will decide whether it's a good idea.
MR WILLMOTT: Yes, he does say "enable", and I agree with what you're saying.
That essentially covers my interest. Thank you for addressing those questions
as best you can, I do appreciate your focus is public transport, but your

10

evidence did stray into the roading area to some extent. Thank you.
JUDGE HARLAND: Thank you Mr Willmott.
Do you have any re-examination?
MR BANGMA: No, Your Honour.
~Questions from the Board (11.41 am)

15

MR STEWART: Mr Newcombe, I've had a quick read of your summary which I see is
really just, as you say, summarising your Evidence in Chief. Thank you.
And I had a couple of points. You refer to this framework
agreement, and I'm not sure how relevant this is to us or not but I'd like you to
20

just explain a little bit about that, because at paragraph 3.2 (g) you talk about all
relevant matters of responsibility and ownership being able to be resolved
between the two organisations.
So I wonder a), has this occurred yet and is it a matter for this Board or
for an agreement with NZTA?

25 MR NEWCOMBE: So, I understand that Mr Lovell will be speaking on this later today,

who has been dealing with this matter specifically. So, I was aware that there is
a framework agreement under development which dealt with some of the
issues which have already been raised about the boundary and the connection
between the local network and this Project. So, there are a range of matters
30

which I'm not familiar with, but I understand will be dealt with by Mr Lovell later
on.
MR STEWART: Yes, and it comes up again in 8.6, but we'll hear about that later.
And in 8.7, you talk about because of the uncertainty, Auckland
Transport seeks conditions on the designations to address the matters.

35

Where have we got then with the conditions, because we've now got
a -- well, it's not quite a final version, but we've got a version which is fairly final,
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and I'm just wondering whether your concerns have been taken account of in
those designation conditions?
MR NEWCOMBE: I believe Mr Lovell will cover all of that, but I guess I was alluding
to the fact that that was underway, and that needed to be addressed at the time
5

my evidence was written, and I believe that is all now in hand, and will be
covered this afternoon.
MR STEWART: Right. And I suppose this might also befall in that category, in
paragraph 9.4, you refer to a condition to be included requiring the detailed
design of the Proposal, so as not to prevent and foreclose the integration of a

10

possible future Rosedale Road Bus Station.
So, is Mr Lovell going to deal with that as well?
MR NEWCOMBE: Yes, I believe he will.
JUDGE HARLAND: Right. There are two areas I'm interested in, because -- and the
first one is because of your role is a strategic role, and this might seem a rather

15

obvious and silly question, but you're providing these hub and spoke models,
and you're having -- you've got your bus stations at the centre of that, but then
there are these vast carparks around where people come, and drive their cars,
and our observation of the Albany area, for example, I'm just wondering
how -- what Auckland Transport's thinking is strategically about the efficiency of

20

that? Because it would still create more traffic on the local roads getting to the
bus station, it just reduces, potentially, one could argue, congestion from the
bus station to wherever, but might create it elsewhere. So, can you help me a
little bit with that?
MR NEWCOMBE: Yes, I believe Mr Cross or Mr Moore might have referred to the

25

Park and Ride system in relation to the public transport system. At a strategic
level, we would see Park and Ride being provided on a periphery, where there
aren't able to be provided efficient local bus services. The closer you get into
an urban area where it is built up and we can provide those local buses
efficiently, the less Park and Ride requirement there is, although there is

30

certainly the demand. Wherever we put Park and Ride people take it up, and
we get the request for more. But we are aware if we are putting in Park and
Ride in some locations, we are then completing with our own bus services. So,
we are looking again, as raised earlier, about the most efficient use of the road
network, not wanting to create local congestion around these stations, and

35

encourage people where they can to use the bus services. We are competing
with ourselves. People will drive a long way out of their way to Park and Ride,
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rather than catch a much more convenient local bus. It is perhaps a mindset
to -- as a barrier to them using that.
JUDGE HARLAND: All right, well, picking up on that, have you got any statistics to
show how many of those trips to the Park and Rides are single occupied
5

vehicles?
MR NEWCOMBE: I don't have those with me. I am aware we do do surveys of those;
we also look at origin destinations whether those are coming from an area
served by a local bus service. That constantly changes, especially in this area,
where the land use is growing. So, areas that used to be unserved by a bus or

10

didn't used to have any housing on them, now have a new number of people
coming from there. What we are looking at is trying to create more efficient use
of those carpark areas whereby people who are multi-occupant vehicles or
perhaps an electric vehicle or something like that get preferential parking, and
people who are single occupant vehicles perhaps have to walk further at the

15

carpark, but all the time, making the local bus alternative as viable as we can,
through ticketing and efficiency and frequency, and that will be -- that offering
will be different station by station, depending on where they are on the network.
So, Albany is different to Constellation.
JUDGE HARLAND: Right, so you have plans and process to address those things, is

20

that right?
MR NEWCOMBE: We do. And so we have plans -- we get constant requests for Park
and Ride buildings right across our network, but our strategic thinking is those
are best placed at the periphery. It doesn't stop us or any other provider in the
future providing those and charging for those, where people say they would like

25

to drive to one in a place but we don't provide for it, for a strategic reason. So,
we are looking Albany to increase the supply of parking for the Park and Ride at
the station.
We are not providing to do that at other stations in the network for those
local traffic congestion reasons and to not compete with our own buses.

30 JUDGE HARLAND: Right. Well again, possibly not a matter for this Project, but it

seems to me with app based technology it wouldn't be that difficult to do
something like a shuttle service?
MR NEWCOMBE: Yes.
JUDGE HARLAND: Has that been contemplated?
35 MR NEWCOMBE: So, we are increasingly looking at that; we have actually started

using, on our own travel planning app, we have now an ability to connect to
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Uber, as part of that. So, you don't just get told a bus timetable, you get told an
end of journey, or beginning of journey, potential to use other services. So we
are trying to use technology more smartly, and give people choice. That was
one of the comments I made earlier, about this isn't just about a motorway
5

connection; it's all of the other trip modes and purposes that we're trying to
provide for, and to give people the information and the ability to take those.
So, we are looking at app based travel information and ticketing and joining up
those trips to enable that overall service to be made in a more efficient way.
JUDGE HARLAND: So, do I take it from your answers that that's something which is

10

to be implemented later but it's being thought about now, or is it something
that's being implemented now?
MR NEWCOMBE: It's underway now. I guess we're only in our first steps. We've
only had a couple of new apps come out this year. And often we notice that
people have taken a bus trip or tried something and didn't like it a few years

15

ago; they haven't realised that it's been substantially improved. We get a lot of
people say, I don't like taking the bus. Then they go on the northern busway,
and they have a great experience, and then they come back.
So, we are trying to improve our offering through a range of different
technologies and vehicles types and different networks improvements. All of

20

which we're trying to plan for in a growing city, which is one of the challenges
we face here.
JUDGE HARLAND: And you might not be the proper person, but because it was only
raised this morning I feel obliged to put it to you, one of the themes of the Bike
Auckland people is that there need to be more, and will be if this Project is

25

approved, need to be more facilities available for people actually to safely leave
and park their bikes at the various stations.
MR NEWCOMBE: Yes.
JUDGE HARLAND: Are you aware of strategic planning in relation to that?
MR NEWCOMBE: Yes there are, and Ms King may have referred to that as well, that

30

we are having greater integration between our public transport and the cycling
units, and a lot of this is based on what we call the first leg/last leg, which is
being able to walk or cycle to a station, but for a cyclist you do need a locker or
a cupboard, rack, and those are things which we are increasingly providing for
our -- at public transport stations. But the point was also made, there's no point

35

doing that unless you have the local network that people can use to get there,
because the roads in some cases are hostile. So, we are increasingly
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integrating those parts of our planning within Auckland Transport, and cycling,
and the public transport.
JUDGE HARLAND: Again, in fairness, because I've put this out there to other people,
an inference that we might draw is that there is a disconnect between the
5

prioritisation of maybe an NZTA Project like this, and the ability of an entity
such as Auckland Transport or the Auckland Council to respond by providing
their financial share to improve the flow-on effects to the local, or to improve the
Project generally from a local perspective.
Is that a fair inference to draw or not?

10

I see, for example, just to give you the context, you've referred in your
Evidence in Chief at 7.1 to strategic concept planning documents, and I'm keen
to know whether those longer term documents provide an impediment to being
able to swiftly respond in a financial sense to other opportunities that arise,
through for example, something like this Project?

15 MR NEWCOMBE: The ongoing ability to fund infrastructure and services in a growing

city is a challenge for us. It's something that NZTA, being centrally funded,
might not have as great a challenge with. The projects were listed already.
The challenge we had with this Project was it became an accelerated one, and
at the point that it became worked upon we didn't have enough knowledge
20

about the local impact and what we would need to do to catch up and to provide
for that integration. We are now at this stage of doing that, but there is a lag as
to what we can deliver, and we have a number of other parts to the region
where there are existing problems that we're already trying to fix. Whereas
what we're trying to do here is create an opportunity, and so, it's a balancing act

25

for us to cross the region, to know whether we should fix that problem or
provide here. What we are trying to do is create -- and it was mentioned by
Bike Auckland -- unlock the benefits of any investment. So, if there is going to
be a cycle way put in, the benefits of that cycle way is only unlocked when you
provide those local connections. So, we have a role in part of that, and so we

30

will do whatever we can within the financial constraints that we have.
JUDGE HARLAND: Yes. Well I'm not mentioning that to be critical; I'm really
mentioning it to see whether there's some opportunity for us to be able to
assist, to highlight this issue, in the hope that the powers that be might consider
it, and I'd like you to comment on that, whether you think that's a good idea, and

35

secondly, if you did, how -- what your ideas would be to enable that to occur in
a more integrated way in the future?
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MR NEWCOMBE: So, I was involved in the Waterview connection hearing as was
mentioned this morning by Bike Auckland. That was one where there'd been a
fairly strict demarcation between what the designation provided for and what
might have been expected in terms of providing a local cycling network, even
5

though the motorway was in a tunnel, and the outcome of that was that the
network was the most important to complete to unlock the benefits that were
being sought by the Project, and I would say the same thing here, that there is
a strict boundary within the footprint of the designation, but with this one
network approach we're trying to look at the overall benefits of doing the

10

Project, as a whole. And so, part of our framework agreement which you will be
hearing about this afternoon, is about how we best do that. We are limited by
our funding constraints, and our ability to react as timely as NZTA does.
So, the agreements -- we are in a much better place than we have been
in the past, in terms of agreeing the importance of the various parts of the

15

transport network and more and more it's not about a strict legal boundary; it's
more about how do we collectively create the overall benefits for the Project?
And that might mean that there's investment on both sides that might go -- be
differently allocated than a strict ownership of assets.
JUDGE HARLAND: All right. So, I need to be a bit more direct. An inference we

20

would be able draw from this is that AT or AC don't have any money to do
certain things because it's not within their planned budget, and given that this is
an accelerated Project, their ability to respond in a nimble way to that
opportunity is limited by that fact.
What I want to know is, what it would take to fix that problem?

25 MR NEWCOMBE: There are probably a number of ways that could be addressed.

We do work with NZTA on ways for us to receive advanced funding from them,
and that's happened around the region in a number of ways, whereby they
recognise we can't fund it in a timely manner, and there's a financial
arrangement made separate from the Project, but through the funding
30

agreement that we have with them, the funding assessment rate that we get
from them. There are other side agreements, of which you will be hearing one
this afternoon. That can be one, and there are obviously designation conditions
which could be applied.
I think we would like to be able to come to the table with an agreed

35

NZTA, AT position rather than one party kind of having something imposed
upon the other.
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We are increasingly in alignment as to what we're trying to deliver. Our
constraint is obviously just on the financial side.
JUDGE HARLAND: Yes. So, there's nothing from a plan perspective, like strategic
planning documents, that create an impediment for you?
5 MR NEWCOMBE: Not that I can see, no.

JUDGE HARLAND: Right, so it's not -- it's more a matter of advanced warning and
negotiation, is that it?
MR NEWCOMBE: I believe so, and good faith bargaining for want of a better term.
JUDGE HARLAND: All right. I think that's as far as we can take it. Thank you for
10

that. Are there any questions arising? No. All right.
Thank you very much Mr Newcombe.
(The witness withdrew - 11.57 am)
JUDGE HARLAND: That will now take us to Mr Greenaway.

15

~ROBERT JAMES GREENAWAY (Affirmed) (11.58 am)
~Examination by Ms Sheard (11.58 am)
MS SHEARD: Good morning. Do you confirm that your full name is Robert James
Greenaway?
MR GREENAWAY: Yes.

20 MS SHEARD: And do you confirm you've prepared two briefs of evidence dated 20

April 2017 and 15 June 2017?
MR GREENAWAY: I have.
MS SHEARD: And do you confirm that you have the qualifications and experience
outlined in section 1 of your Evidence in Chief?
25 MR GREENAWAY: I do.

MS SHEARD: And do you confirm that the statements that you have prepared are
true and correct to the best of your knowledge and belief?
MR GREENAWAY: I do.
MS SHEARD: And have you prepared a summary statement?
30 MR GREENAWAY: I have.

MS SHEARD: Could you please read that summary statement?
MR GREENAWAY: Sure.
This summary statement provides a summary of my Evidence in Chief
dated 20 April 2017 and my rebuttal evidence, dated 15 June 2017 and
35

includes ...(Reads 1.1 - 3.2 a)... as used by Ms Barrett in her evidence, in
order to avoid confusion.
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I should say that various documents refer to these things differently.
So, even though we're trying to be consistent we will not be consistent with
existing material.
And a map showing these areas referred to as Rosedale Park West
5

and Rosedale Park North.
I concluded that I remain of the opinion that the Project has achieved
an appropriate ...(Reads 3.2 - 5.2)... on this basis, there is sufficient
alternative sports field land to meet projected demand.
~Questions from the Board (12.04 pm)

10

MR STEWART: Mr Greenaway, I've got your evidence here in chief and I'm just
going through it quickly, I think what you are telling us is fairly clear. Just one
point which came up through your evidence just a minute ago, the upgrades
at Caribbean Drive, whereabouts was that?
15 MR GREENAWAY: Actually, we printed out a Google maps aerial of the area

earlier that might assist with this.
MS SHEARD: So, I think Ms Williamson with her summary statement handed out a
Google map that she was going to talk to. I'm not sure if that Google map
goes down far enough actually?
20 MR GREENAWAY: Caribbean Drive is well south of the development area, so it's

within the Unsworth Heights residential area, so that's the large area of
reserve block that wiggles through that residential setting.
MR STEWART: I understand where Caribbean Drive is, but I understood -- I
thought from your summary report that there must be a reserve in the
25

Caribbean Drive area somewhere which I'm not aware of?
MR GREENAWAY: I would have to grab a map actually for that.
MS SHEARD: We could actually bring that up on Google maps for you. It is quite
some distance down Caribbean Drive, quite some distance south.
MR STEWART: Fairly near the top of the ridge with Sunset Road?

30 MS SHEARD: You are testing my geography now. I'll bring it up on Google maps

for you.
MR STEWART: Sorry, on my evidence they don't go that far south either.
MS SHEARD: I think it's the one where she's holding the arrow, is that correct?
MR STEWART: I see.
35 MR GREENAWAY: That's my understanding, yes
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MR STEWART: And State Highway 18 is further north. Yeah, I see the retirement
village there. Okay, so it's actually in the catchment of the Alexandra Stream
basically?
MR GREENAWAY: Yes, it is.
5 MR STEWART: Look likes it anyway.

MR GREENAWAY: Yes. Yes, it is, yes.
MR STEWART: In paragraph 7.22 of your Evidence in Chief you referred to release
of up to 9 hectares at Rosedale Park South, and then in A and B are some
other matters, financial compensation and comparable land. And I just
10

wondered what's the current situation regarding the comparable land or
compensation? Have there been negotiations continuing with the Council on
that matter?
MR GREENAWAY: I understand that they are. I'm not a party to those
negotiations, so all I know is that I understand it that process is continuing.

15 MR STEWART: And as far as you know that will lead to some satisfactory

resolution either through the Public Works Act or some other way?
MR GREENAWAY: I'm assuming that it's purely within the Public Works Act as a
compensation package, either land or financial compensation for that loss of
open space. So, my focus has been on are the demands for recreation being
20

met in that area, and looking at the ability to provide for those replacement
supports field that are being lost at Constellation Reserve. The quid pro quo
is that you've got the three fields at Rosedale Park South, you've got
North Hockey relocated, so the sports fields, that is all dealt with. The final
thing is that there is actually a net reduction of Auckland Council land, which

25

is compensated for through the PWA.
MR STEWART: I take your point in the evidence that the sufficient sports fields
land in the local area available to provide for demand up to 2045. And that is
presumably without -- is that assuming that these, shall I call them
reallocations of land take place, or does that include financial compensation?

30 MR GREENAWAY: No, that's separate.

MR STEWART: Okay, thank you.
JUDGE HARLAND: Just picking up on that sports field issue. To support your
conclusion you've referred to the Longdill Report and you disagreed with the
Albany Field Review, correct? Well, the conclusion in the Albany Field
35

Review that an extended 68 hours extra per week were required?
MR GREENAWAY: No, I don't disagree with that.
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JUDGE HARLAND: You don't?
MR GREENAWAY: No, no. I don't think there is any disagreement at all actually.
It's quite well encapsulated in the Joint Witness Statement in terms of
referring to Rosedale Park South in terms of the ability for Auckland Parks to
5

go through and say "based on what we understand to be the long-term
demand for supports field in this area, and our expectation that Constellation
Park will form part of the provision for that and the Proposal takes out those
three fields, two to three fields, the -- what's left at Rosedale Park South with
the Proposal in place is two to three fields, so that's the existing harbour

10

facility. So, it's purely a provision basis. Can we provide more sports fields
as planned?
JUDGE HARLAND: The problem when I looked at the Longdill Report, it's quite
limited. It only in fact deals with three codes, football, rugby, and league. It
doesn't deal with anything else, and is that what we're talking about here?

15

It's a very limited report as I understand it. You can challenge me if I'm
wrong, but is that all the -- if that's just -- it's just talking about community
football rugby and league, what about other sports fields?
MR GREENAWAY: I've actually taken it to be -JUDGE HARLAND: Well, have a look at executive summary in A, it says "field

20

demand" and it talks about community football, rugby, and league. And then
it goes on to talk about, with all of the codes, and it really is only dealing with
those as far as I read it. It doesn’t refer to any other sports.
MR GREENAWAY: I have taken it though as being what is expected to be provided
for in the setting. These are the relevant provisions for the affected area.

25 JUDGE HARLAND: Well, are they? Where does it say, that was my point?

MR GREENAWAY: Well it's the -- you have the main report, and then you have the
supplementary report for Albany fields.
JUDGE HARLAND: Well I've only got what you appended.
MR GREENAWAY: I'm just going through and finding the additional -30 JUDGE HARLAND: And it just didn't seem to me that there was any particular link.

I mean, the same comment can be addressed to Ms Barrett, are we only
dealing here with those kind of sport field shortages, or are we dealing with
something a bit bigger than that, and are the replacement opportunities only
the limited to those codes? Winter sports fields in other words.
35 MR GREENAWAY: It's a fair question, and I have taken it that this analysis -- I'm

just actually trying to find where the, the specific analysis for Albany fields is.
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I actually thought I had appended it to my evidence -- to my rebuttal
evidence, and I'm struggling to find it.
JUDGE HARLAND: Well, all of the analysis in the tables talks about breakdowns of
teams et cetera to provide the basis, but as I say, it's community football,
5

rugby, and league.
MR GREENAWAY: And I have taken that to be -- here we go. If you go to page 94
of my rebuttal evidence.
JUDGE HARLAND: All right, well let's just hope that's common to the iPad at the
same page number, we will be positive and hope that it is. That's the

10

membership headed up page 93, or is it actually headed up page 94?
MR GREENAWAY: 94. It's got Albany Field Review.
JUDGE HARLAND: Yes.
MR GREENAWAY: If you look -- and that's specific to this particular area for this
particular project, it is general to fields and it includes sand carpet fields or

15

soil based. In that analysis I have not seen a specific reference to only
limited codes.
JUDGE HARLAND: But all of the analysis in the preceding part of the report is
dealing with that, and that's the basis upon which the conclusions are
reached. So, I mean the point is just that, you know, we're looking big picture

20

here, but if the conclusion is that the only sport field shortage is in relation to
these codes and what's proposed here is only going to be provided for those
codes, well, good. Leaving aside hockey of course, that's separate. But if it's
not, I guess we need to know about it.
MR GREENAWAY: I'd encourage you to ask Maylene from Council just to clarify

25

that, but the critical thing is for this, there are three fields lost at Constellation
Park, for whatever purpose they are used for, there are three fields, two to
three fields, I should say, and two to three fields for whatever purpose they
may be used for at Rosedale Park South, so the quid pro quo is there. There
remains all the opportunities that Council currently has to develop the

30

remainder of Rosedale Park for whatever sports fields they like, and hockey
is catered for.
So, if you go through and you just say look, in terms of sports fields,
regardless of what codes are being discussed, those are being -- the loss of
area for fields is being mitigated by the Project.

35 JUDGE HARLAND: All right. Well, I just wanted to make sure what was being

relied on for that, because if we do a report we don't want to be inaccurately
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referring to all sports fields for certain codes if it's only designed to in fact
deal with a number. But your point is a fair one. I'll ask Ms Barrett about
that.
Thank you. I don't have any other questions. Has anyone got any
5

other questions arising?
Mr Willmott, I don't know that you'd asked to cross-examine this
gentleman?
~Submission from Mr Willmott (12.15 pm)

10 MR WILLMOTT: No, I haven't. I could ask the question of a subsequent witness, it

may be more appropriate to ask this witness.
JUDGE HARLAND: What do you want to ask about?
MR WILLMOTT: The relocation of the pony facility at Rosedale.
JUDGE HARLAND: I'm not going to let you do that unless you've given notice of
15

that, right? It's contentious, we understand it's contentious. It's up in the air
as to whether it can actually be achieved at this particular point in time.
MR WILLMOTT: Yes. I raise that question as a member of the local Greenhithe
Residents Association Committee -JUDGE HARLAND: Well, have you filed --

20 MR WILLMOTT: -- which is one of the areas of interest that I listed in my original

evidence.
JUDGE HARLAND: Well, what do you think?
MS MCINDOE: Sorry, Your Honour, but the Greenhithe Residents Committee as
far as I know hasn't submitted, and given that no notice has been given of
25

this question I am reluctant to support it.
JUDGE HARLAND: Right. So, do you think that you were representing those
people in your original submission Mr Willmott, is that -MR WILLMOTT: Only to the extent that the committee elected to write a letter in
support of my overall submission.

30

~Comments from the Board (12.16 pm)
JUDGE HARLAND: Right. Well, I think your submission was limited to the matters
that you've addressed and not to the pony club.
35 MR WILLMOTT: I didn't address the pony club directly.
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JUDGE HARLAND: I think, unfortunately, I'm going to have to say no, all right,
because it's not within the scope of your submission.
So, any other questions arising?
No. Thank you very much Mr Greenaway.
~(The witness withdrew - 12.16 pm)

5

~MAYLENE LOUISA BARRETT (Affirmed) (12.17 pm)
~Examination in Chief by Mr Bangma (12.17 pm)
MR BANGMA: Is your full name Maylene Louisa Barrett?
10 MS BARRETT: Yes.

MR BANGMA: And have you prepared a statement of evidence in this matter dated
25 May 2017?
MS BARRETT: Yes.
MR BANGMA: And a summary statement?
15 MS BARRETT: Yes.

MR BANGMA: Are there any corrections you wish to make to either of those?
MS BARRETT: No.
MR BANGMA: Do you confirm that the contents of your evidence and summary
statement are true and correct to the best of your knowledge?
20 MS BARRETT: Yes.

MR BANGMA: Could I ask you to now please read the summary statement thank
you?
MS BARRETT: Firstly, corrections to my Evidence in Chief. At section 7.30 of my
Evidence in Chief it should be clarified to state that the development of 3 new
25

fields ...(Reads 1 (a) - 4 (b) of Summary Statement)... Panuku, a CCO at
Council, has asked NZTA for time to consider ...(Reads 4 (b) - (c) paragraph
of the Summary Statement)... I understand the Board has asked the council
to provide clarification on the origins of the underpass, and its intended
function when built.

30

We've done a bit more digging and we've been able to go back as far
as 1991 where it was existing at that time as a pedestrian underpass. We
found the environmental impact statement dated 1991 for the Upper Harbour
Highway stage 1 and Constellation interchange. That's as far as we've been
able to go, and at that time it was a pedestrian crossing.

35

In 2010 ...(Reads 4 (c) 3rd paragraph - 4(f))... as I understand this is
important to hockey.
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JUDGE HARLAND: So that probably takes us to the break. We've got
cross-examination by you, Mr Willmott? Yes, you've got some questions for
this witness? Yes? And we've got also from you is that right?
MS MCINDOE: Yes.
5 JUDGE HARLAND: I think we'll take the break at this point and we will come back

at 1.30 and then we'll pick this up thank you.
~(Adjourned 12.31 - 1.31 pm)
10 JUDGE HARLAND: Thank you Ms Barrett you are on your former oath, thank you.

~Examination in Chief continues by Mr Bangma (1.32 pm)
MR BANGMA: The first is just a point of clarification Your Honour. Ms Barrett, before
the lunch break you were affirming your evidence; I believe I asked you if you
15

had any corrections that you wished to make to your evidence and I believe you
said no. So, to clear up some confusion on that point, as I understand it, in
your summary statement at paragraph 1(a) through to (d) you have helpfully
provided in writing what I understand to be some corrections to your Evidence
in Chief is that correct?

20 MS BARRETT: Yes.

MR BANGMA: If I might just take you then Ms Barrett to paragraph 3(a) of your
summary statement and it has above it the heading "summary of issues
resolved and unresolved" and in paragraph 3(a) you are referring to the position
in relation to the reinstatement of Rook Reserve following construction and the
25

conditions which have been proposed in relation to that. And from reading on
in that paragraph, you've identified that the amended conditions dated 25 July
should in your view include additional mitigation above and beyond what's
currently proposed. And you've' said should include boardwalks, walkways,
seating and viewing platforms and you've also referred to a separate basketball

30

half court and you've noted that those were matters which were agreed in the
recreation and reserves conference on 22 June, is that correct?
MS BARRETT: Yes, it is.
MR BANGMA: In case it assists the Board, there is a set of agreed conditions
attached to the Joint Witness Statement recreation and reserves dated 22 June

35

2017 and at annexure 2 to that statement, condition 6(b) sets out wording in
relation to the reinstatement plan for Rook Reserve and then Your Honour
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there's items (i) and (j) which I think in essence were intended to cover those
matters.
It appears somewhat in the subsequent changes in the conditions that
were made by the planners, this is something which for whatever reason hasn't
5

been included in the latest version of conditions attached to Mr McGahan's
supplementary evidence, but I've had some discussions with my learned friends
for NZTA over the lunch break and they have indicated a willingness to amend
the condition that goes with Mr McGahan's evidence so that there would be an
additional item which refers to providing recontouring and landscaping of the

10

remainder of the reserve and including features such as walkways and seating.
Would that go some way towards addressing your concerns Ms Barrett?
MS BARRETT: Yes it would.
MR BANGMA: And I understand from my discussions with my learned friends there's
not a willingness at this stage to provide a second separate basketball half

15

court as you've indicated in your summary statement.
Now just to clarify, in your view, the purpose of a second half court, is
that relating to the fact that the one half court that's proposed would sometimes
be used by machinery, is that what creates the need for the second one in your
view?

20 MS BARRETT: Yes, the idea for the second one came up in discussions with NZTA

around the potential concept plan for Rook Reserve and they raised it
themselves.
MR BANGMA: So, it's something that was volunteered by them at one point is your
understanding?
25 MS BARRETT: Yes, it was.

MR BANGMA: But from your point of view as a witness who's experienced in giving
evidence on recreational matters is the effect you're concerned about if the one
court that's proposed was sometimes used by machinery, it couldn't then be
used for basketball, and that would create some sort of adverse effect, that the
30

concern you have?
MS BARRETT: Yes. The clearing out of stormwater ponds can take weeks in some
cases.
MR BANGMA: And do you have any idea about how frequent in occurrence that
would be?

35 MS BARRETT: It depends on precipitation, between 5 and ten years I understand.
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MR BANGMA: So, you understand that that's something which would happen every
five to ten years?
MS BARRETT: It depends.
MR BANGMA: It depends, all right.
Then, just staying with your summary statement then, if I can take you to

5

page 6 of your summary statement, and that's the part where you are referring
to the condition precedent for the relocation of hockey. And the last paragraph
you indicate that you have reviewed the latest condition IHF1, so that is the
condition precedent attached to the NOR conditions dated 25 July, now I
10

appreciate that was probably the most recent version of the conditions you'd
seen at the time this summary statement was prepared and the hearing was
subsequently adjourned. Have you seen the latest version of that condition
attached to Mr McGahan's evidence of 4 August?
MS BARRETT: Yes, I have.

15 MR BANGMA: Is that the same condition, you're happy with that latest condition?

I believe the page reference if you are looking for it is page 28 of Mr McGahan's
supplementary evidence.
MS BARRETT: Could it be confirmed whether it's been changed or not?
MR BANGMA: Well my understanding is that it hasn't.
20 JUDGE HARLAND: Well it doesn't say that at the beginning of Mr McGahan's.

MR BANGMA: My understanding is it hasn't changed Your Honour.
JUDGE HARLAND: No, and she can read it anyway.
MR BANGMA: Indeed Your Honour, indeed.
JUDGE HARLAND: So have you had a chance to read it?
25 MS BARRETT: I haven't had a chance to compare conditions but I understand it is the

same.
JUDGE HARLAND: So if it's the same you wouldn't have a problem?
MS BARRETT: No.
JUDGE HARLAND: Perhaps you can confirm that afterwards?
30 MR BANGMA: Yes, thank you Your Honour.

Now, then there were just two remaining matters, both of which arise
from questions from the Board earlier today.
Ms Barrett, earlier today Ms Barrett asked Ms Williamson for the Hockey
Trust whether she was aware of what would happen to the existing facilities that
35

hockey has once hockey has been relocated and Ms Williamson indicated I
think to the Board she understood those facilities wouldn't still be used as
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sporting facilities and that there were discussions of some sort with Watercare
about them using the land.
Have you had any involvement in that or are you able to add anything to
that?
5 MS BARRETT: I've been shown a letter from Watercare to Auckland Council

indicating that they are looking to acquire from Council that piece of land, yeah,
for the expansion of their facility.
MR BANGMA: And then the last matter, although this is something perhaps
Your Honour and the Board would get to in any case, there were questions to
10

Mr Greenaway in relation to the Longdill Recreation Report, and as I
understand it, the coverage of that report and what different sporting activities
were covered, and whether it was just winter activities relating to certain
supports, or was it broader than that, are you able to assist the Board in your
understanding of what that report covers?

15 MS BARRETT: I'm not an expert in sport field development but I have spoken to the

manager of the delivery of sports fields. When the Longdill Report was
prepared, and the original one, in 2014, it was based, I think on 2014 population
and it was based around weather related needs. So, winter sports are
dependent on -- well they're affected by the weather, and so at the time it was
20

understood that that weather would affect the -- to the most degree, the
availability of sports fields. So, that was the winter model. So, things have
changed in 2015 to base the needs on the population growth rather than
existing population. And also to include a summer model; they also, there will
be more information available at the end of this year which will include both

25

winter models and summer models and it is understood, but they haven't got
the information available yet, that it's actually the summer model that has the
greater need than the winter model. So, the only information that we've got
currently is based on old information and that's the Longdill Report. So, it
will -- yeah, with reference to it only having the three sports codes, the new

30

information will include more information on diversity; so Auckland population is
much more diverse now. We've got lots of immigrant populations that have a
different type of sport needs and that obviously has been included in the three
codes information that we've got now. So yeah, at the end of the year we'll
have much more information around the land that we need to provide for all of

35

the sports.
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~Questions from the Board (1.45 pm)
JUDGE HARLAND: What I'm just concerned about here is there is a position that's
been taken which initially was that there isn't mitigation provided for a number
of sports fields, that was your evidence, that there needed to be that. My
5

understanding now is that you have agreed that there is the ability to meet the
shortfall that's proposed to be taken by the Project, is that right?
We can't speculate about future we've got to deal with what we've got
now. And what I'm just concerned about, quite frankly for both experts if I can
say it, is that you've referred to -- the Longdill Report's been prepared to us, I

10

just read it, I'm not an expert on this, but I just read it and it seemed very limited
in its application. And yet the inferences that were sought to be drawn from it
were much wider than that.
So, I just want to understand what the position is so that we are fully
appraised of whether or not the Auckland Council says that mitigation is being

15

provided for these lost sports fields or not? It doesn't help me if you're talking to
about what's going to be available at the end of the year.
MS BARRETT: The Longdill Report says that you can provide enough sports fields to
meet demand, 2014 demand, 2014 numbers, by providing new fields where the
ponies are currently grazing and upgrading existing fields at Caribbean Drive

20

and existing fields at Rosedale Park north.
I agree on that point. But my wider point is that all of the land that we're
losing means that we can't provide for increased population growth and also the
loss of land at the same time that we had land banked at Constellation
Reserve.

25 JUDGE HARLAND: Right, so let's be clear about this, you're saying two things then,

you're saying that there isn't mitigation because a), there isn't a replacement of
the three fields that are being lost and b), in any event, it's not providing for
future population growth, is that what you're saying?
MS BARRETT: Essentially, yes.
30 JUDGE HARLAND: Well I don't want to know "essentially", I want to know exactly

what you're saying.
MS BARRETT: To provide for future sports field provision requires upgrading of
existing facilities and the relocation of existing lease holders.
JUDGE HARLAND: Yes, we understand that, but we're dealing with the assertion by
35

Auckland Council that there isn't adequate mitigation being provided for these
sports fields and I'm not trying to be difficult or harsh on you but I want to really
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understand absolutely what your reasoning is for this, and what I'm hearing is
that it's two-fold, firstly, you're concerned that you're losing the potential for
these three fields and it's not being offered -- there's no three fields being
offered elsewhere or able to be provided elsewhere at the moment. And,
5

secondly, you're concerned that regardless of that, the -- there's future
population growth which is not being taken into account, is that the position?
MS BARRETT: Yes.
JUDGE HARLAND: All right. So how can we take into account future population
growth if we don't have any data to support that at this time? Because you've

10

got space for three fields here, it's, I guess the use of the fields that you might
be talking about, but if there's three to be lost, what's future population growth
got to do with the loss of the three fields? Well, you can have a think about that
and we'll come back to it. Because I don't want to put you in a situation where
you're put on the spot so to speak, I think we'll just carry on and you can have a

15

think about that.
And so, I guess what I'm troubled about, just to explain it a little bit more,
is yes, we have an issue of future population growth, but if we've got three
sports fields provided for, future population growth is not going to make much
difference or is not going to increase that loss, it's three sports fields. It is what

20

it is, in other words. If you're looking at planning for the future, that's a role that
Auckland Council would have to take into account. But I'm trying to understand
how that would link into mitigating a loss here.
So, that's what I'm thinking, and you can have a think about that and
we'll come back to it.

25

So, I'm sorry, you might want to pick that up in a different way so that it's
less threatening coming from me?
I'm interested in the Longdill Report, I still don't understand how the
Longdill Report assists with this one way or another, or whether it's even
relevant?

30 MR BANGMA: I don't have any further questions on that, Your Honour.

~Cross-examination by Mr Willmott (1.51 pm)
MR WILLMOTT: As I see it, the problem that you've just been wrestling with is caused
directly by loss of the existing four hockey fields and their displacement on to
35

recreational land elsewhere, so that the existing hockey field complex is a net
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loss to the system, that's directly responsible for the problems that we're looking
at, is that your perception as well?
MS BARRETT: Not necessarily. We're talking about the Constellation land and the
loss of the land bank on State Highway 18 and State Highway 1, which was -5 JUDGE HARLAND: It's a different issue Mr Willmott, there is some additional land

that's available that is being lost that's the sports fields that we're talking about,
not the hockey, that is additional to the three sports fields that are to be lost.
MR WILLMOTT: Perhaps my question is not related to what you were discussing, but
it still holds good I suggest, would not the loss of three sports fields be offset if
10

you could retain the four hockey fields pretty much in their present location?
MS BARRETT: That is what has been agreed in the Joint Witness Statement.
However, I understand that Watercare are looking to acquire that land.
~Submissions from Mr Willmott (1.53 pm)

15 MR WILLMOTT: Now, is Watercare a part of this hearing I am not aware of it myself?

JUDGE HARLAND: Yes they are, they have reached an agreed position.
MR WILLMOTT: They have reached an agreed position which prejudges this hearing
then?
JUDGE HARLAND: No, we have to consider whether we agree with it or not.
20 MR WILLMOTT: Right. Thank you. As I see it Watercare has a lot of land. I have

spoken with a retired chief engineer at Watercare of that facility. He's not
aware of any more recent plans since he retired. And I have not managed to
contact the present chief engineer of Watercare, but -- so I'm only going on his
outdated understanding.
25 JUDGE HARLAND: Right, well I'm going to stop you there Mr Willmott, you are asking

questions of this witness about reserves and recreation.
MR WILLMOTT: I'm finding out if my question would be legitimate.
JUDGE HARLAND: You can't really put anything to this with witness about Watercare
because she won't understand, all she can say is what she said, she
30

understands that that's what they want to do, it's not a done deal, it will be
subject to us agreeing to all of this and everything else.
~Cross-examination continues by Mr Willmott (1.54 pm)
MR WILLMOTT: Okay, could I put it a different direction on it, you will be unaware

35

that I have proposed an alternative design which would exclude the two ramps
which thicken out the State Highway 18 into the hockey grounds, so that

Page 693

without those two off-ramps terminating in Caribbean intersection, the
motorway complex could be shifted southwards away from the hockey fields,
still intruding onto ground 4, but I have suggested in my Proposal that ground 4
be slid north-east wards towards Watercare land with a wall on the boundary if
5

necessary, to enable its retention as a field. Field number 3 may be marginally
affected too, depending on the detailed design, but it appears that there's ample
room for that to be shifted or slid north-eastwards by a few metres as may be
necessary and that would enable the hockey fields to stay as they are.
Now, in my original submission I indicated I was concerned about the

10

cost of that, of shifting that facility and loss of that facility and also the domino
effect, and I use that term on all other recreational land users and I raised the
problem which you echoed, that there's no provision for future population
growth which could be significant in this area, but there is proposal to diminish
the existing open space.

15 JUDGE HARLAND: So we need a question, so what's the question?

MR WILLMOTT: I mean, are you aware of any objection to or reason why and given
what I've just described the hockey facility could not remain where it was, that's
question number 1.
JUDGE HARLAND: Let her answer that one.
20 MS BARRETT: I wouldn't be able to comment on the design of the Proposal.

MR WILLMOTT: I would indicate I have haven't done detailed design either it's just I
used my judgment.
JUDGE HARLAND: I don't think it is within her expertise really, so what's the next
question?
25 MR WILLMOTT: The next question is if that could be retained, would that make the

overall situation easier for you to deal with than what you've got to deal with at
the moment, which is a relocated hockey facility?
MS BARRETT: So, you're asking if the Proposal could be redesigned so that the
hockey facility could retain four fields where it currently is? If that could
30

happen, then yeah, yes.
MR WILLMOTT: Now, I should say that I have a vested interest here, I live adjoining
Wainoni Park and thoroughly enjoy, as I know many of the other people in the
area do, the walking facilities provided through that park. I don't personally use
the sports fields, but I do watch people playing and more particularly, the pony

35

club is close by and frequently host -- and I know they fully use their land with
the membership they've got. A horse requires a certain grazing area, and they
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are full up, as is the Riding for the Disabled which has made a submission to
the Greenhithe Residents Association -~Comments from the Board (1.58 pm)
5 JUDGE HARLAND: I'm going to stop you there again sorry, Mr Willmott, because

that's for the next process to do with the Proposal, all right, it's not something
we can deal with.
We just have to deal with whether the proposals for the relocation of the
hockey are certain enough and second -- and part of that will be whether the
10

moving on of ponies and BMX is certain enough in terms of what's proposed,
that's all we can deal with. We can't deal with whether it's a good idea for the
pony club to be relocated to the reserve because another decision making body
is going to make that call. Do you understand? I'm not trying to be difficult, it's
again a question of jurisdiction, or powers that we have to deal with that issue.

15 MR WILLMOTT: It's just this witness is dealing with all of the recreational reserves.

JUDGE HARLAND: Well she is, but she can only give evidence to us about that
aspect which is only proposed at this stage, it's not a certain outcome. It's what
they want to happen, but it's not a certain outcome because another decision
maker has to make a decision about that at another date.
20 MR WILLMOTT: I was going to raise a question about the Wainoni Pony Club being

used to capacity at the moment and the difficulty of adding two other clubs on
top of it, is that an acceptable question?
JUDGE HARLAND: Well, I think that is for the next body of decision making about
whether it can in fact be relocated. All we've got to deal with is whether it's
25

certain enough, or to provide for the eventuality in case it's not.
So, as it stands at the moment what's proposed is that if the hockey can't
be fully relocated for whatever reason, then it looks like this Project is unable to
mitigate the adverse effects against hockey, which would mean that that part of
it couldn't go ahead.

30 MR WILLMOTT: Is it not a part of the Board's consideration, the cost of relocation of

the hockey?
JUDGE HARLAND: No, it's not unfortunately. When I say "unfortunately", it's not that
I'm looking for more work, it's just that that's the reality of it, we're not
empowered to.
35 MR WILLMOTT: All right, that invalidates my line of questioning.
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JUDGE HARLAND: Sorry about that, but another day, you'll have another day to
question about the pony club.
MR WILLMOTT: I am unaware of that.
JUDGE HARLAND: There might be another day, put it that way -- looks like there will
5

be another day for that. Not here.
Now we've got you Ms Sheard?
~Cross-examination by Ms Sheard (2.01 pm)
MS SHEARD: I'm just going to start by asking you a clarification about

10

paragraph 1(d) your summary statement. So, in that paragraph you refer to
Rook Reserve "will be used as either a construction yard or a temporary
storage pond". And I just wanted to clarify with you that when you say
"construction yard", you don't mean a construction site for the purpose of the
larger NCI Project do you?

15 MS BARRETT: When I raised that, I just wanted to clarify that the entire reserve

would be temporarily occupied during construction.
MS SHEARD: Thank you yes, I just wanted to clarify that, because there are some
areas within the Project area that are being used specifically as construction
yard sites where the Transport Agency will store machinery and equipment
20

over the course of the project, so you're not claiming that that's one of those
construction yard areas are you?
MS BARRETT: I'm not -- as the detail design of the Project hasn't been nailed
down yet, and I'm not aware that it will be used as a construction yard, but I
do understand that parts of it will need to be used to construct the temporary

25

storage pond and also, I wanted to point out that the designation covers the
whole park.
MS SHEARD: Okay, but if you turn to -- it might be easiest to take you to the
general arrangements sheet 9, I'll bring those up on the screen. She may
actually need a hard copy I think, to be able to read it. If you look up in the

30

left-hand corner there's a legend, can you see that, or is it a bit faint? And
you will see part way down there there's a construction support area and it's
got a purple colour next to it.
JUDGE HARLAND: That's to the hard left just above the word that looks like "sheet
8", is that correct?

35 MS SHEARD: No it's in the legend on the top left-hand side.
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JUDGE HARLAND: But you're are looking on the actual map at the hard left, aren't
you?
MS SHEARD: Correct.
JUDGE HARLAND: Yes.
5 MS SHEARD: So you will see that in the legend there is the words "construction

support area" and there is a purple colour there?
MS BARRETT: Yes.
MS SHEARD: And if you look at Rook Reserve there is no purple colouring on that
reserve is there?
10 MS BARRETT: No.

MS SHEARD: So would you accept then that the Transport Agency is not using
that area as a construction support area?
MS BARRETT: Yes.
MS SHEARD: I'd like to cover a few issues in relation to the Longdill Report, but
15

we'll start with looking at Constellation Reserve itself. So, there's two to three
fields there, aren't there, that have been earmarked by the Council for
probably football purposes?
MS BARRETT: No, there has not been identified for any number of fields or any
type.

20 MS SHEARD: But there is an area there that has been identified for future sports

fields and the area that's been identified up in Rosedale west above
the -- where the pony grazing currently is a comparable area where a similar
number of fields could be located is that correct?
MS BARRETT: Yet Albany field review document identifies three fields could
25

potentially be provided.
MS SHEARD: And so that gives you the confidence that the earmarked area for
Constellation Reserve can be successfully accommodated up in that area?
MS BARRETT: If existing activities are relocated.
MS SHEARD: What -- oh you mean the pony grazing?

30 MS BARRETT: Yes.

MS SHEARD: Correct, yes. So, the Longdill Report and the Albany review which
was prepared in response to the project, those two reports look at projected
need going forward, doesn't it, in terms of sports fields?
MS BARRETT: Yes, based on 2014 information.
35 MS SHEARD: Yep, and the Albany field review updated that information in terms of

population and population projections, didn't it, based on the 2014 numbers?
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MS BARRETT: Yes, and it used the winter model approach.
MS SHEARD: And that review concluded, didn't it, that there would be
sufficient -- well, I think you concluded based on that review that with the
replacement fields up in Rosedale west that there would be sufficient
5

capacity to meet demand through to 2045?
MS BARRETT: Yes it concluded that with three new fields, upgrades to existing
fields at Rosedale Park and also upgrades to existing fields at Caribbean
Drive.
MS SHEARD: So I guess it could really be summarised that the Longdill Report

10

and the Albany field review give you additional comfort that not only can you
replace the land that you're taking -- that the Project is taking at Constellation
Reserve, but also that there is sufficient land available overall to meet the
demand through to 2045?
MS BARRETT: No it doesn't replace the land, but it -- the projected shortfall in

15

2045 can be accommodated by repurposing existing land and upgrading
existing facilities.
MS SHEARD: Switching tact for a little bit to the issue of the Albany bike path and
you had the application or the decision and the application attached to your
summary statement. I'd just like to spend a little bit of time on that, now that

20

bike path included upgrades on both sides of the underpass, didn't it?
MS BARRETT: Yes.
MS SHEARD: And attached to your summary statement you had an urban design
assessment and that also included a CPTED assessment, didn't it?
MS BARRETT: Yes it did.

25 MS SHEARD: So, there are several points in that CPTED assessment that

consider those CPTED issues both in relation to the underpass and
approaches into it, don't they?
MS BARRETT: Yes.
MS SHEARD: So, in order to address some of those CPTED issues the design
30

proposed four things, and I'll just summarise them for you, a small meeting
place at the mouth of the underpass on the northern side; raising the floor of
the underpass; installing lighting and painting the interior. Would you like me
to take you to that reference so you can refresh your memory?
MS BARRETT: Yes please.

35 MS SHEARD: Page 24, of the annexure to that summary statement.

JUDGE HARLAND: "Assessment of the effects on the environment"?
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MS SHEARD: Correct. I think the page numbering may have actually dropped off,
but if you can find page 23, which looks like that, it's the page after that.
There is page numbering on the bottom right hand corner of that document.
It's right at the back, so we're looking for page 24, which may be caught in
5

the staple, if you've got a staple in your document. It comes after this page
(indicates).
JUDGE HARLAND: So, that's the document entitled "Albany cycle path concept
design" and then it goes -- is that right?
MS SHEARD: Correct.

10 JUDGE HARLAND: And page 23 is headed up "Concept design" and it's got three

graphics on it?
MS SHEARD: Yes, and if you turn the page to the next page it says BMLA concept
design Proposal for the -JUDGE HARLAND: Let's just wait until everyone's got it. Can I just say, when we
15

have evidence like this, and it's not just your evidence, Mr Bangma why
aren't the appendices indicated? It's a whole lot of paper, hopeless. So,
counsel's responsibility.
MR BANGMA: I apologise.
JUDGE HARLAND: It's all right, it's just a learning thing.

20 MS SHEARD: If we turn to the bottom paragraph of that section, it talks about there

a small gathering and meeting place. It also mentions the raising of the floor
of the underpass in the bottom paragraph. And in the bottom paragraph as
well, lighting installed and the wall painted.
MS BARRETT: Yes.
25 MS SHEARD: And the urban design report concludes if we turn over to page 33

which is the very last page, actually no it's not the very last page, back a
couple of pages from the last page, page 33 is -- has the title on it, on the
right-hand side "Albany cycle way summary/discussion" it's the page after
"Albany cycle way", has everybody got that page?
30 JUDGE HARLAND: Thank you.

MS SHEARD: And that page of the report concludes that the path will result in
positive outcomes, doesn't it?
MS BARRETT: Yes.
MS SHEARD: And those include in the second paragraph down is a social
35

connector?
MS BARRETT: Yes.
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MS SHEARD: And in the paragraph under that, it also mentions that it was social
connections by using -- by providing stopping points?
MS BARRETT: Yes, it does.
MS SHEARD: And there's no mention in any part of that AEE, is there, of any
5

residual CPTED concerns in relation to the underpass?
MS BARRETT: No.
MS SHEARD: And there's no mention -MS BARRETT: Sorry, if you go to page 19, under -- on the right-hand side, under
the BMLA CPTED design recommendation on the second to last paragraph it

10

talks about the most problematic part of the path system is clearly the entry
and tunnel of the State Highway 18 underpass.
MS SHEARD: That's correct, and it's talking about the problems that are relating to
the underpass at that point, and then it later on, as we've just already been
through, on page 24, talks about the solutions, doesn't it?

15 MS BARRETT: Yes.

MS SHEARD: And there's no mention anywhere of the need to replace the
underpass, is there?
MS BARRETT: No.
MS SHEARD: And at that time the underpass was owned and maintained by
20

North Shore City Council, wasn't it?
MS BARRETT: Yes.
MS SHEARD: And this very application was also lodged by North Shore City
Council?
MS BARRETT: Yes.

25 MS SHEARD: And there's no mention of any approach being made to the

Transport Agency at that time about the feasibility of replacing the -- or
widening the underpass or -MS BARRETT: I'm not aware.
MS SHEARD: -- in terms of the impact on State Highway 18 of doing that work?
30 MS BARRETT: I'm not aware.

MS SHEARD: If we now just turn to look at what is proposed by that NCI Project
itself. Do you accept that in providing a pedestrian and cyclist crossing
across State Highway 18 at Paul Matthews Drive will provide a new crossing
across State Highway 18?
35 MS BARRETT: There is an existing signalised crossing.
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MS SHEARD: But that crossing doesn't have any pedestrian or cyclist facilities,
does it?
MS BARRETT: No.
MS SHEARD: So, do you accept -- well have you read Mr Clark's evidence
5

regarding the increase in demand for use of the underpass?
MS BARRETT: No, I haven't.
MS SHEARD: Are you aware of his position in relation to whether the Project will
result in an increased use of the underpass?
MS BARRETT: Could you repeat the question?

10 MS SHEARD: So, are you aware that Mr Clark's evidence says that as a result of

the Project there may be an increase in demand for the underpass, but that
would be offset bicyclists and pedestrians using the Paul Matthews
overbridge?
MS BARRETT: I haven't read that part of his evidence, no.
15 MS SHEARD: So, you've also raised an issue about whether there needs to be

specific reference in the hockey condition to the split site issue. Have
you -- are you now satisfied with -- I think you indicated before you were
satisfied with the hockey condition as currently drafted in that respect?
MS BARRETT: Yes, I am.
20 MS SHEARD: So, turning to the issue of the Rook Reserve, I think we heard before

that you were concerned about the frequency of maintenance at
Rook Reserve for the stormwater ponds?
MS BARRETT: It is an issue, yes.
MS SHEARD: Do you accept that those stormwater ponds will be servicing
25

stormwater from the State Highway 18 only?
MS BARRETT: As I understand it they will be accessed by Rook Place?
MS SHEARD: Sorry, I think you probably misunderstood my question, I'll rephrase
it, do you -- the stormwater ponds at Rook Reserve, will only take stormwater
from the State Highway 18.

30 MS BARRETT: I'm not a stormwater engineer so I can't answer that question

completely, but I do understand from the cycle way resource consent that
there is a swale, there was -- it was a condition of consent that a swale be
constructed in the location -- general location that the new stormwater pond
will be.
35 MS SHEARD: But if you accept that the swale won't discharge into the stormwater

pond, and if you accept that the stormwater pond will only take stormwater
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from State Highway 18, then would you accept that there's unlikely to be a lot
of silt coming from those areas into the stormwater pond to require
maintenance?
MS BARRETT: I can't speak about how often it will be and how much silt will be
5

discharged from the motorway.
MS SHEARD: But you've made some projections that it could be weeks' worth of
cleaning out the stormwater pond, what did you base those projections on?
MS BARRETT: Other -- experience of other reserves in Council that have had
stormwater ponds desanitation works carried out and the length of time that

10

they take.
MS SHEARD: But you haven't compared what kind of catchment those stormwater
ponds were serving in comparison to the ones in Rook Reserve?
MS BARRETT: I haven't, no.
MS SHEARD: And do you accept that it's likely that when those stormwater ponds

15

are cleaned out that it would be during working hours?
MS BARRETT: Yes.
MS SHEARD: Just one final question, and that's in relation to your statements
about BMX in your summary statement, and that's on page 5 paragraph (e),
so you've noted there that overall the application for BMX is a non-complying

20

activity. But that non-complying aspect of that application only relates to the
definition of height -- is only triggered by a requirement -- sorry start that
again, so, you've referred to it being a non-complying activity and the reason
why a non-complying activity status occurs in this case is because of an
appeal under the operative plan in relation to the definition of height, doesn't

25

it?
MS BARRETT: That's correct.
MS SHEARD: And the activity status for under the operative plan is a discretionary
activity?
MS BARRETT: That's correct.

30 MS SHEARD: Thank you.

~Re-Examination by Mr Bangma (2.23 pm)
MR BANGMA: Ms Barrett, I just want to make sure that the Board and everybody is
clear in relation to your overall position on the effects of this Proposal, on
35

recreational values following all the discussions and questions we've had.
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So, you were involved in the joint witness conferencing for
recreation reserves on 22 June?
MS BARRETT: Yes.
MR BANGMA: That resulted in a conferencing statement where you went through
5

effects on each reserve and assessed the effects of this project on the
recreational values associated with those reserves. And it also included, as
we've already been to, annexure 2 which included some proposed
conditions.

Now, as I understand your position and evidence from your

summary statement the sole area of concern that you have at this point was
10

in relation to the Rook Reserve reinstatement plan?
MS BARRETT: Yes.
MR BANGMA: And following discussions with my learned friend from NZTA,
provided some revised wording in relation to that in relation to providing
seating and walkways et cetera, and based on that the sole area you raise

15

which is not being addressed is in relation to this half basketball court issue?
MS BARRETT: Yes, yeah.
MR BANGMA: So, then just finally on this point in terms of mitigation of effects, of
what you consider is required. If we go to the conferencing statement, it's
paragraph 5(d) and (e) I'm interested in, under conferencing outcomes,

20

because this refers to Constellation Reserve and the loss of the future sports
fields. At paragraph 5(d), the last paragraph in 5(d) says:
"The experts agree that the loss of future sports fields from
Constellation fields should be mitigated."
And it notes there "refer to the discussion under Rosedale Park south

25

below."
If we then head to Rosedale Park south there, there's obviously
reference, as you've discussed with Ms Sheard, to the ability to potentially
provide those in Rosedale south. And you further note below that you don't
consider any further conditions are required, as there will be compensation

30

through the Public Works Act process.
MS BARRETT: Yes.
MR BANGMA: And then just the last detail, I think this may get to the heart of your
concerns there is a reference to paragraphs 7.31 and 7.33 of your Evidence
in Chief and it's following on from this discussion about the compensation

35

under the Public Works Act process. I wonder if we might just turn to those
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paragraphs? So, paragraph 7.3 1, I think that's page 14 of your Evidence in
Chief?
MS BARRETT: Yes.
MR BANGMA: So, paragraph 7.31 refers to the Council entering into a
5

compensation agreement with NZTA.
And then paragraph 7.32:
"The local Board has indicated their preference for the land taken from
Constellation Reserve to be compensated with land or equivalent."
And you say you support this, so you are expressing a preference for

10

compensation to be through extra land rather than monetary compensation,
is that right?
MS BARRETT: Yes.
MR BANGMA: Are you able to explain the reason for that preference?
MS BARRETT: The local Board have indicated their preference. The Council

15

would prefer land to be provided rather than financial compensation, because
land is scarce, particularly in the Rosedale area.
MR BANGMA: And then just lastly on that point, if I could take you to paragraphs
7.8 (2) of your Evidence in Chief, so page 30, just on this -- and again you're
referring to replacement of lost land and at paragraph 7.8(2)(a) do you refer

20

there to basically future intensification that's proposed under the Auckland
Unitary Plan in the sort of Albany Rosedale area, are you able to explain the
relevance of that, to your, as I understand it, your preference from
compensation to be in land rather than monetary terms?
MS BARRETT: Land allows -- well it goes back to the issue that we've got there

25

providing for the shortfall that the Albany -- that the Longdill Report indicates.
The only way that we can provide for our future needs is to intensify existing
land. So, we're losing land that we could have used to provide new fields.
Yeah, so yeah, land provides much more options in how it's developed.
MR BANGMA: Then just one last question, changing topics now to something

30

different, my learned friend Ms Sheard in her cross-examination referred to
the evidence of Mr Clark in relation to the likely usage of the Rook Reserve
Underpass and whether or not that usage might increase and the choices
people would make. Mr Bray for NZTA, Mr Brown for the Council, and in the
presentation this morning Mr Southall and Ms Cuthbert for Bike Auckland, as

35

I understand it, all appeared to express the view that the amenity or

Page 704

pleasantness of the underpass could be a factor in whether people use it or
not.
Are you able to comment on that in your experience in parks and
recreation?
5 MS BARRETT: So, if you've got a quality facility that's pleasant and safe people will

use it. If it's perceived to be unsafe or undesirable then people will use it
less.
MR BANGMA: And would that -- do you think that could be a factor in the existing
numbers that Mr Clark's identified? His numbers of usage?
10 MS BARRETT: Yes, but also, to get a better picture of how it's used, a broader

sample would have, you know, during summer time, during the weekend,
would have given a better representation of how it is actually used.
~Questions from the Board (2.32 pm)
15 MR MARK-BROWN: Ms Barrett, 2(c) of your statement, summary of evidence,

talking about the underpass being substandard and should be replaced. Is
the main reason that you're saying that due to what we've been talking about,
in other words, it's going to be putting off some people, safety issues, doesn't
look very good; or are there other reasons as well in terms of the need to
20

replace it?
MS BARRETT: Yes, I feel that it needs to be upgraded because of its obviously
substandard compared to the type of facilities that are being put in by NZTA
now, and also even in the last ten years. So, because it's substandard it will
naturally get used less by more vulnerable members of society.

25

It also forms a really important connection, it's a 2 kilometre long cycle way
that connects a considerable network of parks. It allows the
Unsworth Heights community to access the parks at Rosedale Park; also the
industrial, you know, jobs, recreational opportunities.
So, I mean I see it as a key connectivity or connector link in the overall

30

network.
MR MARK-BROWN: What about the other side of the argument perhaps is that
with the proposed overpass bridge that's going to make things a lot better
than they are at the moment, I think that's sort of the counter argument
really?

35 MS BARRETT: Yes, but you have the two connections there provided as part of the

project. One is coming from a different direction, but the more connections
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you have the better the overall network, the more options people have. And
the fact that, as Bike Auckland raised this morning, the connectivity from the
overall network into the proposed cycle way is poor. If you needed to use the
underpass at night if it was your only option, or you didn't want to use it, you
5

would have to go potentially up to Albany Highway to get across, or you
would have to continue down to the Paul Matthews crossing, which is a
considerable distance to travel.
MR MARK-BROWN: Okay thank you.
MR STEWART: I've got some questions, first of all let's just deal with your

10

summary of evidence, which is this very thick document here. And I must
say I'm really confused as to what's in it, because it wasn't explained to us
and I wonder if you could please explain the first 3, 4 pages, 6 pages appear
to be your summary statement, and then there's some more pages which are
titled "Assessment of Effects on the Environments Share with Care Pathway:

15

Rook Reserve: Albany" and that appears to go until page 31. After which
there is an attachment.
So, the first the question is what is this assessment of effects on the
environment, where did that come from?
MS BARRETT: Yes sorry, this is all the information, the application for the Albany

20

cycle path in 2010 that the North Shore City Council made for the upgrades;
so yep that's a resource consent application for the Albany cycle path as it
stands.
MR STEWART: So it's the resource consent application by North Shore City
Council, was it?

25 MS BARRETT: Yes.

MR STEWART: To itself presumably?
MS BARRETT: Yes.
MR STEWART: I see. So, that accompanied the actual consent application. And
then Attachment 1 is that Attachment 1 to the assessment of effects?
30

Attachment 1 comes after the pages which are claimed to be the assessment
of effects, which was written by Peter Neeve.
MS BARRETT: Yes, all of the information after page 6 was the information that
associated with the Albany cycle path, resource consent application.
MR STEWART: Did you say page 6?

35 MS BARRETT: Yeah, so all of the attached information after my page 6.

MR STEWART: Okay, all of it is part of the resource consent application?
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MS BARRETT: Yes.
MR STEWART: Yes, sorry the AEE, so Attachment 1 is part of the AEE?
MS BARRETT: The AEE, yes.
MR STEWART: Can you explain to me what the AEE is, what does is it contain? If
5

you had to describe it as a heading, what would you call it?
MS BARRETT: It's the plans for the proposed cycle path.
MR STEWART: Plans. Okay, it's just that when we go to deliberate, if we don't
have this clear in our minds, we will be floundering around quite confused, at
least I will be.

10

Attachment 2 is what, the further plans, long sections, is that right?
MS BARRETT: Yes, long section plans.
MR STEWART: And then we come to stormwater management and sediment
controls and I'm not sure whether that's part of Attachment 2 or it's a
separate attachment?

15 MS BARRETT: It's Attachment 3.

MR STEWART: And then we go on and then we get to AUSTROAD signage, is that
attachment 4?
MS BARRETT: I can't find those.
MR STEWART: Perhaps I can help you, because if you go further on it says
20

Attachment 3, and Attachment 3 appears to be the Rook Reserve swale
investigation preliminary design. So, when you said the other ones were
Attachment 3 they obviously aren't.
You can see the point I'm making is that these are totally confusing
and I do not know exactly what we're trying to look at here.

25 MS BARRETT: Yep.

MR STEWART: Except we do know they're part of the resource consent application
and I suppose we can look at them on that basis, so perhaps I'll leave it
there, but I wonder whether we might get some clarification of that?
So, moving on to the next question we eventually found some
30

information at the back of the report which referred to the underpass and, so I
think I got that clear enough. It leads to the question of the condition that
was agreed in joint witness conferencing which was in Mr McGahan's
evidence which I believe you had some concerns about, is that right? Or are
they -- has that been resolved between the experts during the lunch break?

35

Did I understand you to say that you'd had some discussions with Mr Burn or
with Mr McGahan?
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MS BARRETT: Is this around the Rook Reserve?
MR STEWART: Yes.
MS BARRETT: I didn't.
MR STEWART: Okay. All right. So, those conditions there, I'm just wondering
5

whether they are still -MR BANGMA: Sorry sir, if I could assist, Ms Barrett was under oath so she wasn't
involved in those discussions, but I had discussions with my learned friend in
the lunch break to see if we could make progress on this issue and what I
read to Ms Barrett was agreed wording, or volunteered wording, by NZTA in

10

relation to a change to that condition to address Ms Barrett's concerns on the
Rook Reserve reinstatement plan issue.
MR STEWART: And has Ms Barrett seen those -- that revised wording?
MR BANGMA: Only insofar as I read it out to her.
MR STEWART: Okay, and just remind me what her reply was? What was your

15

reply, because I don't think I wrote it down?
MS BARRETT: I understand that the wording in relation to the boardwalks and
walkways, contouring and planting has been agreed to. The one that hasn't
been agreed to is a separate basketball half court.
MR STEWART: Right, so that's the only outstanding issue?

20 MR BANGMA: That's my understanding, sir.

MS MCINDOE: It's not mine, I'm sorry, Mr Bangma.
MR BANGMA: Sorry, I was too hasty, I apologise.
MS MCINDOE: We can confer about this and come back to you.
JUDGE HARLAND: I think that's a better way, absolutely. And it's just a cautionary
25

tale, we don't want piles of information where there's not a clear
understanding of what's being put forward.
So, yes counsel please sort it out thank you.
MR STEWART: Now, perhaps if I can just go back a bit, I think I was fairly clear to
begin with that you had said in your evidence that there was sufficient land

30

available to meet the needs up to 2045. And then in your evidence today it
seemed that you were expressing some concerns about the adequacy of
land available. Then later in response to questions you were directed to
some parts of your statement where you'd made comments about land and
the Public Works Act and land being made available.

35

So, it seemed to me that on one end you're saying there's enough
land to meet the needs for 2045, but in the event that there wasn't there was
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a process under the Public Works Act and possibly land exchange or, you
know land exchange if that's the right word, that would solve the problem in
any case, so I'm not quite sure exactly what your position is now, whether
you actually agree that the Project has dealt with the adverse effects on
5

recreation adequately or can be dealt with adequately through the other
processes or not?
MS BARRETT: The Albany field review area encompasses Rosedale, Albany,
Glenfield. It's a specific area. The Public Works Act process is currently
under negotiation and the land that's under negotiation is outside that area.

10

So, the replacement of the land, as I understand it, is being
negotiated. The information that we've got currently in the form of the
Longdill Report says that we can provide for future needs, that it knows
about, that it anticipates on existing land. And upgrades, and the relocation
of existing lease holders.

15

The Longdill Report is slightly confusing, I found it confusing, and after
I prepared my Evidence in Chief I had further clarification on what exactly the
geographic location of Rosedale north was and what was, you know, what
was to be upgraded. So, when I prepared my Evidence in Chief I -- yeah, I
wasn't fully aware of exactly what it was saying, but once I'd prepared it and

20

went through the Joint Witness Statement conferencing and speaking with
my colleagues I could understand it more.
MR STEWART: Well I don't think that really answers my question, but if we just
turn to the Joint Witness Statement which I -- that was where you got
together with Mr Greenaway was it?

25 MS BARRETT: Yes.

MR STEWART: Perhaps you can tell me as concisely as you can, what were the
main -- was there any -- after that witness conferencing statement what were
the issues remaining between you and Mr Greenaway, if any?
MS BARRETT: He considered that the land, the future potential for Constellation
30

Reserve in the form of sports field could be provided at the hockey site once
it's been relocated, I didn't agree with that, because I knew that Watercare
had a future use for it. So, we didn't agree on that.
MR STEWART: Sorry, if I could stop you there, so you're saying that if the hockey
facility was shifted to the site further north, and that would leave the old

35

hockey grounds there, and you had presumed -- can I presume that you
thought that could be used for some other recreation purpose?
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MS BARRETT: Mr Greenaway did.
MR STEWART: Mr Greenaway did?
MS BARRETT: Not me.
MR STEWART: And now we've heard today that Watercare have plans for that, so
5

maybe those things have to be reviewed?
MS BARRETT: Yes.
MR STEWART: But if you could now then carry on, that was one point of
difference, was there any other point of difference between you and
Mr Greenaway?

10 MS BARRETT: I don't think there was anything else.

Oh, the only other point of difference that we had was that I felt that
the underpass -- the upgrade of the underpass would in some way mitigate
for the loss -- the overall loss of reserve land to provide better connectivity.
MR STEWART: All right, the underpass is an interesting question, which I'm sure
15

will exercise our minds considerably. But let's just leave that for a minute,
and so that your concern appears, apart from the underpass, to be the
existing hockey facility. Now, if it turned ought to be the case that Watercare
does want land and it's going to take it over, then that presumably means
that there is an unmitigated effect that has to be dealt with? Do you agree, or

20

what's your comment? Do you think that can be dealt with either through the
Public Works Act or through the exchange of land by some other means? In
other words, the Applicant has still got the duty or the obligation to mitigate
that in some way? And they've suggested ways they can do it.
MS BARRETT: I think it's a separate Project that would have to deal with the

25

mitigation of the loss of the hockey land if it was to be taken over by
Watercare, so that would be -- is that your question?
MR STEWART: So, if it's a separate Project does this mean we have to worry
ourselves about that, or is it something that the hockey people have to deal
with, NZTA has a separate deal?

30 MS BARRETT: Sorry, could you rephrase the question?

MR STEWART: Yes, Council would have to deal with it. That's all right, I think
that's probably all my questions.
JUDGE HARLAND: Right, well I have another question. We will leave aside the
questions that I asked you before, but in your supplementary statement 4(b)
35

we had asked a question about why the Council had requested three months
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to consider Brigham Creek option for the replacement of the Constellation
Reserve land.
I just want to be clear, that is dealing with the replacement of the lost
sport fields, is it not?
5 MS BARRETT: It's the Constellation Reserve land, yes.

JUDGE HARLAND: Yes, so that's the area of concern that I was questioning you
about before?
MS BARRETT: Yes.
JUDGE HARLAND: And so Panuku, who are they, they're a CCO, but what is their
10

function?
MS BARRETT: They have got delegated authority to acquire land on behalf of
Council.
JUDGE HARLAND: Right, well why does it take them 3 months when we're in the
middle of a Board of Inquiry that's got a statutory timeframe? Why does it

15

take them three months to get this organised?
MS BARRETT: So, we're doing due diligence to be -- to see whether that land will
be able to be used for sports fields.
JUDGE HARLAND: Yes, well, I understand about due diligence, but what's the
complicating factors that require it to be three months? It's just unhelpful,

20

because what it ends up being is that if this is the option put forward as
mitigation, nothing's been done about it. It's sitting there waiting for three
months. Have you asked or has the Council asked for this to be progressed
as a matter of urgency given that we're in the middle of a Board of Inquiry?
MS BARRETT: They understand that, I'm outside -- I'm not part of that process.

25 JUDGE HARLAND: Right, who can I ask of the remaining Council witnesses about

this?
MS BARRETT: Um -JUDGE HARLAND: Doesn't matter I will ask Mr Bangma to address that.
MR BANGMA: In closing, Your Honour, or in terms of which witness?
30

~Comments from the Board (2.52 pm)
JUDGE HARLAND: Well, here's the situation, we've got what appears to be a very
confused situation about the Council position in regards to mitigation of these
sports fields. Well, we've got a response here from the Council saying that
35

there's an option being looked at, but we can't get it sorted in the next three
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months, which is no use to us because we have to make a decision. So
unmitigated, is that what the Council's position is on this part of the Project?
MR BANGMA: That's not my understanding, Your Honour.
JUDGE HARLAND: Well, your witnesses are saying something different, aren't
5

they?
MR BANGMA: Well, my understanding of the recreation conferencing statement
and Ms Barrett's answers is that the overall Council's view is these effects
will be mitigated either through the conditions that are proposed or in relation
to the land exchange through compensation under the Public Works Act

10

where the Council has expressed a preference for land, but if that can't be
accommodated it would be monetary compensation.
MS MCINDOE: If it were to help, the Transport Agency sees these matters as
separate. So currently, Constellation Reserve doesn't have a recreation use
at the moment.

15 JUDGE HARLAND: It has no plan, in other words, for that?

MS MCINDOE: There are no people using it. And therefore, there's no impact on
the use of that land for ramps. There is a plan which the Council has for a
long-term use of that land, and that long term use for sports field use, that is
what the recreation witnesses, I understand, to have focused on, and to have
20

concluded that those sports fields can be fitted elsewhere in the network. But
the Transport Agency, of course, because it is going to be taking and using
land at least to compensate for that under the Public Works Act, that is the
process that's going on, but I don't -- it hasn't been categorised in the
Transport Agency's processes as an RMA effect, it's a land acquisition which

25

it needs to make in order to progress the Project.
JUDGE HARLAND: All right, it's not so much a concern I have of you, it's more a
concern of your client's case, quite frankly, Mr Bangma, because my
colleague didn't get a straight answer about what the mitigation was and
whether it was adequate or not, and I must say I'm in a state of confusion

30

too.
What we're going to do is adjourn, you are permitted to talk to your
witness about this and we want a straight answer about what the
Auckland Council's position is on the loss of the sports field situation. Thank
you we'll adjourn.

35

~(Adjourned 2.55 pm - 3.17 pm)
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MR BANGMA: Your Honour, I sincerely apologise for any confusion that's been
caused.
JUDGE HARLAND: That's all right, let's just sort it out now.
MR BANGMA: I understand the matter we're trying to sort out or get to the bottom of
5

is Ms Barrett's view as to whether there'd be an adverse effect in an RMA
sense on recreation values arising from this project and, in particular, the need
if this project proceeds to take land at Constellation Reserve.
JUDGE HARLAND: Yes. So, do you want to ask -MR BANGMA: Yes.

10 JUDGE HARLAND: Do it that way and then we'll get it out very clearly.

~Questions arising by Mr Bangma (3.18 pm)
MR BANGMA: So Ms Barrett, my first question is in relation to the land that would be
required for this Project at Constellation Reserve, are there currently any
15

recreational activities undertaken on that land at present?
MS BARRETT: No.
MR BANGMA: So, if this project were to proceed and this particular land be taken, in
your view, would there be any adverse effects on recreational values?
MS BARRETT: No.

20 MR BANGMA: Now you, and I think to be fair Mr Greenaway also discussed in

conferencing, possible need to provide sports fields within the Albany area at
some point in the future.
If this Project proceeds, and this particular land at Constellation Reserve is
taken, in your view, can these future needs for recreation still be met?
25 MS BARRETT: Yes, elsewhere.

MR BANGMA: I don't have any further questions Your Honour, I hope that clarifies
things somewhat?
JUDGE HARLAND: Yes, thank you very much. Are there any questions that you
want to ask, Ms Sheard, as a result?
30 MS SHEARD: No.

JUDGE HARLAND: Thank you very much Ms Barrett.
~(The witness withdrew - 3.30 pm)
ALASTAIR DOUGLAS LOVELL (Sworn) (3.21 pm)
35

~Examination in Chief by Mr Bangma (3.32 pm)
MR BANGMA: Is your full name Alastair Douglas Lovell?
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MR LOVELL: Yes.
MR BANGMA: Do you confirm that you have prepared a statement of evidence in this
matter dated 25 May 2017?
MR LOVELL: Yes.
5 MR BANGMA: And that your qualifications and experience are as suggested in

paragraphs 1.1 to 1.4 of that evidence?
MR LOVELL: Yes.
MR BANGMA: And you've also prepared a summary statement in this matter?
MR LOVELL: I have.
10 MR BANGMA: Are there any corrections you'd like to make to your evidence or

summary statement?
MR LOVELL: There is one correction which is set out in my summary statement, so I
can probably cover it off as I read it.
MR BANGMA: Thank you for clarifying that.
15

With that correction in your summary statement do you confirm that the
contents of your evidence and summary statement are true and correct to the
best of your knowledge?
MR LOVELL: Yes.
MR BANGMA: If I could ask you to please read your summary statement to the

20

Board?
MR LOVELL: I'll start at 2, firstly I'd like to clarify that sections 7.4 and 7.5 of my
evidence misinterpreted ...(Reads 2 - 5)... I note and support the following
amendments proposed to the conditions. Before I go further I'd just like to note
they're all now on the designation, so the numbering reflects the notice of

25

requirement conditions.
a. The amendments to the purpose of the Construction Traffic
Management Plan in condition CTMP.2...(Reads)...5a-5f)... conditions between
the NoR and resource consents.
The next section picks up on several matters that were raised during the

30

questioning of other witnesses.
The first one is monitoring of buses and costs.
During the questioning of Mr Maul and Mr Peake for Auckland Transport,
Your Honour asked about the frequency of bus monitoring and the ability of
Auckland Transport to provide such monitoring data ...(Reads 6 - 9)... The

35

wording for this change is set out in Appendix 1 to my summary statement and I
understand that NZTA also supported the change.
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I can take you to this change now if that would be easier?
JUDGE HARLAND: I just have had a quick look at it and it is as you've said, but thank
you for that.
MR LOVELL: Local roads used for heavy vehicle access to construction areas.
5

Without knowing how the Project will be constructed ...(Reads 10)... The
wording for this change as set out in Appendix to my summary statement and I
understand that the NZTA support this change.
I will how you that change as well if you like? It's on the back page of the
summary statement in the green. So, it's clarifying along the local roads to the

10

arterial roads including the tracking curves.
Side agreement.
Auckland Transport and NZTA have prepared a draft agreement
...(Reads 11 - 13)... and the significant transport benefits it will deliver for all
modes.

15 MR BANGMA: Mr Lovell, just one or two matters which I thought you might be able to

assist the Board and the parties. In particular, during its presentation -- the
presentation yesterday by Kiwi Self Storage, I think you will recall one of the
suggestions I think from one of the Commissioners was that one means of
addressing potential effects on Kiwi's site due to reduced visibility could be
20

improved signage or changes to the signage on their buildings and I understand
the Board was interested in hearing from one of the planners in relation to the
rules framework in the Auckland Unitary Plan in relation to signage, is that
something you can assist with?
MR LOVELL: I can. I had a look through the unitary plan last evening and originally I

25

guess through my involvement in the preparation of that we did have some
interest in that section, particularly in relation to, I guess, signage on roads, so
probably the first thing to do when looking at the sign section of the Auckland
Unitary Plan is to see whether there are any bylaws which impact on that. So,
for instance it it's abutting a local road and it's going to impact on a local road

30

then the Auckland Transport and Council signs bylaws will come into play. Not
the case in this case, and I don't think NZTA have a bylaw for signs along their
motorway either. So, it will be dealt with through the signs chapter, largely.
JUDGE HARLAND: Which is, could you help us with that?
MR LOVELL: It's chapter E23 within the Auckland Unitary Plan.

35

Now, the site itself looks to be within the general business zone; that has
a site limit of approximately -- I think it's 16.5 metres from memory. And if you
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look through the rules it appears that any signs on those sites is a restricted
discretionary activity.
MR BANGMA: Is that irrespective of size you're saying?
MR LOVELL: That's right, so it's an RD for all signs, whether they're on the building
5

itself or free-standing signs. Looking at the objectives and policies and down to
the assessment criteria, they largely mirror each other. I guess the key things
to sort of pick up on here are probably that the policies seek that the
development controls of the zone are complied with when proposing new signs;
so, I guess the height, bulk and location and types of those things would be of

10

relevance. They are also interested in the scale and size of the sign overall. If
located on buildings, and I guess this is especially relevant if you are going to
put a sign on top of one of the buildings, in particular, the rules don't like signs
that dominant buildings' form. So, putting on top of the building could potential
league be an issue depending on how the sign's designed. You can design

15

signs that fit well within buildings I understand, but it could be an issue reported
there.
The other thing is if you put them on the side of the building and they're
too large obstructing parts of the building that are considered to be some sort of
architectural value you could come into problems too. The other thing that the

20

objectives and policies pick up is I guess any sensitive locations such as open
space, historic heritage or residential areas. I don't think that's the case here.
If I was going to make a decision on how I would proceed to put a sign up on
this site I'd probably look at a free-standing sign that would probably mean you
don't have to modify the existing building, you could go up to a certain height,

25

and on the way in this morning I did pass the Mini Storage facility and they
seem to have quite an effective free-standing sign located next to the
motorway.
Probably within that, one of the other things you've got to look at is under
the assessment criteria is safety, and safety for traffic and vehicles. So as part

30

of that exercise I'd imagine you'd be looking at, through the notification process,
maybe NZTA would be considered an affected party depending on how big the
sign was and where it was directed and whether it had flashing lights and those
types of things.
And at that point I'd probably expect that it would be consentable.

35
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~Comments from Ms McIndoe (3.35 pm)
MS MCINDOE: Your Honour, if I could just clarify one point, Mr Lovell mentioned that
he didn't think the NZTA had a bylaw relating to signs and in one sense he's
5

right, but in another sense not. The Transport Agency does have a bylaw, but it
only relates to signage on its land, and therefore it's not relevant. But just to be
clear it does have a bylaw, but it's not relevant in this situation.
MR BANGMA: Do you wish to ask Mr Lovell any questions on that?
JUDGE HARLAND: Yes, well I'll just ask.
Is that the only topic you were going to cover, sorry?

10

MR BANGMA: No sorry, Your Honour, I was just wondering whether the Board had
any questions in relation to Mr Lovell's evidence about the signs?
JUDGE HARLAND: No thank you.
~Examination in Chief continues by Mr Bangma (3.36 pm)

15

MR BANGMA: Next matter Mr Lovell, this morning Mr Willmott asked questions of
Mr Newcombe, and just in relation to other -- whether there were other
Auckland Transport projects on the North Shore for, as I understand it,
20

collector, distributor or arterial roads and Mr Newcombe I suppose didn't feel
well placed to answer that, or couldn't think of any, is that something you can
assist the Board with to just clarify that point?
MR LOVELL: On the Auckland Transport website you can search the current projects;
they will be the projects that occur over the next I guess 0 to 10 years. Having

25

a look at those a moment ago it included things like Medallion Drive, the Long
Bay Improvements Programme, Lake Road, and there were a series of other
ones.
I guess in addition to that we've also got a 30 year programme which
sets out those projects which might fall into the following decades. And there's

30

other projects as well that are going on such as Medallion Drive, which I did
mention.
So, there is a long list of projects that we're doing which are purely road
related responding to traffic.
MR BANGMA: Last matter then, Her Honour mentioned this morning an email

35

received from Berry Simons, who is assisting the Board, and that email
amongst other matters raised a question as to whether it would be appropriate
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to undertake monitoring of construction traffic, and a copy of that email was
provided to me, do you have a copy of that email yourself?
MR LOVELL: Yes, I do.
MR BANGMA: So I understand the relevant point potentially is point 3, the issue is
5

pretty much as I described it where the monitoring of construction traffic is
required. Is that something you have a view on or could assist the Board with?
MR LOVELL: I know that when you access the road corridor, whether it's a, I guess, a
New Zealand Transport Agency Road or an Auckland Transport one, you've got
to go through a corridor access request. As part of that process you must

10

submit a traffic management plan and that's got to be prepared along with
certain guidelines, I think, so it's the Code of Practice for access to corridors
and network facilities; plus also the Code of Practice for Temporary Traffic
Management.
I've also talked to Mr Peake who was our witness, he said in terms of

15

monitoring, generally the Transport Agency do send out people to monitor the
construction work as they go on from time to time. We also respond to
complaints, and that means that when a complaint is received we'll go out there
and monitor the site. And if it's not performing correctly then we'll ask for some
changes.

20

I was just going to say in addition to that Mr Peake's more than happy to
come back and explain to you that process if you're interested.
MR BANGMA: And do you have a view overall on whether monitoring of construction
traffic is something that should be required under the conditions, as I
understand the query from Berry Simons, would that add anything in your view?

25 MR LOVELL: I guess it depends on how it would be used in the feedback loop. So,

for instance, if you can already make a complaint to the Transport Agency or
Auckland Transport if you've got a concern, and the second process was
sufficient enough to make changes or to address problems, and I know in the
past even projects that Auckland Transport's had, we've had them closed down
30

from time to time, just because there's been safety issues or efficiency issues
that need to be addressed, I think that's probably an adequate process.
JUDGE HARLAND: I'm sorry, there's some talking going on down the back which we
can hear up here; would you mind going out if you wish to talk? Thank you.
I'm sorry, I didn't catch all of that, just the end parts that you were talking about

35

your recommendation. So, whether or not you think it's worth having such a
condition? Whether it adds anything, I think you were telling us --
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MR LOVELL: That was the question, I guess, whether when you monitor it, what's the
actual action and if the action is to then I guess contact the agency or Auckland
Transport to request a, I guess, an inspection by our road controlling function of
Auckland Transport, probably the same end would be achieved with just a
5

general complaint through the Project or some other means.
MR BANGMA: To approach the question another way, is a condition requiring
monitoring of construction traffic, is that something you've seen on other
projects, or is that unusual?
MR LOVELL: Look, to be honest, I haven't spent a lot of time -- I've heard today that

10

there were such conditions on Waterview. I don't think I've seen them on other
projects, but I could be wrong.
MR BANGMA: I understand, apprehend that there could be some questions in
relation to the side agreement or framework agreement, can you just confirm is
that something that you've been involved with and are familiar with?

15 MR LOVELL: Yes, yes I am.

~Questions from the Board (3.41 pm)
MR STEWART: Mr Lovell, just looking at your main evidence, just a clarification
really, in paragraph 5.3 you've said:
"I have therefore proposed a new condition X2."

20

I assume that the X is because you didn't know what number that would
be?
And I just wanted to know whether that condition has now been carried
forward into the latest list of conditions that we've got in front of us? Have you
25

got the paragraph I'm talking about in paragraph 5.3 of your main evidence?
MR LOVELL: That's right, so the condition I've proposed there is condition X2 which I
have included at the back of my evidence. All of those matters which I raised in
that condition have been addressed through the proceedings so I can confirm
that. If you'd like detail on the specific reasons for --

30 MR STEWART: No, I really just wanted to make sure that -- I also see in paragraph

4.5 I've made the same comment, I just really wanted confirmation that those
conditions that you were proposing have actually taken up in the new -MR LOVELL: That's correct; in some ways the further information or evidence has
been provided by the Transport Agency. And that's resolved issues through
35

expert conferencing. In other ways those conditions have been, I guess,
addressed in other means such as being incorporated into the
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Transport Agency's existing proposed conditions like those relating to, I think
the -- that's right, actually some of them have ended up in the side agreement.
Where they haven't been directly related to this Project or they haven't related
to effects, and in a number of cases some of those projects have become
5

unnecessary impractical.
MR STEWART: Okay, so really the answer to my question is that questions -- those
things that you've been identified have either been incorporated either in
conditions or the side agreement or some other. In other words, you're not left
feeling that some of your suggestions have not been taken up or taken account

10

of?
MR LOVELL: No, absolutely not.
MR STEWART: Paragraph 7.3 you've talked about key locations where connection
and safety and convenience and improvements could be made include, and
there's a list of several there. And I was just wondering if you could just let me

15

know or tell us whether -- how many of these have actually been included in the
conditions or otherwise included in the Project?
MR LOVELL: So, these were taken from the evidence of Kathryn King and
incorporated in here. The Oteha Valley Road connections to the north and
southern side, these have been included in the side agreement.

20 JUDGE HARLAND: Is that all of (a) or only part of (a)?

MR LOVELL: No, I understand all of (a). Separation of walking and cycling -- this is
the McClymonts Road Bridge. This was actually addressed by the minimum
requirements of the Project, I understand. So it's, I guess, a contract
requirement. It was something I wouldn't have raised if I'd known that at the
25

time.
(C) is addressed also, I guess, a mixture of the side agreement and the
minimum requirements for the Project.
JUDGE HARLAND: Can you tell us which aspects are covered by the side agreement
and which are covered by the Project? It's just to establish the point about it not

30

addressing effects -- the side agreement not addressing effects.
MR LOVELL: Right, so the Elliot Rose Avenue intersection my understanding is it
probably doesn't need to be signalised, now. Safe cross facilities at the
intersection of McClymonts Road with Elliot Rose and Don McKinnon. I think
we've covered up to Elliot Rose. Don McKinnon isn't necessary, I think that's

35

probably a stretch too far. So safe crossing facilities at the intersection of
McClymonts Road with the Rose Avenue is dealt with through the side
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agreement. The last bit Don McKinnon Drive and the Elliot Rose Avenue
intersection may require signalisation isn't needed.
(D) conveniently located bike racks at Constellation. We got feedback
from the cycle team that there's actually existing bike racks already there and it
5

probably wasn't needed. And if it was we could probably do it anyway, as
Mr Newcombe subjected.
Caribbean Drive, this has been included in the side agreement.
(F), this is really about the design of the intersection at Caribbean Albany
Highway and I understand it's covered by the minimum requirements of the

10

project, so it's parts of the contract.
I also understood that there was some form of pedestrian cyclist
separation facility on Paul Matthews Bridge.
JUDGE HARLAND: We've heard this morning that -- well, it was raised this morning I
think as being desirable by the Bike Auckland people. But we're not clear

15

whether it has been provided or not, I guess, which is why you're being asked.
Do you know whether it's part of -- covered at all?
MR LOVELL: I can double check that and let Mr Bangma get back to you.
JUDGE HARLAND: Thank you.
MR LOVELL: (H) with the reference to the safety and design connections through the

20

Alexandra Reserve. Ms King didn't dwell on that area too much, through the
planning expert conferencing we all agreed that perhaps the mitigation needed
there wasn't -- I guess the cost of upgrading that wasn't really equivalent to the
mitigation of the Project overall.
JUDGE HARLAND: So we're talking about Rook Reserve but the Alexandra

25

Underpass, is that what we're talking about there?
MR LOVELL: That's what I understand it to be the Alexandra Underpass, yes, that's
right.
Although everyone does recognise there would be benefits from
providing it if there was an opportunity.

30

And the final two, Albany Highway to the existing cycle paths located to
the north. Now that's included in the side agreement as well, so that's
number I.
JUDGE HARLAND: So again just to clarify, that's outside the scope of the Project?
MR LOVELL: It is outside the scope of the Project.

35 JUDGE HARLAND: Yes, but you've entered into in an agreement about it in any

event?
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MR LOVELL: That's right.
The final one along Albany Highway to the existing cycle paths south of
the interchange. There is a future Project to upgrade Albany Highway South
which will occur at some time in the future. That's probably the best opportunity
5

to do a comprehensive redesign. I understand it will include cycle ways and
potentially busway too, or bus lanes.
MR STEWART: Thank you for that Mr Lovell.
Turning to 8.4, and this is where you're talking about construction traffic
management conditions and suggesting they should be moved from the

10

resource consent to the designation conditions. And pardon me, I'm not word
perfect with this latest version, do you happen to know whether that was done?
MR LOVELL: It was indeed.
MR STEWART: It was?
MR LOVELL: Yes.

15 JUDGE HARLAND: My question is a question I've asked a couple of people, but you

might be actually the right person to ask about this given your role as the
strategic manager of planning matters. And it's really not to do directly with the
project, but addresses my query, really, about whether with an accelerated
Project, where the agency accelerates a project, whether there are planning
20

constraints or issues from your perspective to address that in a more holistic
way that could benefit from a change to whatever the regulatory regime is? In
other words, if the funding is not available because it's had to be addressed
through other plans that have a longer connection and, therefore, you can't
respond because there's no additional funding, is that an impediment to what

25

you might be able to do otherwise?
MR LOVELL: That's right, I recall the response from Daniel Newcombe.
Look, I've actually thought about this quite a bit and I have actually talked
to my managers, plus also those at NZTA. We were actually involved quite a
bit in the business case process over a couple of years and have been back

30

and worked within in their team. But through that process we, I guess, maybe
greater focus was placed on some of the bigger parts of those projects rather
than some of the smaller sort of finishing parts. What I've suggested, and the
reception's been good, is that my team should be involved a little bit earlier in
that process to actually give a bit of an RMA focus and flavour to some of the

35

things you've looked at during the -- I guess, you wouldn't really look at it when
you're giving it a business case lens is probably the explanation. So, the
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feedback I've had has been very positive and the next time we get a big Project
I'll request that we get in there and give it, I guess, a little bit of a once over
before it moves to the next phase.
JUDGE HARLAND: So, are you confident if that future approach is taken that funding
5

constraints might not exist? I mean, funding is always going to be a problem,
accepting that, but one of the issues that came out earlier on in this process
was that Auckland Council or Auckland Transport, particularly, couldn't fund any
of these things because there simply wasn't any money available for it. So, if
you were involved earlier, would that resolve the money issue?

10 MR LOVELL: When you are involved earlier it enables you to, I guess, have input and

raise certain things which might not be picked up through the process. Once
you get a certain way through it, then there's quite a bit of work to do to then, I
guess, fill in the gaps or secure funding for something that hasn't been maybe
thought of or looked at at a certain time. So, it provides an opportunity, I guess,
15

to get those things out in the open and to make sure that you pick them up as
you go through.
JUDGE HARLAND: So, it's not a restriction that's been imposed by any statutory
planning process, or it's not an impediment?
MR LOVELL: These processes are very fast, but I think if we work collaboratively

20

together and that was, I guess, the idea that we've always had, we should be
able to overcome those differences.
JUDGE HARLAND: Sorry, I haven't been clear enough. I was wondering whether the
statutory processes that you are required to fulfill under the various legislative
requirements might be an impediment to being able to respond as quickly as

25

you might like to an accelerated Project by another agency? So, it's no-one's
fault, it's just that there is an overarching planning process which instead of
being enabling as it could be, in this particular kind of circumstances, is actually
a bit of a handbrake or an impediment and I'm just interested to know whether
that's a fair inference to draw or whether it's not, it's just matter of

30

communication and therefore, adjustment?
And why I'm asking this is not that it's got anything specifically to do with
the outcome of this, but there might be opportunity for us to assist with
recommending different ways that things might be approached to enable a
more integrated approach to these very complex processes that need to take

35

place in the very urbanised -- intensive urbanised environment. So, it's a
positive thing that is being approached.
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MR LOVELL: No, I understand the questioning.
JUDGE HARLAND: So, you've been helpful saying yes you're talking more and that's
wonderful and you are confident that an earlier involvement and a good
relationship which clearly you have will assist to some degreed.
The second part of that, which I'm interested in, is are there any planning

5

processes that prevent you from being as nimble as you might otherwise like to
be?
MR LOVELL: In terms of the RMA planning processes, no, we're quite comfortable
with the way it's working.
10

If I -- and look, I'm pretty sure if I get early involvement in a Proposal I
can work through the issues and get to the end point quite quickly.
I guess, for Auckland Transport there's always I guess a struggle with
our projects just because we do get funding from three different sources; so it's
quite different to, marry up all of those at one time to get in one place.

15

Irrespective of that, we still do have enough flexibility, I think, to respond.
JUDGE HARLAND: I see. Thank you very much for that.
So, are there any other questions that anyone has of the matters that
we've raised? No, thank you very much Mr Lovell.
~(The witness withdrew - 3.57 pm)

20

MR BANGMA: That brings us to Ms Hart the planner for the Council.
~JOANNA HART (Affirmed) (3.58 pm)
~Examination in Chief by Mr Bangma (3.58 pm)
MR BANGMA: Is your full name Joanna Hart?
25 MS HART: Yes.

MR BANGMA: Do you confirm you've prepared a statement of evidence in this matter
dated 25 May 2017?
MS HART: Yes.
MR BANGMA: And you have also prepared a summary statement?
30 MS HART: Yes.

MR BANGMA: Are there any corrections you'd like to make?
MS HART: No.
MR BANGMA: Do you confirm that the contents of your evidence and summary
statement are true and correct to the best of your knowledge?
35 MS HART: Yes.
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MR BANGMA: Since you prepared a summary statement could I please ask to you
read that?
MS HART: My name is Joanna Hart. I am a principal planner in the planning north
west and islands unit ...(Reads 1 - 12 of Summary Statement)... it is my
5

understanding that a copy of the updated conditions was lodged with the Board
on 4 August 2017 attached to the supplementary evidence of Mr McGahan.
JUDGE HARLAND: Can I pick up on that last point before I invite Mr Willmott to ask
questions?
So, as a result have you had a chance to look at the conditions attached

10

to Mr McGahan's evidence?
MS HART: Yes, I have.
JUDGE HARLAND: And do you have any remaining concerns?
MS HART: No, I don't.
JUDGE HARLAND: So everything has been resolved?

15 MS HART: Yes.

~Cross-Examination by Mr Willmott (4.07 pm)
MR WILLMOTT: My interest is focused just on your review of the objectives of three
plans in particular and your general approval of the projects subject to certain
20

exceptions; I'm not so concerned about the exceptions, but I am primarily
concerned about your determination of the Proposal for filling the objectives
statements in the various plans.
Acceptance or not gets down to where the bottom line is set.
Could you just expand a bit please on your perception of a bottom line

25

and how it relates to affordability to various types of people, various income
levels?
MS HART: I'm not sure how this relates to the objectives and policies that I've
analysed the Project against?
MR WILLMOTT: Sorry, I can't hear.

30 JUDGE HARLAND: The answer was, Mr Willmott, she wasn't sure what objectives or

which objectives and policies she analysed you're talking about there?
MR WILLMOTT: Right, perhaps if we go to the objectives first and then we can come
back to that.
35
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~Comments from the Board (4.09 pm)
JUDGE HARLAND: So can I just help, there's two lots of objectives, there's the
objectives and policies in the planning documents, and then there's the
objectives of this Proposal which are part of the consideration we have to take
5

into account under the Act. So, there's two lots of objectives with different
meanings. So, which one are you talking about?
~Submissions from Mr Willmott (4.09 pm)
MR WILLMOTT: I'm referring particularly to her evaluation of the Project under the

10

Council's documents.
JUDGE HARLAND: All right, so perhaps if you could refer her to the specific objective
and policy that you are talking about and then she can answer your question?
MR WILLMOTT: Well first of all the Auckland Plan in general it's a special plan. In
section 7.3 of your original submission you say:
"The Proposal is identified ... as a priority transport Project within the first

15

decade..." and so on. And that it forms a multimodal package which supports
the planned growth and economic development in Auckland for the period to
2040.
That's quite a long way ahead.
20

"All the projects, whilst taking different forms, are designed to move
people, goods and services" and I'll come back to that, "around, into and out of
the regions efficiently”.
Around the region, that is around Auckland city, as well as into and out of
Auckland city, without compromising the profitability -- the livability of Auckland

25

or reducing its environmental quality.
There are three or four phrases here that leap out at me. Goods and
services I'm wondering how they're accommodated given that the Project only
addresses public transport, walking and cycling and with some marginal
consequences for general road use which as we've previously discussed earlier

30

today, comprises the vast majority of traffic movements.
~Questions from the Board (4.11 pm)
JUDGE HARLAND: Well, let's deal with that one first before we go on to the next one,
would you like to address that please Ms Hart, how you reference in there to

35

the strategic direction referring to goods and service, how was that addressed
do you think?
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MS HART: Those words were taken directly from the Auckland Plan. So, I was
quoting the Auckland Plan there. But my understanding is with the movement
of goods and services is that the direct route from -- connecting the Western
Ring Route aids in increasing the efficiency of movement of goods and services
5

from north to west and further south via the State Highway network.
~Cross-examination continues by Mr Willmott (4.12 pm)
MR WILLMOTT: Yes that's in and out of the region generally.
MS HART: Yes.

10 MR WILLMOTT: I'm talking about around the Auckland city part of the region, that is

around North Shore, for example.
MS HART: I'm not a traffic engineer but presuming that there is less -- that the direct
route is taking some of the traffic that might have used local routes, then those
local routes will be more efficient because those trucks and things have been
15

removed from that part of the local network.
MR WILLMOTT: Yes, I do agree there's that marginal improvement. I'm thinking
particularly of goods and services being moved by trucks and vans from west to
south, for example, to State Highway 1 to State Highway 1 south and from the
Albany area via Albany Expressway to State Highway 1 south and I'm

20

wondering how specifically goods and services are being helped assuming
everybody else can use public transport or walking or cycling?
MS HART: Well, I mean this is in the context of the overall Proposal, so I haven't
delved down into each area of the Proposal. So, overall the Proposal is
consistent.

25 MR WILLMOTT: Yes, perhaps this question is unfair a bit, but it's a bit difficult to know

who's responsible for looking after the goods and services movement.
So, we'll leave that one as standing.
And look to livability, you will have noted the grid congestion in Auckland
and particularly the recent NZIER report, does that, without compromising
30

livability, fit with growth -- further growth of congestion by providing no more
road space for ordinary traffic?
MS HART: Well, with the inclusion of the busway and the shared use paths.
MR WILLMOTT: Yes, I previously alluded to only 5% or less.
MS HART: I consider that with the inclusion of the shared use path and the extension

35

of the busway, that it is creating a more livable environment.
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MR WILLMOTT: Certainly it's more convenient for those that live close by and work in
the city.
MS HART: Mmm.
MR WILLMOTT: And that's one third of the total trips that they personally do each
5

day.
That's the Auckland Plan -- there's one other factor down here "there is
increasing pressure on existing sports fields and facilities and it is important to
ensure that there is sufficient lands on which to provide for the recreational
needs required with a growing population."
You appear to have an overview responsibility, whereas one or two of

10

the other planners have dealt with this topic in more detail. Would you care to
comment upon whether or not you're happy with what's happening in the
reserve area as a result of this Project?
MS HART: Again those are direct quotes from the Auckland Plan. I'm not a
15

recreational planner, I am a policy and -- a policy planner. So, I don't have an
overview of the region's recreation and reserves needs.
MR WILLMOTT: Okay. Could you speak a bit more into your microphone, I'm a bit
hard of hearing?
MS HART: Yes, sorry about that.

20 MR WILLMOTT: Now, the Auckland Unitary Plan, perhaps more particularly the local

board plan, which I have a particular interest. Under 7.8 you say that the local
board plan sets out the Board's vision and outcomes to work towards creating
the world's most livable city. Of course, livability at a world standard comes at a
cost and that's part of my submission generally, that by aspiring to world class
25

livability it's livable to international tourists or to high income people, but to
lower income Aucklanders perhaps it's less livable. Would you care to
comment upon that aspect of livability?
MS HART: I can comment on the local board plan. I'm not part of undertaking the
local board plan. The local board plan builds on the vision of the Auckland

30

Plan.
MR WILLMOTT: Yes, just that elsewhere you say that you consider the Proposal
complies with the requirements of these plans.
MS HART: Well the local board plan isn't a statutory document, nor is the Auckland
Plan.

35
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~Comments from the Board (4.18 pm)
JUDGE HARLAND: So perhaps I can help you there a little bit with some legal
matters. It's complicated, is the thing. So, there are some plans that are what
we call statutory plans that we have to take into account and there are other
5

plans that are non-statutory plans that we can look at, but they don't have as
much weight as the statutory plans and we might give them whatever weight we
deem is appropriate.
And the two plans that have been referred to here by this witness are not
statutory plans

10

~Cross-examination continues by Mr Willmott (4.18 pm)
MR WILLMOTT: Right. So, getting back to the Unitary Plan, which is the source of
the local plan -JUDGE HARLAND: Yes.
15 MR WILLMOTT: -- under A Unitary Plan describes how the people in communities of

the Auckland region will manage Auckland's natural and physical resources -MS HALL: Sorry, Mr Willmott where are you looking, is it my Evidence in Chief?
JUDGE HARLAND: Where are you looking at, what part of the evidence are you
looking at?
20 MR WILLMOTT: The Auckland Unitary Plan.

JUDGE HARLAND: All right, is this in the evidence of this witness?
MR BANGMA: It could be 7.6 paragraph (a).
JUDGE HARLAND: 7.6 paragraph (a). We need to make sure the witness has got
that.
25 MR WILLMOTT: It's from the original submission, the Auckland Unitary Plan gives

effect to the Auckland Plan chapter A three key roles of the AEP as follows, it
describes how the people in communities of the Auckland region will manage
Auckland's natural and physical resources while enabling growth, I presume
that means economic growth and population growth at the same time, and
30

development and protecting the things people and communities value.
Would you agree that easy inter-accessibility, efficient access to any part
of the urban area is something that people and communities value?
MS HART: Yes, I would.
MR WILLMOTT: And would you agree that about 90% of -- no, 95% of all vehicular

35

movements, that's excluding ferries and cycling and walking, but includes all
forms of public transport as well as -- about 95% of all such movements
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vehicular movements, are by automobile or privately owned van, truck,
et cetera to shift around goods and services and people?
MS HART: I wouldn't be sure on the number, I couldn't comment on the number, but I
know -5 MR WILLMOTT: But a vast majority?

MS HART: Yes.
MR WILLMOTT: So, any Project should protect the things people and communities
value, and apparently they value that high degree of inter- accessibility afforded
by private vehicles.
10 MS HART: It would include as part of it -- part of it would include vehicles, but it's

not -- the whole accessibility isn't just to do with private cars and trucks and
vans, it's also to do with other modes of transport as well, other ways of
accessing.
MR WILLMOTT: Yes, perhaps I need to explain a bit further what I mean by
15

inter-accessibility.
Progress, viability, wealth, prosperity, flourishing is a result of
interactions between people to mutual benefit, that is people interact because
both parties are better off, they can do that if they get together physically or by
telephone, but usually a telephone connection then requires a delivery of good

20

or service. So, wealth and prosperity are created by connectivity and ability to
connect with that 90% of jobs or sources of goods and services which are not in
the city centre is an important part of livability and quality of life for urban
residence, would you agree?
JUDGE HARLAND: "Would you agree", thank you that's a question, very good.

25 MR WILLMOTT: Shall I restate?

MS HART: Yes please.
JUDGE HARLAND: What I think what he's asking is whether connectivity by
automobile for goods and services or private, whether that is an important part
of livability?
30 MR WILLMOTT: Yes, more particularly universal interconnectivity, not just to

downtown or just to destinations of public transport.
MS HART: Yes, I would agree with that.
MR WILLMOTT: Thank you. So, when the Unitary Plan talks about development and
protecting the things people and communities value, that would include
35

providing for easy and efficient interconnectivity not overloaded with excessive
congestion costing?
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MS HART: It would be one of the many things that the Unitary Plan is there to protect
and the things that people in communities value, it's only one of the things that
would need to be balanced out against many other values.
MR WILLMOTT: Yes, can I ask do you own a car?
5 MS HART: Yes, I do.

MR WILLMOTT: Do you find it convenient to use for all sorts of reasons other than
perhaps a trip to work, which is downtown?
MS HART: I do, for my local area, yeah.
MR WILLMOTT: Would you say it's an important component of your quality of life. In
10

other words, could you live with the same standard of living or even a
comparable standard of living without a car?
MS HART: It wouldn't be the same standard, but I could live without a car, yes.
MR WILLMOTT: I could live without a car too.
~Comments from the Board (4.25 pm)

15

JUDGE HARLAND: I think we just have to be a bit careful that this witness is here for
her expert planning evidence, not for her personal experience.
MR WILLMOTT: Well she's saying -- okay I hear what you are saying, but she's
saying that this Project complies with the plan.
20 JUDGE HARLAND: Well, I think in fairness the plan is very broadly -- those words are

big words and I think what this witness has said is that she's agreed with you, in
fact, that the type of connectivity that you have asked her about is important,
but she said that it's one factor to be taken into account that's correct isn't it?
MS HART: That is correct.
25 JUDGE HARLAND: So, it's a question of what weight you give to these things and at

the end of the day that's probably our job.
~Cross-examination continues by Mr Willmott (4.26 pm)
MR WILLMOTT: Thank you.
30

It provides -- B, in the same section, it provides a statutory framework to
help make Auckland a quality place to live, attractive to people and businesses
and a place where environmental standards are respected and upheld.
Given that congestion generates more energy consumption and emission in an
ever more concentrated densified area, subjecting more people to proximate

35

living next to high density congested arterials, would you agree that that's an
undesirable aspect of cities and should be addressed if section B is to be
complied with?
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MS HART: The Unitary Plan also provides not just the statutory framework to
make -- to help make Auckland a quality place to live, but it also provides for
where those standards can't be met, it provides for mitigation of those
undesirable effects.
5 MR WILLMOTT: Yes, can you see how congestion could be mitigated other than by

the provision of extra arterial road space?
MS HART: Again I'm not traffic engineer, I'm a planner, and as a planner our job is to
balance all the needs of Auckland's people, not just one section.
MR WILLMOTT: One section of 95% significance.
10 MS HART: Yeah, but there's other factors to take into account, it's not just traffic

within Auckland.
MR WILLMOTT: Yes, there are other factors for other people or for other communities
elsewhere, overseas, but I'm talking about the community on the North Shore
which has to suffer this particular project, or enjoy it, or both. What we're
15

looking at is a general "elephant in the room" which is that this Project doesn't
deal with congestion which is rising and it does help marginally by taking some
traffic off the road -- off existing arterials but it leaves a whole lot more on key
areas of roading such as the underpasses, both interchanges, and the traffic
volumes on both those areas are forecasted to substantially increase.

20 JUDGE HARLAND: All right, well let's finds a question in there.

I'll see if I can help.
MR WILLMOTT: Thank you.
JUDGE HARLAND: To what degree did you take into account congestion as an issue
in your assessment that the statutory framework in its broader sense had been
25

met by this Project?
MS HART: Again, I'm not a traffic engineer, so I didn't look at the mechanics of
congestion.
JUDGE HARLAND: Did you consider that as a relevant factor in your assessment of
livability?

30 MS HART: Only in terms of the increased efficiency of the road network from north to

west.
JUDGE HARLAND: So, just to perhaps assist, your evidence about the Project
meeting certain objectives and policies was reliant on the evidence of others
assessed against the statutory framework of the Auckland Unitary Plan, is that
35

right?
MS HART: That's correct.
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JUDGE HARLAND: So, what that means Mr Willmott is that this witness, which
indeed most planners have to do, relies on what's been provided to them, the
evidence of others, so she can't really help you with the underlying
assumptions, she's just saying whether based on those, if we accepted them,
5

the objectives and policy framework has been met.
MS HART: And sorry, and whether if sufficient mitigation.
JUDGE HARLAND: And whether there's sufficient mitigation -MS HART: Has been provided for those effects.
~Submissions from Mr Willmott (4.30 pm)

10

MR WILLMOTT: Yes, it's just that Auckland Transport is the handmaiden, if you like,
of the Auckland Unitary Plan and the Auckland Plan, and direction from Council
as to what it shall do. So, the traffic engineers by in large are constrained by
the direction set by the planning.
15 JUDGE HARLAND: Yes, that's right, we all are. Whether we agree with it or not. It's

just -- that's the fact.
So, I think actually it gets back, again, Mr Willmott, some of your
questions I think are legitimate questions, but not for this process, they are
more addressed to when the plan is changed. I'm sorry to tell you that, but
20

that's the reality.
MR WILLMOTT: Okay, well I had one or two more questions on the local board plan,
but I'm happy to waive those if you'd like me to -JUDGE HARLAND: I'm not sure that they are going to help, it's a non-statutory plan,
what kind of things did you want to ask? Just give me an idea.

25 MR WILLMOTT: Well, it's just that the aspirational nature of those plans are not being

met, in my opinion, to the extent that they could be with this Project.
JUDGE HARLAND: All right, well what specific aspect of the local plan are you talking
about?
MR WILLMOTT: Well, the healthy active community that values its sport and
30

recreation facilities. Well, we've heard elsewhere that these will be reduced. A
well connected and accessible Upper Harbour with a well-designed road
network and connected busway, walkways et cetera. And I question whether
we've got a well-connected road network. And thirdly, in its vision, local
board -- of the local board plan there is a statement that recognises the Upper

35

Harbour Highway upgrades will help the local community to move around its
neighbourhoods; that there will be better transport links and an improved ability
to walk and cycle et cetera, and that minimises the effects and my direction
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here was that there's a domino effect of taking the hockey fields, that's hardly
minimising the effect if the hockey fields can be retained.
JUDGE HARLAND: All right, well that's fair enough. We'll ask Ms Hart whether she
thinks that's a relevant consideration or not. She might be relying on the
5

evidence of others again, but she can answer for herself.
MS HART: In terms of minimising effects on hockey moving?
Again, I relied on the evidence of Ms Maylene Barrett as Council's expert
on recreation and reserves.
And I agreed with her on that.

10 MR WILLMOTT: I think I'll leave it there.

JUDGE HARLAND: Thank you, we'll transcribe your points which we can deal with
the submissions in any event, on your submission or your points about those
aspects of the plan.
MR WILLMOTT: Thank you.
15

~Questions from the Board (4.34 pm)
MR STEWART: I did have some questions, but I think they've been answered
because if I understand you correctly you are basically saying to us that you've
now resolved all the issues and questions you raised in your Evidence in Chief
20

and I think I heard you clearly say that it's now been resolved?
MS HART: Yes, that's correct, including the stakeholder communications plan, it was
actually changed again at those further discussions and there were some
additional events added aimed at particular groups or parts of the Project area
and that is very similar to what has been done in other community areas on

25

group conditions, so for all intents and purposes it's the same beast, really.
MR STEWART: All right, so and that includes just to finalise it in my mind, including
your concern about some of the conditions being more appropriately attached
to the Notice of Requirement than the resource consent, that's been resolved
as well?

30 MS HART: That's correct.

MR STEWART: The other questions I had generally about conditions are really to do
with the wording of them and I'm not sure who best to ask the questions of. I
don't think I need to ask you, but I certainly need to ask somebody about -- I'll
give you, everybody, some warning about my concerns, for instance a lot of
35

conditions, and these are standard, they say something like "and shall include"
which always seems to me to be rather wide, because the conditions should
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actually say what you want to do, rather than "shall include" because the
question then in my mind what is not included and what is included.
There are other points where they will say things like "shall include but not
limited to" and, again, that seems to me to be far too wide, and it's -- I suppose
5

I'm just signalling that these are some of my concerns with the conditions and
there are other matters of details which are more editing, but I won't go into, I
just wonder which is the best witness to ask and I don't think it's you actually?
MS HART: My only comment I could make is on designations they need to be
required to be flexible to allow for that final design, that's my only comment.

10 MR STEWART: That's a really good answer, thank you I accept that, that's a fair

point, yeah.
JUDGE HARLAND: So there is no further questions Ms Hart. Can I acknowledge on
behalf of the Board your input to what's been a large amount of work for the
planning witnesses and thank you very much for that. We've required you to do
15

a lot of things and you've, we will assume willingly, gone about your task and
we're very grateful for the effort.
MS HART: Thank you.
~(The witness withdrew - 4.37 pm)
~JACK ANGUS TURNER (Affirmed) (4.38 pm)

20

~Examination in Chief by Mr Bangma (4.38 pm)
MR BANGMA: Is your full name John Angus Turner?
MR TURNER: It is.
MR BANGMA: Do you confirm you've prepared a statement of evidence in this
25

matter dated 25 May 2017?
MR TURNER: I do.
MR BANGMA: And that you have the qualifications and experience set out in
paragraphs 1.1 to 1.3 of that statement?
MR TURNER: I have.

30 MR BANGMA: And that you have prepared a summary statement in this matter?

MR TURNER: I have.
MR BANGMA: Do you have any corrections you wish to make to either your
statement or your summary statement?
MR TURNER: No.
35 MR BANGMA: Do you confirm the contents of your evidence and summary

statement are true and correct to the best of your knowledge?
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MR TURNER: I do.
MR BANGMA: Could I now ask you to please read your summary statement
starting at paragraph 1?
MR TURNER: Thank you. My name is Jack Turner. I am an environmental
5

planner and engineer ...(Reads 1 - 9 of Summary Statement)... The RMA
includes the following definition for rivers, with reference to streams: "River
means -JUDGE HARLAND: You don't need to read that out, thank you. What I'm a bit
concerned about is you might be getting into legal matters. Are you sure that

10

what you are addressing here is planning and not legal interpretation?
MR TURNER: I'm taking the interpretations from the plan as presented. I'm happy
to skip that though.
JUDGE HARLAND: Well, we haven't seen this probably in the same format, so it's
helpful if you read out the provisions or at least highlight the principle parts of

15

the provisions of the AUP. What I am concerned about is if the AUP purports
to modify, change, or elaborate upon provisions in the RMA. That's a legal
issue.
MR TURNER: Right.
JUDGE HARLAND: So, let's just box on, and you can highlight the bits relating to

20

that and then we'll see where we get to with it.
MR TURNER: Okay, so I'll skip paragraph 9, and I'll start at paragraph 10.
The AUP then includes the following definitions for streams in the
context of this plan, with the rules in chapter E3 relating to streams (including
intermittent stream)...(Reads 10 - 11 of Summary Statement)... also further

25

defines artificial watercourse, building on the terminology from the RMA.
~Questions from the Board (4.53 pm)
JUDGE HARLAND: Can I ask you there, and interrupt to say, my understanding of
the RMA doesn't have a definition of artificial water course. Do you agree

30

with that?
MR TURNER: I do, but it's referred to in the definition of river.
JUDGE HARLAND: It is, but it's not defined.
MR TURNER: No. Yeah, so what I meant -- sorry, just to expand on that,
building -- what I meant by building on the terminology from the RMA is to

35

say that the RMA includes the definition of river with reference to artificial
water courses and then the Unitary Plan then interprets a definition of
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artificial water course for the context of that plan, yeah. So that's what I
meant by "building on".
So artificial water course from the Unitary Plan is defined as
constructed watercourses that contain no natural portions from their
5

confluence with a river or stream to their headwaters. They include canals
that supply water to electricity power generation plants; farm drainage canals;
irrigation canals; and water supply races. It excludes naturally occurring
watercourses.
So, moving on. In summary, the RMA establishes that both

10

permanent and intermittently flowing bodies of fresh water are subject to its
provisions in section 13, and includes protection of streams, but not artificial
water courses which are further defined. I see your point, Your Honour,
about that. The AUP then refines that further for Auckland.
Based on my understanding and experience, as well as having

15

reviewed the original application documents, I am of the view that there is no
definitive evidence to establish that the water courses ...(Reads 13 of
Summary Statement)... the area of interest and pre-development
environment. I see that you're turning to that now, but that bit shows the -- I
included that to highlight the former extent of depressions in the topography

20

where you can make out that there would be likely to have been natural
streams at some point.
JUDGE HARLAND: Is this within your expertise?
MR TURNER: Interpretation of aerial photography, or?
JUDGE HARLAND: Well, to say whether from an article photograph, isn't that more

25

a matter of specific hydrology or hydrogeomorphology?
Why I ask you this, and I'm sorry to interrupt, why I'm asking you this
is I've had to deal with this in quite a lot of depth in another case -- and I
know that it's an area of considerable expertise and that the interpretation of
aerial photographs and what they are able to -- we are able to infer from

30

them in relation to water bodies is complex.
MR TURNER: Yeah, no, I understand that.
JUDGE HARLAND: I'm just giving you the opportunity to reflect on that really.
MR TURNER: Thank you. I understand that this is a difficult area, and I understand
that there are question marks over my -- you know, my position and

35

experience in relation to this. But, it's a matter that the Council regulatory

Page 737

teams are posed with very frequently and I've had a lot of experience from
that position, so I'm drawing on that experience in this context.
JUDGE HARLAND: All right.
MR TURNER: So I think we're at paragraph 14.
5

Considering the above, and to summarise my view, there is no
definitive evidence to suggest that the Proposal should not include the
reclamation of some 560 metres of stream as per Ms Barnett's
measurements ...(Reads 14.2 - 14.4 of Summary Statement)... I accept
Ms Barnett's position on this matter.

10 JUDGE HARLAND: So, I might ask you here, what is the point of all of this then?

~Comments from Ms McIndoe (4.58 pm)
MS MCINDOE: Your Honour, from our perspective there is no point. We're not
going to be cross-examining Mr Turner. We've applied for resource consent
15

to reclaim the larger area of stream. I guess after that application was lodged
we did understand the Council thought a smaller area of reclamation was
required, it now appears that's not the case. We've got those applications,
the larger area, and we don't ask the Board to make any particular ruling that
a smaller area of reclamation consent is required. We're content for the

20

Board to simply process the applications for the larger area, which is what's
been lodged.
JUDGE HARLAND: I'm just wondering why we've spent all this time going through
streams and artificial water courses if nobody has got a problem with it?
MS MCINDOE: It has taken some time, in the witness' defence, it has taken some

25

team for us to reach this position and so I think it was last night that I emailed
the EPA to say that we wouldn't be cross-examining on this.
JUDGE HARLAND: All right. Fair enough.
MS MCINDOE: So in the witness' defence perhaps not as quick to notify our
position.

30 JUDGE HARLAND: Yes, well, thank you, that's very responsible.

Sorry, off you go. Carry on please Mr Turner.
~Examination continues by Mr Bangma (4.59 pm)
MR TURNER: So moving on to other matters, paragraph 15.
35

Amendments to the resource consent conditions as lodged were
proposed where I agreed with the relevant specialist witnesses for Council
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that the adverse effects ...(Reads 15 - 17 of Summary Statement)... being
allocated to the designation. I support this approach.
Thank you.
JUDGE HARLAND: Any other questions you have of this witness?
5 MR BANGMA: No, Your Honour.

JUDGE HARLAND: Now, is everyone comfortable with us continuing, because
we've got the witness here, Mr Willmott we've got you here, we're prepared
to sit a little bit later if everyone's happy with that?
MR WILLMOTT: I've got no questions of this witness.
10 JUDGE HARLAND: Oh, thank you Mr Willmott. That's good.

So, do you have any questions?
~Questions from the Board (5.01 pm)
MR STEWART: I just have, I think it's only one question, maybe two. Really, I think
15

I’ve got it quite clear what you're saying because you've been very clear in
what you have said, all the way through you've been consistent, and correct
me if I'm wrong, but I think what you're saying is that in respect of the
non-complying application for the reclamation of the stream, that you
questioned whether that part of the Project is contrary to the objectives and

20

policies of the relevant plan. And I think you've identified there's at least one
policy, and I think it's only one, which you claim it's, I think you use the word
"consistent with", but I think what you really mean is it's contrary to?
MR TURNER: Yeah.
MR STEWART: So in that respect it would seem to me that what you're saying in

25

that part of your evidence is that the -- this part of the application is contrary
to that policy and therefore it should be assessed on that basis.
But other parts you seem to be saying well taking the Project as a
whole -MR TURNER: Yeah.

30 MR STEWART: -- then you would have a different view. So, you've actually

divided the Project up, written in a sense and saying well, this part of it is in
your view contrary to that policy -MR TURNER: Yeah.
MR STEWART: -- but in all other respects it can be mitigated or whatever, and
35

you're agreeing that the conditions of consent and all that sort of thing.
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So, I'm really just wanting you to confirm that that is your position, that
there is one part of it which you have a problem with and say it's contrary to,
but overall, taking the balance of all the judgments, or whatever the right
words are, that you are happy to -- your professional opinion is that it should
5

be granted, have I got it right?
MR TURNER: In a nutshell, yes.
MR STEWART: Good.
~Questions arising by Mr Bangma (5.03 pm)

10 MR BANGMA: Sorry, I know we're sitting late and I don't want to unduly delay

matters, but this is an important -- the use of language here is important.
Mr Turner, I have in front of me your summary statement.
MR TURNER: Yes.
MR BANGMA: And in particular paragraph 3, and I understand in paragraph 3, as
15

you've indicated, the subparagraphs that flow, those are what you've taken
from your executive summary in your Evidence in Chief?
MR TURNER: Correct.
MR BANGMA: You were asked a question before by Commissioner Stewart, quite
rightly, on your view of the Project overall.

20 MR TURNER: Yes.

MR BANGMA: And he put it to you, I think he thought there was perhaps one part
of the project that was contrary to the objectives and policies. If we look at
paragraph 3(b) in your summary statement -MR TURNER: Yeah.
25 MR BANGMA: -- There you use the words "the Proposal is not entirely consistent

with the objectives and policies".
MR TURNER: Yes.
MR BANGMA: And you include there in relation to stream location, and I don't
understand you to use the word contrary, I just wonder if you could clarify
30

your view on it?
MR TURNER: No, it's a valid point, and I use that terminology throughout my
Evidence in Chief and indicated that my position was -- the position was that
that element of the Project was not entirely consistent with, so I did use that
terminology as opposed to contrary to, yeah.

35 MR BANGMA: I think the Commissioner's point overall, however if we look at

paragraph 3 (c), I think the Commissioner's point overall is a fair one, where
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you're saying overall your view is that the objective's not contrary to the
objectives and policies?
MR TURNER: Correct, I support that.
MR STEWART: I think that was the main question, because otherwise it seems to
5

me that you have conferenced with the other planners and we've got a good
result -- well, it's an agreed result, subject to minor edits, and I think if that's
the case, then we've come a long way.
MR TURNER: I think that's a fair point.
~Questions arising by Ms McIndoe (5.06 pm)

10

MS MCINDOE: Your Honour, I hate to butt in and I know we haven't
cross-examined but just in terms of -- I'm thinking ahead to closing
submissions which I've already written, and just want to make sure that
they're still correct. I wonder if I could just clarify this point which Mr Stewart
15

has raised?
JUDGE HARLAND: Yes.
MS MCINDOE: This arises out of one of the questions which the Board asked us
on one of the first days of the hearing, I think it was during the opening legal
submissions, whether the test under section 104(d) is whether it's -- the

20

Proposal is contrary to the objectives and policies of the plan as a whole or
any particular objective and policy and, therefore, it's important to know your
view as to whether the Project is contrary to any particular objective and
policy?
MR TURNER: Right.

25 MS MCINDOE: Or whether your view is one as is to consistency, but perhaps not

contrariness? So, could you please clarify whether you consider the
Proposal is contrary to any particular objective and policy?
MR TURNER: Breaking it down to individual objectives and policies?
MS MCINDOE: Yes. Because, I think what's the Board has asked me to address.
30 JUDGE HARLAND: Well yes, I've got to that, if I look at 104(db) which is one of the

alternatives of the gateway and it talks about whether an application for an
activity will not be contrary to the objectives and policies of, and so I was
wondering about the relevance, I wanted to be very clear about the relevance
of where this particular evidence fitted within the statutory framework. I think
35

it's been made clear in his evidence that overall he doesn't consider that to
be an issue.
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MS MCINDOE: Yes, what I would like to be able to conclude in the closing is that
no planning witness considers any part of the Proposal to be contrary to even
one.
JUDGE HARLAND: Well, then ask that question.
5 MS MCINDOE: And then takes the legal argument away, it doesn't matter. And I

had until this point thought that Mr Turner's view was that there was no
element of contrariness to any particular objective and policy, but now I'm not
sure, and it would be useful if he could clarify.
MR TURNER: Well, the terminology I had adopted previously was along the lines of
10

"consistency with". The difficulty -- the tension you get is some of the policies
can be very, you know, narrowly focused and singular and for any Project to
be entirely not contrary to all of the relevant policies and objectives it would
be fairly unheard of.
So, I'd prefer not to comment on the full -- unless I go -- I would

15

need -- you know, for me to stand by that I would need to go back through
the, you know, the exact policy wording and to say, you know, X Y Z policy's
not contrary to.
MS MCINDOE: Okay. I just was -- I thought if there was any particular one you
already knew of it would be useful to know that?

20 MR TURNER: I did reference some through my Evidence in Chief in particular, I

could reference back to that.
MS MCINDOE: But you don’t use the word "contrary".
MR TURNER: I didn't, I haven't, no.
~Questions from the Board (5.09 pm)

25

JUDGE HARLAND: Well, that is an important point then. I'll pick this up and then
you can ask questions if they arise.
So, Mr Turner, the main area of your concern, and I'm asking this not stating
it, it seems is in relation to this -- the proposed rules objectives, the policies in
30

relation to reclamation, is that fair?
MR TURNER: That's right.
JUDGE HARLAND: So, the area of non-compliance is most profound in your
opinion in that area, is that right?
MR TURNER: Absolutely.

35 JUDGE HARLAND: So, when you say it's not consistent with the policies in relation

to that, are you -- are you saying that that's a lower threshold to contrary?
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MR TURNER: Yeah, that's my inference, yes.
JUDGE HARLAND: Yes, your inference is. So, it doesn't quite meet the contrary
level in your view?
MR TURNER: Yeah.
5 JUDGE HARLAND: Right. That's helpful, thank you. Is there anything arising from

that?
I think you can infer from that it's not contrary to relation to most
serious one.
Anything else?
10 MR BANGMA: No, Your Honour. That clarifies it.

JUDGE HARLAND: Thank you very much, Mr Turner. I'm going to say the same
thing to Ms Hart, and I mean it very genuinely. On behalf of the Board, we've
been very grateful for the effort that you and your colleagues have put into
trying to narrow down what you're really talking about and to constructively
15

discuss matters where you think agreement can be reached.
So, thank you for your input into that.
MR TURNER: Thank you.
~(The witness withdrew - 5.11 pm)

20

~Comments from the Board (5.11 pm)
JUDGE HARLAND: All right. So that takes us to the end of today, and just before
we leave I think we need to talk about tomorrow simply because it's Friday
and we need to get a feel I think for how we're going to go tomorrow.
We've got Mr Burn, Mr McGahan, and then we've got your closings,

25

Mr Bangma, for both Auckland Transport and Auckland Council, and it looks
as if we also have Ms Tree as well.
Are you anticipating, Ms McIndoe, that there will be any significant
matters we need to consider or be alerted to for Mr Burn or Mr McGahan?
MS MCINDOE: No there isn't. The only other matter I wanted to raise it relation to

30

tomorrow was this morning you had asked whether Ms Brock might be able
to reappear. I've had a discussion with her and she is available, or she could
have come this afternoon or tomorrow. My bigger concern is that she might
not be the right witness to answer questions which I think you indicated you
had about mitigation of effects on the Greenwich Way shops. Her evidence

35

outlined the consultation which had been undertaken with them, but she said
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she didn't feel appropriate -- like the appropriate witness to comment on the
extent of mitigation that can or should be provided to those shops.
So, I did some more investigation, and it seems that if your concern
relates to mitigation of effects during construction, then Ms Strogen already
5

discussed those matters with you when you questioned her on those matters,
conditions relating to those matters. If you wanted to continue or have
questions about the construction effects then Ms Strogen could be recalled.
And if your concern relates to the effects during the operation,
permanent effects on those shops, then I'm afraid we don't have an

10

economic witness. So, it might be something that the planning witnesses can
deal with in the round, if you like, tomorrow and I will certainly give them a
heads-up that you may have some questions in that area. But we don't have
a -- I've had witnesses in the past such as Mike Copeland or something you
know, talking about the economic effects as distinct from traffic rediversion

15

effects or other types of effects; I'm afraid we don't have a person already
engaged in that area.
JUDGE HARLAND: Well, we know that.
MS MCINDOE: I'm not quite sure how to respond to your concern.
JUDGE HARLAND: Well, look, we've got to be pragmatic because we are where

20

we are, and I think that's a very responsible thing to raise with us.
From what you've said I don't think Ms Brock is the right person to
address that. We suspected as much, but didn't know. Ms Brock, the
evidence that she's attached indicates that after the discussions the two
meetings that were held after the decision was made to close the

25

Unsworth Bridge, or finish off that particular option when it was looked at,
there are some comments made in that information that's included in her
supplementary evidence to show that the owners do have concerns about
the effects on their business, in other words economic effects, which have
not, as you identify, and as we identify as well, there is no evidence about

30

that.
So, as we understand it, the agency's position is that there are not
effects there that need to be mitigated? And you don't have to answer this,
but we thought that was possibly going to be your first point. Well, there is
not an effect that needs to be mitigated, you might, for example, be saying

35

well, there's a new -- the Greenwich Village is there and private property
rights, private people can't expect to have, et cetera, et cetera, but there isn't
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an evidential basis for that, apart from just a general, and you might be
submitting that, I don't know.
How the planners could help with that I'm not certain whether it's even
within their expertise. We are looking at it from a connectivity perspective.
5

So, again, it's an extreme view, but it's one that we should put out
there, I'm not saying we're going there, but we're just questioning it. If that
part of the road is closed and we found that there was no evidence to support
that effect and we were satisfied there was likely to be an effect, then what's
the mitigation? Ms Strogen says there isn't any. That was her evidence as I

10

recall and I'll check the transcript, but I think when she was pushed she
conceded that there was no mitigation offered apart from some signs and
some redirection of people. It could be fair to say that she might have got
confused about whether we were referring to -- or I was referring to
construction or to operation. We'd have to look at the transcript.

15

So, one option in that scenario if we got there is, well, is there enough
justification to close that particular outlet on to that, or not?
~Comments from Ms McIndoe (5.16 pm)
MS MCINDOE: I think to go in terms of the evidential train to go back a step, if I

20

was to find a witness to address your questions it might be Mr Clark, because
it seems to me that the impacts on a business will derive from the ability of
cars to get to that business. And it might be that the agency has mitigated
effects on traffic flows, but perhaps not been clear about that and how they
translate to what would have been the case had that mitigation not have

25

occurred.
So, I will give that some thought as well because Mr Clark might be
able to attend tomorrow or -JUDGE HARLAND: Or even Monday. We don't want to push you. We are here on
Monday so it might be that Monday is better and you can reflect a little bit

30

more on it. The other option is I guess you might say well there are
overriding safety considerations which even if that's not a mitigated effect
that's able to be mitigated in that particular way, namely not agreeing to -- or
not closing off that particular accessway, the safety considerations would
outweigh that. And we have got some evidence about that, but not a lot.

35

So, because -- and why I picked that up is because it seemed in the
evidence of Ms Brock the response, there was a response about well why
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couldn't they just reduce the speed limit to 80 kilometres an hour along
there?
MS MCINDOE: And Mr Clark would be the right person to answer those questions.
So, I think what I've taken from that is that perhaps Ms Brock doesn't
5

need to appear tomorrow?
JUDGE HARLAND: Well, I think that's probably right. That was the only matter we
had that we wanted to see if she could assist with.
So, I think you reflect on where you get to with that, and as I say, we'll
be flexible. You don't need to turn up with someone tomorrow who's worked

10

all night on trying to put something together. They can work on the weekend
to put something together and come on Monday.
MS MCINDOE: Thank you, I will update you tomorrow.
JUDGE HARLAND: I just need to check, have we got access to this place on
Tuesday? We have. So, there we go, there's no need for alarm, if we need

15

to go over on to Tuesday we can.
~Comments from Mr Bangma (5.19 pm)
MR BANGMA: Your Honour, there was one just final matter. You will see there is a
very small amount of time down tomorrow afternoon for, I suppose,

20

preserving the right for a closing statement by Watercare Services Limited.
JUDGE HARLAND: Oh, I see.
MR BANGMA: That is really just preserving the right to do that. As I'm sure the
Board will understand, Watercare has reached agreement with NZTA on
some changes to conditions which are incorporated in Mr McGahan's

25

supplementary evidence, so I wasn't proposing to say anything further in
relation to those conditions, I guess, unless the Board has any specific
interest or matters in relation to Watercare changes?
JUDGE HARLAND: No, I think that you do what you need to do for your client, and
if you feel that a summary of a one page is required to make absolutely sure

30

that we've got the point, do it. If you don't, and you trust us to have gotten
what we need to get out of that, then it's over to you.
MR BANGMA: Very good. Thank you Your Honour.
JUDGE HARLAND: So, in terms of your closing for Auckland Transport and
Auckland Council, are you anticipating those to be lengthy, or?
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MR BANGMA: No, no. They are substantially progressed Your Honour. I mean, I
think a very rough indication of page numbers might be around 12 pages for
Auckland Transport and 18 for Auckland Council, of that order.
JUDGE HARLAND: I don't want to cut you short. You should say and present as
5

you wish, because it's important you cover the matters your client wants you
to do. I was just getting a feel for that.
So, if that's the case it looks like we will be able to finish early
tomorrow and those that need to catch planes to Wellington will be able to go
home.

10

Anything further?
Thank you very much, we will resume again at 9 tomorrow.
~(The hearing adjourned at 5.21 pm)
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~Day 9, 11 August 2017 (9.02 am)
JUDGE HARLAND: We are going to start with Mr Burn is that right?
MS SHEARD: That's correct.
5

~CEDRIC OWEN BURN (Sworn) (9.03 am)
~Examination in Chief by Ms Sheard (9.03 am)
MS SHEARD: Good morning, do you confirm that your full name is Cedric Owen
Burn?
10 MR BURN: I do.

MS SHEARD: And do you confirm that you've prepared three statements of evidence:
your primary statement dated 20 April, your rebuttal statement dated 20 June
and your supplementary statement dated 7 July 2017?
MR BURN: I do.
15 MS SHEARD: And do you confirm that you've the qualifications and the experience

set out in section 1 of your Evidence in Chief?
MR BURN: I do.
MS SHEARD: And do you confirm that the contents of those statements of evidence
are true and correct to the best of your knowledge and belief?
20 MR BURN: I do.

MS SHEARD: Could you please read your summary statement?
MR BURN: This summary statement provides a summary of my Evidence in Chief
dated 20 April 2017 ...(Reads 1.1 - 2.1e of Summary Statement)... on the
environment. That should read "of the Project on the environment".
25

The Project aligns with the other policy and strategic documents outlined
in section 10 of my evidence.
I have considered the submissions received ...(Reads 2.2 - 7.5 of
Summary Statement)... these criteria include visual amenity, impact on traffic
safety and public safety.

30 MS SHEARD: Thank you Mr Burn, if you could just quickly turn back to

paragraph 4.1, there's one very minor change that needs to be made just to
avoid any confusion, paragraph 4.1 states that your supplementary statement is
dated 7 June, can you please confirm that that supplementary statement is
actually dated 28 June 2017?
35 MR BURN: Yes.

MS SHEARD: Thank you.
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~Questions from the Board (9.16 am)
MR STEWART: Let's start at the back first, where you talk about the signage and I
think your comments there are very helpful thank you very much, because
5

yesterday we asked the question about signs and one of the witnesses, I can't
remember who it was, Mr Lovell, and I think he hadn't really had time to look at
it in any depth, he sort of gave a bit of on off the cuff comment. And I think his
comment would be -- it would probably be for restricted discretion, but it sounds
like you've done a bit more research and if I've got it right, in your opinion, it

10

would fall to be considered under the bylaw is that right?
MR BURN: That's right there's a fairly unusual arrangement of provisions of signs and
billboards in Auckland. The signs must relate to activities that take place on the
site. They can only be consented by way of resource consent if they're part of a
comprehensive development. In other words, if they were on the, you know, to

15

take the Kiwi Self Storage example, if they'd shown those signs on the building
at the time that they sought consent for the building, subsequent signs would
require then approval under the bylaw.
That's the regime that applies now that the Unitary Plan is operative.
In the past, prior to the Unitary Plan being operative, the North Shore plan dealt

20

with signs under the district plan. So, it's a rather complicated arrangement
that's evolved over time.
Is that a clear explanation?
MR STEWART: Thank you. And so really, I put a couple of marks here on paragraph
7.5 because I think that's the guts of it, isn't it?

25 MR BURN: It is.

MR STEWART: You could apply under the bylaw but the criteria which would be
taken into account would include visual amenity, impacts of traffic safety and
public safety, which is not surprising, is it?
MR BURN: That's right.
30 MR STEWART: Just going back to your paragraph 2.1, 2.1b, you say that the Project

is consistent with the relative objectives and policies and I think Mr Turner used
the same words yesterday and I accept that on face value, but in fact, the
words of the Act for non-complying refers to "contrary to" and so you're saying
the Project is "consistent with", but insofar as one of the applications is for a
35

non-complying activity, would you care to comment on whether you consider
the Project is not contrary to the objectives and policies?
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MR BURN: In short, I would. I was referring to the test for Notices of Requirement
here, but if you're asking me about the resource consents, I would concur.
MR STEWART: Yes, oh of course I've made the momentary lapse that you're dealing
with designations, not so much resource consents.
Thank you.

5

I said yesterday that I had a few comments about the conditions, and last
night I went and reviewed my comments at home and I found that the
comments I've got are really related in all fairness to more matters of editing
and I don't think it's going to be much point in trawling you through various
10

edits. But there are one or two things that I think possibly I do need to just ask
you about. If you would just bear with me, I'll deal with them.
If you look at DC.6 which is dealing with "... the outline plans shall
include the following plans for the relevant stages of the project ..." do you see
that?

15 MR BURN: Yes.

MR STEWART: And if you go over the page, in the last line of that condition it says:
"... once implemented would result in a materially different outcome ..."
Do you see that?
MR BURN: Yes.
20 MR STEWART: My question really was is that going to -- those words "materially

different" going to be clear enough for using the implementation of the
conditions? Now, I'm not quite sure how you would define "materially different",
do you have a view of that?
MR BURN: Yeah, possibly could be worded more precisely and referenced to
25

"materially different effects". I think that might be a more appropriate language
in the context of a condition.
MR STEWART: Well, to put it another way, I've raised the question and really what I'd
like to know from you is whether you and I might have a different opinion about
the words, but do you, having drawn your attention to those words, do you still

30

think they would be able to be -- the condition would be complied with and
understood easily, or would you agree that different wording might be better?
MR BURN: I think with the change that I've suggested they would be adequate.
MR STEWART: Just so I've got this down you are suggesting the word "outcome"
becomes "effects".

35 MR BURN: Yes.

MR STEWART: Okay thank you.
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On page 10 CTMP.4D, do you have that in front of you?
MR BURN: Yes.
MR STEWART: And it starts:
"Traffic measures to address and maintain traffic capacity and minimise
5

adverse effects including where applicable to the relevant outline plan".
The word "including" I just wondered about that, so that means, to me,
that if when you say "including" it must include all those matters 1 to 6 below?
MR BURN: Mmm.
MR STEWART: But the word "including" is not exclusive, is it? So, I'm left wondering

10

whether they may be other things that would -- that it could address and if there
were other things that it could address what would they be? In other words, is
that word "including" precise enough, would it be better to -- so it's not
including, you have to include all of those things from 1 to 6? Or do you believe
that that allows you some flexibility?

15 MR BURN: Well, I'm not a traffic engineer and we took advice from traffic engineers

on the -- in fact, they crafted this condition, so look, I'd have to defer to their
expertise in commenting on that. I guess it is -- it is a sort of fairly
comprehensive condition and I guess those words are there in case, and I'm
speculating as a planner here, there are other effects that haven't been thought
20

of in providing greater specificity in the sort of Roman 1 down to 6.
MR STEWART: I suppose what I was looking at when I read it was that if I was a
member of the public reading that condition and I could see clearly that the
condition required you to have a look at subparagraphs 1 to 6, but I might think
well, that's fine, but they might spring some other ones on me as a member of

25

the public that I don't know about, because it's inclusive, not exclusive.
MR BURN: Yes, although, I mean, in my reading of it it might be different from yours,
the measures are "to minimise adverse effects", so I think a member of the
public could be assured that anything else would be going to minimising those
effects, and not for some other reason.

30 MR STEWART: Yes okay, that's a good answer. That's probably about as far as we

can take that, so thank you for that.
In the following, next page is page 12, I should have said before, this is
McGahan's evidence, but page 12 the condition CTMP.5D, and again we've got
the words "may include", that last line of the beginning part of the condition
35

says: "In order to achieve the thresholds, such a review may include amongst
other things".
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And again, I know this is a very standard condition in resource consent
applications I've seen and it always worries me that that's a bit open ended.
What's your opinion about that?
MR BURN: Well, I guess it is on first blush, but again, you know, I defer to the traffic
5

experts who were crafting this, and I can only speculate as to what the reason
for that, and I presume it's because, look, there is a possibility there may be
other things at play, and rather than confine the review to the listed matters A
through to E, they left some opportunity to address those other matters.
MR STEWART: Okay, well as a planner, do you have any problem with that wording?

10 MR BURN: No, I don't.

MR STEWART: Page 22, and I think this is probably more an editing matter really,
OV.1a it says -- do you have that?
MR BURN: Yes.
MR STEWART: It says:
15

"In the event there is a complaint about vibration in any lawfully
established occupying building, the Requiring Authority shall, subject to land
owner approval, investigate whether: a. The vibration does not comply..."
Should that not really say "whether the vibration complies", not "does
not" there seemed to be a double negative there?

20 MR BURN: Yes, I think you're right.

JUDGE HARLAND: That must have been drafted late at night.
MR STEWART: UDL.4, which is on the same page, now UDL 4, when you read that
condition it seems to assume that there is in existence an urban design and
landscape plan, but UDL.1 and 2 appear to suggest that a plan needs to be
25

prepared.
So, if you look at the first two conditions, it says:
"Shall submit to the Council a plan".
And then UDL.2 says."
"The purpose of the plan is to outline ..." and it goes on.

30

But then when you look at 4, it says:
"Shall be given effect to through the UDLP".
I'm not quite sure now -- these notes were written some time ago but it
seemed to me that there was some -- I wonder whether we needed a reference
to the existing documents that would have been presented to us?

35 MR BURN: The way I read this and you may be reading it differently from me, but

UDL. 3 requires that a plan be prepared for -- to go with each outline plan, and
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that urban design and landscape plan shall reflect the matters set out in the
urban design and landscape framework, which was the document submitted
with the AEE.
So, the UDLF is more a statement of principles, to a certain extent, the
5

plan then is intended, or the conditions are intended that those statements of
principle are articulated more specifically, if you like, in the urban design and
landscape plan that goes with the outline plan.
MR STEWART: So, having drawn your attention to my concerns about how it all fits
together you're happy that the wording in UDL.1 to 4 achieves the required

10

result?
MR BURN: Yes.
MR STEWART: UDL5A, which is on the next page, 23, you will see in the second line
there requires mitigation planting for monitoring -- maintaining monitoring for a
minimum of two years.

15

And I understand that's actually quite standard in a lot of conditions of
this kind. But I don't know if you were here, but Mr Stephen Brown gave as his
opinion that two years was an absolute minimum, that he would prefer to see
three, I think he probably would have preferred even more, but he said three.
And I wondered whether that had been a matter for discussion amongst the

20

planners when they were preparing this?
MR BURN: No it hadn't. I think we took two as being a fairly consistent and standard
monitoring requirement. So, I wasn't here when Mr Brown was questioned on
that matter.
MR STEWART: Okay. So, as far as you are concerned as a planner, that's sort of

25

fairly standard condition and you see no reason to change the time period?
MR BURN: No I don't see any reason to change it.
MR STEWART: Now the last one I thing I got is the SCP, which is referred to on
page 25, but the condition I'm concerned about, or the thing I'm concerned
about, or interested in, is the stakeholder and communications plan contains

30

details of a community liaison person appointed by the Requiring Authority.
And my question is in terms of these conditions how does the affected -- how
do affected parties, for instance the landowner in the area, or the business
holder or whatever, how do they get to know about this? How do they find out
who the community liaison person is?

35

I mean, there's a process set up here for doing lots of things identifying
stakeholders and various other things, but there doesn't seem to be any specific
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way of notifying the stakeholders individually about who the community liaison
person is and the contact number for that person and I just wondered if you had
any comment about that as a planner?
MR BURN: At SCP.4 there is a regime for information, events and briefings and in my
5

view, these would be pretty adequate in providing the information to, you know,
those affected stakeholders who the individuals were that they needed to
communicate with if they had concerns or required further information.
MR STEWART: Well you see in SCP.3 it says that the SCP shall contain the following
and there is a list of information, including the contact details of that community

10

liaison person.
So, that's in the plan but my question really was how does a person
living in Barbados Drive or wherever get to know about this if they don't go on
the internet or the website or whoever? In other words, how do they -- it's all
very well for the community for the plan to contain these details and all this

15

information, but how do individuals on the ground get to know about that if they
don't have something like a letterbox drop or a business card or a fridge magnet
or something like that put through their door?
MR BURN: Well, the SCP.3b requires the plan to set out methods for informing the
affected community and it goes on in the last words that "... including the

20

expected duration of the works and, proposed hours of operation outside
normal working hours and Project contact details".
MR STEWART: Okay, so I can see that that gives the consent holder the ability or the
instruction to do that, but we don't know how they're going to do it, and so it's
more like trust me we know what we're doing type conditions. I mean, there's

25

no specific condition there which requires the requiring authority to notify
individuals is there?
MR BURN: Just give me a little bit of time to read through the condition again.
JUDGE HARLAND: Well, can I pick up on that? I think the concern is this, and it's
just a very practical one, there's no magic to what needs to happen if there's a

30

problem, and that is that there needs to be a quick response within a
reasonable timeframe and a way by which people can let someone who can do
something about it sort it out.
And so, I guess, what the question here is addressed at is why it can't be
a little bit more specific at this stage? It doesn't out rule the possibility of having

35

other ways of doing things, but as it stands, it seems pretty vague. So, it would
seem, I think picking up, that it's perfectly reasonable to provide a very strict
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requirement that if there is a problem there needs to be a response, as I say,
within a certain timeframe, that's reasonable, and a person that's able to be
contacted and we, I think as a group are wondering why it's left to another day if
that's an obvious outcome that needs to be included? Why it can't be tied down
5

now?
MR BURN: I would agree. I'd defer to the -- I'm not a communications expert.
JUDGE HARLAND: No, I understand that.
MR BURN: And I would have to -- I'd have to seek their advice as to what the best
mechanism and timeframe would be for that sort of thing to take place and how

10

it should take place.
MS SHEARD: I do note that we have got all the planners here so if you would like us
to have a look at that over the break we'd be happy to come back with some
wording.
JUDGE HARLAND: Well, frankly, there is a lot of words about the communication that

15

aren't very effective at communication to be quite honest. It's pretty clear, and
I'm just going to say this quite directly, sorry to interrupt, but it seems that what
the communications liaison person or what this is all designed to do is a) to
provide information to people, which is a good thing b) to provide circumstances
where there needs to be consultation and with whom, in other words, who do

20

we need to ask about things at various stages. And the third one is a marketing
exercise, in other words, telling people about how this is going ahead, giving
them an opportunity to attend events and be involved in all of those good sorts
of things. So, there are a lot of words around these three principles that aren't
very clearly expressed, frankly, and one of the thing we're concerned about is if

25

someone's got a problem with this particularly during construction where do
they go to, how quickly does somebody need to respond to it? And average
Joe person needs to know who to go to. It's not good enough to say we'll go to
the Council because we know that the response from Council sometimes
doesn't solve the problem. So, that's what we want to address and I don't think

30

they are provided really sufficient parameters to clearly express that as it
stands.
So, that's what this is all addressed to, it's probably not fair to put it to the
planners because, as we say, he's the person who's relying on expert advice as
to that effect, but that's where I have got to at least and I think my colleagues

35

have too with this whole business of the communication issue.
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MS SHEARD: We have the other expert here as well, so we are able to address that
during the break.
JUDGE HARLAND: Well, having given you that guidance perhaps people can think
about it over the weekend and you might be able to make it a little clearer and a
5

little bit more substance. It's not to say that it's bad it's just to say that there's
an awful lot of words around it when we're supposed to be effectively
communicating as I understand it three very clear messages about what this is
designed to do.
MS SHEARD: Thank you, we appreciate the opportunity to do that.

10 MR STEWART: Well the Judge expressed it much better than I did.

Thank you Mr Burn I think that's all the questions I had apart from the
editing ones which we can take up in a different forum.
MR MARK-BROWN: I've just got one question Mr Burn, regarding the proposed
closing off of the Unsworth, the current Unsworth Drive off-ramp, that's going to
15

have some effects on nearby businesses in particular. There hasn't been a lot
of information provided that I've sort of been aware of, it might be buried
somewhere about long term effects of changing of traffic patterns and effects
on businesses there and whether that needs to be mitigated, are you able to
comment on that particular area?

20 MR BURN: I'm not an economic expert or an expert on business activities, so I'm

afraid no, I can't.
MR MARK-BROWN: But as part of your overall assessment that's not something that
you recall being addressed by other experts that you've had some overview of?
MR BURN: Not specifically, there was some, I think opinion expressed in the traffic
25

evidence, but I don't recall any specific comment on that matter.
MR MARK-BROWN: Okay. Thank you. That's all.
JUDGE HARLAND: I've just got one question, and thank you very much for
researching for us the issue with signage, that's appreciated.
But it does raise a question, and this might be more a question for the

30

lawyers, but if we look at 7.3, you've talked about the bylaw applying to publicly
visible signage which is defined as signage on or visible from a road or a public
place but it excludes motorways. So here we've got a sign if one was to be put
there, that could be seen from a) the motorway, and b) potentially from a public
place.
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So, my question is that the bylaw might apply to the public place but it
might not apply to the motorway, and what would be the process that would
need to be followed then?
MR BURN: As I read the bylaw, the bylaw I would have to say is fairly obtuse in its
5

wording.
JUDGE HARLAND: That's helpful, that might be another thing that needs to be
redrafted.
MR BURN: The way it's worded, it excludes motorways, but it, for example, would
include the busway, because that's not a gazetted motorway.

10 JUDGE HARLAND: I understand that, but there's also the opportunity to view from

cars on the motorway.
MR BURN: That's right.
JUDGE HARLAND: So, there is the potential for it to cover two scenarios that might
impact on this particular instance and how do we deal with that? Or how would
15

it be dealt with? And where this comes from is because if we did find, for
example, that there was a visual effect that how is it able to be mitigated? Now,
I understand the Agency's view is that there isn't an effect that needs to be
mitigated. But if we didn't agree with that, how is it to be mitigated? And so,
then we'd need to look at well what process would people need to go through

20

and how easy would it be for them to get another alternative to cover the
signage issue? Obviously you've provided the bylaw issue, but it might not deal
with all aspects of the visibility i.e. it might deal with visibility from the busway
and the SUP, but it might not deal with visibility from the motorway?
MR BURN: In this you are referring to an effect on Kiwi Self Storage?

25 JUDGE HARLAND: Yes, I'm just wondering, so what would happen if the bylaw didn't

deal with the situation of being able to see from the motorway?
I think it's a legal question actually, to be fair. I've raised it and we might
need to have a copy of the bylaw just to see. We don't need to go into things
that we don't need to go into, but I think you understand the issue?
30 MS SHEARD: Certainly, it's actually relatively straightforward. If it can be seen from

any public road which would include the shared use path or the busway or a
public place which would include the reserve next door, then you're
automatically thrown into the bylaw and you need to get exemption.
JUDGE HARLAND: And what about from the motorway?
35 MS SHEARD: The motorway isn't counted, but the shared use path is closer anyway.
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JUDGE HARLAND: I understand that, but would there be an impediment, I'm just
trying to see how there would be -- so there's nothing that would be of concern
to the Agency from a sign from the motorway?
MS SHEARD: No. So, unless the Agency is consulted as an affected party the
5

agency doesn't get any say at all.
JUDGE HARLAND: But if the agency was consulted, what would its attitude be about
visibility from the motorway?
MS SHEARD: So, it has its own signs guidelines which are quite comprehensive.
JUDGE HARLAND: Right.

10 MR BURN: Perhaps I could help there, having been involved in an application for a

sign adjacent to a motorway, this occurred on State Highway 16, a Project I
was involved in some years ago the Agency's -- the Agency, as I understand it,
has a set of guidelines and standards to do with signage visible from
motorways which is really about the safety of drivers and it sets out size of
15

lettering and space of lettering and I think even sort of acceptable fonts. And in
the case I was involved in the Agency experts applied those tests to the sign
and then determined that it was okay.
JUDGE HARLAND: Okay.
MS SHEARD: In this case, Mr Burn, there's no requirement in the signs bylaw for the

20

Transport Agency to be consulted in relation to the exemption is there?
MR BURN: No.
JUDGE HARLAND: No, all right well I think if you helpfully set out all of that.
So, you understand where this is coming from?
MS SHEARD: Yes.

25 JUDGE HARLAND: If, for example, we do find there was an adverse visual effect or

there was something, one solution to that would be well you can put a sign on
the top of your building or on the side of it. But if there are so many other
impediments to that that make it uncertain, a little like the hockey argument,
where does that takes us in terms of this? I was tempted, and I'm not trying to
30

be flippant, well what about a blimp? But I'm sure there's rules against that as
well.
MR BURN: There are.
JUDGE HARLAND: Yes, I imagine there are. Goodness. Well, thank you very much
for that. Is there any other questions arising?

35 MS SHEARD: There was just one other question in relation to UDL.4, and this was

something that Commissioner Stewart raised and I think he actually had a point
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here, was that you referred to the UDLF there -- UDL.4, the reference to the
UDLF.
MR BURN: Yes.
MS SHEARD: But there's no reference as to where you might find that document or
5

what revision it is et cetera?
MR BURN: Right that's true. I guess given that the UDLF has gone through a couple
of iterations it would be helpful if that condition referred to the most recent
version.
MS SHEARD: Thank you.

10 JUDGE HARLAND: All right. Well, Mr Burn, I'm going to say to you too, quite

genuinely on our respective behalf, thank you very much for the constructive
way that you've approached working with others on this and we understand and
really acknowledge and thank you for the considerable work that's gone into
improving these conditions over the period of this Project. So thank you.
15 MR BURN: Thank you.

~(The witness withdrew - 9.47 am)
~DAMIEN RYAN MCGAHAN (Affirmed) (9.48 am)
~Examination in Chief by Ms Sheard (9.48 am)
20 MS SHEARD: Good morning can you please confirm that your full name is Damien

Ryan McGahan?
MR MCGAHAN: It is.
MS SHEARD: And that you have prepared a statement of evidence dated 20 April,
15 June and a supplementary dated 4 August?
25 MR MCGAHAN: I can.

MS SHEARD: And can you confirm that you have the qualifications and experience
set out in section 2 of your Evidence in Chief?
MR MCGAHAN: I can.
MS SHEARD: And can you confirm that the contents of those statements of
30

evidence is true and correct to the best of your belief?
MR MCGAHAN: I can.
MS SHEARD: Can you please read your summary statement?
MR MCGAHAN: Yes.
This summary statement provides a summary of my Evidence in Chief

35

dated 20 April 2017 and my rebuttal evidence dated 15 June 2017. It also
includes ...(Reads 1.1 - 4.5b of Summary Statement)... considers the Project
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may not necessarily be consistent with RPS objectives B3.2.1.1 to B3.2.1.8.
I understand that Waste Management may have subsequently withdrawn
their submission.
In relation to the stream reclamation issue, prior to lodging the
5

resource consent application I did not consider ...(Reads 4.6 - 5.2d of
Summary Statement)... weekend closures of Rosedale Road may be
required to aid in clarity.
Five new conditions are proposed to address remediation of damage
to local roads.

10

DMP.3 (f) now requires ...(Reads 5.2f - 5.2k of Summary Statement)...
of the trigger levels.
I would just note that those conditions were agreed with both Mr Seyb
and Mr Ridley.
Landfill gas trigger levels have been deleted ...(Reads 5.2l - 6.2 of

15

Summary Statement)... through the proposed conditions as amended.
~Questions from the Board (10.01 am)
MR STEWART: This is a massive piece of work.
Just so that I'm sure that I am dealing with the right things, I have in

20

my hand your supplementary statement dated 4 August which I have
annotated and the one that came to us this morning, is that the same?
MR MCGAHAN: No.
MR STEWART: This one we got this morning just a moment ago?
MR MCGAHAN: Yes, sorry I'm told it is.

25 MR STEWART: So I don't have to worry about this because I've got the other?

MS SHEARD: Yes, correct.
MR STEWART: That's a relief.
I just have a few questions and the first one I could have asked
Mr Burn, but I'll ask you because I'm sure you probably have the same view.
30

There would have been discussion, I assume, about the general condition
number 1, which is the in general accordance condition. And I see it's quite
clearly stated there that all the planners are proposing that there be a general
condition clause. And I just wondered if you'd like to enlighten us little bit on
the reasons for and against, you presumably discussed this at your various

35

meetings, am I correct?
MR MCGAHAN: Yes, we did discuss it. So sorry, your question is?
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MR STEWART: My question is I'd just like to have a little bit of information about
the pros and cons for having a general accordance condition or not and why
you came to the conclusion that a general accordance was appropriate, I
think that's what was original proposed in fact?
5 MR MCGAHAN: Well, certainly the discussions we had with other experts really

revolved around the extent I suppose of the general accordance condition
that we have included. Council experts indicated that they would have
preferred to have seen a much more extensive list of documents outlined and
the like. Our general accordance condition really looks to just apply the
10

general arrangement plans and a couple of really important documents that
underpin conditions and those plans themselves.
And it's fair to say we, as the Transport Agency planners, in pulling
that together felt that that was appropriate. It set a clear expectation in terms
of the footprint and the extent of the environmental effects that are being

15

assessed.
And so, we were comfortable that that combined with many of the
bottom lines that are outlined under the conditions, for example, the
stormwater conditions are quite prescriptive in terms of what some of the
requirements are there, that that provided enough in terms of the general

20

accordance condition that we've subsequently -- well, included.
MR STEWART: And I assume that I think, from what you're saying, that the general
accordance condition would, although it's backed up by all those other plans
you talked about, would provide a certain measure of flexibility?
MR MCGAHAN: Yes it would, yeah. Yeah, I mean there are processes available to

25

test whether you are in general accordance, you know, with the application
as considered. But, at the same time, there is a degree of flexibility there.
So, for instance, you may have a stormwater pond in a certain location, but
ultimately the design may put it 50 metres to the south, for instance. There's
still quite a bit of prescription within the stormwater conditions around volume

30

metric requirements and discharge requirements and the like to ensure that,
you know, you could argue you're still in general accordance. So, I'm
comfortable that the condition as it stands, you know, will provide enough
flexibility.
But look, there may be occurrences where something clearly wouldn't

35

be in general accordance. It may be very different to the plan, or may not
align with certain conditions. And, therefore, you know, there are appropriate
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processes available to alter a designation, if required, or alter resource
consents.
MR STEWART: You've probably answered the question, but I'd go on to say, I
mean perhaps the conditions is for well-meaning purposes, the main one I
5

supposed is to control the activities of the NZTA and the Alliance, but the
other purpose of them is to give security and comfort to people in the
community as to what's actually going to happen, and so that's where the
argument about the general accordance condition comes in; does that give
enough certainty to people living in the community about the effects of the

10

Project? And I think what you're saying is yes it does.
MR MCGAHAN: Yeah, I am saying that. I'm comfortable with the condition as it is
in terms of providing enough surety. There could well be exceptions whereby
the Alliance or the Transport Agency in the future, sorry, have to go through a
process to alter something and that will enable the community to understand

15

that at later point in time, if that was to arise.
MR STEWART: Going from the general to the specific, if you look at that condition
RC.1, do you have it in front of you?
MR MCGAHAN: Yes, I have it.
MR STEWART: The version that I've got has the last -- the very last two words

20

they're actually outlined in yellow and it says "insert numbers", so obviously
this is a work in progress and there will be some numbers attached to that as
consents. So, it's not a question for you, probably more probably for your
legal advisors presumably at some point we're going to receive a version
which is a final version?

25

~Comments from Ms McIndoe (10.06 am)
MS MCINDOE: There will be a final version provided with the closing submissions,
but I think these consent numbers will be allocated by the Council so that the
Council can find them on their records. So, that was the intention, that these
30

consent numbers would be numbers allocated by the Council system.
MR STEWART: Okay, so they won't actually be part of any decision we make?
MS MCINDOE: No, I wouldn't expect the Board to themselves allocate the
numbers, I expect that's something that the Council could do after it receives
the Board's decision. It's simply a filing mechanism to enable them to be

35

located.
MR STEWART: Yes.
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MR MCGAHAN: If I could just add, there were in the notice that went into the
paper, there were numbers applied to all the different resource consents and
they were applied by the Board, they could be the place holder, and those
are the types of numbers I think we're talking about, whether Council takes
5

those forward as suggested and they may well do, it may be just transposing
those out. But yeah, at present, we don't know the specifics around how that
will work.
~Questions from the Board (10.07 am)

10 MR STEWART: Thank you.

There's another sort of general question, I asked Mr Burn the same
thing, but if you look at CEMP on page 4 of the resource consent conditions,
CEMP.7 I think it is - no, 6, 6 at the bottom of the page, you will see there
that it says:
15

"All CEMPs shall be prepared in accordance with ... and shall include.
Now you remember I asked Mr Burn about those words "shall include" and
whether he thought they were specific enough or whether they were slightly
open ended and I'll ask you the same question.
MR MCGAHAN: I think they're specific enough. I'm comfortable that those are the

20

necessary requirements, so therefore, the plan shall include them. There
could be other aspects that could be included beyond that, but that will be up
to the particular contractor I'd suggest. But, what we have attempted to do
there is really identify, and you can see we added some additional items, you
know, quite recently, you know, based on other Project experiences and the

25

like. But certainly those things I see as being quite important to have in that
plan and therefore, I consider the wording "shall include" as being
appropriate.
MR STEWART: So that's, in a sense, the bottom line, that there may be other
things, but they shall, shall include those matters A to O?

30 MR MCGAHAN: Yes.

MR STEWART: Okay, thank you.
LW.1B.
MR MCGAHAN: Sorry LW.1B?
MR STEWART: I'm just trying to find it myself now.
35 MR MCGAHAN: Page 23 I've got.

MR STEWART: Oh yes, that's right.
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Now if you look at the -- it actually goes over the page, and the last
two lines of that condition it says:
"The condition is offered by the Consent Holder on an Augier basis."
Now those who have been involved in resource management for some
5

time might know what Augier is. But I wondered if that's a sufficient
reference really? Augier refers, as I understand it, to a particular case, or the
Augier principle. But I'm just wondering whether in conditions of consent
whether that is actually terribly helpful to the general public to understand
what you're talking about. It may be a legal question.

10 JUDGE HARLAND: Well, it mightn't not even be needed to be there. It doesn't

matter how it got there, it's now a condition. Anyway, your lawyers can help
with that.
MR STEWART: Maybe we delete it?
MS MCINDOE: Yes, I think it was probably a useful place holder during the
15

discussion of conditions, but it might not be needed going forward.
MR STEWART: Okay. I suppose just as a minor matter of editing I have noticed it
was interesting you can tell that these conditions were produced by different
people and there are some people who believe that the word "Council" with a
capital C should always be preceded by the word "the" and generally

20

speaking it has been, but there are certain sections of the conditions where
that principle has been forgotten, or maybe you might like to have a look at
that yourself?
MS SHEARD: Certainly that's an age-old debate between the planners and the
lawyers as to whether it's a "the" before or not.

25 JUDGE HARLAND: Well, I am old fashioned, things need an indefinite or a definite

article.
MS SHEARD: Thank you, I appreciate that comment.
JUDGE HARLAND: I think it's an age thing, actually.
MS SHEARD: I don't appreciate that.
30 JUDGE HARLAND: No you might not.

MR STEWART: And there is another old chestnut of mine, which I will draw to your
attention, and it comes up in SW.19 and I think there are one or two other
places, yes, it does in several plays, SW.14, 17, and 19 and probably others
that I haven't identified. Let's deal with SW.19, that's page 41.
35 MR MCGAHAN: Yes I have it, thank you.

MR STEWART: Now, you said at the end of that first paragraph it says:
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"The stormwater operation and maintenance plan shall include, but
not be limited to ..."
And I first of all think that the grammar of that is wrong anyway, but
secondly, there should be another "shall" included there, "shall include but
5

shall not be limited to."
MR MCGAHAN: Yeah.
MR STEWART: So, that's the first thing, the second thing is though "but not be
limited", so, in other words it seems to be saying that you could actually have
some other things there as well? And I'm just wondering whether you think

10

that's sufficiently precise?
MR MCGAHAN: No it's probably not as precise as it could be. Certainly based on
the conversation earlier this morning and again back to your point around
consistency across some of the different areas, I think we'll obviously take
that away over the weekend as well, I'd suggest.

15

But certainly the intent here, and obviously we worked extensively with
the Healthy Waters Team to get these conditions to where they sit now. And
so, yeah, there are a few different authors involved and the like.
But certainly, and I know Healthy Waters are certainly interested in not
foreclosing any other matters that may arise as a result of the impacts on

20

their particular infrastructure. In particular, but equally it applies to the
Transport Agency's infrastructure as well.
But, look, I'd suggest we take that one away and perhaps just review
that wording.
MR STEWART: Yes. Thank you, that's the end of questions that I've got, except to

25

say, that despite my detailed look as far as I could, I think the conditions are
really well done and I think they seem, to me anyway, to be pretty
comprehensive.
MR MCGAHAN: Thanks.
MR MARK-BROWN: Mr McGahan, I've just got one question regarding your

30

statement, summary statement that you've tabled this morning. 5.2l, page 7,
and the landfill gas and trigger levels have been deleted.
MR MCGAHAN: Yep.
MR MARK-BROWN: So, was that deletion agreed to by Ms Eldridge in terms of the
review capacity with the experts?

35 MR MCGAHAN: I believe it was. Sorry, I just need to go back and look at when

that change was made, sorry.

Page 768

MR BANGMA: Sir, if it assists certainly my understanding is Ms Eldridge was
involved in all discussions on the landfill related conditions and reviewed the
most recent version which has been included in Mr McGahan's evidence.
MR MCGAHAN: That is my understanding. Also, I just wanted to check the
5

chronology of things where that change was made, just to double check that.
But I'd that comment.
Yeah, that change was made as of the 29th of July and I'm -- I believe
Mr Amputch gave evidence after that date and he and Ms Eldridge had been
in close discussion.

10 MR MARK-BROWN: It's probably in the relevant Joint Witness Statement.

MR MCGAHAN: It may have been outside the expert conferencing, I think.
MR BANGMA: Yes, I think even in both their summary statements they, as I recall
it, the witness for NZTA and Ms Eldridge for the Council commented on those
final conditions, as I understand it sir.
15 MR MARK-BROWN: Thank you.

JUDGE HARLAND: I've only got one question; it's to do with annexure C to the
conditions that you provided with your supplementary statement. This is the
schedule of designations, consents and conditions where you have helpfully
set out the numbers of the designations and consents sought. And the
20

conditions that are to apply to them. And I just want to confirm that's the
most up-to-date and accurate version? It might not be right now, or you
would like to review that? It's just a very helpful document.
MR MCGAHAN: Yeah, yeah I think we will take the time to review that again and
perhaps offer up a copy early next week, on Monday. I do understand there

25

was a little bit of discussion around some of the finer details on conditions
over the last couple of days raised by Mr Lovell, for instance. So, we'll just
go away and check that. I think overall it probably won't change things too
much, but it would just be useful for us in the wrap up to finalise that, so we'll
do that.

30 JUDGE HARLAND: Thank you for that, is there anything arising from our

questions?
MS SHEARD: No thank you.
JUDGE HARLAND: Well, Mr McGahan, you also have put in an enormous amount
of energy to helping us focus our intention on what we need to. And it's very
35

much appreciated. We just only have to look at this last supplementary
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statement with the annexures, particularly, that -- to understand the amount,
the hours that have gone into this. So, thank you very much.
Whilst it might have been a lot of work, it's really helpful to us to have
it put in this particular way, so thank you very much.
5 MR MCGAHAN: Agreed. So, thank you, appreciate that.

~(The witness withdrew – 10.18 am)
JUDGE HARLAND: All right.
So, that now takes us to you Mr Bangma, would you like us to take the
10

adjournment briefly, or would you like to close for Watercare first?
MR BANGMA: I have a very brief and succinct summary for Watercare
Your Honour, it's only one page, more than happy to address that now.
JUDGE HARLAND: Let's do that now. Thank you.
~Closing submissions on behalf of Watercare (10.19 am)

15

MR BANGMA: As we noted in the opening, Your Honour, Watercare's interest in
this Project is limited to the potential effects it could have on the operation of
the Rosedale Wastewater Treatment Plant, including the two associated
treatment wastewater ponds. Watercare understands that the Board made a
20

site visit to the Rosedale Wastewaster Plant on 6 June 2017.
Watercare's submission raised a number of potential issues and
accordingly sought changes to the proposed conditions.
Watercare provided two briefs of evidence in this matter from
Mr Bourne and Dr Mitchell, both of whom were excused from attending the

25

hearing.
Dr Mitchell's evidence included specific changes to the proposed
designation and resource consent conditions to address Watercare's
concerns. A memorandum of agreement between Watercare and the NZTA
recording agreed proposed conditions was lodged with the EPA on 14 June

30

2017.
Following the planning conferencing, amendments were made to the
drafting of these conditions. These amendments did not change the
substance of the conditions set out in the memorandum of agreement dated
14 June 2017, and revised -- a memorandum attaching revised conditions

35

was lodged with the EPA, and those conditions have -- agreed conditions
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have been included in the conditions appended to the supplementary
statement of Mr McGahan, as he has noted.
Watercare has no outstanding issues of concern in relation to this
Project.
5 JUDGE HARLAND: Thank you Mr Bangma. Any questions? No. Well, thank you

very much.
So that takes us to Auckland Transport, and you have the choice now
of whether you would like to start that now or whether you would like to take
the break now?
10 MR BANGMA: I'm happy to box on Your Honour.

~Closing submissions on behalf of Auckland Transport (10.21 am)
MR BANGMA: Paragraph 1.1, of the closing statement for Auckland Transport. As
set out in Auckland Transport's opening statement, Auckland Transport
15

strongly supports the grant of consent to this Proposal.
Auckland Transport particularly wishes to acknowledge the
collaborative approach of NZTA and its witnesses to resolving the issues
raised by Auckland Transport, and in particular: The improvements to
conditions agreed through the exchange of evidence and conferencing

20

(particularly in relation to management of construction traffic and effects on
buses); and the additional benefit provided by the modifications to the shared
use path, agreed to by the NZTA, following conferencing, and to be provided
under the side agreement.
As indicated by Mr Lovell when he gave evidence yesterday, all of the

25

areas of interest raised by Auckland Transport have been addressed,
through a combination of agreed changes to the conditions, the minimum
requirements for the project, or the side agreement between Auckland
Transport and the NZTA.
This closing statement addresses the following matters: The

30

appropriateness of Auckland Transport and NZTA agreeing to address
various matters by way of a side agreement; damage caused to local roads
by construction traffic; the upgrade Alexandra Stream Underpass; the design
changes to the busway and the shared use path sought by Kiwi Self Storage
Limited.

35

Part 2, the appropriateness of addressing matters in a side
agreement.
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The Board has asked Auckland Transport to address in its closing
statement the appropriateness of it seeking to address the following matters
through a side agreement with NZTA: The extension to the share used path
which were outlined in paragraph 3.5a-d of Auckland Transport's opening
5

statement; the implications of projected increases in daily traffic flows on
Albany Highway South, as a result of the Proposal, so the 5% -- projected
5% increase by 2031, resulting in the need to bring forwards planned
improvements to Albany Highway South, and the possible need to widen the
Rosedale overbridge piers to facilitate the upgrade of Rosedale Road to four

10

lanes, as part of the operation of a possible future Rosedale bus station.
In Auckland Transport's submission, where a proposed measure is
required to address an adverse effect on the environment to be managed by
the Council (as consent authority), it should be addressed through conditions
of consent, rather than side agreements. The potential role of any side

15

agreements should be limited to matters which are not generally appropriate
to address through conditions. For example, matters relating to the operation
of the road network (that are within the road controlling authority's
powers/responsibilities), communications between the parties, or funding
arrangements.

20

The approach Auckland Transport and NZTA have taken in this
Proposal is consistent with this. In particular: Auckland Transport's concerns
in relation to the effects on the local road network and buses will be
addressed through conditions (rather than a side agreement).
With respect to the extensions to the shared use path, which are

25

covered under the side agreement, these are generally outside the
designation for this Proposal. The proposed works will be within Auckland
Transport's road reserve and the design of the works approved by Auckland
Transport in its capacity as the controlling authority. As noted in Ms King's
evidence, the purpose of extending the shared use path under the side

30

agreement to connect to existing cycle lanes, is to maximise the benefit of
the Proposal through the creation of a "network effect". In other words,
joining up the gaps, or making sure there's no small gaps between
infrastructure where we reasonably can. The extensions to the shared use
path have been agreed to with NZTA on that basis.

35

In relation to Albany Highway South, Mr Clark, on behalf of the NZTA,
acknowledged that the Proposal is projected to result in a 5% increase in the

Page 772

volume of traffic on the Albany Highway south of State Highway 18, by 2031.
This is likely to bring forward the need for Auckland Transport's Albany
Highway South upgrade Project, noting that this Project will be needed at
some point in the future, in any case. NZTA will financially contribute to the
5

Albany Highway South upgrade Project. Accordingly, in Auckland
Transport's submission, to the extent that this Proposal could bring forward
the timing of the Albany Highway South Project, this is essentially a funding
matter to be resolved between the two parties (and in accordance with
relevant legislation). A condition on this Proposal, relating to NZTA's funding

10

of the Albany Highway South Project is not necessary, or appropriate, to
address this matter. Furthermore, the exact funding implications are unclear
at this point, and there could be difficulties with trying to capture this in a
condition.
In relation to Rosedale Station, Auckland Transport is currently

15

exploring with NZTA the location of a possible future bus station in this
vicinity.
The Project has yet to be confirmed, and has not been consented.
Accordingly, in Auckland Transport's submission, it does not, at this point,
form part of the environment for the purposes of assessing the Proposal,

20

that's this Proposal before the Board, under the RMA. If the Rosedale
Station Proposal does proceed, it could result in the need to upgrade and
widen Rosedale Road to four lanes. This is like to result in a need to widen
the piers of the Rosedale Road overbridge. Works on the overbridge will be
undertaken anyway as part of this proposal due to the need to widen the

25

overbridge to incorporate the proposed extension to the northern busway.
Accordingly, Auckland Transport wishes to ensure that the design of the
overbridge for this Proposal does not preclude the Rosedale station road
widening in the future. This is matter that can be addressed through the
detailed design of the Proposal, if, by that time, it has been decided that the

30

Rosedale Station works will proceed. Auckland Transport and NZTA have
agreed this a matter which will be dealt with by way of a side agreement. In
Auckland Transport's submission this is appropriate, given that NZTA will be
a funding partner in the Rosedale Station, if that proceeds, and fund part of
that project. This is a matter which can be left to the detailed designed stage

35

of this Proposal and accommodated within the designations.
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And lastly, a condition in relation to this matter is not necessary to
address any effect on the environment, and the Rosedale Bus Station does
not, in any case, form part of the "environment" as defined under the RMA as
consent has not yet been obtained.
Part 3 of these submissions, damage to local roads.

5

Auckland Transport indicated in its opening statements that it was
conditioning to work with NZTA and it was hopeful that agreed wording on a
condition satisfactory to the parties could be presented to the Board.
The NZTA and Auckland Transport have now reached agreement on
10

this issue. Conditions CTMP6 to CTMP6D attached to the supplementary
evidence of Mr McGahan dated 4 August 2017 address this issue and
require: Prior to commencement of construction, the identification of all
access points from the Project construction areas to the local road network,
confirmation of existing levels of traffic on the relevant local roads, and

15

estimation of construction traffic volumes, and a monitoring programme to be
implemented during construction; at least 4 weeks prior to commencement of
construction, a RAMM, a visual condition assessment to be undertaken,
including pavement strength testing; weekly inspections of the relevant local
roads during construction, or upon a complaint being received; and any

20

damage attributable to the Project to be repaired within one week, or an
alternative timeframe agreed with Auckland Transport.
In Auckland Transport's submission, the condition agreed with NZTA
is appropriate, and will ensure any damage to local roads attributable to the
Project is remedied. While the condition has been agreed or volunteered by

25

NZTA, Auckland Transport considers the condition to be consistent with
recent statements of principle by the Environment Court in relation to
damage to local roads in Norsho Bulc Limited v Auckland Council.
JUDGE HARLAND: Is that the Pukekohe case, which case is that?
MR BANGMA: That is a clean fill case involving an application for a clean fill before

30

Judge Kirkpatrick.
JUDGE HARLAND: Yes, is that the one out in Clevedon Whitford Way, or
somewhere out there? I'm familiar with the one -MR BANGMA: I think that's right. It says Black Ridge Road, Pine Valley. So, I
hadn't picked up from my reading of the case which part of Auckland that

35

was.
JUDGE HARLAND: Well, the road is this way apparently, but I know the case.

Page 774

MR BANGMA: Well, that's what I initially understood.
JUDGE HARLAND: Yes, thank you for that.
MR BANGMA: It was a case Mr Lanning was involved in, and in that case,
Your Honour as I've mentioned in the footnote, ultimately a condition, I
5

guess, with many similarities to the condition that's been agreed here in
relation to the survey and damage to local roads was imposed by the Court
and there were statements of principle that the local road network is a
resource, and that the parties shouldn't just rely on general levies or budgets
by Auckland Transport to fix matters where it's -- where there is going to be

10

wear and tear that's above and beyond what ordinarily might be expected to
occur.
And that's essentially what has been agreed between NZTA and
Auckland Transport here and -- or at least there is a condition in place which
will enable that to be assessed.

15

The next issue, I'll save most of that one for the Council's closing. So
just very briefly, at part 4 of these submissions for Auckland Transport, the
upgrade, the Alexandra Stream Underpass. Auckland Transport supports
the upgrade of the Alexandra Stream Underpass sought by the Council,
which is Option 3 identified in NZTA's alternatives assessment. I just note

20

there Auckland Transport adopts the submissions of the Council on this
matter.
Part 5 of the closing statement, the design changes to the busway and
shared use path sought by Kiwi Self Storage.
In its opening statement, Kiwi Self Storage referred, in support of its

25

proposed changes to the gradient of the busway and shared use path, which
would increase the maximum gradient of those facilities to a gradient of
5.34% to -- in relation to the busway -- the fact that the existing northern
busway had a grade of 5.34% for a length of approximately 630 metres
between Constellation Station, that should probably be, and Sunnynook

30

Road. Accordingly, their proposed design changes would not require buses
on the busways to ascend or descend at a gradient greater than they are
already undertaking. And in relation to the proposed shared use path,
Ms King had agreed in principle that a gradient of 5.34% was acceptable.
With respect to the existing section of the busway, that has a gradient of

35

5.34%, Mr Maule indicated that this stretch of the busway affects the efficient
operation of fully laden double-decker buses, and can result in them reducing
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in speed by up to 20 kilometres per hour. Furthermore, the gradient at this
part of the busway is a result of topography and the hill that rises to a peak at
Sunset Road.
Mr Hall, on behalf of Kiwi Self Storage, sought to distinguish the
5

design changes Kiwi Self Storage proposed (also a maximum gradient of
5.34%) on the basis that, due to the location of Constellation Drive in relation
to the proposed area of increased gradient, the increased gradient would
assist with acceleration of buses heading down hill, from Constellation
Station towards Albany Station, and the additional gradient would assist

10

buses travelling uphill, from Albany Station towards the city, to decelerate
before coming to a stop at Constellation Station.
No detailed analysis of how the proposed changes in gradient would
affect acceleration or deceleration of buses has been undertaken. In
Auckland Transport's submission, in the absence of such analysis, it is

15

difficult for the Board or parties to establish that the efficient operation of this
important public infrastructure will not be affected, to at least some degree.
In particular, Auckland Transport's notes that Mr Hall accepted that, from a
traffic engineering perspective, the most efficient outcome for the busway is a
gradient of zero, (or as he noted, travelling downhill). A gradient of more

20

than 5% is a departure from recognised design standards for the efficient
operation of buses, and locking in Kiwi Self Storage's proposed design (with
a maximum gradient of 5.34%) may prevent NZTA from achieving, through
detailed design, a gradient of less than 5%, which is acknowledged, would be
an even better or more efficient outcome.

25

In terms of Ms King's position on the appropriateness of a gradient of
5.34% for the shared used path, Ms King confirmed that: She did not attend
the conferencing for Transport and Traffic Site Specific impacts resulting in
the conferencing statement dated 23 June 2017. The reference in that
conferencing statement to Ms King having agreed in the Joint Witnessing

30

Statement Traffic and Transport General/Design/Layout/Model/Alternatives
that a gradient of 5.34% was in principle acceptable, is not recorded in that
earlier conferencing statement, and does not reflect her views.
With respect to the gradient of the shared use path, Ms King's
evidence is that: A shared use path that was flat, or a gradient of zero, would

35

be the most desirable for users; a gradient of 5% would be the upper limit of
what was desirable; for a gradient even steeper than 5%, this would need to
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be approved by Auckland Transport through a departures process. Through
departures process, Auckland Transport would consider whether appropriate
mitigation could be provided for the increased gradient, as part of the design
of the shared use path. This would most likely consist of providing rest stops
5

at specified intervals, as set out in Auckland Transport's design manual. I
note that the relevant extract from that was attached to Ms King's summary
statement. Whether these rest stops could be incorporated as part of the
shared use path was a matter of detailed design and cannot be confirmed at
this stage. Although there are other examples of shared use paths in

10

Auckland with gradients steeper than 5%, these were due to topography and
it would not be desirable to deliberately design a shared use path with such
steep gradients.
The evidence of Mr Southall of Bike Auckland on this issue was: A
gradient of less than 3% would be ideal, a gradient of more than 5% would

15

be a disincentive to members of the public to use this infrastructure.
In Auckland Transport's submission, the evidence establishes that amending
the design of the busway and shared use path to increase the gradient to
5.34% as sought by Kiwi Self Storage will permanently reduce the efficiency
of this important public infrastructure, and is not desirable.

20

The reason proposed for these design changes is to preserve views
from the motorway of a commercial storage business. There is no public
interest in preserving such views -- unlike for example views from public
places of the Auckland Volcanic Cones, Museum, or prominent heritage
buildings. The reason for preserving these views is the private interest of

25

Kiwi Self Storage.
In relation to effects on Kiwi Self Storage's business, the evidence of
its registered valuer, Mr Doyle, is that the loss of views of Kiwi Self Storage
site as a result of the Proposal would be likely to reduce its facility from an
exceptional site to a prime site. This could potentially affect its turnover by

30

around 10%. However, Mr Doyle accepted that, even with reduced visibility,
the site would occupy a highly favourable position on the eastern side of the
motorway.
Mr Allan, for Kiwi Self Storage, maintained it was the visibility of the
Kiwi Self Storage buildings and storage units that was important to its brand

35

and attracting customers. However, in Auckland Transport's submission,
signage is clearly a possibility.
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Can I just pause there, Your Honour? I drafted this closing last night
before I'd had a chance to consider the evidence of Mr McGahan on this
matter, and obviously Mr Lovell gave us evidence yesterday aiming to assist
the Board, but I guess the relationship between the important provisions and
5

the bylaw would seem to be -- it's a complicated issue. I wonder if I might
just -- I mean, that is Mr Lovell's evidence. Alternatively, I could just strike
the reference to?
JUDGE HARLAND: No, not at all. I think -- we understand that that was given in
the context of not researching it properly. If you want to look further at what's

10

arisen today for Mr Burn's evidence in the discussions, that's fine. You could
address that on Monday.
MR BANGMA: Thank you, Your Honour. And as Mr Lovell explained yesterday,
fairly generous provisions for signage, with respect to size and height, apply
to the site under the rules in the AUP, accepting as we've heard today there

15

are also requirements under the bylaws. Signage is used by other self
storage businesses. The ability to provide signage that would be visible from
the motorway, and the visibility of the site from the proposed busway, which
has currently -- it is projected to have increasing levels of patronage, might
reasonably be expected to offset, or at least partially offset the effects on Kiwi

20

Self Storage's business.
Irrespective of the precise level of effect on Kiwi Self Storage from a
reduction in the visibility of its property from the motorway, as Auckland
Transport noted in its opening statement, the Courts have held that there is
'no property in a view'. As the Court stated in re: Meridian Energy --

25 JUDGE HARLAND: You don't have to read that out; I wrote that bit. Thank you.

MR BANGMA: Auckland Transport submits these principles apply in the present
case. Kiwi Self Storage has no right to a view of the motorway, or a view of
its site from people using the motorway. NZTA, is entitled to provide public
infrastructure in a way which blocks or interferes with that view, or to plant
30

trees, erect noise barriers, or other lawful activities which might reduce views
of Kiwi Self Storage site from the motorway. Furthermore, while the busway
and shared use path is likely to be present for a long time, perhaps
permanently, the nature of the use of the Kiwi Self Storage site may change.
JUDGE HARLAND: Just to ask a question here, isn't this not really a right to a

35

view, it's more, isn't it, a right to be seen that they're arguing in an economic
sense? Slightly different argument.
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MR BANGMA: I think, Kiwi has identified through the evidence that's Kiwi's
concern, being seen, and what that might mean in terms of its customer
base. I suppose my submission on that, Your Honour, is that that is linked to
the issue of the view, in the sense that they can only be seen by users of the
5

motorway if there is nothing obstructing that view. I mean, to me that case
law is applicable.
JUDGE HARLAND: Right. All right, well, we won't take that any further. That's
fine. Thank you.
MR BANGMA: At paragraph 5.13: It is acknowledged by the witnesses involved in

10

expert conferencing that the design changes proposed to the busway and
shared use path require a departure from recognised design standards.
Auckland Transport does not support these design changes on the basis they
seek to permanently reduce the efficiency of operation of public
infrastructure, for a private benefit - when there is no guarantee that Kiwi Self

15

Storage's business will remain on that site.
Auckland Transport is also conscious that a decision to change the
optimal design of these facilities in response to private interests, could set an
unhelpful precedent for other projects in the future.
Conditions:

20

Auckland Transport has reached complete agreement with NZTA in
relation to conditions. Auckland Transport supports the draft conditions
attached to the supplementary of evidence of Mr McGahan dated 4 August
2017. This is subject to the two minor changes outlined in Appendix 1, to the
summary statement of Mr Lovell, dated 11 August 2017. NZTA has indicated

25

to Auckland Transport that it agrees to these two amendments, and that they
will be included in NZTA's final set of draft conditions, that will be provided to
the Board with its closing statement.
And if I might just add there, Your Honour, on the subject of
conditions, obviously, Your Honour and the Board Members have suggested

30

some refinements, perhaps fairly minor refinements to the drafting. I would
expect that Auckland Transport, and for that matter the Council, would liaise
with NZTA in relation to those minor amendments, and probably arrive at an
agreed position supporting those -- potentially supporting those minor
changes that are being suggested by the Board.

35 JUDGE HARLAND: Thank you very much.

MR BANGMA: Conclusion:
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Auckland Transport strongly supports the Proposal and seeks that it
be confirmed by the Board, for the reasons outlined in Auckland Transport's
evidence, opening statement, and in this closing statement.
JUDGE HARLAND: Thank you, Mr Bangma.
5

~Questions from the Board (10.45 am)
MR STEWART: Sorry, I just have one question, and it's really just to make sure
that I have got it very clear in my mind and to put it on the record. It appears
that what you're saying in relation to Kiwi Self Storage, on your page 7,
10

paragraph 5.4, I suspect -- I'm sure it's clear, but I just want you to say it, that
your argument that the conditions should remain -- or the Proposal should
remain the same is really because your gradient of 5% is basically a worst
case scenario, isn't it? And it could actually become better or a lower
gradient through detailed design, or not. But it could. But what you're saying

15

it seems to me, and I want you to just confirm that, that the Proposal is
proposing a 5% gradient and it's not going to be any higher?
MR BANGMA: Yes, I confirm that; that's my understanding. I'm relying on that
understanding, I think, on answers given in response to questions from the
Board by one of the NZTA witnesses, Mr Moore, I think it was.

20 MR STEWART: So that's certainly the understanding I got. I just wanted you to

confirm that. So that the situation -- the as-built situation may have a lower
gradient, or not.
MR BANGMA: There could be an improvement on that situation, yes.
MR STEWART: Yes, thank you. But it won't be worse?
25 MR BANGMA: That's my understanding.

JUDGE HARLAND: Thank you very much, Mr Bangma. That's a very helpful
summary of your case and we are grateful for that.
So, we will take the break now for 15 minutes and then you can have
a rest and come back and give us the closing for Auckland Council, thank
30

you.
~(Adjourned 10.47 am - 11.05 am)
~Closing submissions on behalf of Auckland Council (11.05 am)
MR BANGMA: Hopefully the Board has before them a copy of the closing statement

35

for Auckland Council and also one decision, the Supreme Court decision in
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Estate Homes, which of course is well known and widely available but I thought
I'd provide a copy for ease of reference.
JUDGE HARLAND: Thank you.
MR BANGMA: Starting with the overview at paragraph 1.1, as set out in
5

Auckland Council opening statement, the Council supports the Proposal, and
seeks that it be confirmed by the Board. The Council considers that: The
Proposal will result in significant net transport benefits, and will, over all,
achieve the objectives set by the New Zealand Transport Agency.
The proposal is consistent with key planning and strategic documents

10

including the Auckland Plan and the Auckland Unitary Plan (Operative in Part).
The proposed extension of the highly successful Northern Busway will result in
benefits in terms of increased patronage and efficiency. These benefits have
been comprehensively addressed as evidence on behalf of Auckland Transport.
The Council agrees that these benefits are significant.

15

In relation to the proposed Shared Use Path, the Council supports the
provision of the shared use path and acknowledges the benefits that the shared
use path will provide in terms of walking and cycling on the North Shore. NZTA
has agreed to enter into a side agreement with Auckland Transport providing
further extensions to the shared use path to ensure that it connects to existing

20

cycling facilities.
In addition, NZTA has agreed to amend the Proposal to not preclude two
connections being provided to the Shared Use Path at the Rosedale Closed
Landfill and Centorian Reserve in the future, and provide two connections to the
Shared Use Path, one at Cabello Place and the other through the currently

25

closed connection at Jumento Place (the latter connection is to be provided if it
is shown to be feasible through detailed design).
The Council strongly supports these amendments to the Shared Use
Path, and the additional benefits they will provide in terms of enhancing
connections between the Shared Use Path and local roads, reserves, and

30

existing cycleway assets.
This closing statement addresses the following matters: The upgrade of
the Alexandra Stream Underpass; the proposed relocation of North Harbour
Hockey; effects on recreation and reserves; the area of stream to be reclaimed
by the proposal, and the adequacy of the offset mitigation provided by NZTA;

35

whether or not it's appropriate to address certain matters in a side agreement;
the correct approach to take under section 104D of the Act in addressing
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whether the proposal is contrary to the objectives and policies of the plan; the
design changes to the Shared Use Path and busway sought by Kiwi Self
Storage; and the conditions.
Part 2 of the submissions. The upgrade of the Alexandra Stream
5

Underpass.
As the Board will be aware, this was the key remaining area of
disagreement between NZTA and the Council during the hearing.
The evidence before the Board establishes that the cost to upgrade the
underpass, that's Option 3, identified in NZTA's alternative assessment as

10

sought by the Council as part of this Proposal is approximately $5 million based
on accommodating the upgrade within the Proposal's traffic management
measures; if the underpass was upgraded as part of a separate project, it would
require separate traffic management measures that could be expected to cost
approximately $1 million. Other costs required as part of a separate Project

15

such as a construction yard, Project management office, and establishment
costs could generally be expected to add a further 10%, or approximately
$500,000. Accordingly, the evidence establishes the costs of up greying the
underpass as a separate Project would be likely to be approximately
$6,500,000, this is $1,500,000 more than completing the upgrade as part of this

20

Proposal.
Undertaking the upgrade now as part of the Proposal would also
minimise disruption to traffic on State Highway 18. The evidence is that the
upgrade could be provided within existing traffic mitigation measures with little
or no disruption to traffic on State Highway 18. Conversely, undertaking the

25

upgrade as a separate Project would require separate traffic management
measures resulting in between one to three months of traffic disruption on State
Highway 18.
In light of the evidence outlined above, in the Council's submission,
upgrading the underpass now, as part of this Proposal, rather than as a

30

separate Project in the future, would be a more efficient use of resources under
section 7(b) of the Act because it would cost less; and it would reduce traffic
disruption on State Highway 18, avoiding a future adverse effect in terms of a
second period of disruption on State Highway 18, if the upgrade was
undertaken as a separate project.

35

Whether the upgrade is required to mitigate an adverse effect of the
Proposal.
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Witnesses giving evidence on behalf of NZTA stated that upgrading the
underpass is not required to mitigate an adverse effect of the Proposal; and that
the upgrade to the underpass that is proposed by NZTA, the more limited
upgrade in other words, compared to what is sought by the Council, will be an
5

improvement on the existing environment.
Mr Brown, in response to questions from the Board, gave evidence that,
in his view, the upgrade is necessary to mitigate adverse effects of the Proposal
because the proposed Share Use Path on the northern side of State Highway
18 will generate additional usage of the underpass. This will create an adverse

10

effect on people using the underpass, because the existing underpass is
acknowledged to be substandard, and while the proposed pedestrian
connection at Paul Matthews's Drive, this is the new connection that's
proposed, will help reduce severance between Unsworth Heights and the
Shared Use Path on the northern side of State Highway 18. In Mr Brown's

15

view, other aspects of the Proposal such as noise walls and visual screening
will reinforce the isolation of Unsworth Heights, creating severance in a broader
sense.
The correct legal test for a valid condition: Waitakere City Council and
Estate Homes.

20

However, in the Council's respectful submission, neither of the
propositions set out in the paragraph 2.4 above set out the correct legal test. In
Waitakere City Council and Estate Homes the Supreme Court found:
That a condition must be "logically connected to the development" and
not relate to "external or ulterior concerns unrelated to the Proposal".

25

For a condition to be "validly imposed", it must be for a "planning
purpose rather than one outside of the purposes of the empowering
legislation..."
And overall, the condition must be reasonable.
Paragraph 2.7. In the Council's submission, it cannot be said there is no

30

connection between the underpass upgrade and the Proposal because the
underpass sits inside of NZTA's designation and NZTA is proposing to
undertake works to upgrade the underpass as part of its Proposal in relation to
(brighter lighting, CCTV footage, and changing the alignment of the southern
approach to the underpass).

35

Moving to the evidence on this matter, paragraph 2.8. In terms of the
degree of connection, so that's the first part of the Estate Homes test, between
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the need to upgrade the underpass to the standard sought by the Council and
NZTA's proposed Shared Use Path on the northern side of State Highway 18.
The evidence from Mr Bray and/or Mr Brown is that: The underpass provides
an important connection between residential areas in Unsworth Heights,
5

particularly the western portion of Unsworth Heights, and NZTA's proposed
Shared Use Path on the northern side of State Highway 18, which will continue
on to connect with existing cycleway facilities on Albany Highway.
The underpass provides one of only two connections between NZTA's
proposed Shared Use Path and Unsworth Heights, the other being at Paul

10

Matthews Drive. Mr Bray accepted that the underpass is likely to provide the
most direct, and pleasant connection (when compared to other alternatives
such as travelling down Albany Highway from Unsworth Heights), for some of
the pedestrian and cycle trips from Unsworth Heights.
Usage of the underpass is likely to increase as a result of NZTA's

15

Shared Use Path on the northern side of State Highway 18. The Shared Use
Path will provide a link up to the existing cycle path on the Albany Highway and
to schools, employment, and entertainment opportunities along the highway.
~Questions from the Board (11.15 am)

20 JUDGE HARLAND: Can I just ask you, is there any evidence on the schools and the

employment, obviously there's the employment that we can see over there,
but -- we could look on a map.
MR BANGMA: Look, apologies Your Honour, I don't think any witness particularly
covered that. I don't mean to give evidence from the bar.
25 JUDGE HARLAND: No, but it's a matter of probably common knowledge, it wouldn't

be too difficult -MR BANGMA: I was assuming so, Your Honour. If it assists, I could mention the
schools.
MS SHEARD: I think Ms Strogen's evidence certainly mentions the schools. I'm not
30

sure if she maps them though.
JUDGE HARLAND: That's all right. If everyone is happy for us to have a look
ourselves, we'll do that.
MR BANGMA: Yes.
JUDGE HARLAND: Yes, sorry.

35
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~Submissions on behalf of Auckland Council continues (11.16 am)
MR BANGMA: Not at all. In that regard, Mr Bray considers that usage of the
underpass is likely to increase from current levels.
5

Mr Brown considers that usage of the underpass could increase quite
significantly as a result of NZTA's proposed Shared Use Path on the other side
of State Highway 18, generating demand from both commuters and recreational
cyclists.
Both witnesses considered that the level of safety and amenity in the

10

underpass could affect levels of usage, with Mr Brown describing this as a
chicken and egg situation. This conclusion was also supported by Mr Southall
of Bike Auckland who noted it was no surprise cycle numbers through the
underpass were currently low, given the existing underpass is so, in his words
"unattractive ".

15

With respect to the upgrade of the underpass that's proposed by NZTA,
it was acknowledged by Mr Bray that this will not resolve CPTED issues, it's not
best practice for urban design, it is inconsistent with principles in section 5.6,
page 36 of the UDLF for this Proposal, and will not achieve the Project
objective of providing a safe walking and cycling connection.

20

Mr Bray accepted that the upgrade of the underpass sought by the
Council would better resolve CPTED issues, be more consistent with the
principles developed by NZTA in the UDLF for this Proposal, and provide a
higher amenity environment, with more width, I think it's 3 metres compared to
the current 1.5 metres, to accommodate pedestrians and cyclists.

25

Option 3 has been acknowledged as being technically feasible, and not
requiring any additional land acquisition.
Evidence from Mr Southall and Ms Cuthbert from Bike Auckland is that a
width of 3 metres, which is what is proposed in Option 3, the minimum
requirement for pedestrians and cyclists to safely accommodate each other on

30

a shared use path.
~Questions from the Board (11.18 am)
JUDGE HARLAND: Can I just interrupt you there and ask you what does the Council
want us to do with the further evidence provided to us yesterday by Ms Barrett

35

annexing all of the applications to do with the upgrade of that underpass, which
seemed to indicate that CPTED issues -- there was a special report on it, and
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there were recommendations which were followed and now we find ourselves in
a position where people are saying "well, they didn't address those issues", how
do we deal with that?
MR BANGMA: Yes, look obviously, I have considered that resource consent in the
5

reports attached to Ms Barrett's evidence. She wished to provide those to the
Board in response to a question from the Board about historic management and
whether anything had been done previously by the Council, or Auckland
Transport. It's correct that the upgrade that was proposed as part of that
resource consent granted in 2010, I think could be described as being a fairly

10

modest upgrade, and it's also correct that it hasn't resolved existing CPTED
issues, or I think on the basis of evidence of any witness resulted in a facility
which is regarded as being attractive or meeting current standards for
infrastructure that would be provided today in other parts of the city. But I think,
Your Honour, there are some key differences in terms of the upgrade which the

15

Council's seeking the option which was identified in NZTA's own alternatives
assessment. And the key differences, as I understand it, that would better
remedy the situation compared to at present or in that resource consent. As I
understand it, the skewed alignment -- so skewed relative to State Highway 18
as I understand it, which would provide much clearer visibility and lines of sight.

20

And I understand it's on that basis that all of the witnesses, including Mr Bray,
say Option 3 would better address CPTED issues because those concerns are
primarily a lack of visibility caused by the current poor sight lines, and also, I
think the other key component is the increased width, as we explored with
Mr Bray. The NZTA's guidelines or best practice would be to provide an

25

underpass that was 5 metres in width, and in addition to providing additional
space for pedestrians and cyclists to move past each other safely; I understand
that the wider the underpass, that it also improves visibility and natural light and
that's considered to have benefits in terms of CPTED issues as well.
So, I think Your Honour's correct to point out the issues in relation to the

30

underpass haven't been resolved to date, but for those reasons I think all of the
experts involved in this process acknowledge Option 3 would certainly be a
large improvement on the evidence, that would be my submission. The issue
then of course, I believe, becomes a legal issue for the Board in terms of
applying the case law to that evidence. Whether the Board can say NZTA is

35

required to go that far on the case law to undertake this upgrade. And as I think
the witnesses from NZTA have consistently said throughout, they consider that
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NZTA should only be required to do that to mitigate an adverse effect of their
Proposal, and I think all of us in this field often think in those terms, perhaps,
that the purpose of a condition is to mitigate an adverse effect. But, as I'm
exploring it in my submission, I think the issue -- the test under Estate Hopes is
5

little bit broader than that, so that might be a slightly crude or shorthand way of
looking at it, to say it's only if it's to address an adverse effect.
JUDGE HARLAND: And you're linking the upgrade into what you say will be
increased patronage that is likely to occur as a result of the SUP on the other
side of the road, State Highway 18?

10 MR BANGMA: That's correct, Your Honour.

JUDGE HARLAND: Yes.
MR BANGMA: Yes.
JUDGE HARLAND: So that, if you like, is the trigger that you say means it should be
looked at by NZTA, we should look at it from the perspective that NZTA should
15

improve what's an unsatisfactory situation. But as well, the test being broader
in Estate Homes as you say, enables us to do that?
MR BANGMA: Yes, and on that point, Your Honour, as we've been exploring through
evidence, and I do develop this submission later, but I think Your Honour
referred to the trigger for this to be looked at, I suppose it's, based on the

20

evidence, the relationship that the shared use path that's proposed has to the
underpass and Unsworth Heights and how it will be used and projected
increase in numbers, if we're tying that back to the language that's used in
Estate Homes, in my submission, that will be relevant to the degree of
connection to the upgrade.

25 JUDGE HARLAND: Yes, so furthermore, it's to deal with a severance effect in any

event you would say, but not a severance effect but an increase in connectivity
which is directly linked, you would say, to a severance effect resulting from the
closure of one accessway to Unsworth, is it?
MR BANGMA: Well, Mr Brown says he considers it's necessary to reduce severance
30

in the broader sense. To be fair, and I'm sure Ms McIndoe might point out, from
a transportation perspective there obviously will be this additional connection at
Paul Matthews Drive, so -JUDGE HARLAND: But you are saying, nonetheless, it justifies increased
opportunity?
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MR BANGMA: Yes, Your Honour. On the basis that that's the logical connection
between this proposed Shared Use Path and essentially the need for the
upgrade.
JUDGE HARLAND: All right, thank you.
5

You were up to -- after you'd finished with 2.12, you were up to the next section.
~Submissions on behalf of Auckland Council continues (11.25 am)
MR BANGMA: So, as we were exploring, Your Honour, this section is the upgrade of
the underpass and whether that's logically connected to the proposal, which is

10

the first of the Estate Home's requirements.
Accordingly, in the Council's submission, the evidence establishes that
upgrading the underpass is logically connected to NZTA's proposed
development of a Shared Use Path on the northern side of State Highway 18
because: The underpass is within the designation and project area; the

15

underpass provides an important connection between Unsworth Heights and
the proposed Shared Use Path on the northern side of State Highway 18; for
many users it will provide the most direct, and over all, the most pleasant
connection to the SUP; and the usage of the underpass is likely to increase as
a result of the proposed Shared Use Path on the northern side of State

20

Highway 18; and upgrading the underpass, as proposed by the Council (from
1.5 metres to 3 metres in width) it will provide more space to accommodate
pedestrians and cyclists. It is the minimum width required for it to function as a
Shared Use Path.
So, those are the factors which the Council says mean this upgrade is

25

logically connected to NZTA's Proposal.
Turning to the second and third requirements set out in Estate Homes.
The upgrade is for a valid planning purpose and is not unreasonable.
Upgrading the underpass in the manner sought by Council is to achieve a "valid
planning purpose(s)" by: Promoting the efficient use of resources under section

30

7(b) of the Act, as we've outlined; ensuring that principles for CPTED are
complied with; ensuring that good urban design outcomes consistent, or at least
more consistent with NZTA's UDLF for this Project are achieved, and to achieve
NZTA's Project objective of providing a safe connection for pedestrians and
cyclist, for this part of the Proposal.

35

Lastly, it is submitted that requiring NZTA to upgrade the underpass to
comply with the principles of CPTED, to be more consistent with the UDLF and
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achieve its own Project objective in relation to walking and cycling is not
unreasonable; as I understand it, in an administrative law sense, the last of the
requirements in Estate Homes.
And just on the final point of this part of the submissions, this issue, if
5

Your Honour, we compare to the extent we can the facts here in this case and
what the Board's being asked to endorse compared to the facts in Estate
Homes, in the Council's submission, the facts outlined above in this case are in
contrast to the facts in Estate Homes. That case involved a condition on an
application for subdivision requiring the construction of a road to an arterial road

10

standard - when it was common ground that construction of a road to this
standard was not needed for that particular subdivision.
On the connection point the Supreme Court found that the requirement
under the condition to construct the road to an arterial road standard did have
the necessary degree of relationship and connection with the proposed

15

subdivision. However, the question then became whether this requirement was
reasonable. And the Supreme Court, as I understand it, remitted to the
Environment Court the question of whether a collector road or local road was
the appropriate basis for assessing the compensation to be paid to the
developer.

20

~Questions from the Board (11.29 am)
JUDGE HARLAND: And what happened when it went back, do you know?
MR BANGMA: I must admit I haven't followed that up.
JUDGE HARLAND: That's all right. I can find that out.
25 MR BANGMA: But that was a narrow issue, as I understand it. The appropriate road

standard that would be needed to meet that particular development.
~Submissions on behalf of Auckland Council continues (11.29 am)
MR BANGMA: In the Council's submission, this contrasts with the situation in this
30

case. The Council is not seeking that the underpass, which forms part of the
Project area, be upgraded to a higher standard than is needed to serve NZTA's
proposed Shared Use Path on the northern side of State Highway 18 or some
other ulterior motive. Rather the Council is simply seeking that the underpass
be upgraded to a standard consistent with the rest of the Project. In other

35

words, a Shared Use Path of 3 metres that meets the principles in the UDLF
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that the NZTA has set itself for this Proposal, and that provides a safe
connection for walking and cycling.
That's the end of my submissions on that particular issue Your Honour.
JUDGE HARLAND: I'll just pause and see if there's questions for you on that.
5

~Questions from the Board (11.30 am)
MR STEWART: Just on the last point, I think I've got that fairly clear, but I suppose if
the situation was that there was no existing underpass and NZTA as part of the
Project had proposed the SUP on the northern side plus an underpass, would it
10

be your submission that they would not construct the underpass to its present
standard?
MR BANGMA: As it is currently?
MR STEWART: Yeah.
MR BANGMA: I think that's my clear understanding from the evidence that's been

15

given and the conferencing statements. I think even NZTA's own witnesses
have acknowledged it wouldn't comply with current standards today or for this
Project. But the difference in opinion really between the Council and NZTA
comes down to, I suppose, the legal consequence of that and whether this
Board can require NZTA to upgrade it to those standards. And as I understand

20

it, the key difference there is whether -- there's a narrower view that upgrade
could only take place if it was necessary to mitigate an adverse effect, or if the
issue is as the Council sees it, more broad in terms of Estate Homes, and
whether there's a logical connection and the upgrade is for a valid planning
purpose.

25

~Submissions on behalf of Auckland Council continues (11.31 am)
MR BANGMA: All right, shall we move on?
The relocation of North Harbour Hockey.
The Council wishes to address the following matters arising from the
30

proposed relocation of North Harbour Hockey, and these were matters which
were raised by the Board during the course of the hearing: Whether in relation
to the proposed leases which are currently going through the notification and
hearings process under the Reserves Act, there is a right of appeal; the nature
of the resource consents required for the proposed relocation of the pony club

35

and BMX club, and whether the condition relating to the relocation of Hockey
should be a condition precedent.
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I address each of these issues under the sub-headings below.
In relation to the proposed leases that have been notified under the
Reserves Act.
The closing date for submissions, or I believe the terms under legislation
5

is of "objections" is 24 August 2017.
Having considered this issue, section 120 of the Reserves Act 1977
requires full consideration to be given to any objections that are received.
However, there is no right of appeal written into the statute.
Turning to the nature of the resource consents required for the pony club

10

and BMX club, and I'm just really referring to Ms Barrett's summary statement
here.
Mr Barrett confirmed that the overall status of the resource consents
sought by the BMX club, in relation to its proposed relocation, is
non-complying, and the overall status of the resource consents required by

15

the pony club, for its proposed relocation, is restricted discretionary.
Whether the condition relating to the relocation of North Harbour
Hockey should be a condition precedent.
The condition relating to the relocation of Hockey that was agreed in
the recreation conferencing provided for this to be a "condition precedent", in

20

other words, the relocation of Hockey was to be completed prior to
construction, or at least construction on that part of the Project, involving
Hockey's site.
This condition was subsequently amended during the planning
conferencing, so that the condition precedent aspect no longer applied.

25

Ms Barrett confirmed that she considers the condition precedent
aspects to be important, as if there was just a general obligation to relocate
Hockey, but no timeframe specified, there could be a lag period in which no
facilities, or only reduced opportunities on the North Shore.
The conditions as currently proposed, and I can see the

30

Commissioner turning to them, are attached to Mr McGahan's evidence, do
provide that the relocation of Hockey is to be completed prior to any works
commencing unless otherwise agreed by Hockey. Council understands this
wording, so in other words, the "unless otherwise agreed" part, is proposed
to allow for a staged relocation, if Hockey considers this to be acceptable.

35

The Council supports this condition.
Effects on recreation and reserves.
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In relation to the effects of the Proposal on recreation and reserves, a
very high level of agreement has been reached between Ms Barrett and
Mr Greenway through expert conferencing.
In relation to the specific issue of the effects of the Proposal on
5

recreation at Constellation Reserve, Mr Barrett confirmed in answers to
questions yesterday that there are no recreation activities being undertaken
on the part of Constellation Reserve proposed to be occupied by the
Proposal at present.
If the Proposal proceeds and that part of Constellation Reserve is

10

required for the Project, there will be no adverse effects on recreational
values.
The Council has plans to provide additional sports fields in the future.
At present, these could be located on Constellation Reserve. However, if the
Proposal proceeds, there are other locations within Albany where the future

15

sports fields could be accommodated.
Accordingly, Ms Barrett's only outstanding area of concern in relation
to the Proposal and conditions was in respect of the proposed reinstatement
plan for Rook Reserve.
Ms Barrett noted, and there's the reference to her summary statement,

20

it had been agreed in the recreation expert conferencing that the
reinstatement plan for Rook Reserve should include mitigation above and
beyond what was then included in the version of the relevant condition,
UDL.6B, attached to Mr McGahan's supplementary evidence.
Following discussions between counsel, NZTA has agreed to amend

25

this condition by inserting a new subpart (ba) that would provide as follows:
So in other words, the reinstatement plan would provide for, in addition to the
other matters, "re-contouring and landscaping of the remainder of the
reserve..." I don't know if we need an "and" in there, perhaps it's just
"including features such as walkways and seating."

30

Mr Barrett confirms that she supports this amendment.
As a result of the proposed amendment, Ms Barrett confirmed her only
area of concern for Rook Reserve relates to the proposed 10 metre by 10
metre hard stand area that's proposed to have a dual purpose, both as a
basketball half court and, from time to time, to be used by maintenance

35

machinery for the stormwater pond.
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Ms Barrett's expressed a concern that the use of this area by
maintenance machinery would necessarily reduce recreation opportunities.
To address this effect, Mr Barrett considers a second area should be
constructed as a basketball half court.
5

The Council acknowledges the value of Ms Barrett's evidence on this
point, however the use of the hard stand area by maintenance machinery in
relation to the stormwater pond is expected to be a relatively rare occurrence.
Accordingly, any adverse effect on recreational opportunities is expected to
be low.

10

The Council does not seek that a second basketball half court area be
required under condition UDL.6B.
With the addition to that condition now proposed by NZTA, the Council
and NZTA are in complete agreement.
Coming back to the stream issues -- or hopefully the stream

15

non-issues, by this stage, Your Honour, if I could put it that way.
In its opening statement, the Council indicated it understood there was
a potential difference in opinion between it and NZTA regarding whether
resource consent for reclamation is required for streams within the
Constellation Dam.

20

The Council considers it is important the Board's decision on this
aspect of the Proposal is legally correct, and I understand that's the context
in which Mr Turner wished to bring his issues to the Board.
NZTA has applied for resource consent to fill in all of the streams
within the dry dam. However, Mr McGahan advises that post-lodgement, the

25

Council's Healthy Waters team advised that it did not consider any area of
stream within the dam to be a stream, and as a result only 17.4 metres of
stream north of Constellation dry dam is considered to be affected by the
Project.
In the Council's submission, and Ms McIndoe has confirmed, NZTA

30

has applied for resource consent to reclaim all of these relevant waterways
on the basis they are streams.
In the Council's submission, the existence of a damming consent for
the dry dam over this area does not extinguish any need to obtain resource
consent under section 13 of the RMA.
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Accordingly, should the Board decide to approve the Proposal, it
should be on the basis that it grants resource consent to reclaim the full 560
metres.
In practical terms, the Council notes that regardless of what
5

conclusion the Board reaches on the extent of the streams that are to be
reclaimed NZTA has applied for resource consents for the entire area;
accordingly, no issues of scope arise. And it's also clear from the evidence
of Ms Barnett that further off-set mitigation is not required, even if all 560
metres are streams, that's compared to the 17 metre figure, due to the low

10

ecological values of the streams being reclaimed.
The Council maintains there is strong support in the policy documents
for offset mitigation to be provided and that's the point which Mr Turner has
consistently made in his evidence. However, in light of Ms Barnett's
evidence, as an ecologist, that from an ecological perspective offset

15

mitigation is not required, the Council is not pursuing this matter any further.
~Questions from the Board (11.41 am)
JUDGE HARLAND: All right. Well, there is a couple of ways we can deal with this
in our decision, and actually having heard yesterday, I'm a little concerned

20

that we might need to respond to some of the evidence that has been given
on this topic, but I guess what you are saying is that, at the end, there isn't
really an argument here, from the Council's perspective, because of the way
that NZTA has framed its current application and because of the proper way
that you've dealt with the evidence matters.

25

But there are some issues, I would have to say, about the Council's
interpretation of the provisions, which appear from Mr Turner to be something
that's regularly being done, and he is doing it himself quite regularly, and
questions about the expertise to make certain findings or certain
recommendations or express certain opinions in relation to those matters.

30

So, I'm picking you want us to deal with it in a very straightforward
way, is that it? Or you are just going to leave it to us to decide how we deal
with that?
MR BANGMA: Well, it's really as Your Honour pleases. I mean, I think the key
point is that the Council doesn't wish to create any difficulty in terms of

35

NZTA's application.
JUDGE HARLAND: Right, that's helpful. Thank you.
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MR BANGMA: As Ms McIndoe has said, I mean, there might be these differences
of view, perhaps slight differences or perhaps not, but in the end, NZTA has
applied for consent for all of that, and is, as I understand it, happy for the
Board, if it were so minded to, to grant consent on that basis. There is no
5

difference in terms of effects that flows from that, according to Ms Barnett's
evidence.
So, Your Honour, the purpose of these submissions was really to say
that these matters have been raised by Mr Turner in his evidence through the
conferencing; the Council considers it appropriate to provide some response

10

on this matter to try and explain its position, but if Your Honour is minded to
make any observations, that's at the Board's discretion.
JUDGE HARLAND: All right. Well, that's helpful, and you've covered that in a very
respectful way. I think I understand what you would prefer, but we will see
where we get to with that.

15

So, the 560 metres, can I just question that because I thought
yesterday that had been reduced somewhat to 300 and something, not from
your application perspective but from -- I'll re-read the evidence.
MS MCINDOE: I understand it was 420 or 30, plus another 100 and something of
concrete channel.

20 JUDGE HARLAND: That's what I'm talking about.

MS MCINDOE: So, the total is 560. I understand there is agreement about that.
MR BANGMA: And that was Ms Barnett's evidence where that figure comes from,
and I noted the 560, the Council accepts that. I think the application was
originally lodged by NZTA on the basis it was 602, 3?
25 MS SHEARD: No, it was 560.

JUDGE HARLAND: Well, we don't need to worry too much, because whatever it is,
everyone agrees it's within the amount.
MR BANGMA: The common ground is 560, yes.
JUDGE HARLAND: And so, do you make any comments or submissions in relation
30

to bundling, or not? I'm not suggesting you need to.
MR BANGMA: No, Your Honour bundling was a matter which, from memory, was
addressed squarely in the Council's opening. And also in the opening
statement from NZTA, Your Honour is correct, that the reclamation
consents -- that's the non-complying aspect of the Proposal, and I

35

understand it's common ground through the evidence of all the witnesses
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that it would be appropriate to bundle on the basis, essentially, of overlapping
effects.
JUDGE HARLAND: Yes. Well, and I think it's been Mr Berry who has probably set
the cat among the pigeons by saying you don't need to do that, actually. But
5

anyway, everyone is content for us to deal with it on that basis and we will.
All right.
MR BANGMA: And the evidence is on the non-complying activity approach from all
the planners, the relevant statutory tests would be satisfied.

10

~Submissions on behalf of Auckland Council continues (11.46 am)
Perhaps moving on to part 6, the appropriateness of matters being
dealt with by way of a side agreement, and Your Honour, this is something
that has also been covered in Auckland Transport's closing statement, in

15

more detail.
The Council indicated in its opening statement that following expert
conferencing between the witnesses for NZTA, the Council, and Auckland
Transport, NZTA has agreed to provide the following additions or extensions
to the proposed shared used pathway by way of a side agreement.

20

And these additions would extend the proposed shared used path
along Oteha Valley Road to connect with the existing cycle path on the
northern side of Oteha Valley Road, and with the existing cycle path west of
the motorway interchange; provide a pedestrian and cyclist refuge at
McClymonts Road and the Medallion Drive intersection, and the intersection

25

of McClymonts Road and Elliot Rose Avenue, and protected cyclist facilities
along McClymonts Road; extend the shared use path from where it currently
terminates on Albany Highway, to the existing cycle paths located to the
north, in the vicinity of Bush Road; and upgrade a proposed footpath to a 3
metre wide shared use path along the eastern side of Caribbean Drive to the

30

boundary of the designation (provided Auckland Council provides the
additional land required, and Auckland Transport obtains any necessary
approvals.) And I understand my learned friend for NZTA is also happy to
confirm, if they haven't already, that the side agreement does cover those
matters.

35 JUDGE HARLAND: Thank you.
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MR BANGMA: The Council further indicated that, as a result of these matters being
addressed through the side agreement with NZTA, the Council is no longer
pursuing any relief in relation to these matters as part of the hearing, or in
other words, as conditions on the Proposal.
5

During the hearing, Your Honour expressed reservations about the
appropriateness of using side agreements in certain circumstances, and in
particular where a side agreement covers matters which are needed to
manage the effects of a proposal.
In the Council's submission it is appropriate, for the extensions to the

10

shared used path outlined above, to be provided by NZTA by way of a side
agreement. This is because the extensions will increase the benefits of the
proposed shared used path by connecting to already existing shared used
path facilities nearby by to create a network effect. However, the extensions
are not required to manage any adverse effects of the Proposal on the

15

environment.
Then I come to part 7 of the Proposal, whether the Proposal is
contrary to the objectives and policies of the plan under section 104D.
While Ms McIndoe was presenting the opening statement on behalf of
the NZTA, Her Honour queried the correct approach to take to the

20

assessment of whether the resource consents for the Proposal are "contrary"
to the objectives and policies of the relevant plan under section 104D(1)(b) of
the Act.
In particular, Her Honour has asked whether the Act requires the
resource consents to be not contrary to the objectives and policies of the

25

relevant plan "as a whole", given that Mr Turner and Ms Brabant had raised
some issues with respect to consistency of the Proposal with some
provisions.
Counsel understands, in light of Mr Turner's answers to questions
from the Board, and the questions from Ms McIndoe, that Mr Turner does not

30

consider the Proposal to be contrary to objectives and policies, particularly in
relation to stream reclamation. Rather he considers the Proposal is not
entirely consistent with certain objectives and policies. In his view, or his
intention in that statement, is that this is a lower threshold than being contrary
to those provisions.

35

Accordingly, it may be that -- or it appears to be, none of the planning
witnesses who have presented evidence consider the proposal to be
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"contrary" to specific objectives and policies. I note in the footnote there, I
understand from my learned friend, the evidence from the other planning
witness, Ms Brabant, who had made some statements about objectives being
contrary, has been withdrawn as I understand it.
5 JUDGE HARLAND: That aspect of it, yes. Thank you.

MR BANGMA: So perhaps, Your Honour, that means that on the evidence, that is
non-issue in a sense, I suspect. However, for completeness I just note the
case law there, in terms of whether a Proposal is contrary to the objectives
and policies of the plan.
10

In any event, there is not a requirement for the Proposals to be
consistent with every objective and policy. A holistic approach, looking at the
objectives and policies as a whole, can be taken. In terms of what contrary
means, a Proposal will not be contrary to the objectives and policies simply if
it is inconsistent with some of them. It must be "opposed to the nature and

15

thrust of the objectives and policies as a whole".
And in 7.6, I just confirm Mr Turner does not consider the Proposal to
be contrary to the objectives and policies of the plan and he is clear in his
evidence that the Proposal passes the section 104D gateway test for
non-complying activities.

20

In relation to the design changes by Kiwi Self Storage, I just note
simply the Council adopts the submissions of Auckland Transport, rather
than repeating those here.
Lastly, the approach to conditions. There have been ongoing
discussions between NZTA, the Council, and Auckland Transport in relation

25

to conditions.
NZTA lodged revised conditions, with the EPA, on 4 August 2017,
attached to the supplementary evidence of Mr McGahan. With respect to the
proposed management plans which was an issue identified in the Council's
opening, the revised conditions now structure these as follows:

30

The proposed construction noise and vibration management plan and
Construction Traffic Management Plan attached to the designation.
The Construction and Environmental Management Plan, Dust
Management Plan, Avifauna Management Plan, Contaminated Site
Management Plan, Construction Erosion and Sediment Control Plan, and

35

Landfill Reinstatement Plan, attached to the regional consents.
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The Council supports the proposed split of the management plans
between the designation and regional consents, on the basis that:
Management plans which are needed to manage land use effects, so the
traffic and noise, are now attached to the designation, which as part of this
5

proposal NZTA is liable for its lands use authorisations. The other
management plans listed above have been considered by the Council's
planning witnesses and are considered to more appropriately address
regional matters and, therefore, it's appropriate they attach to the regional
consents.

10

The Council considers this to be an appropriate and orthodox
approach to structuring that, and this addresses the concerns raised in the
Council's opening statement.
There are no areas of disagreement between the Council and NZTA in
relation to this.

15

Conclusion:
The Council wish to acknowledge the collaborative approach of NZTA
and its witnesses to resolve the issues raised by the Council and the
improvements made to the proposed mitigation and conditions.
The Council supports the Proposal and seeks that it be confirmed by

20

the Board for the reasons outlined in the Council's opening statement,
evidence, and this closing statement.
JUDGE HARLAND: So thank you very much, Mr Bangma. That's a very clear and
a well argued, if I might say, summary of the Council's position. Are you
going to be with us on Monday?

25 MR BANGMA: I will Your Honour.

JUDGE HARLAND: All right. Well, I won't thank you until then.
MR BANGMA: Thank you, Your Honour.
JUDGE HARLAND: But if there are people present who won't be present from the
Council today I think they can be satisfied that you have very carefully
30

summarised, and responsibly, and well, summarised the issues that we now
need to consider.
MR BANGMA: Thank you. Your Honour.
~Comments from the Board (11.53 am)

35 JUDGE HARLAND: All right. So that takes us to the end of today apart from Kiwi's

closing, and Ms McIndoe, we will hear the submissions from Ms Tree at 1.30.
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I'm sorry, in my indication I hadn't even considered that it would be helpful to
you, which was not very polite, and I think it is appropriate that we hear it
today. So, we'll adjourn for lunch a little earlier, come back at 1.30, and retire
formally after that. Thank you
5

~(Adjourned 11.54 - 1.31 pm)
JUDGE HARLAND: All right, thank you Ms Tree?
~Closing submissions on behalf of Kiwi Self Storage (1.31 pm)

10

MS TREE: Thank you, Your Honour, there should be a copy of a closing statement
with you, or maybe just coming?
I'll make a start.
So, my closing submissions respond to key issues raised during the
15

hearing of the Project in respect of Kiwi's Self Storage facility at
12 Holder Place in Albany.
Overall, Kiwi seeks that the Board of Inquiry cancels in part and/or
modifies the notices of requirement sought by the NZTA to avoid or at least
mitigate the significant impacts of the proposed extension of the Northern

20

Busway to Albany and shared use path adjacent to Kiwi's Site. The best and
most efficient way to mitigate these impacts is to ensure that the busway and
SUP are at a lower relative level adjacent to the Kiwi Site compared to the
NZTA lodged design. And in that I'm referring to the conditions that are
sought.

25

So, in terms of these closing submissions, I'm going to cover the matters
addressed in paragraph 3.
And so now turning to those key issues.
NZTA is obliged to consider and address the effects of the Project on
Kiwi. NZTA does not have all necessary interests in land sufficient to undertake

30

the Project. The Project will permanently require a strip of land along the
western boundary of the Kiwi site and during construction additional strip of
land is required. It will also require interests in other private land.
NZTA is obliged to consider the environmental effects of the Project. As
the Project will require part of Kiwi's site, and it will have significant adverse

35

effects on Kiwi, NZTA must also give adequate consideration to alternative
sites, routes and methods of undertaking the work, which could potentially
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mitigate the effects of the Project on Kiwi. Section 171 clearly requires the
decision-making body, in this case the Board of Inquiry, to consider whether
NZTA has discharged this obligation.
Kiwi's facility is purpose-built along the frontage of State Highway 1.
5

The Kiwi site is a critical site for Kiwi's self storage business. It is
prominently located along the frontage of State Highway 1 and has high
visibility to traffic flows in both directions, but particularly from south, also south
bound. The facility was purpose-built at this location and designed to be as
visible as possible to passing traffic to market the business and enhance brand

10

awareness. This is recognised in the design of the facility with its frontage
facing State Highway 1. This State Highway frontage of the facility is critical to
the Kiwi business as the Kiwi site is down a right-of-way off Holder Place, a no
exit street, and has no other street presence.
Kiwi's approach to the Project has been to find solutions that would

15

mitigate the effects of the Project on its business, while also giving effect to the
objectives -- giving effect to NZTA's objectives.
Kiwi's approached this Project by trying to find solutions that will mitigate
its effect. In proposing solutions, Kiwi has been cognisant of meeting NZTA's
requirements for the Project while also seeking to mitigate the effects as far as

20

reasonably practical. And the solutions proposed and discussed through the
evidence, but also noting that there's been a private agreement that's been
entered into to address construction related effects and also the impact of
encroachment into the facility on vehicle circulation, particularly during
construction, and ensuring that the fence for the is constructed of a material

25

that does not impede visibility of the Kiwi facility. And secondly, that the two
alternative sets of conditions are sought to provide that the busway and SUP
will be at least no greater than a specific relative level adjacent to the Kiwi
facility, and that's just at a single point, to still enable flexibility, but that will
provide certainty and reduce the blocking effect of the structures and views to

30

the facility from State Highway 1.
While NZTA has engaged with Kiwi in respect of the agreement
addressing the site specific concerns, NZTA and its expert team have been
adamant that they are not willing to assess the Kiwi alternative designs at this
stage. They've also not appreciated the benefits of the design to Kiwi and the

35

Project as a whole.
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The Project will have significant adverse effects on Kiwi. And this is
clear in the visual simulations provided by Mr Land. It's very clear in those in
terms of, you know, what's existing and then the impact of the new structures in
terms of visibility, which completely blocks it and as we know the structures go
5

well beyond the roof of the existing two storey Kiwi buildings.
The blocking effect of the proposed busway and SUP to the Kiwi site will
impact on Kiwi's business operations, customer uptake and brand awareness,
resulting in significant business loss.
The nature of Kiwi's business means that it has a high customer turnover

10

rate. Kiwi needs to consistently find and attract new customers.
As Kiwi's evidence has demonstrated, from a marketing and band
perspective, a self storage business is best communicated visually. The
visibility of the Kiwi facility from State Highway is vitally important to attracting
new customers to Kiwi's business. This is why the facility was purpose-built in

15

its current location facing State Highway 1. It is the visibility and public
recognition of the buildings as a self storage facility and not just the signage
that is important.
And I think Mr Allan made that really interesting comment which I think
we can all relate to in questioning, that think about what buildings you recognise

20

when you're driving along the motorway compared to what signs you recognise.
Information collected by Kiwi confirms the importance of the visibility of the
facility from State Highway 1. For the year ended 31 March 2017, 19% of all
new enquiries and 26% of all new sales were from drive-bys which Mr Fraser
confirmed was also consistent with the previous financial year. These drive-bys

25

can only be as a result of visibility from State Highway due to the lack of any
visual presence of the facility from any other street frontage. The blocking
effect of the busway and SUP will directly affect the ability to attract new
business which combined with a high turnover and need to find 14 new
customers a week, has a compounding impact. The blocking effect will also

30

detract from Kiwi's brand as a whole, which will have flow-on impacts for
customers obtained through other channels. And that's kind of that recognition,
like you might go on and Google a self storage facility, but then it might be
that -- you know, so that was the way that you got there to find that site but it's
that then you go oh actually I know where that site is, I've driven past it on the

35

motorway.
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~Questions from the Board (1.39 pm)
JUDGE HARLAND: So where’s the evidence supporting that?
MS TREE: Well, I think Mr Fraser talks about the different channels that -- other
different channels such as the internet that people use to find their site, but I
5

suppose that was more of a comment in terms of, I suppose, how we tend to
use the internet and make that connection between locations.
JUDGE HARLAND: Well, I'm just wondering if that's an inference we can draw
without an evidential basis? Because other people might say well if I'm looking
for a storage facility I'm just going to Google the one nearest to me and find out

10

where it is and then just go there. What I'm just trying to point out is that how
can I rely on that statement with any degree of certainty? It's one conclusion.
But, the law about inferences is pretty clear, if there's two equally likely
conclusions then you can't speculate.
MS TREE: And I suppose the more important point is in terms of Mr Allan's

15

evidence -JUDGE HARLAND: Right, so that's Mr Allan's evidence.
MS TREE: -- about the importance of the building and that it's recognised and
remembered.
JUDGE HARLAND: Right. Thank you.

20

~Closing submissions on behalf of Kiwi Self Storage continues (1.41 pm)
MS TREE: And also, in terms of the wider impact, just note at the end of that
paragraph in terms of its other facilities in New Zealand as well.
Mr Doyle's evidence is that the Project will reduce Kiwi's occupancy by
25

approximately 10% as it will no longer be an exceptional site and advertising
costs will increase. Mr Fraser confirmed that sales from other channels, such
as the internet, are more price sensitive and therefore prices will also be
reduced. Mr Doyle considered that the facility would become less desirable,
with secondary locational characteristics, with lower investment yield. And as

30

the Kiwi facility was purchased at a premium due to its exceptional location, the
loss of this visibility has a significant economic effect.
And that just goes to that yield, in terms of being a significant economic
effect, because of the high cost to purchase the site and that it's an exceptional
facility and high quality facility in terms of the buildings and investment, then all

35

these effects in terms of reducing the occupancy and reducing the price have a
greater economic effect relative to investment.
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NZTA has not presented any evidence that challenges the significance
of the adverse economic effects of the Project on the Kiwi facility.
The high retaining walls on the Kiwi site that will support the SUP will
significantly affect the amenity of the Kiwi facility. As demonstrated in the visual
5

simulations appended to Mr Land's summary evidence, the busway and SUP
will be supported by a retaining wall with a height of 5.7 metres rising to 9.1
metres from the northern to the southern boundary. So that's a very significant
retaining wall. I think it's always, when you read measurements like that, it's
easy to say oh 9.1 metres but actually when you kind of pace that up against a

10

building and considering, you know, the height of that, and that in this case that
retaining wall is only 7 metres away from the Kiwi -- western facade of the Kiwi
buildings, so there's going to be this very narrow corridor with very high
structure.
The shear height of the retaining wall and its close proximity to the

15

buildings on the Kiwi site will significantly impact on the amenity of the entire
length of the western boundary.
In addition to concerns about amenity, the encroachment of the project
onto the site and the construction of the Project also raises a range of site
specific issues for Kiwi. And in particular in terms of the safety concerns for

20

customers and their goods due to the lack of visibility and loss of current
openness of the site. It is critical for a self storage business that customers
perceive the site as being safe and secure. That's addressed in Mr Fraser's
evidence. It is also important as some customers access the facility on a 24
hour basis.

25

These effects will not only affect Kiwi's existing and future business
operations and economic performance, but they significantly detract from the
high level of investment in the facility. The existing investment of the Kiwi
facility is an existing use that must be recognised as a physical resource under
section 5 of the Act.

30

There is a requirement under the RMA to consider the impacts of these
effects on Kiwi, and in this forum to address how the effects can be mitigated to
give effect to Part 2 of the Act.
~Questions from the Board (1.44 am)

35 JUDGE HARLAND: So, I'm interested in your argument about existing use, what's the

authority for that? Because that has a particular meaning under the Act.
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MS TREE: I wasn't making an argument in terms of existing use, I was saying the
existing investment. So, there's been an existing development on this site; so
that's a physical development.
And then under Part 2 in terms of considering the impacts and efficient
5

use and development of existing natural and physical resources, this is a
physical resource.
JUDGE HARLAND: Right, thank you.
~Closing submissions on behalf of Kiwi Self Storage continues (1.45 pm)

10 MS TREE: Kiwi has proposed two alternative design options to mitigate the impacts

on its business.
Kiwi has proposed alternative designs for the business way and SUP
that will reduce their height reducing the blocking effect of the structures on
views to the facility from State Highway 1.
15

The first alternative design reduces the clearance of Constellation Bridge
from 6.1 to 5.6 metres while keeping the busway and SUP gradient at 5%.
And the second alternative is again to reduce the clearance of
Constellation Bridge from 6.1 to 5.6 and increase the gradient of the busway
and SUP to 5.3%, just for part of that length.

20

The Kiwi solutions propose changes to the vertical alignment of the
busway and SUP for discrete sections of these structures. And effectively, tie
in to the existing alignment, and therefore do not require any changes outside
of the area of Kiwi.
NZTA has acknowledged in its opening submissions that Kiwi's solutions

25

constitute alternative design options and Kiwi's alternative design options, being
Solution 2 and 1, could be considered either an alternative route or an
alternative method of undertaking the Project works under section 171.
The terms "route" and "method" are not defined in the Act and we have
not identified any case law authorities that provide a definition.

30

But in terms of the dictionary definition, the term "route" is "a way or
course taken in moving from a starting point to a destination; a regular line of
travel or passage". And the term "method", "a way of doing anything, especially
according to a defined and regular plan."
So, in light of those definitions, it's considered the Kiwi alternative design

35

solutions could be considered an alternative route in that they involve a change
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in the vertical alignment and gradient, or an alternative method in that they are
an alternative way of giving effect to the purpose and aims of the Project.
No issues have been identified that should prevent Kiwi's alternative
design solutions from being implemented.
5

In respect of Solution 1, only the clearance distance over
Constellation Drive will be reduced. The maximum gradient of the busway and
SUP adjacent to the Kiwi site will not change, it will remain 5%.
But then in addition to that, which is a positive, the length of the busway
and SUP at the 5% gradient will reduce from the NZTA lodgement design of

10

303 metres to 228 metres.
In expert conferencing and during questioning on 19 July it was
confirmed that a reduction in the bridge height to 5.6 metres would be
acceptable.
Ms King agreed during questioning earlier this week that the Kiwi

15

Solution 1 is a better design for the SUP than that lodged by the NZTA.
It is clear that Kiwi Solution 1 achieves the objectives of NZTA and, in
particular, so it reduces the length of the gradient at 5% and substantially
mitigates the adverse effects on the Kiwi facility.
I think we referred to in our opening submissions as solution 1 as the no

20

brainer, because there's nothing in evidence that says that -- to challenge that.
It's improving the NZTA lodgement design.
~Questions from the Board (1.49 pm)
JUDGE HARLAND: So can I just -- I should have asked this slightly before when you

25

were talking about alternative methods and/or about routes. Are you saying,
therefore, that the Agency hasn't adequately considered alternatives? Was that
in your submission?
MS TREE: Yes.
JUDGE HARLAND: It was?

30 MS TREE: Yes, it was.

JUDGE HARLAND: And you're talking about that as a direct challenge to an
alternative assessment?
MS TREE: Yes.
JUDGE HARLAND: Thank you.
35
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~Closing submissions on behalf of Kiwi Self Storage continues (1.50 pm)
MS TREE: And in respect of Solution 2, so the clearance distance over
Constellation Drive will be reduced again to 5.6 metres, and the maximum
5

gradient of the busway and SUP adjacent to the Kiwi site will change by
only -- there is a typo there, it should say 0.34% from 5% to 5.34.
This increase in gradient is only a rise of 1 metre over a distance of 300
metres. So, those triangle diagrams were put to try and give some context,
because it's quite difficult, I think, when you talk about gradient as a

10

percentage, what does that mean in practical terms? So, it's only an additional
rise of 1 metre if you had that increase over a distance of 300 metres.
The length of the gradient at 5.34% is only over a distance of 158
metres. So, and I suppose then in terms of thinking in that sense, so here
we've got kind of half the length that I just gave in terms of the rise, and in this

15

case, it's only 0.4 rise over that distance compared to the NZTA design, with the
5% gradient.
As confirmed by Mr Hall during re-examination, when you have two fixed
points increasing the gradient in one section will result in a decrease in the
gradient in the balance of the section. So, although we might be increasing it

20

slightly in this middle section to 5.34, that means because we've got two fixed
points, so we're still going from A to B, but then it actually results in a decrease
in the gradient.
The change in the gradient over 5% will require assessment under two
transportation design guides for busways and SUPs. As demonstrated by

25

Mr Moore during questioning on 19 July, the process for approving a deviation
from these guidelines is relatively simple, taking 3 to 4 weeks, and involving
internal approval processes by NZTA and AT, and potentially some input from
an external consultant.
In its legal submissions, NZTA indicated that the reason that it has

30

refused to consider Kiwi's Solution 2 -- this is just in relation to Kiwi Solution 2,
there seems no reason why Kiwi Solution 1 couldn't have been assessed. Or I
suppose, Kiwi Solution 1 didn't need to go through the deviation process
because it didn't go over the 5%.
So, refused to consider Kiwi Solution 2 by way of a deviation process is

35

primarily one of safety. However, NZTA has not produced any evidence on the
safety implications of Kiwi Solution 2. Further, Mr Moore in questioning advised
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on 19 July that the main reason that NZTA refused to consider Solution 2 by
way of the deviation process is not one of safety, but because there are too
many other parameters in the design of the structures that could be affected by
the process. Mr Moore advised that locking in a gradient now may limit the
5

ability to change these parameters or to optimise them through the detailed
design process. And, as I stated earlier, Mr Hall confirmed that the Kiwi
Solution 2 -- both 1 and 2 both tie in to the NZTA lodgement design. And
Mr Hall also described how the conditions proposed by Kiwi by setting a
maximum bridge clearance and a maximum single point RL level for the

10

busway and SUP deck adjacent to one point on the Kiwi facility site, that will
enable flexibility during the detailed design process.
Mr Moore also advised during questioning that the NZTA takes issue
with the increase in gradient in respect of the busway as it will impact on the
speed or performance of double decker buses. And in response to questioning,

15

Mr Maule also indicated that fully loaded buses coming out of Sunnynook
station suffer some speed performance reduction when moving into a gradient
of 5.34%. Mr Hall has presented evidence that there are a number of important
distinctions to be made between the rise adjacent to the Kiwi sign and the
existing Sunnynook rise. And particularly, you know, if you wanted to refer

20

back to his attachment C, that provided that distinction between Sunnynook and
the rise by Kiwi, and particularly thinking about the length of them, but also their
locations relative to the station. And he detailed that, there was a lot of
questions he commented on, in terms of, you know, the buses needing to go
uphill, but they're going up to the station so they want to slow down anyway,

25

and that normally buses would be wanting to start slowing down about 400
metres from a station before they stop. And, equally, when they're coming out
of the station at Constellation Drive and moving to the north, they're then
wanting to accelerate, so actually having the slope actually assists in terms of
that acceleration.

30

Mr Hall has also advised that a gradient of 5.34 adjacent to the Kiwi site
will not require vehicles of any higher specification to be able to navigate the
gradient, and that the negligible increase in gradient over the distance proposed
by Solution 2 will not result in a measurable change in the busway
performance.

35

During questioning on 9 August Ms King advised that she considers the
increase in gradient of the SUP to be a small difference and a gradient of
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around 5% in the relevant location can not be avoided, I mean we have a slope
here, and it's just, you know, it's going to be about 5% so if it's a little bit more or
a little bit less.
She agreed that as Solution 2 will only exceed the guideline gradient by
5

0.34% it is possible that it would proceed through the deviation process without
any additional safety mitigation being required, particularly in terms of the
mitigation that's already provided for in the design of the SUP.
Kiwi's alternative design solutions can be incorporated into the Project
through the conditions of the designation.

10

It is not appropriate having regard to the effects on Kiwi to defer
consideration of Kiwi Solutions 1 and 2 to the detailed design phase. Deferring
these matters to the detailed phase does not provide Kiwi with any certainty
about the final impact of the Project on its facility, or whether the adverse
effects will be adequately mitigated. It also does not assist the Board in its

15

analysis of the effects of the Project.
Kiwi seeks that additional conditions are imposed on the Notice of
Requirement for the Project to ensure that the busway and SUP are at an
appropriate height adjacent to the Kiwi site to maintain sufficient visibility of the
Kiwi buildings and reduce that retaining wall adjacent to their boundary. The

20

proposed conditions are attached as Appendix A and would allow Kiwi's
Solution 1 or 2 to be incorporated into the final design.
The proposed conditions refer to relative referrals. These levels were
calculated by -- and I think this is in terms of the large plan that Mr Hall took you
to in terms of -- which had the Kiwi buildings and there was an "RL" for the roof

25

level, so the RLs that have been specified in the conditions, so it's taken the
roof level RL on the corner of the Kiwi building, so that's the 52.3, and then in
the brackets it provides for the distance that the effect of the SUP and busway
are in terms of the new alignment.
And so, there's a figure there for the red alignment and a figure for the

30

blue alignment.
So, the blue line is 2.6 metres lower than the roof line of the Kiwi
building. And the red line is 3 metres lower than the roof line of the Kiwi
building.
So, those RLs specified in the conditions are simply the 52.3 minus the

35

2.6 and the 52.3 minus the 3.
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You will note in the conditions that one of the RLs is to three decimal
places. There were some specific figures that were used. So, I suppose it's
more accurate in the condition as it was taken off the original data. While it is
more of a round figure for the red line.
5

The conditions have been drafted with only one RL point as a maximum
which will provide NZTA with flexibility when it comes to the detailed design
stage of the Project. NZTA will have the ability to change the height of the
busway and SUP adjacent to the Kiwi site, as well as clearance of the
Constellation Drive bridge, and so it's kind of there is a general agreement that

10

the Constellation Bridge height is appropriate at 5.6 metres, but just I noted
again there, that actually the existing clearance of State Highway 1 over
Constellation Drive is 5.3 metres. So, it may be that in detailed design that that
5.6 metres is reduced even further. So, again the conditions are just noting that
5.6 is a maximum but still provides flexibility to reduce that if that's appropriate.

15

NZTA can also adjust the design, including increasing the height of the SUP
and busway either side of that RL level point.
So, in terms of flexibility, I suppose the best thing about providing an RL
point and just one point, it gives that certainty for Kiwi that, you, know this is
going to be the level and it is dropping. But in terms of final design, still enables

20

some flexibility in terms of the slope and as we heard Mr Hall talk about in
terms of the curves, the troughs and curves of that slope in terms of how that
would best be achieved in terms of final design.
There are considerable benefits associated with Kiwi's alternative design
solutions.

25

Both solutions will reduce the blocking effect of the busway and SUP on
views from State Highway to the Kiwi facility, mitigating the business loss
impacts. Solution 2 provides better mitigation in this regard than Solution 1 - it
will allow drivers on State Highway 1 to see more of the Kiwi buildings,
including the storage units within the glazed mezzanine section of Kiwi's

30

northern building. Identification of the facility as a storage facility by showing
storage units is a key marketing future.
There will be significant cost savings if Kiwi's solutions are incorporated
into the design of the Project. In response to questioning on 19 July Mr Moore
advised that NZTA had estimated a cost difference between the lodged design

35

and Kiwi's Solution 2 in the region of 1 to 1.5 million. It is expected that a
similar figure would apply to Kiwi Solution 2.
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JUDGE HARLAND: Is that one, which one's 1? Because they are both referring to
solution 2?
MS TREE: Oh sorry, the second one should be Solution 1, thank you for picking that
up.
5

Incorporating the conditions sought by Kiwi into the notice of requirement
will be consistent with the wording of NZTA's revision 3 of the urban design
landscape framework. And I've just -- and I appreciate that this is going to be
submitted with NZTA's closing submissions, but I was provided with a screen
shot of the relevant page, and so I appended that as Appendix B to my

10

submission, so just under 5.1, and it's about two-thirds of the way down:
"To provide visibility to existing commercial and industrial landholdings,
between the Rosedale Water Treatment Ponds and Albany Park and Ride, and
to Kiwi Self Storage, which are currently seen from the highway (noting
commercial benefits). This recognises that the visibility to commercial

15

properties from State Highway 1 is important for these businesses and shall be
maintained in the design outcomes that are sought across the Project.
Other conditions proposed by NZTA for the Notice of Requirement such
as UDL.4 which requires the outcomes of Part 5 of the UDLF to be given effect
to through the urban design and landscape treatment of all major structures.

20

~Questions from the Board (2.04 pm)
JUDGE HARLAND: So, is it your position that without one of the solutions that you
propose being imposed, that the UDLF statement of intent would be unable to
be achieved in relation to Kiwi's site?
25 MS TREE: Yes.

~Closing submissions on behalf of Kiwi Self Storage continues (2.04 pm)
So, to conclude, the evidence presented by Kiwi strongly supports the
inclusion of the conditions sought by Kiwi into the notice of requirement to give
30

effect to Kiwi's alternative design for the busway and SUP, and this has not
been effectively challenged by the evidence of NZTA and AT. The conditions
sought by Kiwi will assist in mitigating the significant adverse effects on the Kiwi
facility caused by the Project and the movement of the motorway onto part of its
site. The incorporation of Kiwi's alternative design into the Project is also likely

35

to have wider benefits for the Project, including significant cost savings and
consistency with the UDLF.
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Thank you, I'm happy to answer any other questions.
~Questions from the Board (2.05 pm)
MR MARK-BROWN: Ms Tree, in your section 12 of the statement you've just read
5

talking about proposed alternative design that will reduce the height and will
reduce the block effect, you don't cross-refer there to amenity. You've talked
before about the high walls having an adverse amenity effect, but you're not
linking that into the proposed alternative design specifically?
MS TREE: I suppose it does relate -- I suppose I've talked in different sections about

10

effects and included, you know, the effects. And one, I suppose just as a point
of clarification, that obviously reducing the height in this location will reduce the
height across the boundary of Kiwi's site; will obviously improve the amenity of
the site, and all those other kind of safety visibility concerns that were raised by
Mr Fraser.

15 MR MARK-BROWN: Okay thanks, that's all I had.

JUDGE HARLAND: I just wondered whether you'd had an opportunity to read the
Auckland Transport submissions that were made to us this morning?
MS TREE: No, I haven't Your Honour.
JUDGE HARLAND: All right. Are you intending to be here on Monday for the closing
20

of the Agency or not?
MS TREE: I wasn't intending to be.
JUDGE HARLAND: I'm not suggesting you should be, I was just wondering if there
was anything in this that you wanted to respond to? But if you haven't seen
them you won't know whether you need to respond or not.
But there was some submission made this morning about the right to a

25

view, that there being no right to a view from the motorway, and where the
private benefit versus the public benefit should lie. What do you want to do
about that?
MS TREE: Well in this case, Your Honour, we're dealing with a designation, Notice of
30

Requirement and that Notice of Requirement is taking part of Kiwi's site, and
so -JUDGE HARLAND: Yes, I appreciate that.
MS TREE: And so, in that circumstances, where you are having then a structure that's
being built on what was effectively part of their land and then impacts on their

35

business, both in the economic and in the amenity sense, then that's a relevant
consideration under the Act.
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JUDGE HARLAND: All right, well I don't think that was being challenged that it was a
relevant consideration. What was being submitted was slightly different. You
might want to have a look at those submissions and see whether you wish to
respond to them, and obviously you won't be in a position to do that today.
5 MS TREE: Yeah. I suppose, just in terms of that right to a view, that's always come

across from the point from someone's site and being able looking across
someone else's site, you know, and having the benefit of the view of the sea,
for example. So, this is again, you know, quite a different situation. And I think
it comes -- and then it's recognised as well in the UDLF, of you know, that the
10

visibility of various sites from the motorway is recognised in terms of that it
should be maintained because of noting the commercial benefits for those sites.
JUDGE HARLAND: Yes, well understand the UDLF point it was just to give you an
opportunity to consider what Mr Bangma has said to us. I did challenge him on
his right to a view to say well isn't this more a right to be seen, and is there such

15

a right? But I understand your argument is slightly more subtle than that, it's
not based on that absolute idea, it's based more on the flow-on effects in
relation to this particular business, -MS TREE: Yes.
JUDGE HARLAND: -- isn't it?

20 MS TREE: Yes.

MR STEWART: I do have one question which arose because I had the opportunity to
read Appendix A while you were answering the other questions.
In Appendix A, which is the conditions you have sought to be included you refer
to the busway barrier of 1.1 metres and that's I think a fairly standard barrier of
25

that type -MS TREE: Yes.
MR STEWART: -- and it refers again in B at the bottom of the page. But yesterday
Mr Land was talking about his 3D images and he was referring us to the
drawing of a person walking on the SUP and a barrier which I think which was

30

1.8 if I remember rightly, or was it 1.6?
MS TREE: No, so he had the barrier at 1.1 metres but then he was referring to the
SUP fence at 1.8.
MR STEWART: Yes, okay the SUP fence. So, this condition doesn't refer to the SUP
fence, does it?

35 MS TREE: No, it doesn't.
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MR STEWART: So, it would seem to me that from the evidence of Mr Land and the
questions he was asked, it appeared that if there was a fence of 1.8, or if that
was the figure, I think he said 1.8, then it would be effective only if it was a
glass or acrylic or something that you could see through.
5 MS TREE: The material of the fence has been addressed in the side agreement.

MR STEWART: Oh the side agreement. Well thank you, that was really going to be
the question I was going to ask.
MS TREE: To ensure that it's permeable.
JUDGE HARLAND: Just to come back then to your point -- or I raised with you the
10

argument Mr Bangma seemed to be raising, that there was a private benefit
sought from this to be weighed against the public benefit. So, the subtlety of
your argument in response is that there's a private detriment, is that it? It's the
private detriment that is the trigger that we need to be the starting point for that,
is that right?

15 MS TREE: Yes.

JUDGE HARLAND: I see. So, it would be slightly different if it wasn't that land was
being proposed to be taken for Kiwi?
MS TREE: I think it would be slightly different, yes.
JUDGE HARLAND: So, regardless of all the marketing -- the evidence about the
20

marketing, are you saying that if the land wasn't being taken or part of it wasn't
being taken, that's not a consideration that could be raised?
MS TREE: I think it still is a consideration that could be raised, because it depends
about how still, in terms of the structures and how close they are to the Kiwi
site, even if, you know, part of the Kiwi wasn't required. But we still have these

25

very large tall structures, you know, right on an existing boundary. That still
gives rise to effects that are relevant under the RMA.
JUDGE HARLAND: I see, all right, so you're not limiting it to the designation as a
general proposition, but you're saying that that's what's relevant for this
particular case, and in fact you're saying it supports the argument that you're

30

making.
MS TREE: Yes, I am.
JUDGE HARLAND: Okay, I understand that.
So, this morning we also heard some evidence from Mr Burn about signs
and what the AUP or the bylaw, has anyone filled you in on that matter?
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MS TREE: No-one has filled me in on that discussion, but I do have some general
knowledge in terms of the signage bylaw and the billboards provisions in the
unitary plan.
JUDGE HARLAND: Well again, you might want to have a look at the transcript in
5

relation to that, because one of the suggestions as you know as well, that a
sign could be put up and that would be the same thing; I understand your
position is it wouldn't be. But we were keen to try and find out how easy it
would be to put a kind of a sign there. If it's very prohibitive that would not be a
persuasive argument, if it's not; how certain is it; all of those kinds of issues

10

come into it. So, you might want to have a look at that evidence from Mr Burn.
There's some difficulties, I think, with -- I don't know the bylaw, I haven't had to
look at it before. But even the material that he provided to me it seems it's not
particularly clear about all sorts of things. So, people are hopefully going to fill
us in on that, and you might want to too. I'm not suggesting you should, but if

15

you want to, you need to know that that's been raised.
MS TREE: Well from my own experience in terms of the signage bylaw it's not an
easy task to get approval. And then it's got the added issue in terms of if you're
not successful that there's kind of no other appeal right to that. So, it is a highly
uncertain route to go down.

20 JUDGE HARLAND: All right well, how are we going to deal with this? Do you want to

address this in a more fulsome way or not?
MS TREE: Well maybe if counsel for NZTA are providing -- have you asked counsel
for NZTA to provide further information on the signage?
JUDGE HARLAND: Well, we just want to know how -- well let's hear and see what
25

you're are intending to do Ms Sheard?
~Comments from Ms Sheard (2.15 pm)

30 MS SHEARD: Well I think Mr Burn's evidence this morning was an exemption would

be required from the signs bylaw and that accords with what Ms Tree has just
told us. So, it does leave us in a position that there is no certainty in terms of
being able to get the signage.
JUDGE HARLAND: Well that's helpful, thank you, you don't need to address it any
35

further.
MS TREE: Thank you ma'am.
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JUDGE HARLAND: But do you agree that there's no right of appeal from a decision
on the bylaw determination?
MS SHEARD: That's correct, there is no right of appeal.
~Comments from the Board (2.15 pm)

5

JUDGE HARLAND: Goodness, no right of appeal for all sorts of things now. Never
mind, what can we do about that, not a lot.
So, all right, thank you very much. No further questions?
No, thank you very much Ms Tree.
10

Can I say that it's been most helpful the way that you've put this
altogether for us, there are clearly matters that we are going to have to consider
very carefully as a result of Kiwi's presentation and thank you for your
assistance in that regard.
MS TREE: Thank you, my pleasure, and if I can take my leave now that would be

15

appreciated.
JUDGE HARLAND: Yes certainly, well we're in fact finishing for the day. We've run
out of things to do and we've got to come back on Monday to consider the, no
doubt substantial, closing from NZTA.
MS MCINDOE: I'm hoping not too substantial because my assessment of matters is

20

actually there are some combined matters to address you on, but not a large
number of them. So, we'll try not to make it any longer than we need to.
JUDGE HARLAND: Please don't see that as a criticism. I don't want anything we
say -- you've got to present what you want to present to us in a way that you
want to --

25 MS MCINDOE: I accept that.

JUDGE HARLAND: -- so that wasn't intended as criticism.
MS MCINDOE: It's partly for my own voice that I hope it's not long.
I wanted to signal that we are intending to lodge supplementary
evidence, hopefully this afternoon from Mr Clark. I think I might have already
30

indicated that he would be the right person to talk about the number of cars
using the current off-ramp into Unsworth.
His supplementary evidence is also likely to address whether it would be
useful to include a condition monitoring construction traffic as well. This is a
matter which was raised by counsel assisting the Board and we don't have any

35

evidence on the matter yet, there've been discussions between the parties but
there's nothing before you.
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So, the intention was to have that evidence filed today, so that Mr Berry
could consider it over the weekend and if he wanted to question Mr Clark on
that, then he would be able to do that on Monday morning if you wanted to hear
Mr Clark first thing in the morning, then Mr Berry could choose to question him
5

if he wished to.
JUDGE HARLAND: Well, we don't want you to speak anymore, because it sounds as
if that might be a problem, but that's fine.
MS MCINDOE: Thank you.
JUDGE HARLAND: All you need to do is to let Ms Robertson know what you want to

10

do and she can liaise with Mr Berry. You can all sort it out. We're all be here
on Monday and if we need to hear some evidence, that's fine we'll hear the
evidence and then the closing.
So, thank you, is there anything else we need to cover?
Thank you very much, we'll adjourn.

15

~(The hearing adjourned at 2.18 pm to resume at 9 o'clock Monday,
14 August 2017)
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~Day 10, 14 August 2017 (9.02 am)
JUDGE HARLAND: Good morning.
So, I hope that Ms McIndoe you've got the message regarding Mr Clark
5

just to take his time and there's no problem accommodating that?
MS MCINDOE: I understand he will be here about 10 o'clock.
JUDGE HARLAND: So, I think we're starting with you are we Mr Berry
~Closing Submissions from Counsel to Assist the Board (9.03 am)

10 MR BERRY: Yes, Your Honour, I'm here today with Ms Vella as co-counsel and just

before we commence Your Honour we were figuring that you probably don't
need both of us -- I think it's important for counsel assisting to be here for the
Applicant's closing. But if you require assistance following today, I will be in
France.
15 JUDGE HARLAND: I don't think we will, no disrespect, but I think we're actually okay.

MR BERRY: Okay, I thought nevertheless we'd be happy for Ms Vella -- if I could be
excused after our closing; if the Board will like us to be present we can or else
we could vacate, so you might want to think about that.
JUDGE HARLAND: Well I'm not sure that you do need to be here. I'm pretty relaxed
20

about that, if you feel that to fulfill your obligations at least one of you needs to
remain for the Applicant's closing that's just fine.
MR BERRY: It would only be if you thought you did require assistance Your Honour,
so I think -- with that signal we're happy to -JUDGE HARLAND: Let's hear what you've got to say, because we don't know what's

25

going to come up in the Applicant's closing, they might hit us with a bombshell
that we haven't thought of before and then we think we need you back.
MR BERRY: Your Honour, there won't be any bombshells, as I said very early in the
hearing, peace has been breaking out all over the place.
JUDGE HARLAND: Wow, perhaps this is something that could be modeled on a

30

global scale!
MR BERRY: Just to commence, I hope you've got the script that we've handed in.
The Board has requested counsel to present closing submissions on a limited
number of issues and, I guess, given where we started, the fact that these are
within a very narrow compass shows just the progress that has been made over

35

the course of the hearing and beforehand.
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Procedural issues relevant to the Waste Management settlement are
now resolved, as I understand it so I don't propose to address those.
These submissions therefore address the remaining issues the Board
has raised with counsel assisting or vice versa given that we raised some
5

issues early on and can report on those.
So, we cover conditions, noise and vibration -- conditions generally, and
primarily in relation to the management plan issues, and the -- which
authorisation does which consent condition attach to and so forth; noise and
vibration conditions; the scope of the Board's jurisdiction in relation to the

10

Alexandra underpass, and the scope of the Board's jurisdiction to require
mitigation for the closing of the off-ramp. And I'll get Ms Vella to address you
on that point.
In terms of proposed conditions, we just note that counsel assisting
attended meetings with other counsel and planning consultants in relation to

15

conditions on the dates we've set out there.
In addition, various other communications have taken place by telephone
or email in what has been a very productive process.
Counsel for the Agency helpfully circulated a number of revised versions
of the proposed conditions starting on 29 July. We reviewed these and

20

provided further input and then the one that we've all been working off was that
of 4 August from Mr McGahan.
In our opening we raised a number of issues in relation to the structure
and drafting of the conditions proposed that related to management plan
conditions; whether there should be a rubric as we call it, obligation, that the

25

Agency has to meet in respect of which management plan and so forth.
Hard and fast requirements -- whether hard and fast requirements
including monitoring conditions should be contained in separate conditions or in
the management plane itself. And then which conditions should attach to which
consents.

30

For the most part, the issues that we raised in our opening have been
addressed.
In terms of management plan conditions, Mr McGarr raised our concerns
with respect to the management plan conditions at the planners' conferencing
as, we noted earlier, and as a result the conditions now contain more specific

35

obligations to at least avoid or minimise adverse effects rather than manage the
effects of the Project.

Page 821

The key remaining issue that we saw as being out of step with Wood,
and you will recall Wood is the sort of authority on management plan
conditions, that Your Honour followed in the Wiri case, contained
"hard" -- related to the fact that many management plans conditions themselves
5

contained "hard and fast requirements" that we considered to be more
appropriate in a condition in their own right, having said which we also
submitted that the obligations contained in those management would likely be
enforceable given that the management plan must be certified by the Council
and in light of the fact that those conditions would be enforceable we've

10

generally deliberately taken a somewhat light handed approach to seeking
amendments to those conditions.
Essentially, if the Board is happy with them. We don't see a problem
with it. They're not unusual. And as I think we said in our opening you could
probably see them as counsels for perfection from someone who is a bit old

15

fashioned like me.
In terms of the Dust Management Plan, we raised an issue at the
conditions workshop with respect to the obligations contained in the Dust
Management Plan, because it was not entirely clear to us whether these
obligations were intended to be absolute obligations, guidelines or trigger levels

20

for further action.
The Agency now proposes an amendment to that plan to include a new
DMP.1A which imposes obligations as hard and fast requirements and we're
now satisfied that that addresses that issue.
In terms of which conditions are attached to which consents. The

25

conditions have been restructured in order to relocate various conditions
previously attached to the resource consents to the designations as set out in
Mr McGahan's evidence. And he now considers that all conditions remaining
under resource consents are to address effects generated by the activity
authorised by the regional consents.

30

Counsel for the Council has indicated that Council agrees with the
approach proposed by Mr McGahan. Given that Council is now comfortable
with the location of the conditions, counsel assisting is satisfied that this issue
has now been appropriately addressed.
The Agency has also proposed a "sunset" condition on the designation,

35

which ensures that the conditions which have been imposed to address effects
of the construction of the project, as distinct from operational matters, cease to
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have effect. We were involved in the development of that condition and we are
satisfied that it is appropriate and within the jurisdiction of the Board to impose
those.
So, those were our hand wringing concerns at the outset that have now
5

all been addressed.
And now the issues raised by the Board:
Council noted via email to the EPA that the Board may wish to address
the following issues with the Agency's witnesses and counsel: Whether there
ought to be a condition requiring monitoring of traffic effects during the

10

construction period, and whether conditions should be imposed requiring
amendment to the Project which NZTA has agreed to including additional SUP
connections, provision of stairs in addition to the ramp at Rosedale Road and
an extension to the existing T2 lane.
The Board raised these issues with counsel on 10 August and the EPA

15

forwarded our email to counsel on that day so we address each of those issues
below.
We note, and won't read in the opening, some aspects did not have
monitoring conditions at all and specified construction traffic effects.
We raised the issue with the Agency at the conditions workshop on

20

27 July and Mr Clark has now provided supplementary evidence on the issue to
the effect of that set out in 2.18, and if you're happy Your Honour and members
of the Board, I won't read that out to you.
Mr Clark's evidence sets out the reasons why he considers that a
monitoring condition is not required in relation to the effects identified. In doing

25

so, he distinguishes between the NCI Project and other projects, including
Water view, where monitoring of the construction traffic effects was required. In
relation to that he concludes that:
"While I supported the concept of traffic monitoring in other locations, I
consider that the benefit of introducing further monitoring in the NCI conditions

30

will offer limited value. If any condition is to be considered, it should relate to
the period of time when right turns are banned between State Highway 18 and
Paul Matthews Road".
So, obviously the Board will need to assess Mr Clark's evidence in light
of the submissions and evidence that it's heard and determine whether in light

35

of that evidence it considers that monitoring of traffic during construction is
required.
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In our opening submissions we raised a possibility that the Board may
wish to "pin down" by way of specific conditions particular aspects of the
proposal, for example, where a change in design may result in unacceptable
adverse effects, including by way of a requirement to undertake the work in
5

accordance with a particular plan. It may also be appropriate for the Board to
"pin down" aspects of the Project which the Agency has agreed to undertake.
One such example relates to the Alexandra Underpass. Notwithstanding the
finding that the Board ultimately makes with respect to the upgrade required of
the underpass, and NZTA has offered to make some improvements to the

10

underpass which were set out there, realignment and lighting and so forth.
And in response to our discussions with the Agency new conditions are
proposed by which these improvements will be required by conditions. And
there's UDL.13 and 14 just there.
We support the inclusion of these conditions, although submit that

15

UDL.13 could be imposed by providing greater certainty as to the purpose of
the path realignment. We have raised this issue with counsel for Agency who
have advised that the minimum requirements provide that the realignment to
the underpass shall suit a minimum cyclist design speed of 15 kilometres per
hour but that the Agency would prefer that the condition be amended as we

20

have set out there.
In our view, this is a sensible and appropriate amendment to the
condition.
We raised other issues relating to amendments to the SUP connections,
and we understand that some of these amendments will be provided for via

25

side agreement with Auckland Transport and some will be provided in the
UDLF and this will be clarified by counsel for the Agency in closing. We are
aware of that.
JUDGE HARLAND: And you are aware of the contents of what's proposed to be
submitted to us?

30 MR BERRY: Yes, we've reviewed late drafts of the closings of our friends, which

seems a responsible approach, because it could assist you more if we did it
that way.
JUDGE HARLAND: That's very helpful, thank you for that counsel.
MR BERRY: AT sought the inclusion of stairs in addition to the ramp at the SUP
35

connection at Rosedale and NZTA agreed to that solution and suggested that
be included at detailed design stage in consultation with Auckland Transport.
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Mr Fogarty sought certainty that the existing T2 lane will be extended once the
existing bus ramp into Constellation Bus Station is removed.
There are no conditions requiring any of the specific amendments to the
Project referred to at (a) to (c) above. Whether this should be required depends
5

upon the Board's view as to their importance. In other words, if the Board
considers that they're nice to have you but not necessary, then a specific
condition is not required. If the Board wishes to ensure that these amendments
are made, then the Board can and should impose conditions requiring them. In
that case, we suggest the Board request that the Agency provide proposed

10

wording for its consideration.
~Comments from the Board (9.14 am)
JUDGE HARLAND: Well, let's just hold that thought for a moment. There is a third
option in there, it seems to me, which is that even if they were nice to have

15

there would be some more public confidence in the process if they were more
openly included and if that is a conclusion we reach, how would we go about
dealing with that? Because it's not an interim decision, I suppose, and the
ability to comment on the draft report that we give for feedback thereafter is
reasonably limited. Are you suggesting that we adjourn at the end here -- how

20

would we deal with that practically?
MR BERRY: I think that's something you may be better to raise with counsel for the
Agency, because it strikes me that it wouldn't take very long to address these
issues and that it would be possible -- if you did need to adjourn it wouldn't be
for more than a day or two, I would have thought. Although you'll need -- I

25

guess you'll need to think about that. I'd suggest that you have a conversation
with my friend for the Agency.
JUDGE HARLAND: Well, it's not contentious anyway is it, either way, because it's
being offered by the Agency, it's just the way in which it's being offered.
All right, that's helpful thank you.

30 MR BERRY: I guess, the short point is if you want any enforceability around it, then

obviously it needs to be a condition. Otherwise, there's a moral obligation that
would be reflected on the face of your decision, and we would have expected
the Agency as a responsible Crown Agency to perform that obligation. So, if
the Board were satisfied with that, we certainly wouldn't have any issue with it,
35

which is why we're being somewhat delicate around the issue, we're not
necessarily -- we're leaving that choice to the Board. But if you were to record
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that that offer had been made and the Board -- that the Agency intends to do it,
then I would have thought that that would be adequate.
JUDGE HARLAND: Thank you.
5

~Closing Submissions from Counsel to Assist the Board continues (9.17 am)
MR BERRY: Turning now to noise and vibration conditions and the fact that this
chapter is a page long is a testament to the very good work that both the noise
and vibration experts and the planners have done around this. I suspect the
lawyers just got in the way. But we'll see.

10

By the time the noise and vibration experts presented evidence the
proposed conditions relating to noise and vibration had been agreed between
those experts and the planners.
And just turning to two fairly minor matters: At the hearing Mr Styles
noticed the proposed conditions CNV.6 and 7 relating to site specific

15

construction noise management plans had been linked to the Outline Plan of
works process and that that would not be workable. And Mr Hegley and
Ms Wilkening agreed. As a result of that agreement, Mr Hegley presented his
evidence at the hearing and he outlined further amendments to the proposed
conditions as we've set out in (a) and (b), and so those are attached just to

20

ensure that they're formally entered if they haven't been by other witnesses.
JUDGE HARLAND: Yes. All right thank. I think they're the same one -- are they the
same ones, Ms Robertson, we got this morning in the sheet? Thank you, yes.
MR BERRY: And then as to the operation of CNV.6 the members of the Board raised
a number of issues with the noise and vibration experts, as you will recall,

25

regarding the meaning and operation of those conditions. All of the experts
agree that the condition meant that an SSCNMP was not required if the
construction noise standards in that Table exceeded by up to 5 decibels during
the day time for up to 14 consecutive days or during the night time of up to two
consecutive nights.

30

All of the experts considered that the exception to the requirement for a
management plan of that nature was acceptable. Ms Wilkening noted that
exceedances would not be continuous, given the nature of construction, and
Mr Styles noted that he considered the exception to the requirements for the
SSCNMP, that's not much shorter to say than the words, would only result in

35

minor adverse effects.
In response to questions from the Board, Mr Styles read out possible
new wording for those conditions to make them clearer while noting that the
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wording he was reading was a work in progress. After Mr Styles presented his
evidence, he prepared amendments to those conditions to make them clearer
and those amendments were circulated to counsel for the Agency and the
Council on 11 August and provided to the Board on the same day. And those
5

proposed amendments are also shown in Appendix 1 to these submissions,
and both the agency and the Council have advised that they are acceptable.
So, as far as we as counsel assisting are concerned, we think that
anything outstanding in relation to noise and vibration has landed. And I will
recall your attention to Mr Hegley's comment that they're actually proud of these

10

conditions and that they seem to be progress in terms of the general canon of
prudence and wisdom in relation to noise and vibration conditions, so I think
that's a very good outcome from this hearing.
~Comments from the Board (9.20 am)

15 JUDGE HARLAND: Well, the other thing that I just wanted to raise now is the

complaints process if there is a problem. Now, you mightn't have been here all
the time when we've discussed this, but I'm just flagging that maybe for these
special situations where there is an exceedance there's some tightening or
understanding that there's a very prompt response. I read somewhere, and I'm
20

sorry I can't be more specific than this, but Ms McIndoe will know exactly where
it is, that there was an expectation that people would be gotten back to within
24 hours. But that's not much point if there's a noise going on in the middle of
the night and people want an answer now. And I think the theme of our
questions has been people want to know who do they go to, what's the phone

25

number and that there's going to be immediate action on that. Not a noise
complaints officer that may turn up or may not.
So, I don't know if that's anywhere in the conditions, there's anything like
that? Rather than a generic, or whether there would be -- it would be desirable
for that to be very clear. But you don't have to answer that on the hop, I'm

30

putting that out there.
MR BERRY: Yes, not that I know of.
JUDGE HARLAND: No.
MR BERRY: But obviously it's something that Ms McIndoe will want to address you
on if that's the case. I certainly am not aware of it, but I haven't been looking for

35

that either.
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JUDGE HARLAND: Well, it's all very well to say that well they will be covered in the
plan, the SCP, but that again it's a public confidence issue that we need to
consider and it's much better for us to be able to put that right out there rather
than to say it will be dealt with at a later date by other people. So, the public
5

can have confidence. All right, so you wouldn't have a difficulty with that?
MR BERRY: No, not at all.
~Closing Submissions from Counsel to Assist the Board continues (9.22 am)
Turning now to the Alexandra Underpass issue. As everyone's aware,

10

it's an existing underpass which provides a cycling and walking connection
between State Highway -- beneath the State Highway between the residential
areas of Unsworth Heights and Rook Reserve to the industrial area to the north
of the State Highway. The Agency proposes a shared use path along the
northern side of the State Highway which will pass close to the underpass, thus

15

providing increased access to it. All relevant parties acknowledge that the
existing state of the underpass is less than desirable, particularly in terms of its
width -- and I may be overstating that actually, Your Honour, I'll later that to say
a number of parties acknowledge that the existing state of the underpass is less
than desirable, particularly in terms of its width, angle and substandard

20

sightlines which may affect the safety of its users in terms of CPTED principles.
The Council has taken the position that the underpass should be
upgraded as part of the project, particularly given that it would be very difficult
and expensive to undertake an upgrade once the Project is complete and the
State Highway itself has been upgraded.

25

The Agency's position is that the underpass has existing CPTED issues
and an upgrade is not required to address adverse effects of the Project, nor is
the Project required to perfectly fulfill all of the Agency's objectives.
So, the key issue is whether the Board has jurisdiction to impose
conditions granting the relief sought by the Council. We first summarise the

30

respective positions of the parties, which of course we don't need to take you to
in detail, and then consider the legal position in light of the evidence and
submissions.
So, the Council's position, as we've said, is that it should be upgraded.
And I've set out there for completeness, but not for the purpose of reading it,

35

Mr Bangma's opening submission for the Council on that issue.
And two witnesses, Stephen Brown, the landscape architect, and
Duncan Tindall, the transport planner, addressed the issue.
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And Mr Brown's evidence is set out there, that the underpass could
afford a meaningful connection between Unsworth Heights and the new SUP,
but is not suitable for that role at present. It is quite inadequate functionally in
terms of CPTED, et cetera.
Now, in addition to the lack of aesthetic appeal and potential safety

5

issues, Mr Brown considers that the under underpass would provide one of
only two connections between the large residential catchment of Unsworth
Heights and the proposed SUP proposed for the northern side of the State
Highway, so that:
"It is an integral component of the proposed walkway/cycleway

10

network proposed by NZTA."
In Mr Brown's view, the failure to upgrade the underpass exacerbates
the isolation of the SUP from the Unsworth Heights residential area and its
reserve network.
Under cross-examination, Mr Brown indicated that he considered that

15

the existence of the SUP, by its presence, will generate more traffic than the
underpass would need to accommodate. His opinion then is that the
Unsworth Heights catchment and the broader catchment extending towards
Glenfield would generate both daily commute and recreational use. He also
20

considered that weekend recreational cyclists who do a circuit around Upper
Harbour would use the SUP. His conclusions were based on general and
personal knowledge as a recreational cyclist who cycles in the area, rather
than surveys of existing users or predictions of future use generated by the
SUP.

25

When cross-examined about whether the lack of upgrade to the
underpass would curtail any increase in numbers using the underpass,
Mr Brown considered that if there are more people using it, it may still be
subject to an increased level of use.
In response to questions from the Board, Mr Brown was resolute in his

30

view that the existence of the SUP would create pressure to improve the
underpass, and that the increase in number of users of a substandard
underpass is an adverse effect of the Proposal that should be mitigated.
Mr Brown considered that the short survey of users undertaken by the
agency was inadequate insofar as it did not capture the potential for the SUP

35

to generate considerable amounts of traffic intermittently and maintained his
opinion that the upgrade of the State Highway would result in severance
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effects that should be mitigated by upgrading the Alexandra Street
underpass.
I just make a note here, that in considering those points, the Board
may wish to reflect on the fact that Mr Brown is presenting evidence as a
5

landscape architect, but also has planning qualifications. So, obviously, if it
was strictly a landscape issue, then you may -- it may diminish the weight
you wanted to accord to that evidence, but we also note there, and we take
no position on it, but there was an element of personal observation as well in
what Mr Brown had to say.

10

~Comments from the Board (9.28 am)
JUDGE HARLAND: So, we couldn't give that extra weight, because we'd have to
separate out the function, or that evidence, as a personal matter, rather than
as an expert matter, or does it just -- are you saying it just gives more weight
15

to the expert opinion because he has personal knowledge on top of that?
MR BERRY: I think probably what you need to do is, without being too forensic
about it, that to the extent that he was qualifying himself as landscape
architect, many of these conclusions don't derive directly from that. Well, I
guess it becomes a question of when landscape architecture and the effects

20

associated with design, urban design issues, which Mr Brown is also
qualified to comment on, stop. Where his personal observations sit. I guess
what I'm saying, and I have called Mr Brown before as a witness myself and
frequently it helps to know that the commentary that he is offering is also
backed by a planning qualification.

25

So that's the only point I'm making.
JUDGE HARLAND: Oh, I don't have a difficulty with that idea, it's what to do with
his personal observations about well, you know, "I ride and whatnot, and I
know from my personal experience that if this is available people will use it."
MR BERRY: Well, I think you just need to put it into that category and maybe make

30

the observation that that may not be his expert opinion, but it does inform his
expert opinion.
Probably a very small point, I'm not being critical of Mr Brown.
JUDGE HARLAND: No, but it's actually quite a tricky point. You don't want to make
a meal out of it, but I think, as you probably know, I'm -- I have a bit of an

35

issue about evidence, and an issue about what's within expertise and what's
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not within expertise and what people should be allowed to talk about and not
talk about. We'll think about that one, thank you.
MR BERRY: By raising it I probably didn't help, but I am aware of your views in that
regard Your Honour.
5

~Closing Submissions from Counsel to Assist the Board continues (9.30 am)
So, in terms of Duncan Tindall's evidence, that was to the effect that
an upgrade of the underpass is required in order to mitigate the increased
10

severance effects arising from the proposed new form of the State Highway,
particularly in light of the fact that the cyclists would be prohibited from riding
on the upgraded State Highway 18 and would therefore be limited to crossing
the State Highway at specific locations.
In response to cross-examination as to how easy it would be for

15

cyclists to cross the State Highway in the current environment, Mr Tindall
conceded that while he considers there appears to be a loss of connectivity
arising from the upgrade, that the loss of connectivity is 'from a level of a
relatively hostile or a hostile environment to nothing at all'. So, it's not from
good to bad or bad to worse, it's from worse to nothing.
In response to questions from the Board, Mr Tindall acknowledged

20

that the crossing facilities at the Paul Matthews Drive and the Alexandra
underpass were safer than using the State Highway itself.
He considers that the upgrade of the underpass is required to deliver
the objectives of the Project to deliver a Shared Use Path and connections to
25

local transport and the local network. He elaborated on that in response to
questioning from Your Honour, noting that in order to deliver safe walking
and cycling facilities, the communities on either side of the State Highway
who wish to use the SUP would need to be able to get on to it via the
Alexandra Underpass.
However, in response to questions from the Board in relation to

30

whether the improvements proposed by the agency would offset or mitigate
any adverse effects he said:
"My view of the adverse effects relate to the difficulty in providing a
wider, straighter underpass at this location in the future and the significant
35

costs that would arise resulting from that. The provision of lighting et cetera
..."
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So, I guess in that regard, "... would not from a traffic and transport
perspective, see that as a significant offsetting of that, no."
So, again, I guess you might ask a similar question about the adverse
effects and whether they're traffic effects, but Mr Tindall is obviously entitled
5

to a view in that regard, in my view. Given that clearly the underpass is a
transportation asset.
In terms of the Agency, they take the position that the underpass
should not be upgraded as part of the Project; that the works requested do
not represent an adverse effect, and would not achieve the objectives of the

10

project, and we've just set out opening submissions there, and refer to the
evidence of Shannon Bray and Ian Clark, being the equivalent witnesses to
the two we've just addressed.
Other witnesses were questioned in relation to this issue, including
Mr Schofield, and we've just noted that in the footnote.

15

Mr Bray's Evidence in Chief is set out there. I won't read that to you if
you're happy for that. He recognises the current design is less than desirable
and that a widened facility would be beneficial.
And Mr Bray referred to the rebuttal evidence of Mr Clark which is to
the effect that while the demand for the underpass may increase as a result

20

of the SUP, that would be offset by the reassignment of some walking/cycling
trips to the new connection on the Paul Matthews Road overbridge and the
existing connection to the Alexandra Creek path from Omega Street.
Under cross-examination by counsel for AC, Mr Bray acknowledged
that the Agency's proposed upgrade of the underpass is not consistent with

25

the Agency's UDLF, and that Council's preferred upgrade option would better
achieve the UDLF.
Mr Bray also conceded that the underpass would not achieve the
Agency's objective to provide safe walking and cycling facilities, but
considered the Agency's objectives in terms of connectivity were being met

30

overall and improving the current situation. He considered that those
objectives have to be viewed in terms of the project as a whole. We note
here that Mr Bray is a landscape architect, not a planner, and we query
whether Mr Bray is sufficiently qualified to undertake this assessment with
respect to the Project as a whole, as opposed to in the context of landscape

35

and design matters.
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So, again, not being critical of the witness, but just aware of your
views, Your Honour, in terms of the edge of expertise.
~Comments from the Board (9.35 am)
5 JUDGE HARLAND: Yes, well, I probably should have said before that it's -- it's all

to do -- and I don't mean to hammer the point, but it's all to do with the power
of the opinion and the reason why the laws of evidence were very
constrained about the power of an opinion to influence an outcome.
MR BERRY: We only make that comment, Your Honour, in relation to the Court's
10

practice note and the comment in relation to seeing it as a Project as a
whole. Because I think that is opining on the ultimate issue, or seeing how a
particular aspect should be seen in the context of the entire Project is
something which probably only -- the only expert who should opine on that is
the planner, rather than one of the component parts.

15

Again, there is no criticism there, and all of the rest of the technical
points made are worthy of due weight.
~Closing Submissions from Counsel to Assist the Board continues (9.36 am)

20

We note in that regard that we have observed in relation to many
amendments or additions proposed by various parties the Agency witnesses
express the same view that the proposed amendment is not part of the
Project and is not required to mitigate an effect of the Project. And this is
true of the witnesses that addressed the Alexandra Underpass. Whether the

25

amendments proposed by other parties are within the scope of the Project, or
within the scope of the Board's jurisdiction to modify the proposal or impose
conditions, is a legal issue. And again, the Board may wish to consider this
in assigning the weight to be accorded to that evidence.
Mr Clark's evidence was that there's no need to mitigate adverse

30

effects related to severance because the Project will reduce and not increase
transportation severance.
So, this was just a walk around the houses of that just to set the issue
in context again.
In terms of the Board's jurisdiction and discretion to impose a

35

condition requiring the type of works is governed by the provisions obviously
of the RMA in light of the interpretation of those provisions by the courts.
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And Your Honour and Members of the Board will be well familiar with the
statutory provisions and legal tests. We've set out some of them for
completeness.
The power to impose conditions under section 149 was addressed in
5

opening, and I won't set that out again.
Needless to say, that the Board has a broad discretion to imposing
conditions on a designation. However, the broad discretion is limited by the
administrative law principles which govern the validity of conditions.
The starting point obviously for determining whether a condition is

10

valid in law is Newbury, and in order to bring that to front of mind of I've
simply quoted from our opening submissions in which I noted Your Honour's
dicta from the correctional facility case.
We then go on on the next page to say that those principles were
endorsed by the Supreme Court in the Waitakere City Council and Estate

15

Homes case which clarified the second limb of the Newbury test as follows:
"...[that the] law does not require a greater connection between the
proposed development and conditions of consent than that they are logically
connected to the development. This limit on the scope of the broadly
expressed discretion to impose conditions under s 108 is simply that the

20

Council must ensure that the conditions it imposes are not unrelated to the
[proposal]. They must not for example relate to external or ulterior concerns.
The limit does not require that the condition be required for the purpose of
the subdivision."
And so, we would extrapolate from that to say it's not necessarily

25

required to address an adverse effect or to achieve the objective of the
applicant. It may be sufficiently related, or logically connected, to warrant a
condition if that was to address an effect or create a benefit.
And his Honour Justice Priestley in Morgan said that the:
"... power to impose conditions conferred by s 108 must be 'logically

30

connected' with the development."
Turning now to the Newbury test as a starting point, and turning to the
first and the third limbs because they're easier to deal with.
In terms of the first limb counsel assisting submit that the upgrade of
the Alexandra Underpass requested by the Council would address issues

35

relating to a resource management or planning purpose, namely: The
amenity and fitness for purpose of the underpass, and arguably the efficient

Page 834

use of resources given the evidence that an upgrade will be more difficult
later.
Counsel for the Agency may be tempted to argue that the AC
condition is not for a resource management purpose because it does not
5

address an adverse effect. However, in our respectful submission that is not
the issue as our consideration of the second limb demonstrates.
The relevance or weight to be accorded to these issues is obviously
for the Board to assess and determine.
The third limb is not unreasonable. In terms of the third limb we

10

consider that such a condition would not be considered so unreasonable that
a reasonable planning authority, or Board, duly appreciating its statutory
duties, could not have imposed it in a Wednesdbury sense, particularly in
light of concerns expressed by submitters and the acknowledgement by the
Agency that the underpass requires an upgrade, irrespective of the Project.
The one issue that the Board may wish to reflect on in that regard is

15

whether it is reasonable to require NZTA to bear the entire cost of the
upgrade. We've raised that with my friend Mr Bangma who advises that
there haven't been any discussions in relation to cost sharing or that issue at
all.
20

However, the primary factor I think we need to consider here is the
second limb under Newbury, whether it's fairly and reasonably related.
And in terms of that limb, the fact that the upgrade is not required to
address the adverse effects of the Proposal (if the Board accepts the
Agency's evidence) does not in and of itself lead to the conclusion that the

25

Board cannot impose a condition requiring the upgrade on the basis of the
Waitakere and Morgan cases. That the condition need not be essential for
the purpose of the project. However, the condition must be logically
connected to the project, not unrelated, and not related to external or ulterior
concerns. So, the underlying portion there is simply extrapolating the main

30

two points for those two cases.
We have reviewed the case law relating to the second limb of
Newbury to ascertain whether any provide useful guidance as to whether the
underpass may be considered to fairly and reasonably relate to the Proposal.
That is, that it's logically connected and not unrelated or relating to exterior

35

concerns.
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In Retail Projects Limited and Papakura concerned an appeal against
conditions of consent for earthworks required for the construction of a
commercial development. The conditions included a requirement to improve
the stormwater network to cater for stormwater flows from the land upstream
5

of the application site. The Court found that this was not fairly and
reasonably connected noting that any condition, et cetera, et cetera.
"We heard no justification arising from the effects of the development,
the plan provisions and Part II [of the] RMA, for a condition requiring RPL to
provide for stormwater works for the wider upstream catchment beyond the

10

demands of its site. Such a condition therefore does not fairly and
reasonably relate to the development. "
So, we can obviously see when we have a development and the
Council says you've got to do work upstream, the water only flows down, it
doesn't really follow.

15

In the Upper Clutha Tracks Trust case, the Environment Court
considered the grant of a resource consent for the construction of a golf
course. An interim decision indicated that on the basis of the available
evidence the Court was not satisfied that the proposal would achieve the
purpose of the RMA. However, it allowed the applicant additional time to

20

lodge further evidence and a new proposal for mitigation or compensation.
The Applicant proposed additional compensation with respect to weed
management and so forth, but this was challenged by appellants who argued
that the Applicant was buying a consent or doing almost anything to secure
the desired outcome. The Court rejected that view and said that:

25

"... the test for environmental compensation is whether it is reasonably
related to the natural and physical resources being used in the application.
Whether the test is satisfied is a mixed matter of fact, opinion, and degree we
should assess on an issue by issue basis."
Which probably doesn't help you that much, however, but they did find

30

that the -- in these proceedings the environmental compensation is all
logically connected to the development.
It is of course highly relevant that it was the Applicant proactively
volunteering compensatory measures on the basis that it would accept
conditions. So, that sets that case apart from this one.
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So, the key issue is whether the upgrade of the underpass is logically
connected or related to the proposed new motorway and/or the SUP in terms
of this limb.
If the Board accepts the evidence that there will be increased usage of
5

the underpass as a result of this project, that could be seen as justifying a
finding that there is a clear and logical connection between the two and that
the upgrade may be required to address potential adverse effects, bearing in
mind of course that there is limited evidence as to the extent to which the
usage will increase.

10

Even in the absence of sufficient evidence that the usage of the
underpass will increase, the Board may consider that the upgrade is logically
connected to the Proposal, particularly in light of the minor upgrade proposed
by the Agency to improve the alignment of the southern pathway and include
lighting and CCTV inside the underpass. In our view, these circumstances

15

are similar to those in the Waitakere case where the Applicant had proposed
the inclusion of a road which was not required to mitigate adverse effects of
its own Project.
As addressed in Mr Bangma's closing submissions for the Council, the
Supreme Court held that the road did not need to be required for the purpose

20

of the subdivision. It was sufficient that it was logically connected to the
Proposal and including the road in the Proposal was sufficient to demonstrate
that connection.
So, we've thought about this a lot and we consider that the issues are
finely balanced, which again, probably doesn't help you that much because

25

I'm going to throw back to you.
The factors weighing in favour of the Council's position are that the
existence of the SUP may generate increased demand for the underpass;
Upgrading the underpass in accordance with Option 3 would increase safety
of the underpass and be more compliant with CPTED principles, the ULGF

30

and better give effect to the objectives of the Project; it would be more
efficient to undertake the upgrade now to the tune of $1.5 million, and if the
upgrade is not undertaken now, it may never be undertaken given the cost of
undertaking the upgrade separately, the extensive works required, and the
disruption to traffic which would result.

35

And I think that's a fairly important point, because I think we know the
answer to that question.
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The factors weighing in favour of the Agency's position are the extent
to which there will be an increase in demands to use the Alexandra
Underpass is uncertain and bearing the upgrade now will force the Agency to
bear the full cost of the upgrade, to the tune of $5 million.
5

As regards to the Agency's position, and as I've said, we do not
consider in light of the legal authorities that it is determinative that the
upgrade is not required to address adverse effects and the objectives of the
project are not required to be fulfilled. Further, the suggestion that the failure
to upgrade the underpass will ensure that demand does not increase seems

10

entirely at odds with the purpose of including an SUP altogether.
So, where we come down to, Your Honour, if I was sitting there, we
consider that if the Board is sufficiently persuaded by the evidence that
upgrading the underpass would better promote the purpose of the RMA,
including by reference to efficiency issues, the upgrade is sufficiently

15

connected to the Proposal for the Board to validly impose conditions in that
regard.
So, ultimately we get to the place where we agree with Mr Bangma
that it's logically connected. The points that are made against it are
obviously valid, but not determinative.

20

So, unless you have any further questions I'll hand to Ms Vella to
address the Unsworth upgrade -- Unsworth off-ramp point, other than to turn
to the very final comment, because I've been here much of the time, I just
want to say on behalf of both of us that we have enjoyed assisting the Board;
wish it well for its deliberations. We also wish to thank members of the EPA.

25

And to acknowledge and thank fellow counsel and experts for the
constructive and collegial approach that has been apparent throughout this
process.
MS VELLA: So at section 5, we are addressing the Unsworth off-ramp issue, and
the first couple of paragraphs really just set out an overview of what that is.

30

And so 5.1, essentially, in order to upgrade the State Highway to full
motorway status the existing connections to the local roads will be closed,
including two off-ramp connections from State Highway 18 to Unsworth Drive
and a Z Fuel Station, which is very close by.
And, you will be aware from Ms Brock's supplementary evidence that

35

during consultations with affected neighbours, the owners of businesses on
Greenwich Way expressed their concern that without direct access to and
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from State Highway 18, they will not be able to tenant their shops, or operate
their businesses.
And Ms Brock's supplementary evidence contained a record of one of
the consultation meetings with the Greenwich Way shop owners, from
5

September 2016, and that records those concerns which I've set out there at
(a) to (f), but essentially, that there will be a loss in commercial trade and the
shop owners won't be able to get tenants for their shops.
And as a result of the consultation the shop owners requested that the
Agency investigate options to provide connectivity between State Highway 18

10

and Unsworth Drive and the Agency considered two main options, set out
there at 5.4 (a) and (b), one being a connection from State Highway 18 to
Unsworth Drive, and the second, a connection from Unsworth Heights to the
existing State Highway 18-Albany Highway westbound off-ramp, but
ultimately, due to a range of issues, NZTA determined not to provide

15

additional connection via this Project.
So, setting out our understanding of the issue at 5.6, it seems to us
that the Board's concern is indicated via its questions to Ms Strogan, on day
13 [sic] of the hearing, and that that concern can be summarised as follows:
Despite the lack of submissions from shop owners and tenants at

20

Greenwich Way, there is a concern that the closure of the Unsworth off-ramp
will adversely affect businesses at Greenwich Way. And while NZTA has
considered options to mitigate that effect, none have been proposed.
Ms Strogan indicated that mitigation such as advertising and signage,
distribution of flyers and the like, to communicate that the Greenwich Way

25

shops are still open could be undertaken, but there was no requirement for
that in the conditions.
And the Board expressed a concern, via questions, that even if such
mitigation was undertaken there is no mechanism for addressing the adverse
effect of -- if that mitigation doesn't work. In other words, there is no

30

compensation to shop owners, because there is no -- this is -- it doesn't fall
within the realms of the Public Works Act acquisition because there is no
land being acquired.
So, in light of that, the Board has asked us to address the scope of its
jurisdiction to impose those conditions, or require that the off-ramp remain

35

opened.
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So, we've addressed that in two categories, I suppose, the first being,
the jurisdiction to impose general sort of conditions requiring mitigation
measures, such as the advertising, signage and distribution of fliers that
Ms Strogan suggests could be undertaken, and we think it's fairly obvious
5

that conditions of that type of nature can be imposed by the Board if it
considers that it's appropriate and would better promote the purpose of the
RMA.
And so, the absence of submissions from the Greenwich Way shop
owners doesn't preclude the Board from imposing conditions to mitigate an

10

adverse effect of the Project. And those conditions obviously need to meet
the Newbury tests insofar as they are for a resource management purpose,
fairly and reasonably relate to the proposal and it's not unreasonable to
impose them.
The second category relates to the Board's jurisdiction to require the

15

on-ramp to remain open and that's the trickier issue. We've addressed, just
briefly, for you, the relevant evidence there at 5.10 and onwards, and
Mr Clark has now provided a supplementary statement of evidence, over the
weekend I think, which notes the rationale for the closure of the off-ramp in
that quote there which says:

20

"The Project includes the permanent closure of the existing off-ramp
from State Highway 18 to Unsworth Drive. This is due to the proximity of the
off-ramp to the new on-ramp on the Paul Matthews Road/Caribbean Drive
intersection."
And Mr Clark's evidence refers to the technical note prepared by

25

Aurecon on 25 November 2016, and that's attached at Ms Brock's
supplementary evidence at annexure D.
We understand from that note, and we've now confirmed this with
counsel for NZTA, that leaving the off-ramp open would in fact -- in order to
leave the off-ramp open would in fact require a new connection to be built,

30

because State Highway 18 is going to be realigned in that area. So, I don't
think it is as simple as -- and this is probably something you could address
with Mr Clark, but I don't think it's as simple as simply leaving the current
off-ramp open; it requires a new solution to be built.
And the technical note addresses the two options that NZTA

35

considered were available, and the first option, I've given a brief overview at
5.12 and 5.13. The first option is a connection from the realigned
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State Highway 18 to Unsworth Drive, and the note sets out the significant
safety issues associated with that option, set out there in that quote, which I
think is probably worth reading. It says:
"There is approximately 600 metres between the Paul Matthews Road
5

on-ramp and a potential off-ramp to Unsworth Drive and State Highway 18.
In this short length of motorway, vehicles will be accelerating from the Paul
Matthews Road on-ramp to merge with State Highway 18, whilst vehicles
wishing to use the Unsworth Drive off-ramp would be decelerating in
preparation to negotiate the tight radius curve at the end of the ramp. Based

10

on a simple exit with a diverge taper, vehicles would need to undertake most
of their deceleration on the State Highway 18 motorway. The speed
differential between these accelerating and decelerating vehicles would result
in significant safety issues, for example, introduce a significant risk of rearend collision."

15

And so, the note goes on to say that in order to mitigate those
operational and safety issues, it would be necessary to provide an additional
lane which in itself presents:
"... significant planning and property risks to the Project, as it requires
extending the project designation and acquiring additional property. The

20

Proposal would require acquiring and demolishing all or part of an existing
building in the north-east corner of Metlifecare's Greenwich Gardens
retirement village, and it would also require land at 13 and 14 Wren Place
and Auckland Council's Rook Reserve.
And the second option that was addressed in the technical note, would

25

involve connecting Unsworth Drive to the existing Albany Highway off-ramp,
but that would also require extending the Project designation, acquiring
additional property, and construction through an existing densely vegetated
watercourse in Bluebird Reserve.
And so, it's on the back of that assessment that Aurecon

30

recommended, that due to potential significant risks to safety, traffic
operations, planning, environmental and property acquisition, it's
recommended that the current design is retained and no additional
connections provided.
That note does note that access between the Greenwich shops and

35

State Highway 18 can be gained through the proposed interchange at Paul
Matthews Road/Caribbean Drive by Barbados Drive, and Mr Clark's
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evidence -- supplementary evidence -- also notes that the loss of through
traffic, resulting from the closure of the off-ramp, will be partly offset by a
slight increase in flows on Barbados Drive.
So, in terms of the law relevant to this issue, that's set out at 5.17 and
5

onwards.
To the extent that the options for replacing the current off-ramp would
require the extension of the designation and would affect a new set of
property owners, the law in relation to the scope of permissible modifications
to NoRs applies.
And we referred the Board already to section 149P of the RMA which

10

sets out the Board's powers, and the relevant aspect there is obviously that
the Board is entitled to modify or impose conditions on the NoR as the Board
thinks fit subject to those administrative law principles.
Now, the term "modify" isn't defined in the RMA, but there is a
15

significant body of case law in respect of the correct approach to its
interpretation. I could have gone into vast detail in that regard but we've tried
to pick out the key points and to address those briefly, but the term
"modification" is defined by the Environment Court in that Hope case which is
set out there; paragraphs 40-42 in the Hope case. And the underlying parts

20

say:
"A 'modification' is defined as 'an act of making changes to something
without altering its essential nature or character'."
And the underlining at paragraph 41 from that decision is also worth
reading:

25

"If the Court reaches the conclusion suggested by the Council that the
changes are minor, there is a lessening of environmental impact, and that
affected land owners remain unchanged, the court would have power to
make such modifications."
I think that's -- I'm not going to be revealing too much -- that's probably

30

the key issue here, in the sense that either of those two options would
actually affect people that haven't already been heard.
At 5.20, we've just tried to derive the key principles from relevant case
law; and summarise them as follows:
"To qualify as a 'modification' the proposed change must not alter the

35

'essential nature or character' of the proposal. In a couple of examples in
applying this test, the first: The Court in Quay Property Management Ltd
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found that a proposed alternative alignment which obliterated a motor camp
..." -- that was the Judge's words "... and brought the alignment close to a
substantial number of residents was considered to be more than a
modification."
5

So, you can see the similarities with this case here.
And the Board, in McKays Peka Peka Expressway Board of Inquiry,
accepted some modifications to the designation boundary to either reduce
the footprint or include land so that it could be purchased under the Public
Works Act but it considered that an alternative roading layout, involving an

10

additional bridge, and amended interchange design was beyond the scope of
a permissible modification.
As I've already alluded to, the proposed change must not give rise to a
greater environmental impact or new effects on land owners or the public,
and the legal authority made clear that the Board's power to modify this

15

Proposal is limited by the need to ensure procedural fairness, and
modification should not be made unless the Board is satisfied that it is not
plausible that any stakeholder or member of the public would have made a
submission had the Proposal been notified in its modified form.
And when exercising its power to modify an NoR, the Board must bear

20

in mind, firstly, that it is beyond the Board's jurisdiction to find that the
requiring authority selected the wrong alternative, and to adopt the alternative
proposal. They only have the power to modify each proposal to be
acceptable formally with regard to the points above, and if the Proposal is not
acceptable to the Board following permissible modifications the only option

25

would be for the NoR to be cancelled and for NZTA to re-notify an amended
Proposal if it wishes to do so.
And so, by way of summary, having regard to the relevant authorities,
the Board does have jurisdiction under section 149P to modify the
designation as long as it doesn't alter the essential nature or character of the

30

proposal. And then whether adopting one of those options available for
retaining a connection to Unsworth Drive is such a modification would be a
question of fact for the Board to determine, if it was within its jurisdiction, but
changes that take the alignment outside of the designation footprint, or
require significant construction works to be undertaken outside of the

35

designation boundary as proposed, have been held to exceed the Court or
Board's power to modify. In this case, both of the options for retaining a
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connection to Unsworth Drive will require an extension of the designation and
the taking of additional land and fall into this category.
Further, the power to modify the NoR is limited by the need to ensure
procedural fairness. And given the need to alter the designation boundary
5

and take additional land, we consider it very probable that third parties might
have lodged a submission if they were aware of the proposed alterations.
And so, taking all of that into account, the options available to the
Board to impose conditions to mitigate adverse effects on the Greenwich
Way shop owners really are limited to the type of condition discussed by
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Ms Strogan, such as signage and flyers and that sort of thing for the purpose
of advising the public that the Greenwich Way shops are still open.
~Comments from the Board (10.02 am)
JUDGE HARLAND: Or perhaps providing the owners with some money towards a
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re-marketing programme or something like that? We've heard nothing
creative about what is proposed really, and I guess the concern is if we're left
with an all or nothing, we're also left with an unmitigated effect and some
economic wellbeing of some people being the sacrificial lamb really.
MS VELLA: That is the case in this type of situation, Your Honour; it's not
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unnecessarily common.
JUDGE HARLAND: Doesn't mean it's right, and doesn't mean it's in accordance
with the Act either. What I'm suppose I'm surprised about -- and I'm not
giving you a hard time because you're helping us -- is that there's actually
been nothing concrete put together. It's very vague, and not particularly
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sophisticated or helpful I would have thought. Do you want to make a
comment about that or not? You don't have to.
MS VELLA: I don't, beyond saying that I don't disagree with you. I mean, there are
obviously various options in this type of situation that could be offered by the
Applicant in order to address that effect, and so, in the absence of any of
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those, and this is really what the rest of our submissions say, is that in the
absence of any of those, unfortunately it's left to the Board to determine
whether or not that level of effect is in the category of unacceptable in the
context of the proposal as a whole and the task that you are now -- have to
undertake in terms of assessing -- you know, the benefits of the Proposal, in

35

light of any of those residual adverse effects that haven't been avoided,
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remedied, or mitigated, but, I guess, that's also a conversation that I presume
you will probably want to have with counsel for NZTA, as well.
JUDGE HARLAND: But there would be nothing wrong with us imposing a
requirement that was more specific as a condition to address potentially
5

adverse economic effects on the Greenwich shops. Our difficulty is we don't
have much evidence on the point, but I suppose the risk of that is that we
then come up with something.
MS VELLA: This is true, and potentially, similar to the issue that Mr Berry addressed
you on earlier this morning, in terms of any you know, construction, traffic,
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monitoring conditions it may be that you could give NZTA a signal that you'd
be interested in seeing a condition of that type, but they may be able to offer
some specific wording based on the expertise that they have.
JUDGE HARLAND: Well, the other thing we could do I suppose is adjourn the
hearing, get our own marketing expert to tell us how much would be, and
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how long would be a reasonable period of time for a programme to be put in
place?
MS VELLA: I think that's an option available to you.
JUDGE HARLAND: Thank you. Sorry to interrupt.
MS VELLA: Well, I think we've pretty much covered the last paragraphs in any
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event. All I was really saying at 5.23 was exactly the concern that you've just
addressed, or related to the concern that you've just addressed, that even if
you were to impose a condition requiring some signage and that kind of
thing, if it doesn't work there is no -- there's essentially no recourse then,
unless you did have a condition that, you know, it might specify -- and I've

25

seen this before too -- that the NZTA might assist the shop owners to
develop a marketing plan or, you know, something along those lines. I've
certainly been involved in projects where the Applicant has offered, along
with a financial sort of component, to develop a marketing plan for a
potentially affected business.

30 JUDGE HARLAND: Well, I mean there is force, and you are welcome to comment

on this, there's force in the argument that business owners have to adjust all
the time to economic changes. You can't just sit on your laurels and expect
things to continue. But, in the face of uncertainty caused by a potential
Proposal such as this, there might be a middle ground.
35

What other conditions have you dealt with where? Can you recall?
Was the McKay to Peka Peka one where there was a package to that effect?
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MS VELLA: I have to admit I'm not sure about that; I haven't had a look that closely
at the McKays to Peka Peka or even any of the roads of national significant
conditions with a view to looking at that particular issue.
JUDGE HARLAND: Well, I don't think we probably need to investigate that, I think
5

that's probably -- the issue's very clear, what we're talking about here.
So -- all right. Well thank you for that.
MS VELLA: You're welcome. Thank you.
JUDGE HARLAND: So do you have any questions?
MR STEWART: No, it's really just that -- I mean, I was involved at one stage, many
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years ago, with the Pokeno Bypass and I know in that case the NZTA -- I
think it was Transit in those days, gave -- or there was an agreement -- there
was a lot of financial assistance given to the local owners, business owners.
So, I know -- well, in those days it could be done.
MS VELLA: We'd be more than happy though to have a look at some of those
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examples, if you like, and provide with you some examples of wording, or
even construct something in conjunction with NZTA?
JUDGE HARLAND: We'd be helped by that, thank you. Yes, that would be very
helpful.
Because I think, again, that the degree of certainty to well, let's leave it

20

for another day, possibly might not provide that kind of public confidence,
again.
All right, well, no doubt the Agency will address that in their closing.
So, Mr Berry and Ms Vella, on our behalf, thank you very much for the
effort that you put in. You have been very helpful, and for the careful way

25

that you've addressed the matters before us.
MR BERRY: It's been our pleasure, thank you very much.
JUDGE HARLAND: Yes. So, in terms of how quickly you can get back to us on
that, obviously the sooner the better for everybody, and we'd reserve the
right of the agency to respond to that as well, in fairness.

30 MS MCINDOE: Thank you, Your Honour.

JUDGE HARLAND: And the Council. Do you want to be heard on that point at all
Mr Bangma?
MR BANGMA: Perhaps we could reserve right too, Your Honour?
JUDGE HARLAND: What I had in mind was perhaps -- without wanting to put too
35

much pressure on everybody, but bearing in mind that we don't want this
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dragging on and on, something that allowed for responses by the end of this
week?
MS MCINDOE: Your Honour, if it's helpful to counsel assisting the Board, our
closing legal submissions do suggest a condition on this matter, and I
5

appreciate that they were one of the later parts to go into the submissions,
and I expect that Ms Vella wouldn't have had a chance to look at it yet, but it
might be if she is able to stay today, or is able to look at that during the
course of the next few days, that might well assist.
JUDGE HARLAND: Yes, well that's very helpful, and can I acknowledge also the

10

constructive way you've all worked together. It's actually a pleasure to have
that, and I don't only say that in relation to counsel, but also the experts and
all of the people involved. This has been very pleasant hearing that -- where
we've raised issues people have been very willing to address them. There
has been a high degree of goodwill and I think that reflects very well on

15

everybody.
So, we'll leave open the idea of Friday, but if I can also say that we will
be here this afternoon for a period of time anyway. So, if you thought it was
something that could be sorted today, so much the better.
But let's see where we get to.

20

Now, I see that Mr Clark has arrived. Would you like a moment to talk
to him? We could take an early break, or are you -- do you wish to just start
your opening and -- what would you like to do?
MS MCINDOE: If the Court is willing to take an early morning break I think that
would be useful. We can briefly check in with Mr Clark and then call him and

25

then present the closing.
JUDGE HARLAND: Yes, and the other thing is if you want slightly more of a
morning break to have your discussions and look at things that's fine too.
MS MCINDOE: Perhaps half an hour, might be useful?
JUDGE HARLAND: That's fine. Let's come back then at quarter to.

30

~(Adjourned 10.11 am - 10.46 am)
~Comments from Ms McIndoe (10.46 am)
MS MCINDOE: Thank you Your Honour, we have Mr Clark. Now, Mr Clark has
35

prepared a second supplementary statement of evidence, but he hasn't actually
yet appeared to present his first supplementary, which perhaps the Board was
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content to enter on to the record, but if it made sense for him to confirm that
while he's on the stand, then happy to do that.
JUDGE HARLAND: Yes, I just assumed it had gone in by consent, but why don't you
just to tidy it up let's do that.
5

~ IAN DAVID CLARK (Affirmed) (10.47 am)
~Examination in Chief by Ms McIndoe (10.47 am)
MS MCINDOE: Can you please confirm for the Board that your full name is Ian David
Clark?
10 MR CLARK: That's correct.

MS MCINDOE: And that in addition to your statements Evidence in Chief and rebuttal
which you have already presented to this Board, you have also prepared a
supplementary statement of evidence dated 25 July 2017?
MR CLARK: Yes, I have.
15 MS MCINDOE: And you have prepared a second supplementary statement of

evidence dated 12 August 2017?
MR CLARK: Yes, I have.
MS MCINDOE: Do you have any corrections to make to those statements?
MR CLARK: There's one I will explain as I read the second supplementary, a small
20

typographical. Shall I do it now?
MS MCINDOE: Shall we do it now, it means there's no risk of forgetting it.
MR CLARK: Sure. Paragraph 3.7 very minor, one line up from the bottom defines
ATOC as being the Auckland Transport Operating, it should be the Operations
Centre.

25 MS MCINDOE: Thank you. So, with that correction, can you please confirm for the

Board that these two statements of evidence are true and correct to the best of
your knowledge?
MR CLARK: Yes.
MS MCINDOE: If we turn to the second supplementary statement of evidence, could
30

you please read this statement for the Board?
MR CLARK: So, maybe if I start at Section 2, because the supplementary evidence
addresses two issues.
First, is the suggestion by counsel assisting the Board that a traffic
monitoring condition is required, and secondly, the effects of closing the

35

Unsworth Drive off-ramp from State Highway 18.
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So, firstly the monitoring. The latest version of proposed conditions is
appended to the Supplementary Statement of Evidence of Mr McGahan
...(Reads 3.1- 4.2 of Second Supplementary Statement)... Caribbean Drive.
At this point I might just read through this paragraph and then go through
5

it again and reference to the plan on the screen there.
So, through traffic currently using the Unsworth Drive off-ramp having
reassigned to Caribbean Drive may continue up that road. So, don't forget this
is page 8 or 9, look at page 8. Firstly, this one's upside down, north point is
facing down the screen.

10 JUDGE HARLAND: Yes, I've already commented, thank you Mr Clark, because it

took me quite honestly a long time to figure that out. Yes, never mind.
MR CLARK: So vehicles starting on the far left of the screen on State Highway 18,
they will approach this intersection (indicates). If they can't get off
Unsworth Drive they'll turn left and go into Caribbean Drive. So, through traffic
15

will go up that screen to the top, through the roundabout and they may keep
going up Caribbean Drive.
Then the next clause, for traffic heading for more local destinations is
likely to turn into Barbados Drive in order to reach destinations such as
Unsworth Drive or Bluebird Crescent.

20

So, these people again will turn left into Caribbean Drive but then right at
that roundabout, that road is Barbados Drive.
So, that continues to the right of that page, and we go to page 9, and so
at that point Barbados Drive, just to the north of this screen, and then in the
middle of the screen you can see a road coming back down which is

25

Unsworth Drive.
So, if you're going to let's say the retirement village you will have to
come back down that part of Unsworth Drive to turn right at the roundabout by
the shops, back into the retirement village.
So, the flow goes to zero at the off-ramp itself, but it doesn't go to zero

30

for the length of Unsworth Drive because people have to approach local
destinations from the other direction, such as the retirement village to turn right
and into their carparks or to turn left into that section of Bluebird Crescent.
So, back into paragraph 4.2. So, as a result the model indicates that
traffic flows on Barbados Drive, approaching the roundabout with

35

Unsworth Drive will increase marginally due to the Project.
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Therefore, in terms of traffic in the vicinity of the shops ... (Reads
4.3 - 4.5)... Therefore, in my view, there will be safety benefits associated with
closing the Unsworth Drive off-ramp.
MS MCINDOE: Thank you Mr Clark, I just have two further questions. The first one is
5

at the end of paragraph 4.2 you state that the model indicates that traffic flows
on Barbados Drive approaching the roundabout with Unsworth Drive will
increase marginally due to the project. Are you able to help the Board with
what was taken into account in the model, if you like, in terms of the particular
destinations within this location, what did the model consider?

10 MR CLARK: The model is a large area model and it's very adequate in terms of the

overall effects. Looking at this very local effect, it's a bit coarse. For example,
there are two legs of Bluebird Crescent. In the model traffic has a choice of
taking either of those. So, it's a bit coarse in it. And with the closure of the
off-ramp it sends them all straight across from Barbados Drive into
15

Bluebird Crescent. If you were living in the lower leg you would probably go
down Unsworth Drive to get into that lower leg.
Also, while it generally includes the growth anticipated by
Auckland Council or Auckland Transport, it doesn't go into detail, for example,
we haven't individually loaded the retirement village into the model.

20

So, it's a bit coarse in looking at local issues in detail as this, in terms of
giving very detailed traffic forecasts.
MS MCINDOE: Now, the other question was just to ask whether you have had an
opportunity to read the closing statement by counsel assisting the Board?
MR CLARK: Yes, I've looked at the section relating to this Unsworth Drive issue.

25 MS MCINDOE: Is there anything which you consider might be useful to add given

your knowledge on traffic issues and after having considered that statement?
MR CLARK: Well, I did wonder whether the Panel hasn't quite heard sufficient
evidence from myself on this weaving issue and the safety of weaving. There
was one witness who did suggest that weaving's not a problem, particularly
30

looking at Gillies Ave to Khyber Pass where there is closely spaced motorway
ramps. Now, I did look at the accident stats through there, and while you heard
there's not a problem there, in fact, there's been 343 crashes in the one
direction in five years. I know that's busy, so you can't imply there'll be 343
between Paul Matthews and Unsworth Drive. But that supplementary evidence

35

did just refer to what was in the assessment of transport effects and I did look in
detail at what those accident crashes are telling us locally, and there is an
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instance already of accidents of vehicles changing lanes, there's two crashes of
vehicles turning left into Unsworth Drive. So, although they have had a decent
deceleration lane, some drivers, and one was alcohol impaired, so you don't
necessarily dismiss that, but we are trying to design a road system that reduces
5

the likelihood of people falling off the roads. There was two people in the last
five years, even though the flows are fairly low, who have failed to take that left
turn bend. And it is very tight. So, I believe there is an issue around the
weaving which maybe hadn't quite come enough out to the Panel.
MS MCINDOE: Thank you, please answer any questions which the Board might

10

have.
~Questions from the Board (11.06 am)
MR MARK-BROWN: Mr Clark, I have a couple of questioners, one I guess is to do
with monitoring of, or control of, congestion due to the construction works. I
understand what you're saying about difficulty to monitor that.

15

My question is, do you expect that the NZTA to have quite a strong
feedback loop with the Alliance in terms of effects on traffic? I mean, we've got
the management plans associated with what we're looking at, but presumably
there will be quite a link, so that the contractors are going to be aware of the
need to minimise disruption due to closure of lanes or control of lanes and that

20

sort of thing. Would that be a reasonable assumption?
MR CLARK: Yes, it is. I personally haven't been involved in Alliances, but I
understand that they do include NZTA personnel and an Alliance will have
certain criteria, performance measures, to be met. And I expect the feedback
loop between the general operations people at the Transport Agency and the

25

Transport Agency staff within the Alliance to be very close.
MR MARK-BROWN: My second question relates to when you were talking about 3.7
about the Auckland Transport operating centre, so my understanding is what
you're saying is that there's going to be a need to change the phasing of the
lights; that will be done by ATOC in response to how the traffic actually

30

behaves. Have you had any experience in terms of how, with large projects
such as we're looking at, how that actually works in practice?
MR CLARK: Yes, I have. If you look at -- I've been more closely involved in Cityrail
Link than I have on the Waterview Project. But certainly I am aware of the way
that there has been a group there who are very aware of the next temporary

35

phase of works that's about to happen and how they will respond to that. As an
example, there's currently works in Halsey Street, they've closed that in one
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direction for general traffic, allowing buses only through. And the diversions
there on day 1 included different signal phasing at the Halsey/Victoria
intersection. So, the effects were expected and therefore, the system was
ready to go. I didn't drive through on that day, I was going through on day 2
5

and was pleasantly how the set of works that were expected to happen had
happened.
MR MARK-BROWN: So, from that experience your view would be that the ATOC is
set up and adequately resourced to deal with that sort of thing?
MR CLARK: They are, given the first example. Also, as I've in the industry, have

10

occasionally complained to ATOC when things have gone wrong, by the time
I've got to work to make the phone call they are very aware of the problem; so
they are actively monitoring what's going on. Clearly they can't solve the whole
congestion of Auckland, but I think in terms of they're doing their best with what
they can to manage it and minimise it.

15 MR MARK-BROWN: They might attract a bit of unfair criticism at times.

MR CLARK: I think so, they are busy people trying to do a lot of things.
MR MARK-BROWN: And resourced sufficiently to your knowledge?
MR CLARK: I know there has been a couple of departures recently, but they are
actively trying to re-recruit.
20 MR STEWART: Just a couple of questions, Mr Clark, the first is a matter of

information, we have been on a site visit, but I just wondered if you could tell us,
the entrance to the Metlifecare Retirement Village is that the main entrance
is -- one entrance is by the shops, is that the main entrance do you know?
MR CLARK: That's the route I've been in when I've been to meetings, yes, that's the
25

main entrance.
MR STEWART: Yes, I think we realise that, but I don't remember seeing other
entrances.
MR CLARK: I think there may be other entrances for pedestrians, but not for vehicles.
MR STEWART: The only other question I have, is really it's just a sense I get from

30

reading your statement and you say things like it's unlikely that mitigation would
be carried out and scope for mitigation is limited. And I just get the sense from
reading your evidence or listening to it, that really you could have actually been
a little bit more definitive. It seems to me, my sense from your evidence is that
there really isn't any point in carrying out mitigation monitoring because

35

mitigation isn't possible. Is that going a bit further than you would be prepared
to go?
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MR CLARK: I think that's what I'm saying in paragraph 3.3. You need to know what
you're going to do if you find a problem having monitored it. And here,
particularly with the works along the motorway, the lane width restrictions, they
are required for safe clearance against the work zone; so you're not going to
5

change it so what can you do even it's as a result of monitoring.
MR STEWART: So there's not a lot of point?
MR CLARK: That's correct.
MR STEWART: Yes, I did get that sense thank you.
JUDGE HARLAND: So, I just have a couple of questions, the first is in relation to

10

paragraph 4.2 where you have referred to the use -- the daily use of the
off-ramp being 1450 vehicles per day. Have we got a comparative with the -- a
comparative figure with the other exits that are used for that population base to
get a feel for whether it's more or less used than the other available exits?
MR CLARK: We do. There's information on the forecast flows in the assessment of

15

transport effects which was repeated in my Evidence in Chief, I believe it was
table 2.
JUDGE HARLAND: What I'm trying to figure out is whether it's the least used of the
exits or the most used or where it sort of fits?
MR CLARK: That's what I was going to get to, because it is a remarkably low flow.

20

For example, Caribbean Drive, top of page 19 of my Evidence in Chief is given
as being 16,000 two-way. And that isn't the section right next to the motorway,
I believe it's more like 20,000.
It's interesting that of the 1450 when I looked at the what the model was
predicting and it had it less than a thousand. It's because the model said it's

25

quicker for most people to turn left into Caribbean than it is to keep going
through the lights and then turn into Unsworth.
So, only people with a really local destination need to use it.
JUDGE HARLAND: Right. Well that was where I was wanting to get to.
So really, the people along Bluebird, the lower end of Bluebird might be

30

ones that might be tempted to us it, or perhaps the retirement village, but
otherwise most people seem to be choosing the other, Caribbean?
MR CLARK: I think that's correct, yes.
JUDGE HARLAND: Thank you for that.
The second aspect is in relation to the retirement village, have you been

35

involved in modelling expected traffic flows for retirement villages?
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MR CLARK: My company actually works a lot for Metlifecare. I think they may have
been involved in the planning of this one. I tend not to get into that, but I know
that the trip breaks assumed for time units are a fraction of what they are for
normal houses.
5 JUDGE HARLAND: Yes, what I'm trying to get at, so you understand the context to

the question, is one possible inference is that the shops there at
Greenwich Way might benefit from having the retirement village there, because
there might be a community that might use those shops. And I was trying to get
a handle on how many visitors one might expect just from traffic flows to and
10

from say a retirement village of this size? I know it would depend, and it's a
very coarse -- but, what would be -- are you able to help me with that?
MR CLARK: Well the trip rate is very low for retirement villages. But having been to
at least two meetings within that particular retirement village to do with this
project, our meetings were often, as part of the residents' weekly or monthly

15

catch up, and they were talking about the various events that go on, and it does
appear like a place where they try to encourage the families to come along. So,
these are people obviously of retirement age but they are very active playing
bowls, table tennis you name it, and encourage families to come along. So, in
that respect, you can expect a certain number of visitors. The trip rate I was

20

referring to is the peak hour trip rate being point 1, I don't know what the
interpeak trip rate is expected to be. So, you can expect a measure of visiting
going on there, yes.
JUDGE HARLAND: So, there might be -- so, one of the concerns for the shop owners
might have been passing traffic that may have been attracted maybe by the

25

service station or could then divert to the shops. But there might also be
opportunities for visitors to and from the retirement village to avail themselves
of what's on offer at the shops?
MR CLARK: That's correct. I haven't done the sums to know whether the minuses
equal the pluses, but certainly the main vehicle entrance is right through the

30

Greenwich Way shops.
JUDGE HARLAND: Thank you that's helpful.
Are there any questions arising?
MS MCINDOE: No, thank you Your Honour.
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JUDGE HARLAND: Thank you very much Mr Clark for working hard over the
weekend to provide us with this, and particularly within the circumstances that
you found yourself this morning. We're grateful.
~(The witness withdrew 11.16 am)

5

~Closing submissions on behalf of the Applicant (11.16 am)
MS MCINDOE: Just as documents are being handed around; if you're looking for
somewhere to store these documents, this large one, volume 4, UDLF, this is
10

the revision 3, which is referred to in the new version of the conditions, but I
wasn't intending to take you to any particular page, so if you wanted to put that
on the shelves behind you that might save you some space.
JUDGE HARLAND: Thank you.
MS MCINDOE: The other documents, I think you might have received two of the

15

same thing there?
JUDGE HARLAND: We've got one that's in a nice folder and the other one that's
spiral bound and is the same?
MS MCINDOE: They are the same.
JUDGE HARLAND: Which one do you want us to have?

20 MS MCINDOE: The ones in the nice folders were designed for the Board so perhaps

the spiral bound ones could come back and there might be other people in the
room who would like a copy of those.
And then the other documents are contained in a folder which has
closing legal submissions at the front and those legal submissions have three
25

appendices A, B and C. And then under D, that's where the bundle of
authorities start. And for those in the room who haven't received a bundle of
authorities with their closing submissions, I don't think they have the A, B, C but
they do have all the appendices and it's all bull dog clipped together, so just if
they're wondering why their version doesn't look like yours.

30

And while remember, I would like to make one correction to Appendix C
which is the table of SUP extensions and connections. And that is on page 29,
it's simply a formatting matter, when the table spread over the page, the top
right-hand box looks empty, but that should be "side agreement with AT", it's
simply the note from the previous page applies to the empty box at the top of

35

page 29.
JUDGE HARLAND: I don't have an empty box. Oh, I see "method of delivery"?
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MS MCINDOE: Yes, that’s right.
JUDGE HARLAND: I see, thank you.
MS MCINDOE: Just while I remembered that.
My intention with the closing is to hopefully get through about ten pages
5

myself, but if my voice doesn't last that long then I will hand over to Ms Sheard
and I think probably from about page 10 or 11 she is the best person to finish
the remainder of the submissions anyway.
So, the opening legal submissions for the Transport Agency outline the
statutory framework and summarise the evidence to be presented for the

10

Transport Agency in support of the Project.
These closing legal submissions do not repeat or replace the opening
legal submissions, but instead respond to specific matters which have arisen
during the hearing, and also comment on evidence as it was presented to the
Board.

15

There are very few unresolved matters. With reference to paragraph
1.13 of the opening legal submissions which set out the matters outstanding at
the opening.
The only witnesses who still consider Alexandra Stream Underpass must
be upgraded or replaced as part of the project are Mr Tindall, Mr Brown and the

20

Bike Auckland representatives who appeared.
The only witnesses asking the Board to alter the designations so that the
shared used path is on the south side of State Highway are Mr Fogarty and
Mr Brown, but I note that Auckland Council closing legal submissions do not
seek relocation of the is shared used path to the south side of State

25

Highway 18.
Mr Willmott and Mr Fogarty were the only witnesses who suggested the
south facing ramps should be added to the Project.
Impacts on the Kiwi Self Storage site do remain in dispute.
No witness suggests that conditions are required to futureproof for future

30

works in the area.
There was suggestions about that in the evidence for, particularly,
Auckland Transport and then Auckland Council, but those conditions are no
longer being sought by those parties.
Auckland Council and Auckland Transport witnesses agree the

35

additional SUP connections sought are not required to mitigate effects and are
appropriately provided by way of side agreement.
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And the expert planning witnesses now agree on both the detail of the
conditions and whether particular conditions should attach to the designations
or resource consents.
And if I could just note at this point there have been some amendments
5

to conditions since the set which was attached to Mr McGahan's supplementary
evidence. And I'll take you to those changes.
The new set of conditions was circulated to the planning witnesses and
counsel on Saturday night, I think it was, so I appreciate that that's not a lot of
time for them to respond, but I haven't had any concerns expressed; indeed,

10

Mr Bangma for the Council and Auckland Transport indicated no opposition to
the changes that were suggested, which are generally minor.
JUDGE HARLAND: Has Mr McGarr looked at them and got back to you about them
or not?
MS MCINDOE: Counsel assisting were copied in to that email, but Mr McGarr didn't

15

respond, so I'm not -- I understand he might be overseas.
JUDGE HARLAND: That's why I asked, because I think he might be.
All right, that's helpful thank you.
MS MCINDOE: So, against that background, and mindful of questions raised by the
Board during the hearing, these closing submissions address, firstly, the

20

additional SUP connections which the Transport Agency has agreed to provide;
why the Transport Agency should not be required to upgrade the Alexandra
Stream Underpass as part of the Project; Kiwi's proposed changes to the
busway and shared used path; effects on Greenwich Way shops; the
section 104D gateway test for objectives and policies; whether resource

25

consent is needed for the stream reclamation; whether work authorised by the
existing designations can be considered as a section 171 (1) (d) other matter;
contingent benefits in relation to the North Harbour Hockey Stadium; and
various matters relating to conditions, including whether a condition requiring
monitoring of construction traffic management is required and whether

30

conditions are required for other aspects of the Project which counsel assisting
the Board suggests are not, in his words, "pinned down".
So, Appendix A to these submissions is a revised set of conditions and
perhaps if I just briefly take you to Appendix A, not to run through them in detail
but to give you a flavour of what's there. We have inserted a table of contents

35

and then the Notice of Requirement conditions are shown; the most recent
changes being the changes since Mr McGahan's evidence was produced are
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those shown in pink. The resource consent conditions begin on page 32.
Again, the most recent changes are shown using pink. And on page 74 there's
a table, I think this table was also included with Mr McGahan's supplementary
evidence. The only difference this time is that a new column has been added in
5

the middle so that the duration is indicated. The table appended to
Mr McGahan's supplementary showed the lapse period, but not the duration.
So that's been added. And then finally, the very last page of Appendix A is a
revised Project management structure. So, this is a new version of the
diagram, diagram 50 in the AEE; so this shows the revised structure of the

10

management plans.
The diagram 50 diagram had a management plan which is not here and
that was the Operational Noise Management Plan but those conditions of
course have been extensively altered, so that there is in fact no operational
noise and management plan and so that has been removed. Other than that,

15

it's mostly a case of changing management plans from the designations to the
resource consents or vice versa, and the adding of the public transport
management plan.
JUDGE HARLAND: So, the white ones are stand-alone plans, correct?
MS MCINDOE: Yes. So, the white plans are submitted to the Council, but not for

20

certification and not as part of the outlined plan.
And the pale blue plans are submitted for certification.
And then the dark blue plans are those which are part of the Outline
Plan.
The only other matter indicated in the key is that the Stormwater

25

Operation and Maintenance Plan is a plan which regulates operational aspects
of the Proposal.
And all other matters relate to the construction or immediately following
construction of the Project.
JUDGE HARLAND: Sorry, can you just help me again, the white ones are submitted

30

to Council but not for certification, and what were they in relation to the outline
plan, not part of the Outline Plan?
MS MCINDOE: They're not part of the outline plan, no.
JUDGE HARLAND: Thank you.
MS MCINDOE: Then the other, I guess, final element which might look a little bit odd

35

but has arisen during the last part of last week, was that the Site Specific
Construction Noise Management Plans and Vibration Management Plans, they
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are submitted for certification and not part of the Outline Plan despite them
being subsidiary plans of the Construction Noise and Vibration Plan and the
reason for that was that the witnesses identified that the timing wouldn't work.
That those plans would be prepared, because they're site specific, it could be
5

two years into construction. And so, it wouldn't make sense for them to be
submitted as part of the Outline Plan for that part of the work. So that's why
they're instead submitted for certification.
So, I was just at the bottom of page 2.
If I take you to appendix B, I will just cover that off while we're here. This

10

is a schedule which has been prepared by Mr Bray and it explains the
differences. So, this schedule explains the differences to the UDLF revision 3
as compared to revision 2, which was appended to his rebuttal evidence.
There was nothing in particular that I needed to draw your attention to,
just simply to help you understand the difference between the two versions.

15 JUDGE HARLAND: Right, so these are minor edits, are they?

MS MCINDOE: Some of them have arisen out of conferencing. So, for example,
the -- if I take you to the top of the second page, there's been a note added:
"Install solid 2 metres wall on the edge of the SUP to eliminate views into
Wastecare Management site at the request of Wastecare management".
20

And I think there was another one added. Some of these include the
provision of connections for the shared use path.
So, in Appendix C where it says that some of these connections are
going to be implemented via the UDLF, so, for example, Appendix C, if I take
you to the second page, Appendix C, the Auckland Transport and the

25

Transport Agency have agreed that the design will not preclude a connection
off the shared use path into the Rosedale Closed Landfill and that's to be
achieved by the Urban Design and Landscape Framework. And so that change
is identified in the schedule in Appendix B, just to help you connect those dots.
If I go back to page 3 of the submissions. On the first day of the hearing the

30

Board asked for a list of the shared use path connections which the
Transport Agency has agreed to provide. Appendix C to these submissions
sets out those connections which the Transport Agency has agreed to provide
(or not preclude) and whether the connection is contained in the side
agreement with Auckland Transport or addressed in conditions. As I've said,

35

it's conditions by way of reference to the Urban Design Landscape Framework.
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Mr Lovell's Summary Statement confirms that these connections are not
required to mitigate any effects of the Project. Rather, Mr Lovell adopts the
evidence of Ms King, which is that the connections are relevant to achieving
one of the Project's objectives, and for maximising the benefits of the Project.
5

Section 2 of the closing statement for Auckland Transport discusses the
appropriateness of addressing these matters through a side agreement. And
the Transport Agency respectfully agrees with and adopts those submissions.
When Bike Auckland presented its submission, it too expressed support for
additional shared used path connections. Many of the connections sought are

10

covered by the matters addressed in the side agreement with Auckland
Transport. As a result, and following further discussions with Bike Auckland,
two new provisions have been added to the side agreement with Auckland
Transport, and Auckland Transport supports those amendments.
JUDGE HARLAND: Which ones are they?

15 MS MCINDOE: So, if I take you to the table, so these are the final two on the bottom

of page 28. So, you might recall Bike Auckland was seeking a Greenway path
through to Centorian Reserve, so on the south side of Pond 2, and the
Transport Agency has agreed to construct a connection within its part of its
designation if Auckland Transport constructs that Greenway path in the future.
And the next one down Oteha Valley Road crossing at eastern extent of

20

the shared use pat and there the Transport Agency has agreed to investigate
the feasibility of such a crossing and if it is feasible has agreed to construct it.
Turning then to the Alexandra Stream Underpass - sorry, I've missed a
paragraph, 2.5, further, Bike Auckland's interest in the detailed design of
25

improvements to the Alexandra Stream Underpass and the Paul
Matthews Road overbridge has been recognised through amendments to
condition UDL.14 and the inclusion of a new UDL.15.
So, maybe just for completeness I can take you to those.
They are on page 26 of the conditions. So UDL.14 requires that the

30

matters relating to pathway alignment, lighting and CCTV to be designed and
implemented in consultation with Council Parks, Bike Auckland and Auckland
Transport.
And then UDL.15 requires the Transport Agency to consult Bike
Auckland on the layout and detailed design of the shared used path on the

35

overbridge, which was one of the other matters which Bike Auckland presented
on.
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If I go back to section 3 in the legal submissions on page 3.
So, the one remaining issue in dispute between the Council and the
Transport Agency relates to the potential upgrade of the Alexandra Stream
Underpass. The planning witnesses for Auckland Council have not suggested
5

a condition which require the underpass to be upgraded, but counsel
understand that Auckland Council nonetheless still seeks the upgrade.
The Transport Agency's position has not changed from that set out in opening
legal submissions. Fundamentally the Agency does not agree to this add-on
because firstly it's not required to mitigate an effect of the project, as I'll discuss

10

further below, including with reference to the legal issues which Mr Berry
addressed in his closing statement.
And secondly, it's not reasonably necessary to achieve the Project
objectives. And, in any event, the Transport Agency is not required to
demonstrate that the work it proposes will completely or perfectly fulfill those

15

objectives.
If we look at the evidence on this issue, Mr Tindall for Auckland Council
all but accepted that the underpass upgrade was not required to mitigate an
effect of the Project. Mr Tindall accepted that as a result of the Project the
existing Albany Highway Interchange pedestrian and cycling crossings will

20

continue in place; the Alexandra Stream Underpass will remain; there will be a
new crossing over State Highway 18 on the new Paul Matthews Road bridge
and the ability for pedestrians to cross at Constellation Interchange will remain.
As for the physical nature of the underpass itself, Mr Tindall accepted the
difficulties with the underpass were an existing issue, noting, for example, that

25

"the underpass is not getting any narrower...in terms of the scheme."
As recorded in opening legal submissions, the Recreation and Reserves
experts agreed there was no "loss in connectivity as a result of the Project ".
While Mr Tindall accepted this was their view, his opinion nonetheless was that
there would be a loss in connectivity associated with the State Highway

30

becoming a motorway, such that cyclists would not be legally allowed on it.
He considered there were presently "some cyclists and pedestrians who
would cross who would not be permitted to, and therefore, from a traffic and
transport perspective, there is an element of loss of connectivity: However, he
had never actually seen a cyclist undertaking the manoeuvre of travelling from

35

Paul Matthews Road to Unsworth Drive, for example.
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In terms of the scale of this effect, Mr Tindall's view was that "loss of
connectivity is from a level of a relatively hostile or a hostile environment to
nothing at all", which I think is the same quotation that Mr Berry referred to in
his closing statement.
5

In comparison, Mr Bray considered the Project improved connectivity,
and I'm going to read this because it relates to a point Mr Berry made about
Mr Bray's opinion and the Project as a whole, as opposed to the landscape
architecture elements of it. So, if I read the passage and then I can briefly
comment on Mr Berry's submissions on the issue. So, Mr Bray said:

10

"No, I think we're saying that the shared used path provides greater
connectivity overall. We're not saying that it provides direct connectivity or
improvement for a small community in Unsworth Heights. We're looking at a
bigger picture which is correcting, you know, creating a spine, I guess, of a
shared use path that others can connect to, and in the future that would be

15

extended. So, my view is that connectivity is improved, generally, for a wide
area, not necessarily for a specific catchment."
Now, I checked and that's not the passage which Mr Berry references in
his closing submissions and I haven't been able to, I guess, double check to
see whether the passage he refers to is different in its tone, but certainly my

20

reading of that passage is that Mr Bray is commenting, when he talks about the
Project as a whole, on the physical extent of the project, rather than offering a
comment on its other effects or benefits which he may not be qualified or come
within his area of expertise.

25

~Comments from the Board (11.39 am)
JUDGE HARLAND: Yes well, I thought Mr Berry was commenting on or suggesting
that connectivity was not a matter that Mr Bray could comment on, because of
his -- the nature of his expertise. Or perhaps, probably putting it a little less
harshly, that Mr Brown's was to be preferred because he had the additional

30

planning qualification.
MS MCINDOE: Mmm. And, with respect, I don't agree. Mr Bray's evidence, although
it is brief, explains his -- gives a brief explanation of his experience in designing
shared used paths, so certainly his experience is relevant. And he also, in his
evidence, I think also in answer to questions where I read through that

35

section of the transcript, referred to Mr Clark's survey on this matter to help
establish his views on the design and likely usage of the underpass.
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In my mind, I guess I'm not entirely convinced that connectivity isn't
something that landscape architects could comment on. It seems to me that it
is, but I'm not aware of any case law to support my gut feeling on that matter,
it's simply a matter that it's often that landscape architects and architects, I
5

guess, in relation to the built environment do comment on.
JUDGE HARLAND: Well it could, in fairness, be an overlap kind of issue because it's
a transport, planning, maybe urban design.
MS MCINDOE: Yes.

10

~Closing submissions on behalf of the Applicant continues (11.41 am)
Later, in responses from the Board as to whether the underpass needed
to be replaced to mitigate effects on cyclists, Mr Tindall explained his view was
that the underpass presently does not deliver desirable levels of safety and
amenity for a connection across State Highway; that the replacement of the

15

underpass as a standalone scheme would give rise to disruption and additional
costs, to a greater extent than if it was completed as part of the project, or, as
later summarised by Mr Tindall:
"My view of the adverse effects relate to the difficulty in providing a
wider, straighter underpass in this location in the future and the significant costs

20

that would arise resulting from that."
Now, of course the Project does include minor improvements to
Alexandra Stream Underpass being the installation of CCTV, new lighting and
realignment of the southern approach. These matters were described in
Mr Moore's evidence and now captured in the conditions which I've referred to

25

there.
In addition, the UDLF and the urban design landscape conditions do
contain references to CPTED, but they are not specific as to any particular
location.
Mr Bray's evidence regarding the ability of the Project to meet the Project

30

objectives without upgrading the underpass was, as I've set out there:
"... to look at this as a Project perspective. We are providing safe
connections across State Highway 18. It's not at the underpass, admittedly, but
it is at Paul Matthews Road Overbridge where there are no current safe
connections. So, in terms of -- I think meeting the Transport Agency's

35

objectives in terms of connectivity, we are meeting those objectives and
improving the situation that is there currently."
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Looking at efficiency, Mr Tindall's views of this "effect" is essentially the
same as the Council's argument, I'd submit, that it would be more efficient to
undertake the work now. The Transport Agency does not dispute that it would
be more efficient and cheaper for the underpass to be ungraded in conjunction
5

with the Project. And if Auckland Council wishes to capitalise on the
efficiencies associated with upgrading of the underpass while construction of
the Project is underway, it should press ahead and plan the upgrade.
The Board asked Auckland Council and Auckland Transport witnesses
whether there was any structural planning reason why the Council could not

10

adjust its funding in response to the project, and no witness identified any
issues with this. The Transport Agency has confirmed and is confirming
through me, that it would be happy to discussion co-ordination of
Auckland Council's upgrade of the underpass with the Project.
However, efficiency is not a sufficient reason to require the

15

Transport Agency to carry out the upgrade at its cost. As stated in opening
submissions, simply because it's convenient to upgrade the underpass now,
does not mean it should be required.
And if I could just interpolate there, I was thinking to myself what would
be another example of this in another context and to me the argument appears

20

to be that if my neighbour is building a house then they should also build mine,
because there would be efficiencies in having the construction team in the
neighbourhood. And simply, I just cannot see how the logic of that can be true.
That just because one construction project is going on, that it would be efficient
to add another one to it, that it should then be required. And I'll come to the

25

discussion of the law on logically connected and so on.
Auckland Council also characterised the underpass upgrade as a lost
opportunity. I'm not aware of any case law considering this kind of feature or
characteristic of a Project as an effect, or something which should be achieved
by the imposition of conditions. However, it's potentially comparable to, but the

30

opposite of, the concept of an enabling benefit as considered in the Basin
Bridge decision. So, if you like, it could be a disabling benefit.
Enabling benefits, as discussed by the High Court, relate to the fact that
the Project under consideration would enable, facilitate or provide for other
future projects to be implemented (as distinct from the benefits that would flow

35

from the actual implementation of those future projects).
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So, for example, one of the benefits of this Project is that it facilitates the
later provision of a new bus station at Rosedale which would not proceed if
there was no busway to connect to it. Now, I'm saying -- this was not
something that's we've stressed, but I'm simply giving it as an example of what
5

an enabling benefit could be.
The High Court considered that whether such factors should be treated
as a positive effect or were better considered under section 171(1)(d), should
turn on the particular circumstances. In the present case, Mr Tindall appears to
be suggesting that not upgrading the underpass now represents a foregone

10

gain, rather than a loss or an adverse effect of the Project.
Regardless of whether you treat this matter as an adverse effect on the
environment or a consideration under 171(1)(d) or other matter, the
Transport Agency submits that it should be given no weight because is the
additional costs associated with upgrading the underpass in the future will only

15

arise if in fact the underpass is upgraded, and there's no evidence that the
underpass will in fact be upgraded in the future. Neither Auckland Transport or
the Council identified any funding or programme of works to achieve this.
And, therefore, the efficiency loss which Mr Tindall points to may never
arise.

20

Turning then to whether a requirement to upgrade can be imposed
despite not being required for mitigation.
~Comments from the Board (11.47 am)
JUDGE HARLAND: Wasn't he more talking about an efficiency benefit? Wasn't he

25

saying that there would be more benefit obtained if this occurred? I thought
that was the thrust of his argument?
MS MCINDOE: Perhaps I was seeing it from the other side, which was that if this was
to be undertaken into the future there would be additional costs, and therefore
there's efficiencies, perhaps two sides of the same coin?

30 JUDGE HARLAND: All right.

MS MCINDOE: And it's possible he may have expressed it both ways.
~Closing submissions on behalf of the Applicant continues (11.47 am)
Section 108 which I am referring to here, but of course your power is
35

under 149P, but there's no dispute that the 108 case law is relevant.
Section 108 confers a decision maker with a discretion (in relation to
resource consents) to grant any condition that the consent authority considers
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appropriate. And section 171 (2) allows Council's to recommend the imposition
of conditions on designations, and there is no dispute that you're empowered to
impose conditions on the designations in this case.
Now, I've referred there to the well-established principles in the Newbury
5

decision which I'm sure you've heard before, so I won't read out,
paragraph 3.20.
And in 3.20 I refer to Estate Homes where the Supreme Court modified
Newbury's second limb introducing the logically connected element.
The Court went on to clarify that this limit on section 108 of the Act is

10

"simply that the Council must ensure that the conditions it imposes are not
unrelated" to the proposed development. Conditions must not relate to external
or ulterior concerns.
The Transport Agency agrees with the summary of the law regarding the
Estate Homes test provided in Auckland Council's closing statement and indeed

15

Mr Berry's summary on the law today. To be valid a condition must be:
"Logically connected..." not relate to "external or ulterior concerns..." (b) for a
"planning purpose..." and "overall ... must be reasonable."
So, perhaps the task is easier for the Board because we do not disagree
on the law, it's simply application where there's a dispute.

20

So, we do not agree with the Council that any condition which required
the underpass could be upgraded would be valid because:
The underpass is located in close vicinity to the Project works, but that
does not mean its upgrade is logically connected to the Project.
The underpass sits inside the Transport Agency's designation footprint,

25

but is not affected by it. And if I can explain this with reference to the general
arrangement plans? It is sheet 9.
So, you will see there that the underpass is indicated using yellow print
and it runs along the northern side. Of course, the north point is around the
wrong way, or the bottom of the page, the northern side of State Highway 18,

30

and you will see that in the middle of the screen there has to be an extension
created in the designation is extended in that area to allow the underpass to be
connected down to the existing path which goes under the underpass, through
the underpass.
So, the designation, if you like, the Transport Agency's connected to an

35

existing network, and has ensured that the designation is big enough to
construct that connection, but actually the underpass could have just as easily
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have just continued along the street, but wouldn't have -- along State Highway
18, but wouldn't have had as many connectivity benefits as it will have by
dropping down to that path, which already goes through from the bottom part of
the page through the underpass and up through the top of the page.
So, the designation footprint also covers elements of the local road

5

network, but that does not oblige, of course, the Transport Agency to upgrade
all of those elements.
Second, the underpass is not owned or operated by the
Transport Agency. I think we established that it was an Auckland Transport
10

asset.
~Comments from the Board (11.52 am)
JUDGE HARLAND: Auckland Council you mean?
MS MCINDOE: Sorry, Mr Bangma can you correct me on that? Maybe we didn't

15

establish?
JUDGE HARLAND: Who owns it?
MR BANGMA: Well, it has been the subject of discussion between the offices. I think
my learned friend is right though, one view is that because it forms part of the
existing Albany cycle way network it would be regarded as an Auckland

20

Transport asset, and it's only on the other side of the underpass when you get
to Rook Reserve that the infrastructure would become Council parks
infrastructure.
JUDGE HARLAND: Maybe that complicates the who pays business, does it?
MR BANGMA: Potentially, Your Honour.

25

~Closing submissions on behalf of the Applicant continues (11.52 am)
MS MCINDOE: 3.24 a iii: The underpass is not the only connection between
Unsworth Heights and the proposed shared use path on the northern side of
State Highway 18 and as I've already said the Transport Agency is adding a
30

connection over the Paul Matthews Road Bridge.
The Transport Agency is proposing to carry out minor improvements to
the underpass, but it's submitted that it does not logically flow that a full
upgrade should be required.
Mr Clark's evidence is that any increase in demand for the existing

35

Alexandra Stream Underpass as a result of the new shared used path along the
northern side of State Highway 18 will be offset by the reassignment of some
walking and cycling trips to the new connection on the Paul Matthews Road
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overbridge. And the closing statement for Auckland Council suggests that
Mr Bray considers usage of the underpass will increase, however with respect
this is incorrect, the reference provided to the transcript is to the transcript
evidence of Mr Brown.
5

The existing path on either side of the underpass is not being altered, as
I explained by reference to the general arrangement plans. That part of the
path was constructed by the North Shore City Council as part of the Albany
cycle path and that was in the appendices to Ms Barrett's summary statement.
Even if the Board was to find the underpass upgrade to be logically

10

connected to the project, the Transport Agency submits that it would not be for
a planning purpose, nor would it be reasonable, to require its upgrade as part of
this Project. And this is because the cost to upgrade the underpass is
significant, approximately $5 million.
The Project already provides substantial benefits for pedestrians and

15

cyclists, include a new safe shared used path connection across State Highway
18 on Paul Matthews Road Bridge.
The Council upgraded the underpass as recently as 2010, and the
reports prepared in relation to the 2010 underpass upgrade did not suggest that
further upgrades would be required within the next ten years.

20

And lastly, the Transport Agency did assess a range of options to
upgrade the underpass, before deciding not to upgrade it.
However, even if you were to reach the view that conditions requiring an
upgrade of the underpass could be imposed, that is they would not be legally
invalid, that does not mean, I submit, that they should be imposed.

25

Estate Homes was an appeal on points of law and concerned with the legal
jurisdiction to impose conditions. It's not the case that all potential conditions
that might past the test of being legally valid are conditions which you might
consider appropriate under section 108.
As a matter of practice, conditions are generally considered appropriate

30

where they're necessary to mitigate or manage an adverse effect of the
Proposal and do not place a disproportionate burden on the consent holder.
And it's submitted that any condition requiring upgrade of the underpass is not
necessary to mitigate or manage an adverse effect of the Project and would be
disproportionate.

35

Now, when Mr Berry was presenting his statement I made a note of an
interpolation that he offered where he said that you could have a condition to
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create a benefit, it's not in the written part of his statement, but an oral
interpolation. And in terms of whether you could have a condition to create a
benefit, I would submit that any such condition would need to be carefully
assessed as to its reasonableness to ensure that it wasn't inconsistent with the
5

Augier line of cases which establish, of course, that conditions which are
offered by the Applicant and create a benefit are enforceable. But in this
instance there is no condition being offered by the Transport Agency.
And so, the submission is that this would be a matter as to the reasonableness
of the condition and whether a condition that required a benefit would be

10

reasonable, particularly in light of the case law relating to Augier conditions
which also require benefits.
And it was at that point that I was going to sit down and let Ms Sheard
take over.
MS SHEARD: Turning now to Kiwi's case in section 4. As you will no doubt be well

15

aware by this point, Kiwi suggests that the Project should be redesigned to
protect views of its site from State Highway 1. Kiwi's argument that the Project
will have significant adverse effects on its site is simply not supported by the
evidence for the reasons outlined below.
Firstly, Mr Land's assessment is based on an inaccurate representation

20

of the existing view of the Kiwi site, as he has not factored in the significant
screening effect of existing vegetation;
b: As a result Mr Land's conclusion that the effect of the Project on
views from the motorway to Kiwi's site are "significant" cannot be relied on;
c: Mr Doyle's projected 10% reduction in occupancy is based on the loss

25

of visibility (presumably relying on Mr Land's flawed assessment based on
Solution 2) and adverse effects on circulation areas within the site (an issue
which Kiwi is no longer pursuing);
Mr Bray's evidence is that the most prominent view of the site as
vehicles and buses come across the causeway will in fact be enhanced by the

30

Project and he was not challenged on that point.
Mr Bray's evidence is also that the projected increase of bus patronage
on the busway will provide new regular and passive travellers who are able to
see the Kiwi site (and again, Mr Bray was not challenged on that point).
And finally, Kiwi's suggestion that the blocking effect of the motorway will

35

have flow-on impacts for customers obtained through other channels and for its
other facilities in New Zealand is not supported by any evidence.
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Mr Bray sums up the position as follows:
"I therefore conclude that there will remain significant numbers of
viewers, both in vehicles and in buses, who will remain having good (or even
better) visibility of the Kiwi site when travelling southbound. Regular travellers
5

will remain able to build up images of the Kiwi building the more frequently they
travel past it, and I consider that the loss of visibility to the site at locations
adjacent will have a negligible effect on viewers awareness of the facility."
Whilst there's no evidence that there is an effect that needs to be
avoided, remedied or mitigated in this case, it is submitted that, in any event,

10

Kiwi has no reasonable expectation that its visibility will be maintained. Nor
should there be any expectation that State Highway 1 will never change or be
upgraded over time. To argue otherwise would seriously hamstring the
Transport Agency's ability to upgrade State Highways within urban areas. It will
also hamper AT's work in that regard as well.

15

~Comments from the Board (12.01 pm)
JUDGE HARLAND: Well, that's sort of like the flood gates’ argument, isn't it? Isn't the
reality that there haven't been that many significant motorway projects really
that have started to impact in this particular way, we're really starting with it
20

now. So, this area is evolving.
MS SHEARD: I guess you could probably could say that, but I think you only need to
drive up and down State Highway 1 to realise there are a lot of premises which
have capitalised on the views from the motorway in terms of signage. So, it is a
potentially large flood gate.

25 JUDGE HARLAND: Well, flood gates arguments are a bit difficult, aren't they?

Anyway, I take your point.
~Closing submissions on behalf of the Applicant continues (12.01 pm)
MS SHEARD: If the visibility of commercial sites signage is a relevant consideration
30

under the RMA, then the Transport Agency would need to visually assess the
impact of the changes to the motorway on every commercial property within site
line of the carriageway. Similarly, other resource consent applicants would also
need to consider the effect of their developments on the visibility of the sites
near them, and whether those sites value their visibility (as opposed to

35

preferring privacy, which maybe the case in many instances). This would
create an impossible burden.
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To require substantial transport infrastructure to be redesigned in
accordance to preserve the views of commercial interests would set a
precedent which would impact upon roading projects throughout New Zealand
and would hinder the role controlling authority's placement of signs,
5

landscaping and route choice.
In considering whether Kiwi has a right to visibility that should be
protected, it's also highly relevant that Kiwi's resource consent application for its
site relied on vegetation to screen views of the site, and showed no signage on
the buildings. The conditions of consent require landscaping to be

10

implemented along the site boundaries that provide the view into the site from
the motorway.
Kiwi has, like many other businesses fronting State Highways throughout
New Zealand, opportunistically benefitted from its visibility from the motorway.
Mr Land and Mr Fraser accepted that the Transport Agency could carry out

15

planting or construct other screening within the existing designation that would
completely screen the Kiwi site from view.
At a practical level, the Transport Agency also remains opposed to both
the 'solutions' sought by Kiwi and its related proposed conditions for the
following reasons:

20

Improving visibility of the Kiwi site requires the busway and shared used
path to be constructed in a way which is less able to achieve the greatest
benefits for the public using those facilities. Kiwi is asking the Board to favour
its private commercial interests at the expense of the public interest>
Detailed design of the Project has not been completed. In these

25

circumstances, imposing conditions which set the maximum RL outside the Kiwi
site (down to three decimal places) and a similar specific level at the
Constellation Road Bridge will prevent any future attempt to find an even better
solution for the walking, cycling and bus travelling public through a further
reduced gradient.

30

Similarly, the Transport Agency is constrained by clearance of the
Constellation Road Bridge and the heavy vehicle users' wish that maximum
clearances are provided.
Both Auckland Transport and Bike Auckland have emphasised the
importance of ensuring that the shared used path gradient is as flat as possible

35

to maximise functionality and ensure safety.
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Mr Maule confirmed that buses suffer a performance reduction on the hill
up to the ridge at Sunset Road when they are full.
And finally, even if the economic impacts claimed by Kiwi are correct,
they are not substantial enough to justify the dis- benefits to users of the shared
5

used path and busway.
Contrary to the comment in the closing submissions for Kiwi that "no
issues have been identified that should prevent Kiwi's alternative design
solutions from being implemented", the matters outline above provide very
compelling reasons why the Transport Agency opposes the solutions put

10

forward by Kiwi.
The statement in Kiwi's closing submissions that the Transport Agency's
opening statement indicates that its concern about Kiwi Solution 2 is "primarily
one of safety" is also incorrect.
As stated in the Transport Agency's opening:

15

"These suggestions, [ie the Kiwi solutions], are discussed in the
evidence of Mr Moore, and are either impractical or would have substantial
downsides, such as affecting the performance of buses using the busway,
steeper gradients for cyclists on the shared used path, or requiring a further
bridge across State Highway 1".

20

The suggestion in Kiwi's closing submissions that the Transport Agency
has not adequately considered Kiwi's concerns is disappointing and incorrect.
The Transport Agency has actively engaged with Kiwi over a period a period of
many months, including numerous meetings and considerable effort drawing up
Kiwi's proposed "solutions". Mr Moore's evidence discusses the Kiwi

25

suggestions, and Aurecon prepared the drawing appended to Mr Hall's
evidence, which showed how the Kiwi options compared with the lodged
design.
In closing submissions, Kiwi also alleged that the Transport Agency has
not fulfilled the requirements under section 171 to undertake an alternatives

30

assessment on the basis that it considered its "solutions" are "routes" or
"methods". Mr Schofield's uncontested evidence remains that the alternative
assessment for the Project has been undertaken in accordance with best
practice and is robust. Mr Schofield's evidence was that consideration of
options to the level of detail sought by Kiwi was not necessary at this point in

35

the Project development and would be highly unusual. The types of changes
being requested by Kiwi simply seek to lock down the detailed design.
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JUDGE HARLAND: Well, aspects of the detailed design between two chainages.
MS SHEARD: That's correct.
In closing submissions, Kiwi argued that the Project will also "detract
from the high levels of investment in the Facility." The effects of the
5

Transport Agency's acquisition of part of Kiwi's site will be considered under the
Public Works Act. Section 61 (b) of the Act also allows for the payment of
compensation for injurious affection suffered when the value of the remaining
land is affected by the acquisition of a part. And I've outlined section 64 there
for completeness.

10

~Comments from the Board (12.08 pm)
JUDGE HARLAND: You won't be aware of this, but there's a recent case that was just
decided last week in the Environment Court, or not in the Environment Court,
the Land Valuation Tribunal, which discusses injurious -- compensation for
15

injurious affection's a very high threshold. So, you don't need to worry about
that, but it's a very high threshold basically.
MS SHEARD: I look forward to seeing that when -JUDGE HARLAND: Well, I mean are you seriously saying -- what you're really saying
is that the compensation's for that little bit of land, isn't it, rather than for the

20

bigger picture issue of -- wouldn't you have to link in the loss of the land to the
injurious affection? Whereas they're saying here that it's not to do with that little
bit of the loss of the land.
MS SHEARD: I guess you could see it that way. There is a link, though, between the
taking of the land and the reduction of the views, as you move the motorway

25

closer to the site.
JUDGE HARLAND: Oh of course, yes you're quite right. Thank you for that. Yes,
you're quite right, and that was the point that was submitted. You're quite right.
My apologies.

30

~Closing submissions on behalf of the Applicant continues (12.10 pm)
MS SHEARD: So, I think I'm at paragraph 4.15:
With regard to the effect of the retaining wall proposed as part of the
Project, Mr Bray's evidence is that it will be a similar height to the Kiwi building
and the neighbouring Bunnings Warehouse. He concludes that the adverse

35

visual amenity effects of this wall being next to a commercial facility and
unvegetated parking/storage area are negligible.
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Agreement has been reached with Kiwi in relation to the construction
impacts on this submitter. Effects on Kiwi's interests will be mitigated by
amendments to the Outcomes Sought in Revision 3 of the UDLF, and an
amendment to condition DMP.3 (f), which requires the cleaning of buildings
5

which suffer objectionable or offensive dust deposits as a result of the Project.
The side agreement also requires the Transport Agency to construct the fence
along the shared use path near Kiwi's site out of visually permeable materials.
It is submitted that these measures are sufficient, and no further conditions are
required.
So, turning now to the Greenwich Way shops.
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You've asked a number of questions during the hearing regarding the
impact of the Project on the commercial viability of those shops. The
Assessment of Transport Effects explains that the Unsworth off-ramp must be
closed in order for State Highway 18 to become a motorway. In this case, as
15

acknowledged in the AEE, the Unsworth Heights area adjacent to the shops is
undergoing significant change. And you touched on that with Mr Clark just
before. The adjacent Greenwich Gardens Metlifecare Retirement Village is
being progressively developed with a final population of approximately 600
people.
Ultimately, as noted in the assessment of social effects included in the

20

AEE:
"This is clearly a trade-off between improving safety and traffic
performance by the removal of the off-ramps to the Z Petrol Station and the
Greenwich shops from State Highway 18, and the risk posed to the economic
25

viability and community function of the service station and the eight retail/food
outlets. While the Project has considered the potential for an Unsworth Drive
link to North Harbour East or a replacement ramp to/from Upper Harbour
Highway further to the west, neither option is feasible from a road safety
perspective. The PWA does not provide compensation for land owners or

30

businesses where no land is being taken. Consequently, it is recommended
that the Transport Agency continue to engage with these parties with respect to
signage and advertising.
Ms Brock's supplementary evidence demonstrates that the Greenwich
Way shop owners and operators have been extensively consulted with.

35

Despite this consultation (or perhaps because of it) the shop owners and
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operators have not submitted on the applications and have not provided any
evidence of how they consider they will be affected by the Project (if at all).
Nonetheless, the Transport Agency has considered the impact on the
Greenwich Way shops. Mr Clark's supplementary evidence is that the
5

reduction in traffic on Unsworth Drive will be offset by a slight increase in flows
on Barbados Drive. He also considers there will be safety benefits for closing
the Unsworth Drive off-ramp.
And you also heard his comments about the entrance to the Greenwich
Metlifecare.

10

It's submitted that if the Greenwich Way shops experience any downturn
in business as a result of the project, this will occur as soon as the Unsworth
off-ramp is closed during construction. At this time, the SCP conditions, in
particularly SCP.9 will require the Transport Agency to implement measures
such as signage to mitigate impact on business severance and visibility. Given

15

the 3.5 year construction period, these measures undertaken during
construction may be sufficient.
But following on from your earlier comments, we have made some
changes to the conditions. I spoke to Mr Berry and Ms Vella during the break
and it was agreed that we will continue to work those conditions up. At the

20

current time we have it drafted with a requirement to consult with the
Greenwich Way shop owners, to put a way finding signage at the main
roundabout, and also to do leaflet drops and advertising. But as I said, we will
continue to work that wording up in consultation with them.
JUDGE HARLAND: Thank you.

25 MS SHEARD: So, turning now to section 6 of the submissions, consideration of

objectives and policies.
You've queried whether the correct approach to consideration of plan
provisions in section 104 and/or the section 104D(1)(b) gateway test is to
consider: The objectives and policies of a relevant plan as a whole; or each
30

objective and policy of a relevant plan.
The Transport Agency submits that the Board's consideration of the
Project does not turn on this issue. The only matter of tension with the
objectives and policies that has been identified by the expert planning
witnesses is that Mr Turner considers that the Project is not entirely consistent

35

with objectives and policies of the planning documents relating to the streams
issues.
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Nonetheless, he concludes that the Proposal is however not contrary to
the objectives and policies of the relevant statutory planning documents, and
hence passes the section 104D(1) (b) test for non-complying activities. When
questioned Mr Turner confirmed that consistency is a lower threshold than
5

contrariness.
Accordingly, it's submitted that there is no evidential foundation to
conclude that the Project is "contrary" to the objectives and policies of the
unitary plan, either in terms of the plan as a whole, or on an individual
objectives and policies basis.

10

As such, the question posed is not something that the Board must
determine in order to make a decision on the Project.
So, turning now to the resource consents needed for the stream
reclamation. As we've already discussed, the Transport Agency has applied for
560 metres worth of stream reclamation and we do request that the Board

15

determine the applications on that basis.
Based on the evidence of Ms Barnett, the existing fresh water values of
the areas to be reclaimed are low, and minor adverse effects associated with
the Project will be adequately mitigated to a less than minor level through the
creation of stormwater wetlands.

20

In particular, and regardless of whether or not the watercourses in
question qualify as "streams”, Ms Barnett's evidence is very clearly that the loss
of 130 metres of concrete lined stormwater drain and 430 metres of
watercourse was considered as part of the AEE. The habitat was assessed as
highly modified, extremely poor quality aquatic habitat. There will be a

25

significant biodiversity gain from the establishment of the new stormwater
wetland.
And on that basis no additional offsetting is required.
In response to questions from you, Ms Barnett confirmed it was irrelevant from
her perspective whether or not the watercourse was actually qualified as a

30

stream.
Mr Turner has since confirmed that he considers the relevant
watercourses are streams, and therefore consent is required. Nonetheless, he
accepts Ms Barnett's view that no offset mitigation is required in this case.
Mr McGahan's view, as expressed in his summary statement of evidence, is

35

that, given the difficulty applying the definition to the facts of the case, and
given that the Transport Agency has applied to reclaim the larger 560 metres,
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he also supports the Board considering the resource consent applications for
the larger area as applied for by the Transport Agency.
So, turning now to section, 8 work authorised by existing designations as
an "other matter ".
5

During the presentation of opening submissions, you asked whether
there's any authority for the proposition that the existing designations and the
work they authorise could be a relevant other matter under section 171(1)(d).
Counsel were unable to find any cases considering this particular point.
The Environment Court in Pukekohe East Community Society and Auckland

10

council recently offered the view that:
"In relation to the listing of "any other matter" in section 171(1)(d), we
observe that this phrase must be read and understood in the context of the
requirement for "particular regard" to be had to it, and that it must be
"reasonable necessary" for such regard to be had to it in in order for the

15

Territorial Authority to make its recommendation on the NOR or, on appeal, for
the Court to make its decision. Given the import of those phrases as discussed
above, this means that for the purpose of subparagraph (d) any such other
matter must be comparable significance to the matters set out in
subparagraphs (a)-(c) of section 171 to the making of a decision under

20

section 171."
In both sections 171(1) (d) and 104 (1)(c) the decision maker effectively
has a discretion whether to take into account a particular matter or not.
Examination of the cases under section 104(1)(c) indicates that a wide range of
matters have been considered.

25

For example, in Ammon and New Plymouth District Council, the Court
took into account that the site, although in a residential zone, was already
designated by hospital authorities and had been used as a hospital for
accommodating psychiatrically disturbed patients (who had caused problems to
neighbours), in determining that a secure rehabilitation centre for parolees

30

would have a minor effect on the neighbouring properties.
Other matters that have been considered include non-statutory
documents and international obligations.
So, turning now to the hockey relocation and contingent benefits in
section 9.
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On the first day of the hearing you asked whether the concept of
contingent benefits is considered in the Basin Bridge case might apply to the
relocation of the hockey stadium.
Counsel do not consider that this concept applies. The
5

Transport Agency is not suggesting that the benefits associated with the new
hockey facility are contingent benefits of the Project. Instead, the relocation of
this facility is to occur by way of mitigation, or perhaps pre-emptive remediation,
of the effects over the Project on the existing facility.
The conditions for the Project proposed by the Transport Agency include

10

a requirement to relocate the existing facility prior to any works commencing
with any part of the North Harbour hockey lease area.
Accordingly, while there is some uncertainty and the resource consent
appeals and the separate Reserves Act process, there is nothing uncertain
about the proposed condition. Put simply, the Transport Agency will not be

15

able to proceed with the associated aspects of the Project until such time as it
can provide an appropriate replacement facility for the Harbour Hockey
Charitable Trust.
Matters relating to conditions.
The opening submissions by counsel assisting the Board suggested the

20

Board may wish to 'pin down' aspects of the work by way of specific conditions
and also needs to understand the potential scope for design changes (and
associated changes in effects) afforded by the conditions as drafted.
The Transport Agency submits that there is a very low risk of unforeseen
effects not being regulated by the conditions, given that: The application

25

documents establish the scope of the approvals. Regardless of what the
conditions provide, the Transport Agency would not be able to do more than
what it had applied for.
The effects of the project have been considered on a reasonable "worst
case scenario" basis as anticipated by counsel assisting and confirmed by

30

Mr McGahan when he gave evidence.
Mr McGahan's evidence was that the effects of the Project will be
comprehensively managed by the more specific later conditions and required
management plans. In this respect, the "bottom lines" in terms of the effects
expressed in conditions -- sorry I'll read that again. In this respect the "bottom

35

lines" in terms of effects are expressed in other conditions, so it's not necessary
for conditions DC.1 and RC.1 to cover everything.
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With respect to the designation conditions, there will be a further
opportunity for the Council to consider effects of the detailed design at that
Outline Plan stage, and after the detailed design process is complete. The
Transport Agency is not seeking a waiver to the usual requirement to prepare
5

an Outline Plan which, among other matters, will address matters such as the
height, shape, bulk and finished contour of the work, as well as any other
matters to avoid remedy or mitigate any adverse effects on the environment.
One of the matters which counsel assisting the Board has suggested in
opening submissions was not 'pinned down' was the requirement to monitor

10

construction traffic. And you've now heard Mr Clark address that matter this
morning.
In summary, Mr Clark considers that no further condition is required for
the following reasons: The conditions already require the effect on bus travel
times to be monitored, and there are very few options to further mitigate the

15

effects of construction on traffic, if monitoring shows that the effects are not as
predicted. Therefore, the monitoring would be for no purpose.
In informal correspondence, counsel has questioned whether other
aspects of the Project which the Transport Agency's witnesses have
acknowledged could be accommodated by the project, should be "conditioned".

20

These include the provision of stairs in addition to a ramp at Rosedale Road
and the possible extension of an existing T2 lane.
It is submitted that these matters do not need to be the subject of
conditions because they are matters of detailed design, which can be
considered by the Outline Plan process.

25

To require these matters would reduce the flexibility of the project, and
therefore hinder the possibility to achieve better outcomes.
No submitter has sought the imposition of these conditions.
And they are both matters which relate to the Transport Agency's road
controlling functions.

30

It is submitted that resource consent and designation conditions imposed
now in relation to these matters would hinder the Transport Agency's ability to
operate (and change the operation of) the State Highway in the future.
Now, there is just one other matter that I wish to draw to your attention
before we finish in relation to the conditions. You had some questions relating

35

to complaints regarding construction noise and I think time periods for
responding to those.
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If I could ask you to turn to Appendix A again, page 6.
So, on page 6 you will see item (i), this is in relation to the construction
noise and vibration requires complaints to be consistent -- procedures with
dealing with complaints to be consistent with the conditions under the SCP
5

conditions. So, if I can ask you to turn now to page 30, and under SCP.14,
there is a requirement to deal with a complaint within 24 hours of receipt except
where there's an immediate hazard present. And I discussed this matter during
the break with the Transport Agency and they thought it would be appropriate to
insert there "or where the complaint relates to construction noise."

10 JUDGE HARLAND: Whereabouts is that sorry?

MS SHEARD: This is under SCP.14.
JUDGE HARLAND: Yes whereabouts in there?
MS SHEARD: "... except where an immediate hazard is present."
JUDGE HARLAND: And the other words?
15 MS SHEARD: "... or where the complaint relates to construction noise."

JUDGE HARLAND: Or vibration?
MS SHEARD: Or vibration, yes.
MS SHEARD: So, turning back to page 25 of the closing, in conclusion, it's submitted
that the evidence presented to the Board has confirmed that the Project has
20

substantial benefits for a range of travelling modes. The Transport Agency
witnesses continued to work throughout the hearing to improve the proposed
conditions and reach agreement with expert witnesses for submitters. This has
resulted in a large degree of alignment between the parties, including
agreement on conditions. The Transport Agency thanks submitters, counsel

25

and witnesses for their willingness to engage, and their commitment to the
process. And I'd echo Mr Berry's sentiment in his closing as well, would also
like to offer thanks to the EPA for their help as well during the process and
keeping things running smoothly and efficiently.
So finally, the Transport Agency asks the Board to confirm the

30

designations sought and grant the necessary resource consents subject to the
agreed conditions, to enable the Project to proceed.
JUDGE HARLAND: Thank you. I'll just check and see if there are any questions.
~Questions from the Board (12.30 pm)

35 MR MARK-BROWN: Ms Sheard, my question relates to the Kiwi storage and you will

recall I think Kiwi's, some of their witnesses had a concern that -- well one of
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their points was that by NZTA not preserving their view or preserving the views
of their site, it was inconsistent with the revised urban design landscape
framework, do you remember that? You haven't actually addressed that, you
don't seem to have addressed that in what you talked about?
5 MS SHEARD: I think Mr Land conceded under questioning that there are a lot of

different tensions within the UDLF; so you're not necessarily going to achieve
every single outcome. It is the matter of balancing those outcomes against
each other. And also, I think he also conceded that it's important to balance
functionality into that mix as well.
10 MR MARK-BROWN: Okay, thank you.

MS SHEARD: I also add that we have added a note to the UDLF requiring the
landscaping to remain low in that location.
So, that's section 5 (1) of the outcomes sought in the UDLF.
~Comments from the Board (12.32 pm)

15

JUDGE HARLAND: Thank you very Ms Sheard and Ms McIndoe for the very helpful
way that you've addressed everything throughout this hearing process and
before. It's always difficult when you're acting for the Applicant. We've pushed
you, and you've' responded in a very courteous and helpful way. Also, to
20

acknowledge your various juniors, we do remember that every good team is
backed by a whole heap of people working in the background and, likewise, the
way in which your witnesses and staff from the agency have constructively
worked towards position that we now find ourselves in.
What's been really lucky for us is that you've made our job a lot easier

25

because of that, and we've very grateful.
So, your task is done, you will be very glad you can all have a break for a
bit.
We're going to reserve open the ability for you to come back by Friday
on that matter that we talked about before.

30

So, in that sense the hearing is adjourned, rather than completed at this
point to enable us to receive that.
Once we've received that information I will issue a minute just saying that
the hearing is formally closed. And our task begins.
So, it's now our turn to work very hard and to complete the report within

35

the timeframes that we need to do.
So, thank you very much.
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And with that, unless there is anything further, we'll adjourn.
~(Karakia - 12.36 pm)
5

~(The hearing adjourned - 12.37 pm)

