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Newbury District Council v Secretary of
State for the Environment
Newbury District Council v International
Synthetic Rubber Co Ltd
HOUSE OF LORDS
VISCOUNT DILHORNE, LORD EDMUND-DAVIES, LORD FRASER OF TULLYBELTON, LORD SCARNIAN
AND LORD LANE
14th, I 5th, 16th, 17th, 21St, 22nd JANUARY, 28th FEBRUARY 1980

C Town and country planning — Development — Use classes — Repository — Use of building to store
civil defence vehicles and synthetic rubber — Whether used as 'repository' — Town and Country
Planning (Use Classes) Order 1950 (SI 1950 No 113 1), Sch, class X.
Town and country planning — Change of use —Conditions attached to permission for change of use
— Permission for temporary change of use of existing building — Condition attached that building
be removed at the end of period of permission — Whether condition valid — Town and Country
Planning Act 1971,5 29(4

In 1941 the Crown requisitioned, and became the owner of, land in a rural area which
was then converted into an airfield. From 1955 until 1959 two hangars built on the
e airfield during wartime were used to store civil defence vehicles while the rest of the
airfield was returned to agricultural use. In i959 the former owner of the land received
planning permission to use the hangars to store agricultural products subject to their
removal by 31st December 1970, and subsequently in 1961 the and his family trustees
purchased the freehold of the hangar site from the Crown. They then leased it back to
the Crown for a term of 40 years at a nominal rent. In 1962 a rubber company received
f planning permission to use the hangars as warehouses subject to their removal by 31st
December 1972, and subsequently purchased the 40-year lease from the Crown at
auction. The particulars of sale referred to the county council's policy, stared in the
county development plan, of securing the removal of wartime buildings built in open
countryside. The company used the hangars CO store synthetic rubber and in 1970
applied for a 30-year extension of their planning permission. The local district council
g refused the application on the grounds that the hangars were an undesirable intrusion
into a rural landscape. The company continued to use the hangars after 1972 and in 1973
the council served enforcement notices on them. The company appealed to the Secretary
of State who, after a local inquiry, decided that the condition requiring the removal of
the hangars was invalid and that as the company had started using them before 1963 they
had an indefeasible right under s 87 of the Town and Country Planning Act 1971 to
h continue using them. In so deciding the Secretary of State applied a policy that it was in
all cases unreasonable to impose a condition requiring the removal of a building on the
expiry of permission for a temporary change of use of an existing building. The local
planning authority appealed to the Divisional Court which dismissed their appeal. The
authority appealed to the Court of Appeal, contending that under s 29(1)C of the 1971
Act they were required when granting planning permission to `have regard to the
j provisions of the development plan' and could grant permission 'subject to such
conditions as they [thought] fit'. On the hearing of the appeal the rubber company
contended that as the hangars had previously been used as a 'repository' by the Crown
and as they themselves were continuing to use them for that purpose or purposes of the
a Section 29(1) is set out
at P745 , post
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same class the use came within class XI' of the schedule to the Town and Country,
Planning (Use Classes) Order 1950 and therefore planning permission was not necessary
to continue that use. The Court of Appeal' allowed the authority's appeal, holding (i)
that the condition imposed was not unreasonable in the circumstances since the rubber
company had bought at auction knowing that they would be required to remove the
hangars at the end of the temporary use, and (ii) that the hangars had not been used as a
'repository', ie a place where goods were stored as part of a storage business, when used
to store civil defence vehicles or synthetic rubber, and accordingly permission had been
required to change the use. The Secretary of State and the company appealed to the
House of Lords. On the appeal the local planning authority further contended that in
taking up the planning permission in 1962 the rubber company had waived any previous
use rights or protection from enforcement proceedings attached to the hangars.
Held — The appeal would be allowed for the following reasons—
(i) On the true construction of class X of the 1950 order a 'repository' was not
restricted to a building where goods were kept or stored in the course of a trade or
business but extended to any place the principal use of which was storage. The hangars
had therefore been used as a repository when used by the Crown to store civil defence
vehicles and the rubber company had not been required to obtain permission for a
change of use since they already had an existing use right (see p 737 d tog, p 741 c g, d
p 743 c g, p 744 c, p75° d to h, p75'b d and p759 a b, post); dicta of Havers J in Horwq
v Rowson [1960] 2 All ER at 886 and of Lord Denning MR in G Percy Trentham Ltd v
Gloucestershire County Council [1966] 1 All ER at 703 disapproved.
(ii) The rubber company were not precluded from relying on their existing use right
merely because they had subsequently applied for planning permission, since the grant
of planning permission in 1962. had not created a new planning unit (seep 738 h top 739 e
C, p 741 c, p 742 b c, p 744 6, p 745 c, p 754 a to c, p 76o land p 761 a, post); Moitizscion v
Weymouth and Melcombe Regis Corpn [1960] All ER 538 applied; Prossor v Minister of
Housing and Local Government (1968) 67 LGR 109 explained.
(iii) The Secretary of State had been correct in deciding that the local planning
authority's condition that the hangars be removed was invalid, since, regardless of the
Secretary of State's reasons for so deciding, the condition was ultra vires and void because f
it was extraneous to the proposed use and did not fairly or reasonably relate to the
permitted development (seep 741 a to c and j to p 742 a, p 747 a to d, p 756 b to g, p 757
a b and p 762 d e and j to p 763 a, post).
Decision of the Court of Appeal [1979] 1 All ER 243 reversed.
Notes
For conditions attaching planning permission, see 37 Halsbury's Laws (3rd Edn) 304,
para 414, and for cases on the subject, see 45 Digest (Repl) 340-343, 56-64.
For the Town and Country Planning Act 1971, s 29, see 41 Halsbury's Statutes (3rd
Edn) 1619.
The Town and Country Planning (Use Classes) Order 1950. Sch, class X has been
replaced by the Town and Country Planning (Use Classes) Order 1972, Sch, class X. For h
the 1972 order see 21 Halsbury's Statutory Instruments (3rd Reissue) 141.
Cases referred to in opinions
Associated Provincial Picture Houses v Wed nesbury Corpn [1947] 2 All ER 68o, [1948] KB

223, [1948] LJR 190, 177 LT 641, 112JP 55, 45 LGR 635, CA, 45 Digest (Repl) 215,
189.
Brayhead (Ascot) Ltd v Berkshire County Council [1964] 1 All ER 149, [1964] 2 QB 303,

[1964] 2 WLR 507, 128 JP 167, 62 LGR 162, 15 P & CR 423, DC, 45 Digest (Repl) 348,
81.
b
c

Class X is set out at p 736f, post
[1979] All ER 243

[1980] 1 All ER

le Town and Country
ssion was not necessary
a
icy's appeal, holding (i)
;tances since the rubber
-equired to remove the
3 had not been used as a
,ge business, when used
;ly permission had been
mpany appealed to the
rther contended that in
lad waived any previous
Ito the hangars.

a 'repository' was not
he course of a trade or
as storage. The hangars
in to store civil defence
ibcain permission for a
p 737 d LO g, p 74 c g, d
a of Havers] in Horwk
G Percy Trentham Ltd v
their existing use right
mission, since the gram
nit (see p 738 to p 739 e
'61 a, post); Mounsclon v
id; Prossor v Minister of
hat the local planning
since, regardless of the
vires and void because f
easonably relate to the
rod, p 756 b [0 g, p 757

HL

Newbury DC v Secretary of State

733

Chertsey Urban District Council v Mixnam's Properties Ltd [1964] z All ER 627, [1965] AC

a
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City of London Corpn v Secretary of State for the Environment (1971) 71 LGR 28, 23 P & CR
169, Digest (Cont Vol D) 924, 64b.
Crabb v Arun District Council [1975] 3 All ER 865, [1976] Ch 179, [1975] 3 WLR 847, CA,
Digest (Cont Vol D) 312, 12o5a.
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Digest (Repl) 329, 17.
Fawcett Properties Ltd v Buckingham County Council [1960] 3 All ER 503, [1961] AC 636,
[1960] 3 WLR 831, 125 JP 8, 50 LGR 69, 12 P & CR 1, HL, 45 Digest (R,epl) 342, 6o.
Gray v Minister of Housing and Local Government (1969) 68 LGR 15, CA, Digest (Cont Vol
C) 963, 3or.
Hall ff7 Co Ltd v Shoreham-by-Sea Urban District.Council [1964] All ER 1, [1964] 1 WLR
240, 128 JP 120, 62 LGR 2.06, 15 P & CR 119, CA, 45 Digest (Repl) 342, 61.
Halsall v Brkell [,9s]i All ER 371, [1957] Ch 169, [1957] 2 WLR 123, Digest (Cont Vol
B)641, 2719a.
Horwik v Rowson [1960] 2 All ER 881, [1960] 1 WLR 8o3, 124 11100 424, 58 LGR 252, 11
P& CR 4 it, 45 Digest (Rept) 328, 15.
Ives (ER) Investments Ltd v High [1967] All ER 504, [1967] 2 QB 379, [1967] 2 WLR 789,
CA, Digest (Cont Vol C) 82.8, 925c.

Kent County Council v Kingsway Investments (Kent) Ltd, Kent County Council v Kenworthy
[1970] i All ER 70, [1971] AC 72, [1970] 2 WLR 397, 134 JP 127, 21 P & CR 58, HL,
Digest (Cont Vol C)970, 61a.
e Kingston-upon-Thames Royal London Borough Council v Secretary of State for the Environment
[197.4] All ER 193, [1973] WLR 1549, 138 JP 131, 72 LGR 206, 2.6 P & CR 48o, DC,
Digest (Corn Vol D) 923, 61c.
Leighton and Newman Car Sales Ltd v Secretary of State for the Environment (1976) 32 P & CR
Alounsdon v Weymouth and Melcombe Regis Corpn [1960] All ER 538, [1960] QB 645,
[1960) 2 WLR 484, 124 JP 231, 58 LGR 144,
P & CR 103, 45 Digest (Repl) 326, 8.
Petticoat Lane Rentals Ltd v Secretary ofState for the Environment [ 197 ] 2 All ER 793, [1971]
WLR 1112, 135)P 410, 69 LGR 504, 22 P & CR 703, DC, Digest (Cont Vol D) 932,
I I ga.
Prossor r Minister of Rousing and Local Government (1968) 67 LGR 109, DC, Digest (Cont
Vol C) 971, 66.
Pyx Granite Co Ltd v Ministry of Housing and Local Government [1959] 3 All ER 1, [1960] AC
160, [1959] 3 WLR 346, 123 JP 429,58 LGR 1, 10 P& CR 319, HL; rvsg [1958] All
ER 625, [1958] i QB 554, [1958] 2 WLR 371, 56 LGR 171, 9 P & CR 204, CA, 45
Digest (Repl) 336, 37.
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Swallow and Pearson (a firm) v Middlesex County Council [1953] r All ER 580, [1953] 1
WLR 4 2 2, 117 JP 179, 51 LGR 253, 3 P 8c CR 314, 45 Digest (Repl) 34 6,
75.
Trentham (G Percy) Ltd v Gloucestershire County Council [1966] 1 All ER 701, [1966] 1 WLR
506, 130 JP 179,64 LGR 134, CA, Digest (Cont Vol B) 689, 3 od.
Appeal
On 31st May 1962 the Hungerford Rural District Council acting as agent for the
Berkshire County Council, the predecessor of Newbury District Council ('the local
Planning authority'), granted to International Synthetic Rubber Co Ltd (BR') planning
Permission to use two hangars at Membury Airfield, Lambourn Woodlands, Berkshire,
as warehouses on condition that the buildings were removed at the expiration of the
Period ending 3 it December 1972 and that the use should be confined to storage and no
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materials should be stored which gave rise to offence by reason of smell. On 30th
December 1969 planning permission was granted for an extension to offices near the
hangars subject to a condition requiring removal at the expiration of the period ending a
31st December 1972. On 5th November 1970 ISR applied for planning permission to
use the hangars for a further 30 years from 3ist December 1972. On 4th January 1971
the local planning authority refused their application. ISR appealed to the Secretary of
State for the Environment against that refusal. On 12th November 1973, while the
appeal to the Secretary of State was pending, the local planning authority served two
enforcement notices on ISR requiring compliance with the conditions of removal. ISR
appealed to the Secretary of State against the enforcement notices. On 5th February 1975
an inspector appointed by the Secretary of State to hold an inquiry into the appeals
reported to the Secretary of State who issued his decision letter on 24th July 1975 in
which he held that the condition requiring removal was invalid and that the planning
permission itself was void. The local planning authority appealed. On 18th February
1977 the Divisional Court of the Queen's Bench Division (Lord Widgery cj, Michael
Davies and Robert Goff JJ) dismissed the appeal. The local planning authority appealed
to the Court of Appeal. On 13th July 1978 that court' (Lord Denning MR, Lawton and
Browne LJJ) allowed their appeal and refused the Secretary of State and ISR leave to
appeal. The Secretary of State and ISR appealed to the House of Lords pursuant to leave
granted by the House on 16th November 1978. The facts are set out in the opinion of
Viscount Dilhorne.

a

John Newey QC and Christopher Symons for the Secretary of State.
David Widdicombe QC and Anthony] Anderson for ISR.
Peter Boydell QC, R
K Gray and James May for the local planning authority.

Their Lordships took time for consideration.
28th February. The following opinions were delivered.
VISCOUNT DILHORNE. My Lords, on 7th May 1962 the appellants, the
International Synthetic Rubber Co Ltd (hereafter referred to as 'ISR'), sent to the f
Hungerford Rural District Council who were then acting for the Berkshire County
Council, then the local planning authority, an application dated 3rd May 1962 for
permission to use two hangars on what had been Membury Airfield as warehouses for
the storage of synthetic rubber. They said that they were prospective buyers of the
hangars from the Air Ministry and that as a considerable capital outlay would be
involved, 'it would be appreciated if the planning authorities could see their way to g
giving their permission to cover as long a period forward as is possible'.
ISR were then occupying one of the hangars under a lease granted to them by the
Secretary of State for Air for nine years commencing on 8th May 1961.
On 31st May 1962 the Hungerford Rural District Council gave that company
permission to use the two hangars as warehouses subject to two conditions, one being
that 'The buildings shall be removed at the expiration of the period ending December h
1972'.
The written statement of the Berkshire County Council which accompanied the
county map in February 1960, said:
'Problems have arisen from time to time regarding the use of buildings on sites
relinquished by government departments. These are often suitable in design for ;
industrial or storage use, although frequently their location in open countryside
renders them unsuitable in location as permanent centres of employment and
detrimental to landscape amenities. The local planning authority will normally
only permit permanent changes of use in localities appropriate in the light of their
[1979] I All ER 243, [1978] i WLR 1241
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general policy objectives for the distribution of employment; otherwise they will
seek to secure the removal of the buildings. Temporary periods of changed use may
be permitted in particular circumstances.'

On 16th July 1962 ISR bought the two hangars and the Secretary of State's leasehold
interest in the land under a lease for 40 years which commenced on 30th November
1 961.
ISR did not, as they could have done, appeal against the imposition of the condition
that the hangars should be removed. On 4th November 1969 they applied for planning
permission to make an extension to an existing office on the airfield. They were given
permission to do so subject to the condition that at the expiration of the period ending
3ist December 1972 the building should be removed.
On 5th November 1970 ISR applied for an extension of the permission to use the
hangars as warehouses for 30 years. On 4th January 1971 this application was refused
C and on 25th June 1971 ISR appealed against this refusal.
The two hangars and the extension to the office were not removed at the expiration of
the period ending 31st December 1972, and on 12th November 1973, the hangars and
extension still not having been removed, the Hungerford Rural District Council served
two enforcement notices on ISR requiring their removal within three months.
ISR appealed against these notices to the Secretary of State for the Environment.
d Although the case in respect of the enforcement notice relating to the office extension
differed in some respects from that relating to the notice applying to the hangars, it was
agreed that the result of the appeal as to the notice in respect of the office extension
should depend on and follow the result of the appeal as to the notice about the hangars.
No separate argument was therefore advanced in connection with the office extension.
These appeals were brought under s 88 of the Town and Country Planning Act 1971
e which provides for an appeal against an enforcement notice on any of seven grounds. In
this case only the first two are relevant. They are as follows:
`(a) that planning permission ought to be granted for the development to which
the notice relates or, as the case may be, that a condition or limitation alleged in the
enforcement notice not to have been complied with ought to be discharged; (b) that
the matters alleged in the notice do not constitute a breach of planning control.'
In the notice of appeal relating to the hangars it was asserted, firstly, that the condition
as to the removal of the hangars was void with the result that the permission granted in
1962 was unconditional, and, secondly, that the authorised use of the hangars on ist July
1948, the date when the Town and Country Planning Act 1947 came into force, was
'warehouse/storage' and that the hangars were used for `warehouse/storage purposes
throughout the period 1948/62'.
If the authorised use of the hangars on ist July 1948 was 'warehouse/storage' and that
use had not been abandoned or if the 'existing use' of the hangars was for
warehouse/storage purposes', it was not necessary to apply for planning permission to
use the hangars for those purposes.
The first question to be considered in this appeal appears to me to be: was planning
h permission necessary for the use by ISR of the hangars as warehouses?
Before making his decision on these appeals the Secretary of State directed a local
inquiry. The inspector who held the inquiry reported on 5th February 1975. His
findings of fact were accepted by the Secretary of State and the relevant findings were as
follows: that Membury Airfield ceased to be operational in 1947; that from 1947 to 1953
the hangars were used as a storage depot on behalf of the Ministry of Agriculture,
Fisheries and Food; that in 1953 the airfield was transferred to the United States Air Force
and the use then made of the hangars is not known; that in 1954 it became a sub-depot
of No 3 Maintenance Unit at Milton; that from 1955 to 1959 the hangars were used by
the Home Office for the storage of Civil Defence vehicles; and that in 1959 an eleven year
permission was granted for the use of the hangars for the storage of fertilisers subject to
the condition that at the end of that period the hangars would be removed.
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The inspector concluded on these facts that there was a clearly established use of the
hangars when in Crown occupation prior to 1959 for storage and that the only gap i n
a
their use for storage was when they were used by the United States Air Force and that
after that, use for storage was resumed. In his view the application for permission to use
them for the storage of fertilisers in 1959 was unnecessary and ISR did not require
planning permission to use them for storage as that was their previous use.
The Secretary of State in his decision letter of 24th July 1975 held that when the
hangars were used for storage purposes from 1947 to 1953 and again from 1955 to 1959
the hangars formed an independent planning unit. He held that the Home Office use of
them was not use as wholesale warehouses nor was it use as repositories coming within
class X of the Town and Country Planning (Use Classes) Order 195oi.
It was not contended by the appellants that the use by the Home Office was use as
wholesale warehouses but it was submitted that the hangars were then used as
repositories.
By the Town and Country Planning (Use Classes) Order 1948 2 (which came into force
on the same day as the Town and Country Planning Act 1947) it was provided by
para 3(1):
'Where a building or other land is used for a purpose of any class specified in the
Schedule to this Order, the use of such building or other land ... shall not be
deemed for the purposes of the Act to involve development of the land.'
Class X in the schedule read as follows: 'Use as a wholesale warehouse for any purpose,
except storage of offensive or dangerous goods': and class XI as follows: 'Use as a repository
for any purpose except storage of offensive or dangerous goods.' Repository' was defined
in this order as meaning 'a building (excluding any land occupied therewith) where
storage is the principal use and where no business is transacted other than incidentally to e
such storage'.
The meaning of 'wholesale warehouse' was also defined.
In s 950 this order was replaced by the Town and Country Planning (Use Classes) Order
1950. The purpose of this order was to amalgamate certain of the use classes so that a
wider range of changes of use might take place without involving development requiring
I
planning permission.
Classes X and XI of the 1948 order were amalgamated and class X in the 1950 order
read as follows: 'Use as a wholesale warehouse or repository for any purpose.' in
subsequent use classes orders, this has not been altered.
The definitions of 'repository' and 'wholesale warehouse' were omitted from the 1950
and subsequent use classes orders but, if it had been the intention that these words should
bear a different meaning from that they bore from 1948 to 1950, I would have expected g
that to have been made clear.
In my opinion the definition of 'repository' in the 1948 order is an excellent definition
of the meaning that would ordinarily be given to that word.
The Secretary of State based his decision on a sentence of Lord Denning MR's in his
judgment in G Percy Trentham Ltd v Gloucestershire County Counci13. Lord Denning MR
had pointed out that under class X a building used as a repository for storing furniture h
could be used as a repository for storing archives without getting planning permission
and then went on to say4 : 'A repository means a place where goods are stored away, to be
kept for the sake of keeping them safe, as part of a storage business' (my emphasis).
In an earlier case, Horwit v Rowson,5 Havers J had said: —Repository", I think, means
a building wherein goods are kept or stored, and I think that the keeping or storing must ,
be in the course of a trade or business.'
1

SI 1950 No 1131

2 SI 1948 No 954

3 [1966) I All ER 701,11966)1 WLR 506
4 [1966) All ER 701 at 703, [1966] 1 WLR 506 at 512
ER 881 at 886, [196o] WLR 8o3 at 8 o
5 [196o]

HL
He

a that El
use as
must
of the
a repc
room.

not dc
to ext(
All
Rober
and Bi
c reposh
Des
Lord I
calling
that of

1(
I feel c
reposit
langua
e and so
for the
The
reposit
vGlouc

class us
My
I
reposit
(and th
‘
ofa`r
v belo(
hN

9 Blowins

ex iTsthi eni
grante(
MR. Iex
Pe
lie
th
nc
1

[I97

[1 97i
3 [1 97!
2

4
5

[1965
[197

[1980] 1 All ER
-ly established use of the
and that the only gap in
a
States Air Force and that
ion for permission to use
ind ISR did not require
.revious use.
975 held that when the
again from 1955 to 1959
.t the Home Office use of
Dositories coming within

19501 .

Home Office was use as
;ars were then used as
iZ (which came into force
947) it was provided by

'any class specified in the
her land ... shall not be
nt of the land.'
rehouse for any purpose,
'Rows: 'Use as a repository
'Repository' was defined
cupied therewith) where
other than incidentally to e
nning (Use Classes) Order
f the use classes so that a
ig development requiring
class X in the 1950 order
ry for any purpose.' In
re omitted from the 195o
that these words should
5o, I would have expected

,n

r is an excellent definition
ord Denning MR's in his
iici13. Lord Denning MR
tory for storing furniture h
ring planning permission
iods are stored away, to be
less' (my emphasis).
Tository", I think, means
e keeping or storing must

HL

Newbury DC v Secretary of State (Viscount Dilhorne)

737

He did not say why he thought that nor did Lord Denning MR say why he thought
the storage MUSE be part of a storage business. It may be that the conjunction of
`wholesale warehouse' and 'repository' in class X of the 1950 order led to the view that as
use as a wholesale warehouse would be use for a business purpose, use as a repository
must also, to come within class X, be for a business purpose but if this was so, the history
of the order shows, in my opinion, that it was not well founded. A place may be used as
a repository for archives without being used as part of a business, eg a muniment
b room. The merger of classes X and XI of the 1948 order into class X of the 1950 order was
not done with the object of altering the meaning to be given to the word 'repository' but
to extend the changes of use that might be made without planning permission.
All the members of the Divisional Court (Lord Widgery CJ, Michael Davies and
Robert Goff JJ) and all the members of the Court of Appeal' (Lord Denning MR, Lawton
and Browne LJJ) agreed that the use of the hangars by the Home Office was not use as a
c repository.
Despite the unanimity of judicial opinion and despite the strong view expressed by
Lord Denning MR2 that 'no one conversant with the English language would dream of
calling these hangars a "repository" when filled with fire-pumps or synthetic rubber' and
that of Lawton LJ 3 that—

a that

'As a matter of the ordinary modern usage of the English language ... no literate
person would say that the use to which the Home Office had put the hangars in the
1950s was or that the company are now, using them as a repository.'
I feel compelled to say that to describe the use of the hangars when so filled as use for a
repository is, in my opinion, a perfectly accurate and correct use of the English
language. They were when used by the Home Office used as repositories for fire-pumps
e and so to describe them is just as correct as it is to describe a burial place as a repository
for the dead.
The Secretary of State cannot be blamed for holding that they were not used as
repositories coming within class X in the light of what was said in G Percy Trentham Ltd
v Gloucestershire County Couticii4 but in my view it is wrong to say that to come within that
class use as a repository must be use as part of a storage business.
My conclusion on this part of the case is that the use by the Home Office was use as a
f
repository coming within class X and that, consequently, unless that use was abandoned
(and that was not established) or unless ISR cannot now rely on that use in consequence
of `blowing hot and cold', ISR can now, by virtue of class X, use the hangars as wholesale
warehouses without planning permission.
g Blowing hot and cold

The respondents contended that the appellants were precluded from relying on
existing use rights and class X as they had taken up and implemented the permission
granted to them on 31st May 1962. This contention found favour with Lord Denning
MR. He said5 that in 1962 ISR had two inconsistent courses open to them—
'One was to apply for a grant of planning permission; the other was to rely on any
existing use rights that might be attached to the site. Once they opted for planning
permission, and accepted it without objection, they had made their bed and must
lie on it. No doubt they did not know of the past history, but that was only because
they did not choose to rely on it. They should not be allowed to bring it up again
now.'
1 [ic]i All ER 243, [1978]I WLR 1241
1 [1979] 1 All ER 243 at 250, [1978] I WLR 1241 at 12.50
3 [1979] i All ER 243 at 252, [1978] i WLR 1241 at 1253
4 [1966] i All ER 701, [1966] 1 WLR 506
5 [1979] All ER 243 at 250, [1978] i WLR 1241 at 1250-1251

738

All England Law Reports

[1980] 1 All ER

HL

I do not know whether ISR before they applied for planning permission in May 1962
and before they had acquired the hangars could have found out the past history but
however that may be, I find this passage from Lord Denning MR's judgment difficult to a
reconcile with his acceptance of the argument advanced in Gray v Minister of Housing and
Local Government' that the fact that a man applies for planning permission does not debar
him from afterwards alleging that he was entitled to rely on 'existing use' rights.
Lawton LJ did not Find it necessary to decide this question and Browne LJ did not
agree with Lord Denning MR on this.
It was not until the decision in Prossor v Minister of Housing and Local Governments that
any support can be found for the proposition that application for, followed by the grant
and use of, planning permission prevented reliance on existing use rights. In that case
permission was given for the rebuilding of a petrol station subject to the condition that
no retail sales other than of motor accessories should take place thereon. After the
rebuilding secondhand cars were displayed for sale on the site. An enforcement notice
was served. In the course of his judgment, with which the other members of the court
agreed, Lord Parker CJ said3:
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`... assuming that there was ... an existing use right running on this land for the
display and sale of motor cars, yet by adopting the permission granted in April,
1964, the appellant's predecessor, as it seems to me, gave up any possible existing use
rights in that regard which he may have had. The planning history of this site, as
it were, seems to me to begin afresh on April 4, 1964, with the grant of this
permission, a permission which was taken up and used ...'
The correctness of this decision was doubted by Winn LJ but not by Lord Denning MR
in Grav v Minister of Housing and Local Government'. There the planning permission was
to build premises twice the size of premises which had been destroyed by fire. Lord
Denning MR doubted whether, having obtained that permission and having taken
advantage of it by building the new premises, the appellants could afterwards rely on
existing rights. Winn LJ did not think it necessary to decide the case on that ground. He
thought that there was no sufficient proof of existing use rights.
These two cases were reviewed in Petticoat Lane Rentals Ltd v Secretary of State for tie
Environinent4. In that case Widgery LJ, with whose judgment Lord Parker C] agreed,
while thinking that the Prossor case' was rightly decided, though it was a case which
should be applied with some little care. In the Petticoat Lane case4 planning permission
was given for the erection of a building on a clear site and the building was put up.
Widgery LJ said5:
'Where that happens. . . one gets in my judgment an entirely new planning unit
created by the new building. The land as such is merged in that new building and
a new planning unit with no planning history is achieved. That new planning unit,
the new building, starts with a nil use, that is to say immediately after it was
completed it was used for nothing, and thereafter any use to which it is put is
change of use, and if that use is not authorised by the planning permission, that use ,h
is a use which can be restrained by planning control.'
My Lords, there are a number of cases, of which Mounsdon v Weymouth and Melconth
Regis Corpn6 is one, in which it has been held that a grant of planning permission does not t,

(i969)68 LGR .5
2 (1968) 67 LGR .09
3 67 LGR 109 at 1[3
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The validity of the condition.
Section 29(1) of the Town and Country Planning Act 1971 requires a local planning
authority when dealing with an application for planning permission to have regard to
the provisions of the development plan so far as material `and to any other material
considerations', and gives the planning authority power, subject to the provisions of a
number of sections (which have no relevance to this case) to grant planning permission,
either unconditionally or subject to such conditions as it thinks fit or to refuse permission.
The power to impose conditions is not unlimited. In Pyx Granite Co Ltd v Ministry of
Housing and Local Government2 Lord Denning said:
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not prevent it being subsequently contended that no such permission was necessary on
account of existing use rights and I do not myself think that the decision in the Prossor
a
case' is sustainable on the basis that the obtaining and taking up of planning permission
in itself prevents reliance on such rights.
If, however, the grant of planning permission, whether it be permission to build or for
a change of use, is of such a character that the implementation of the permission leads to
the creation of a new planning unit, then I think that it is right to say that existing use
rights attaching to the former planning unit are extinguished. It may be that in the
Prossor cases the erection of the new building created a new planning unit. If it did, and
it is not very clear from the report, then in my view that case was rightly decided.
It is clear that in this case the grant of the planning permission in May 1962 did not
create a new planning unit and so, in my opinion, ISR were not precluded from relying
on the existing use rights attaching to the site.
If, contrary to my view, planning permission was necessary for the use of the hangars
by ISR, the validity of the condition attached to that permission has to be determined.
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Newbury DC v Secretary of State (Viscount Dilhorne)

'Although the planning authorities are given very wide powers to impose "such
conditions as they think fit", nevertheless the law says that those conditions, to be
valid, must fairly and reasonably relate to the permitted development. The
planning authority are not at liberty to use their powers for an ulterior object,
however desirable that object may seem to them to be in the public interest.'
f

As Lord Reid said in Chertsey Urban District Council v Mixnam's Properties Ltd 3, this
statement of law was approved by this House in Fawcett Properties Ltd v Buckingham
County Council 4 .
It follows that the conditions imposed must be for a planning purpose and not for any
ulterior one, and that they must fairly and reasonably relate to the development
permitted. Also they must not be so unreasonable that no reasonable planning authority
9 could have imposed them (Associated Provincial Picture Flouses Ltd v Wednesbury Corpti5 ;
Hall 6- Co Ltd v Shoreham-by-Sea Urban District CounciI 8, per Willmer, Harman and Pearson
LB; City of London Corpn v Secretary of State for the Environment7 ; London Borough of
Hillingdon, ex parte Royco Homes Ltd8 ).
The conditions in this case were clearly imposed for planning purposes. Did they
fairly and reasonably relate to the proposed development? If they did not, it is
h unnecessary to consider whether they were so unreasonable that no planning authority

could reasonably have imposed them. The Secretary of State came to the conclusion that
the condition that the hangars should be removed at the end of the period during which
I (1968) 67 LGR Io9
[1958]i All ER 625 at 633, [1938] I QB 554 at 572
3 [1964] 2. All ER 627 at 632, [1965] AC 735 at 751
4 [19613)3 All ER 5o3, [1960 AC 636
5 [1 947]2 All ER 68o, [1948] i KB 223
6 N.4.1
L•7••••••J IAll
rIllER
za1/4 at 0, 13, 17-18, [1964] WLR 240 at 248, 255, 261
7 (0970 71 LGR 28
8 ['974)2 All ER 643, [1974]I QB 720
2
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their use as warehouses was permitted did nor fairly and reasonably relate to their use as
warehouses. The Court of Appeal held that he was wrong.
In 1968 the Ministry of Housing and Local Government published a circular' entitled a
The Use of Conditions in Planning Permissions' as guidance to the use of the power. h.,
the paragraph headed 'Is the condition relevant to the development to be permitted?' the
following appears:
'A condition requiring the removal of an existing building, whether on the
application site or not, will only be reasonable if the need for that removal springs b
directly from the fact that a new building is to be erected. It may so spring, for
example, if with both buildings on it, the site would be overdeveloped. But the
grant of permission for a new building or for a change of use cannot properly be
used as a pretext for general tidying-up by means of a condition on the permission.'
The attention of the inspector was drawn to this paragraph and it was contended that
he and the Secretary of State had reached the conclusion that the condition did not fairly
and reasonably relate to the permission granted on the ground that, in view of this
statement in the circular, a condition requiring the removal of a building could not be
attached to a permission relating to its use. If they had decided this question on this
ground, they were in my opinion, wrong. Although it may be that only in exceptional
cases could it be held that a condition requiring the removal of buildings fairly and
reasonably related to the grant of permission for their use, such cases may occur.
do not, however, think that the inspector or the Secretary of State decided this
question on this ground. The inspector held:
`... the condition that such substantial and existing buildings as the two hangars
should be removed would appear to flow from a general wish to restore the area as
a whole rather than from any planning need arising from the actual purpose for e
which the permission was sought. It was not necessary to that purpose, or to the
protection of the environment in the fulfilment of that purpose: it was a condition
extraneous to the proposed use.'
So he held that the condition was void.
The Secretary of State in his decision letter said:
'The Inspector's conclusions have been considered. It is evident that the Local
Planning Authority imposed the condition to remove the hangars to safeguard their
long term policy for industrial development in rural areas and to secure the future
improvement of the amenity of the area of the appeal site. It is considered however
in the circumstances of this case where planning permission was sought merely for
a change of use of existing substantial buildings, that a condition requiring the g :
removal of those buildings after the expiration of a specified number of years was
not sufficiently related to the change of use in respect of which the planning
permission was granted and was unreasonable.'
This appears to me in substance to be a repetition in different language of the
inspector's conclusion. The Secretary of State agreed with him as to the object the for h
planning authority had sought to achieve. They both emphasised the substantial nattn ,:
of the existing buildings. The contention that the Secretary of State misdirected himsel
by holding that a condition requiring demolition of a building could not be attached to
a use permission does not appear to me established.
If in the circumstances of this case the condition imposed was not, in the Secretary of
State's opinion, fairly and reasonably related to the permission granted, the courts calm°
interfere with his conclusion unless it is established that he misdirected himself o
reached a conclusion to which he could not reasonably have come. That has not beer'
done.
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I n my opinion he was entitled so to do and I consequently conclude that the enforcement
notices were invalid and also that, as the use of the hangars by ISR started before ist
January 1964, no enforcement notice can now be served.
I would allow the appeals and restore the order of the Divisional Court. In my opinion
the proper order as to costs should be that no order should be made in respect of the
b Secretary of State's costs and that the Newbury District Council should pay ISR's costs in
this House and in the Court of Appeal.
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LORD EDMUND-DAVIES. My Lords, I seek to do no more than add some short
comments on the three main issues involved in these appeals, as I share in the common
agreement of your Lordships that the appeals must be allowed and the order of the
Divisional Court restored, and this for the reasons advanced in the speech of my noble
and learned friend Viscount Dilhorne.
Of the three issues, the first logically calling for consideration is whether, on the true
construction of class X of the Town and Country Planning (Use Classes) Order 1950', the
use by the Home Office of the former aircraft hangars between 1955 and 1959 for the
long-term storage of civil defence vehicles constituted use as a 'repository'. A negative
answer to that question has hitherto been given throughout by the Secretary of State, the
Divisional Court and the Court of Appeal. But the true answer, as I think, is that there
was a class X user of the hangars right back to 950, when the use classes order of that
year put 'wholesale warehouse' and 'repository' uses for the first time in the same user
class. It is common ground that the ISR user was as a wholesale warehouse, and the sole
dispute on this aspect of the case relates to the nature of the Home Office four-years'
user. If, as ISR assert, it was as a 'repository', it follows that the later user by them
involved no material change of user and therefore no 'development', and, accordingly, no
planning permission was necessary. The issue accordingly resolved itself into the proper
meaning of the term 'repository'. Havers J said in Horwitcr, v Rowsonz: — Repository", I
think, means a building wherein goods are kept or stored, and I think that the keeping
or storing must be in the course of a trade or business.' This was followed by the obiter
dictum of Lord Denning MR in G Percy Trentliani Ltd v Gloucestershire County CounciI 3 ,
that 'A repository means a place where goods are stored away, to be kept for the sake of
keeping them safe, as part of a storage business' (my emphasis). But, my Lords, the
relevant words of the use classes order itself are 'repository for any purpose', and the
qualification judicially imposed was, with respect, contrary both to the order itself and
to the generally accepted meaning of 'repository'. There is, I hold, no material difference
(as far as the uses order is concerned) between a furniture repository or a repository for
archives (cited by Lord Denning MR as typical uses of the word) and the use of the
hangars by ISR as a wholesale warehouse. It follows, accordingly, that no planning
permission was required by them in turning the hangars to such use.
My Lords, as to the earlier issue raised, that relating to the interpretation of ss 29 and
30 of the Town and Country Planning Act 1971, I desire to say no more than that, in my
judgment, counsel for ISR went farther than he need in submitting that a condition for
removal of buildings could never be attached to a planning permission restricted to
change of use. It is true that such was the view expressed in the Ministry circular 5/68,
issued in 1968 ('The Use of Conditions in Planning Permissions') and followed by the
Secretary of State in the present case. But whether a removal condition may properly be
imposed in some circumstances, wholly different from those of the present case, may on
another occasion call for careful consideration. For present purposes it is sufficient to
I SI
2

1950 No 1.1 ,1

( 1 96ø]z All ER 881 at 886,[196o) WLR 803 at 810

3 [1966] i All ER 701 at 7o3, 0966] i WLR 506ar 512
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hold, as I do, that, in the circumstances of the instant case, the condition for removal of
the hangars did not fairly or reasonably relate to the permitted development.
The third issue ('blowing hot and cold') was not advanced at the inquiry and was
therefore never considered by the Secretary of State. Nor was it raised in the notice of
motion to the Divisional Court, though it was adverted to at the hearing, Michael Davies
J restricting himself to saying, 'I do not think there is any comfort for the appellan t
[Newbury District Council] in it', and Robert Goff J expressing himself similarly. In the
Court of Appeal it was sympathetically received by Lord Denning MR alone. Counsel b
for the Secretary of State expressed alarm in this House at the prospect of the view
expressed by Lord Denning MR receiving acceptance by your Lordships, envisaging as
one of the possible results the destruction even of what had long been regardej as
established rights of user. I restrict myself to saying that I am in respectful agreement
with all your Lordships in holding that, on the facts of this case, the 'hot and cold'
doctrine should be regarded as having no application.

LORD FRASER OF TULLYBELTON. My Lords, these appeals, which were heard
together, raise questions of planning law as it affects two hangars built by the Royal Air
Force on Membury Airfield during the war. The hangars now belong to the International
Synthetic Rubber Co Ltd ('ISR'), who are the appellants in one appeal. The appellant in
the other appeal is the Secretary of State for the Environment. The respondents in both
appeals are Newbury District Council. After the war the hangars were used for storing
various things but it is unnecessary to go further back than 1955. From 1955 to 959
they were used by the Home Office for the long-term storage of civil defence vehicles,
including 'Green Goddess' fire engines. In 1959 planning permission was given for the a
hangars to be used for the storage of agricultural products, subject to a condition that the
buildings were to be removed at the expiration of a period ending 315t December
1970. Thereafter one of them was used for a time for storing fertilisers and agricultural
goods. On 31st May 1962 planning permission was granted to ISR by the predecessors
of the respondents as planning authority, for use of the hangars as 'warehouses'. The
permission was not expressed to be for a limited period, but it was subject to two
conditions, one of which was that 'the buildings be removed at the expiration of the
period ending 31st December, 1972'. In July 1962 ISR, having been granted planning
permission, bought the hangars and proceeded to use them as warehouses.
In 1970, when the time for demolition was drawing near, they applied for an extension
of the planning permission for 30 years, but their application was refused be the
respondents. ISR appealed to the Secretary of State against the refusal, and on 12th s
November 1973, while the appeal was pending, an enforcement notice was served on
them requiring them to comply with the condition that the hangars be removed. (A
separate enforcement notice was served on ISR at the same time relating to the removal
of another small building. This notice was also the subject of an appeal which forms part,
of the present proceedings, but we heard no separate argument about it and I need not a,
refer to it again.) ISR appealed to the Secretary of State against the enforcement Hee, sh ,s.
and against the refusal to extend the planning permission for 30 years. After a ablIc
inquiry, the Secretary of State upheld ISR's appeal against the enforcement notice on the
ground that the condition attached to the planning permission of 1962 was invalid a_n,4
was not severable from the rest of the notice. But he rejected an argument for ISF to the.
effect that no planning permission had been required in 1962 because the hangars had
been in use since 1947 for a purpose in the same use class as wholesale warehouse. H,S
dismissed the appeal against the refusal to extend planning permission for 30 years.
Divisional Court refused an appeal against the Secretary of State's decision. The Court 01,
6
Appeal allowed an appeal by the respondents and held that the enforcement nonce 'a;5,
valid but they again rejected the argument that planning permission had been,
unnecessary. It will be convenient to consider that argument first.
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Was planning permission necessary in 196 2 for use of the hangars as warehouses?

The Town and Country Planning (Use Classes) Order 1950' provides in para 3 that
where a building or other land is used for a purpose specified in the schedule to the order,
the use of the building or land for any other purpose of the same class shall not be
deemed to involve development of the land in the sense of the Town and Country
Planning Acts. The result is that planning permission for a change of use within the class
is not required. Class X in the schedule is as follows: 'Use as a wholesale warehouse or
b repository for any purpose.' It was common ground that the hangars had been used since
1 959 as wholesale warehouses. It was also common ground that if the use of the hangars
by the Home Office from 1955 LO 1959 had been as 'repositories' such use would be
within class X of the order and that therefore no planning permission would be required
to use them as wholesale warehouses. The question in dispute is whether the use by the
Home Office for the long-term storage of civil defence vehicles was use as a 'repository'.
c The Secretary of State and all the learned judges who have so far considered this question
have held that the Home Office did not use the buildings as repositories. It is therefore
only with diffidence that I reach the opposite conclusion, as I feel bound to do. In the
Court of Appeal, Lord Denning MR saidz that it was a matter of impression depending
on the meaning that one gives to the word 'repository' in one's own vocabulary. He went
on3 : 'My opinion is that no one conversant with the English language would dream of
d calling these hangars a "repository" when filled with fire-pumps or synthetic rubber.'
Lawton and Browne LJJ agreed with Lord Denning MR's view and they also expressed
agreement with the statement by Lord Denning MR in G Percy Trentham Ltd v
Gloucestershire County Council 4 as follows: `A repository means a place where goods are
storee away, to be kept for the sake of keeping them safe, as part of a storage business' (my
emphasis). That statement was quoted by the Secretary of State in his decision letter in
e the present appeal and he naturally and properly relied on it in making his decision. But
the words emphasised were not strictly necessary to the decision in the Trentham case5.
They seem to have been taken from an earlier statement, which was also °biter, by
Havers J in Horwitc: v Rowson6. I am about to explain why the words in italics are not
correct.
The question is not simply what the word 'repository' means in ordinary speech, but
f what it means as used in class X of the schedule to the 1950 order. The two meanings are
not necessarily identical. In ordinary speech the word is seldom used, but when used it
is applied mainly to MO things, a furniture repository and a repository for documents.
In the latter sense it may be applied either to a building such as the Public Record Office
or to places such as a safe or a desk in which a person's will or codicils are likely to be
found after his death; in neither case is the storage 'as part of a storage business'. But the
g Shorter Oxford English Dictionary gives the word a much more general meaning. It
gives the first meaning of 'repository' as 'a vessel, receptacle, chamber, etc. in which
things are, or may be, placed, deposited or stored'. In this order the meaning is not
restricted, because class X includes repository 'for any purpose'. It seems to me that
buildings used for the long-term storage of vehicles fall clearly within that description.
The reason why the draftsman preferred the word repository to the commoner word
h 'store' may be that 'store' is sometimes used to include a retail shop such as a 'department
store'.
If it were permissible to refer to the 1948 use classes order, which was repealed and
replaced by the 1950 order, the matter would, I think, be even clearer because in the
1948 order 'repository' is defined as meaning 'a building. . where storage is the principal
a

2

3
4
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6

SI [95o No 1131
All ER 243 at 249, [1978] WLR 1241 at 1249-1250
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use and where no business is transacted other than incidentally to such storage'. In the
schedule to the 1948 order, use as a wholesale warehouse and use as a repository were in
separate use classes, numbered X and XI respectively. But in the schedule to the 19 50
order those classes were amalgamated and the definition of repository was omitted.
Comparison of the two orders is of course permissible, but there is no way in which the
courts can know for certain what was the purpose of these changes. In any event, what
matters is their effect which has to be ascertained by construing the 1950 order and not
by relying on the explanatory note attached to it which is not part of the order but is
intended merely to indicate its general purport. In these circumstances I do not think it
would be legitimate to assume that the meaning of repository was the same in both
orders, or to use the 1948 definition as an aid to construing the 1950 order. I shall
therefore disregard the 1948 order.
It follows from what I have said that in my opinion the change of use from repositories
to wholesale warehouses was a change between two uses, both of which were within class
X. It was therefore not development and did not require planning permission. So,
unless ISR are precluded from relying on the Home Office use of the buildings as
repositories, it is immaterial whether the enforcement notice was valid or not.
Blowing hot and cold

In the Court of Appeal Lord Denning MR held that, even if the hangars had been used
as 'repositories' by the Home Office, ISR would not now be entitled to rely on existing use
rights derived from that use, because they had accepted and acted on the grant of
planning permission in 1962, which was subject to the condition of removal, and they
could not turn round now and say they did not need planning permission after all. That
would be blowing hot and cold and should not be allowed. He applied the maxim of law
and equity, qui sentit commodum sentire debet et onus. Counsel for the local planning
authority said that the planning authority had been prejudiced by ISR's apparent
acceptance of the planning permission with its attached condition for nearly ten years,
and I was at first attracted by the argument. The principle for which he contended was
stated by him thus: 'The planning history of a site starts afresh when the acceptance and
implementation of planning permission is inconsistent with reliance on earlier existing
use rights.' I doubt whether that formulation really applies to the circumstances of the
present case, because the implementation of the 1962 planning permission can hardly he
said to have been inconsistent with reliance on earlier existing use rights during the
period before 3 1St December 1972. During that period there was nothing to show
whether ISR's use of the hangars was in reliance on the planning permission of 1962 or
on earlier existing use rights. But apart from that point which arises on the facts of this
appeal, lam of opinion that the principle contended for is unsound. It would introduce
an estoppel or bar, personal to the particular party, which is quite inappropriate in this
field of law, which is concerned with rights that run with land. To do so would lead to
uncertainty and confusion. It would also interfere with the convenient practice whereby
prospective vendors or purchasers of land apply for planning permission as a precaution
if there is doubt about whether their proposals are already permissible or not. It would,
moreover, be inconsistent with a number of decided cases, including Nloititsdon
Weymouth and Melcontbe Regis Corpit I.
The only circumstances in which existing use rights are lost by accepting and
implementing a later planning permission are, in my opinion, when a new planning
unit comes into existence as in Prossor v Minister of Housing and Local Government 2. That
was a case where planning permission had been given for the rebuilding of a petrol
service station and the rebuilding had been carried out. Lord Parker CJ said 3:
`. . . by adopting the permission granted in April, 1964, the appellant's predecessor,
as it seems to me, gave up any possible existing use rights in that regard which he,
I [1960]1 All ER 538, [1960] 1 QB 645
2 (1968) 67 LGR 109

3 67 LGR lo9at 13

HL
may hal
afresh or
taken uF
Prossor's case
the Environme
Secretary of S

whole of an a
b implementati

made in imi
circumstances
dwelling hous
the only planr
not think tha
C rebuilding, alt
For these re
existing use r4
nothing to pre'
reverting to us
d Validity of the ei
Having regal
to consider this

guidance we co
The power o
planning permi
a Planning Act 15
Planning Act 1,
respect. Section
'Subject
provisions
planning p
regard to
application,
41, 42, 70
unconditior
The words that
P power, but it is p

Proposition is ne
v Kingsway hives
tests. First, it mt
Planning purpos(
as furtherance ol
- h Planning conditi
Second, it must r
known statement
Ministry of Housin
later cases. Lord
21
3
4
5
6
7

(1968) 67 LGR
(l976)3' P & CI
[1 971] 2 All ER
[1 970] All ER
[1 974] 2 All ER f
[1958] All ER E
[1 958] All ER e

[1980] 1 All ER
such storage'. In the
as a repository were in a
schedule to the 1950
pository was omitted.
is no way in which the
In any event, what
the 1950 order and not
aart of the order but is
stances I do not think it
was the same in both
:he 195° order. I shall
of use from repositories
which were within class
anning permission. So,
use of the buildings as
/as valid or not.
he hangars had been used
:led to rely on existing use d
Id acted on the grant of
Lion of removal, and they
permission after all. That
applied the maxim of law
nsel for the local planning
udiced by ISR's apparent e
iition for nearly ten years,
)1- which he contended was
h when the acceptance and
reliance on earlier existing
to the circumstances of the
ig permission can hardly be f
3ting use rights during the
here was nothing to show
Ining permission of 1962 or
ich arises on the facts of this
nsound. It would introduce
9
.s quite inappropriate in this
and. To do so would lead to
convenient practice whereby
ig permission as a precaution
permissible or not. it would,
:ases, including Mating-lon v h

s are lost by accepting and
linion, when a new planning
and Local Government'. That
or the rebuilding of a petrol
,ord Parker CJ said 3:
164, the appellant's predecessor , j
rights in that regard which he

HL

a

Newbury DC v Secretary of State (Lord Fraser)

745

may have had. The planning history of this site, as it were, seems to me to begin
afresh on April 4, 1964, with the grant of this permission, a permission which was
taken up and used...'
Prossor's case' was approved in Leighton and Newman Car Sales Ltd v Secretary of State for
the Environment', where the facts were very similar, and in Petticoat Lane Rentals Ltd v
Secretary of State for the Environment3, where a new building was erected covering the

whole of an area of open land. Such physical alteration will normally be made only in

b implementation of planning permission for erection of new buildings, but it might be
made in implementation of planning permission for a change of use in some
circumstances. For example, as was suggested in argument, there is the case of a single
dwelling house being divided into separate flats by purely internal alterations, for which
the only planning permission required would be for a change of use. Accordingly I do
not think that the principle should be limited to cases of planning permission for
c rebuilding, although it will only seldom apply to planning permission for change of use.
For these reasons I do not consider that ISR are precluded from relying on their
existing use rights derived from the Home Office use of the site. It follows that there is
nothing to prevent their continuing to use the hangars as warehouses or, if they choose,
reverting to using them as repositories.
Validity of the enforcement notice

Having regard to the opinion which I have already expressed, it is not strictly necessary
to consider this matter, but as we were urged by counsel for all the parties to give what
guidance we could I shall express my opinion on the questions that arise.
The power on which the respondents relied to justify the condition attached to the
planning permission granted in 1969 was derived from s 17(i) of the Town and Country
e Planning Act 1962, but it is more convenient to refer to s 29(1) of the Town and Country
Planning Act 1971, which does not differ from the earlier enactment in any material
respect. Section 29(1) provides as follows:
'Subject to the provisions of sections 26 to 28 of this Act, and to the following
provisions of this ACC, where an application is made to a local planning authority for
planning permission, that authority, in dealing with the application, shall have
regard to the provisions of the development plan, so far as material to the
application, and to any other material considerations, and—(a) subject to sections
41 , 42, 70 and 77 to 8o of this Act, may grant planning permission, either
unconditionally or subject to such conditions as they think fit . .
The words that I have emphasised would appear on their face to confer an unlimited

g power, but it is plain that the power is subject to certain limitations. If authority for that
proposition is needed it is to be found in the speech of Lord Reid in Kent County Council
v Kin gsway Investments (Kent) Ltd4. In order to be valid, a condition must satisfy three

tests. First, it must have a planning purpose. It may have other purposes as well as its
planning purpose. But if it is imposed solely for some other purpose or purposes, such
as furtherance of the housing policy of the local authority, it will not be valid as a
h planning condition: see R v London Borough of Hillingdon, ex parte Royco Homes Ltd3.
Second, it must relate to the permitted development to which it is annexed. The best
known statement of these two tests is that by Lord Denning in Pyx Granite Co Ltd v
Ministry of Housing and Local Government6 which has been followed and applied in many
later cases. Lord Denning said there':

1 z (1968) 67 LGR 109

(1976) 32 P & CR
3 [1971)2. AUER 793,[1971] WLR 1112
4 [197o] All ER 70 at 73(1971] AC 72 at 86
5 [1974] 2 All ER 643, [1 9741 QB 720
6 [1958]1 All ER 625, [1 958] QB 554
7 [1958] All ER 625 at 633, [1958]1 QB 554 at 572
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'Although the planning authorities are given very wide powers to impose "such
conditions as they think fit", nevertheless the law says that those conditions, to be
valid, must fairly and reasonably relate to the permitted development. The planning authority are not at liberty to use their powers for an ulterior object,
however desirable that object may seem to them to be in the public interest.'

1
a 5
a

One reason, relevant to the instant case, why it would be wrong to secure removal of
buildings by the use of a condition unrelated to the permitted development is that it
would enable the planning authority to evade its liability to pay compensation for
removal under s 51 of the 1971 Act. Thirdly, the condition must be 'reasonable' in the
rather special sense of Associated Provincial Picture Houses Ltd v Wednesbury Corpnl. Thus
it will be invalid if it is 'so clearly unreasonable that no reasonable planning authority
could have imposed it' as Lord Widgery CJ said in Kingston-upon-Thames Royal London
Borough Council v Secretary of State for the Environment2.
There was no dispute between the parties that tests substantially in the terms I have set
out were those relevant for the present purpose. It may not be strictly necessary to
specify the second of these tests separately, as it may be included within the third, but!
think it is desirable to set it out as a separate test lest it be overlooked.
It remains to ascertain whether the Secretary of State applied these tests in the present
case. Clearly the condition for the removal of the buildings was imposed in furtherance
of the authority's planning policy, and it therefore satisfied the first test. I think it also
satisfies the third test. The second test raises more difficulty. The reasons for the
Secretary of State's decision on this part of the appeal are given in para 8 of his decision
letter, which included the following passage:
'It is evident that the local planning authority imposed the condition to remove
the hangars to safeguard their long-term policy for industrial development in rural
areas and to secure the future improvement of the amenity of the area of the appeal
site. It is considered, however, in the circumstances of this case, where planning
permission was sought merely for a change of use of existing substantial buildings,
that a condition requiring the removal of those buildings after the expiration of a
specified number of years was not sufficiently related to the change of use in respect
of which the planning permission was granted and was unreasonable. It is therefore
concluded that the condition was invalid. The allegation that [ISR] failed to comply
with the condition is therefore inappropriate. The appeal succeeds on ground (b)
and the enforcement notice is being quashed.'
Ground (b) is a reference to s 88( i)(b) of the 1971 Act which provides that an appeal may
be taken to the Secretary of State against an enforcement notice on the ground `(b) that
the matters alleged in the notice do not constitute a breach of planning control'. I am not g
sure whether para 8 is intended to mean that a condition for removal of buildings could
never, as a matter of law, be sufficiently related to planning permission which was
merely for a change of use (as distinct from permission for the erection of buildings), or
that, on the facts in this case, it was not related to the permission. On the whole I am
inclined to think that the former view is correct, because the only circumstance of the
case which is mentioned is that planning permission has been sought 'merely for a h
change of use of existing substantial buildings'. I am also influenced by the fact that that
appears to be the opinion of the Secretary of State's department as set out in the circular
5/68, dated 6th February 1968, issued by the former Ministry of Housing and Local
Government with its accompanying memorandum on 'The Use of Conditions in
Planning Permissions', para 9 of which includes the following sentence:
'A condition requiring the removal of an existing building, whether on the /
application site or not, will only be reasonable if the need for that removal springs
directly from the fact that a new building is to be erected.'(My emphasis.)
I [1947] 2 All ER 68o at 682, [1948] I KB 223 at 229
2 [1974 1 All ER 193 at 196, [1973)1 WLR 1549 at 1553

c.

b ti
al
VI

tiv

C

tc

re
Sc
PC

Cl

Li
th

e LE
Di
ph

f

g

ag.
Ne
au
a
ha:
1 9.
eni
the

apr

owluu
a:
b
9nav;a:(;n
h

arvl
i

Fist
a1ifi
9r 4
use
han
han

098011 All ER
owers to impose "such
those conditions, to be a
:A development. The
for an ulterior object,
e public interest.'
tg CO secure removal of
development is that it
pay compensation for b
tst be 'reasonable' in the
'ednesbury Corr 21 . Thus
able planning authority
20n-Thames Royal London
ly in the terms I have set c
be strictly necessary to
d within the third, but I
Doked.
these tests in the present
s imposed in furtherance
first test. I think it also d
ty. The reasons for the
1 in para 8 of his decision
the condition to remove
rial development in rural
y of the area of the appeal
this case, where planning
ring substantial buildings,
;s after the expiration of a
he change of use in respect
reasonable. It is therefore f
that [ISR] failed to comply
al succeeds on ground (b)
rovides that an appeal may
:ice on the ground '(b) that
)lanning control'. I am not g
removal of buildings could
ing permission which was
le erection of buildings), or
ission. On the whole I am
le only circumstance of the
been sought 'merely for a h
luenced by the fact that that
ent as set out in the circular
istry of Housing and Local
'The Use of Conditions in
ng sentence:
; building, whether on the j
teed for that removal springs
.' (My emphasis.)

HL

Newbury DC v Secretary of State (Lord Fraser)

747

That statement is, in my opinion, too absolute and the words emphasised are not
a supported by authority. If (as I am inclined to think) it explains the reason on which the
Secretary of Stare's decision was based, then the reason was, in my opinion, erroneous in
law. But even if that is so, I am satisfied that, if the Secretary of State had correctly
appreciated that a condition for removal of buildings attached to permission for change
of use might be valid, he would nevertheless have certainly decided that in the
circumstances of this case it was not sufficiently related to the permission and was
therefore invalid. There was nothing that I can see about the change of use to a wholesale
warehouse which required or justified a condition for removal of the buildings. The
reason why the planning authority ordered their removal was to improve or restore the
amenity of the neighbourhood by getting rid of ugly buildings. No doubt that was a
very proper object, but it had nothing particularly to do with the use of the buildings as
warehouses. The fact that the permission was in substance a temporary permission, as
the Court of Appeal held, does not seem to me to be relevant to this matter.
Accordingly I am of opinion that, even giving this condition the benevolent treatment
to which, like a byelaw, it is entitled, it was invalid. If planning permission had been
required for the change of use in 1962, the Secretary of State would have been right in
so deciding and also in deciding that, as the condition could not be severed from the
permission, the permission itself was invalid, although his reason for doing so was (on
d my reading of his letter) wrong.
I would allow the appeal by ISR with costs here and below against Newbury District
Council. The Secretary of State must bear his own costs throughout.
LORD SCARMAN. My Lords, the House has under consideration two appeals. Both
the Secretary of State for the Environment and the International Synthetic Rubber Co
Ltd (ISR') appeal against the reversal by the Court of Appeal of the decision of the
Divisional Court dismissing the appeal of the Newbury District Council (the local
planning authority') from a decision of the Secretary of State allowing 1SR's appeal against
an enforcement notice served on them by the Hungerford Rural District Council as
agent for the local planning authority to whose statutory functions and duties the
Newbury District Council has succeeded. Newbury District Council, as local planning
authority, seek to uphold a condition imposed by Hungerford Rural District Council on
a planning permission granted to ISR on 31St May 1962 to use two ex-Royal Air Force
hangars as warehouses for the storage of synthetic rubber. The condition was that 'the
buildings shall be removed at the expiration of the period ending December 31st
1972'. The Secretary of State, holding that the condition was invalid, quashed the
enforcement notice. The Divisional Court agreed. But the Court of Appeal, ruling that
the condition was valid, upheld the enforcement notice. This House gave leave to
appeal.
The Secretary of State announced his decision by letter dated 24th July 1975. He
accepted the facts as found by his inspector after a public inquiry held by him in January
i 975. The appeal site comprises two large aerodrome hangars on either side of an
unclassified road and enclosed in a perimeter fence at the former Membury airfield some
h five miles north-west of Hungerford and just south of the M4 motorway. The freehold
was vested in the Crown until 1961, when it was returned to the Gilbey family who had
owned the land before the war.
The airfield is an area allocated on the county map for service requirements but is
surrounded for the most part by land in agricultural use ('white' on the map, indicating
that it is not planned to disturb the existing use). The airfield was operational until
1947. From 1947 until 1953 the two hangars were used by the Ministry of Agriculture,
Fisheries and Food 'as a buffer storage depot'. In 1953 the depot was cleared and the
airfield transferred to the United States Air Force for their use. The nature of the USAF
use is not known. In 1954 the Royal Air Force took over the airfield (including the
hangars) for use as a sub-depot of No 3 Maintenance Unit. From 1955 to 1959 the
hangars were used by the Home Office for the storage of civil defence vehicles. In 1959
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planning permission was granted to Mr J S Gilbey (a member of the family whose land
it had been before the war) for use of the hangars for the storage of agricultural products
(including fertiliser). Permission was conditional on the buildings being removed at the a
expiration of the period ending 31St December 1964, which was later extended to 31st
December 1970. A certain Mr James was allowed to use, and did use, one of the hangars
for the storage of agricultural products and fertiliser. In 1961 ISR began to use one
hangar for the storage of synthetic rubber.
In 1962 there occurred the planning application and permission with which these
appeals are directly concerned. On 3rd May 1962 ISR applied for permission to use the b
two hangars `as warehouses for the storage of synthetic rubber', declaring (with strict
accuracy only so far as one hangar was concerned) that they were already in use for that
purpose. On 31st May 1962 planning permission was granted subject to conditions.
The relevant terms of the permission were that the local planning authority permitted
`use of two hangars on Membury airfield as warehouses ... subject to compliance with c
the conditions specified hereunder:— the buildings shall be removed at the expiration
of the period ending December 31st 1972.
..' The reasons for the conditions were stated
to be: '1. To accord with the local planning authority's policy regarding industrial
development in rural areas. 2.
To safeguard the amenities of the area.' ISR did not
appeal against the conditions. But two months later, in July 1962, they took a long lease
of the site, and put both hangars to use as warehouses.
On 5th November 1970 ISR applied for planning permission to use the hangars as
warehouses for a further 30 years (ie until the expiry of their lease) from 31St December
1972. Clearly ISR saw their right of use as based on a temporary permission expiring at
the end of 1972. Permission was refused, and on 25th June 1971 ISR appealed to the
Secretary of State.
ISR did not remove the hangars by 315t December 1972, but continued their use of
a
them. On 12th November 1973 the local planning authority served an enforcement
notice requiring ISR to remove them. ISR appealed to the Secretary of State against the
notice.
After stating the facts, the inspector, who took the public inquiry, concluded—.
'that there was a clearly established use of the appeal hangars when in Crown
occupation, prior to 1959, for storage. Food-stuffs were stored from 1947 to 1953, '
then the hangars were part of a sub-depot for No. 3 Maintenance Unit at Milton,
then from 1955 to 1959 they were used for storing civil defence vehicles.'
He noted that, after a gap in 1953, when the USAF had the use of the airfield, the
storage use was resumed and commented that `The application for permission for storage
in 1959 [the Gilbey application] appears to have been unnecessary'. Though his report
g
contains a very helpful discussion of what he calls `the legal implications' of the facts, he
was careful to leave them to the Secretary of State. He contented himself with two
recommendations confined to the planning aspects of the case: the first that, if the
Secretary of State decided that there had been a breach of planning control, the condition
for removal of the hangars should not be discharged, and the second that the planning
appeal should be dismissed.
Three questions arise on these facts. First, was planning permission required when it
was granted in 1962? I shall call this the existing use point. Secondly, if it was not, can
ISR now rely on an existing use right and so avoid the condition imposed, that the
hangars should be removed by the end of 1972? I shall call this the estoppel point.
Thirdly, if planning permission was required, was the condition one which the local
planning authority could lawfully impose? The first question turns on the true j
construction of the 1950 use classes order', the effective order in 1962. The second and •
third questions raise points of great importance in the law of planning control and tS
enforcement.
SI 1950 No 1131
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n and Country Planning Act 1971 consolidated the statute law relating to
2 2-5 3) provides for
general planning control, and Part V (ss 87-111) for the enforcement of planning
control. Section 22(1) (which reproduces the earlier law) defines development as
meaning 'the carrying our of building, engineering, mining or other operations in, on,
over or under land, or the making of any material change in the use of any buildings or
b ocher land.' Subsection (2) provides that certain operations or uses of land shall not be
taken to involve development of the land including—

a town and country planning in England and Wales. Part III (ss

`(f) in the case of buildings or other land which are used for a purpose of any class
specified in an order made by the Secretary of Stare under this section, the use
thereof for any other purpose of the same class.'

c This provision has been a feature of the legislation ever since the Town and Country

Planning Act 1947. A use classes order had been made under that Act in 1948 1 . It was
revoked and replaced by the 1950 use classes order, which is the effective order for the
purposes of these appeals. (In its turn it has been replaced by subsequent orders.) Where
a building or other land is used for a purpose of any class specified in the schedule to the
order, its use for any other purpose of the same class shall not be deemed to involve
d development of the land (art 3(1)). The schedule specifies, amongst other classes, 'Class
X—Use as a wholesale warehouse or repository for any purpose'.
The purpose of the use classes order becomes evident when one reaches s 23(1) of the
Act, which provides that subject to the provisions of the section 'planning permission is
required for the carrying out of any development of land'. Since a change of use within
a class is not deemed to involve development, planning permission for the change of use
e is not required. The effect, therefore, of class X is that premises previously used as a
repository for any purpose may be used as a wholesale warehouse, and vice versa. In
neither case does the law deem any development to be involved or require the grant of
planning permission. A comparison of the 1950 order with that of 1948, which it
revoked, is, in my judgment, permissible and instructive. The I950 order amalgamated
certain use classes to be found in the earlier order, thus permitting a wider range of
f changes of use to take place without the requirement of planning permission. The 1948
order placed use as a wholesale warehouse in class X and use as a repository in class XI; it
also included definitions of 'wholesale warehouse' and 'repository'. The I950 order has
no definition of either term; but, since the purpose of the order is the amalgamation of
certain use classes to be found in the 1948 order, it is legitimate, for the purpose of
construing the order, to note the meaning of these terms in the two use classes which the
g 1950 order has amalgamated into one (the new class X). The 1948 order provided that
'wholesale warehouse' means a building where business, principally of a wholesale nature,
is transacted, and that 'repository' means a building where storage is the principal use and
where no business is transacted other than incidentally to such storage.
It is common ground that ISR use the hangars as wholesale warehouses. If, therefore,
the lawful prior use was that of a 'repository for any purpose', planning permission was
h unnecessary, for there would be an existing use right entitling ISR to use them as
wholesale warehouses.
It is also common ground (though at one time the local planning authority was
disposed to deny it) that the Crown use, which began in 1947 and with two 'service'
breaks continued until 1959, was lawful. The inspector has found and the Secretary of
State has accepted that this use was 'for storage purposes'. In other words, the hangars
/ were buildings in respect of which there had been lawfully established an existing
storage use prior to the arrival of the ISR on site.
The sole issue, therefore, is as to the meaning to be given to the words 'repository for
any purpose' where they appear in the order. ISR's submission is that repository is (as
I
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defined in the 1948 order) a building used for storage, and that class X includes such use
'for any purpose'. The Secretary of State and the local planning authority submit that the a
context requires that a limitation be placed on the words Tor any purpose', namely a
limitation to the purposes of a storage business. This construction found favour with the
Divisional Court and the Court of Appeal. Reliance was placed on G Percy Trentham Ltd
v Gloucestershire County Council', a decision of the Court of Appeal. In that case the Court
of Appeal reached the unsurprising conclusion that use as a farm shed was not use as a
repository, Diplock LJ commenting that nowhere, except in a court of law, did he think b
it would be argued 'with gravity' that ordinary farm buildings are properly described as
'repositories'. In his judgment, however, Lord Denning MR essayed a definition of
repository. He said2: 'A repository means a place where goods are stored away, to be kept
for the sake of keeping them safe, as part of a storage business.' The Court of Appeal
applied this definition in this case. After hearing counsel's submissions for ISR (no doubt
very persuasive, if his argument in this House be any guide), Lord Denning MR felt that c
his 'one answer' must be 'a matter of impression'. So far, I agree. But then he added 3:
`My opinion is that no one conversant with the English language would dream of calling
these hangars a "repository" when filled with fire-pumps or synthetic rubber.' I cannot,
with respect, agree. I find that neither the standard English dictionaries nor my
experience of the English language as writer and student suggest that the qualification
'as part of a storage business' is to be embodied in the ordinary meaning of the word d
`repository'. The primary and literal meaning of 'repository' is what anyone acquainted
with its Latin origin would expect, a place or receptacle where things are stored. But
there is also an old established secondary meaning, 'a place where things are kept or
offered for sale: a warehouse, store, shop or mart'''. But this meaning is not limited to use
'as part of a storage business'. It embraces any business use, as distinct, for example, from
a repository used for domestic, museum or academic purposes. Two questions, therefore, e
arise. First, is 'repository' used in the order in its primary, or literal, sense? Secondly, if
not, is the term 'use as a repository' a reference to a general business use or to a use limited
to that of a storage business?
The language of the class is wide enough to permit the primary, or literal, meaning.
But the context, I think, makes the secondary, but well established, meaning the more
likely. In this respect, I note that Havers J, in Horwq v Rowsons, defined 'repository' as f
a building wherein goods were kept in the course of trade or business. Although the
various classes scheduled to the order make strange reading and include some oddly
assorted bedfellows, they are classes. The order being part of the apparatus of planning
control, I look for a planning link between the several members of each class, and this is
not difficult to ascertain, though the linkage is looser in some classes than in others. So
far as class X is concerned, if each of the two specified uses is a business use, the planning g
link between them is established without doing any violence to the English language.
But I cannot go the step further which was taken by Lord Denning MR in the Trentham
case' and construe the business use as limited to that of a storage business. The words 'for
any purpose', though consistent with a general limitation of the class to business use,
negative the possibility of limiting use as a repository to a specific type of business. The
express limitation of 'wholesale' on the warehouse use is to be contrasted with the express h
extension of the repository use to such use 'for any purpose'.
The question for decision is, therefore, whether the Crown use of the hangars for
storage purposes between 1947 and 1959 was a business use. The word 'business is apt
to include official or governmental business as well as commercial business. The
relevance of business to planning is that it is associated with a certain character of
I [1966] i All ER 70 t, [1966] I WLR 506
2 [1966] I All ER 701 at 703,[i966] 1 WLR 506 at 512.
3 [i979] 1 All ER 243 at 250, [1978]1 WLR 1241 at 1250
4 Shorter Oxford English Dictionary, 1944 edition and repeated in subsequent revisions
5 [1960] 2 All ER 881, [t 96o] i WLR 803
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development and a certain level of activity on and adjacent to the land, eg the type of
buildings and the level of traffic movement. As such, it matters not whether the Crown
a is storing goods in the hangars for the purposes of public business or a wholesaler for his
pr ivate business purposes or any other commercial enterprise for its business purposes.
To quote the 1948 order, 'where storage is the principal use and where no business is
transacted other than incidentally to such storage', the nature or purpose of the business
for which the repository is used is immaterial for planning purposes. The one essential
limitation, which is to be compared with the 'wholesale' limitation on warehouse use, is
implicit in the word 'repository', namely, that the principal use is storage. So understood,
class X does embrace the Home Office and Ministry of Agriculture, Fisheries and Food
use. Counsel for the local planning authority sought to avoid this conclusion by
submitting, correctly, that not all uses of land are included in the use classes order. He
urged on the House the proposition that the Crown use was `sui generis' (in English, a
distinct, unique use), and not covered by class X. I do not accept his proposition.
Properly considered, the Crown use was as much a storage use for its business as would
be that of any commercial enterprise for its business.
Accordingly, I think the Trentham' limitation, 'as part of a storage business', was
erroneous and that class X is wide enough to include the Crown use in this case. The
Crown did, and ISR do, use the hangars for storage, each for the purposes of their
business: and no business is transacted on the site save that which is incidental to
storage. My conclusion is, therefore, that the planning permission obtained by ISR in
1962 was unnecessary. There was an existing use right by virtue of class X of the use
classes order.
The estoppel point ('blowing hot and cold').

The Court of Appeal did not have to decide whether ISR by taking up and then
exercising the 1962 planning permission had estopped themselves from relying on their
existing use right, for the court was unanimous that no such right existed. But, as your
Lordships are agreed that planning permission was unnecessary, the point does now arise
for decision.
In the Court of Appeal, Lawton LJ found the point attractive, but, since it did not arise,
f expressed no final opinion. Browne LJ did not find the point attractive. He said 2:
will only say that as at present advised I am afraid that I do not agree with Lord
Denning MR on this point, except where the circumstances are as in Prossor v
Minister of Housing and Local Government 3 , and the cases which have followed and
applied that decision, viz where a new planning unit, and indeed in those cases a
new physical unit, has been created.
Lord Denning MR, however, was prepared to lay down a broad general principal. He
said4:
'Blowing hot and cold

'In case I am wrong about "repository", I must turn to the final point, which is
this. Seeing that [ISR] accepted the grant of planning permission in 1962 (subject
to the condition of removal), can they now turn round and say that they did not
need planning permission at all, being entitled, as they say, to use the hangars for
storing rubber without any permission at all? Counsel for [ISR] submitted that
they could. He referred to Mounsdon v Weymouth and Melcombe Regis Corpn 5 and
East Barnet Urban District Council v British Transport Commission6. But counsel for the
L1966) I All ER 7o at 703, [1966] i WLR 506 at 512
1241 at 1256
3 ('968) 67 LGR 109
4 r4 1979,1 All
243 at 250, [1978] I WLR 1241 at 1250
5 [1 960) i All ER 538, [1960] QB 645
6 [1 961] 3 All ER 878, [1962] 2 QB 484

z ['9791'All ER 243 at 255, [1978] 1 WLR
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planning authority on the other side referred to Brayhead (Ascot) Ltd v Berkshire
County Council', Prossor v Ministry of Housingz, Gray v Minister of Housing and Local
Government3, Petticoat Lane Rentals Ltd v Secretary of State for the Environment4 and a
Kingston-upon-Thames Royal London Borough Council v Secretary of State for the
Environment5. To my mind the maxim of law and equity applies here: qui sentit
commodum sentire debet et onus. He who takes the benefit must accept it with the
burdens that go with it. It has been applied recently in Halsall v Brke116 and E R Ives
Investment Ltd v High7. It is an instance of the general principle of equity considered
in Crabb v Arun District Council' and it is, in my view, particularly applicable in
planning cases. At any rate in those cases where the grant of planning permission
opens a new chapter in the planning history of the site.'
His last sentence is an echo of Prossor's case" which, I think, was correctly decided. But,
as I shall endeavour to show, it does not follow from the correctness of Prossor's case' that C
'the general principle' of equitable estoppel is applicable to planning cases.
As every law student who has read the opening chapters of Snell on The Principles of
Equity (now in its 27th edition (1973)) knows, equity, as a body of law ancillary to the
common law, developed so as to provide a protection for interests in property which was
more effective than the remedies available at law. The Court of Chancery acted on the
conscience of the legal owner of property. Equitable interests were strictly not u
proprietary in character, but rights in personam. Although they have developed a
proprietary character, they are not enforceable against all the world. The purchaser for
value without notice is not bound. In the field of property law, equity is a potent
protection of private rights, operating on the conscience of those who have notice of their
existence. But this is no reason for extending it into the public law of planning control,
which binds everyone.
The case law does not support Lord Denning MR's view. In Swallow and Pearson v
Middlesex County Council' Parker J refused to hold that the plaintiffs, having treated an
enforcement notice as a good notice, were estopped from denying its validity. He saidlo:
`. . . no person can waive a provision or a requirement of the law which is not solely for
his benefit but is for the public benefit.'
In Mounsdon v Weymouth and Melcombe Regis Corpnn a Divisional Court, which
included Lord Parker CJ, referred to 'the principle' applied in Swallow's case' with
approval and held that appellants who had obtained a conditional planning permission
were not precluded from arguing that it was unnecessary.
Although the point was not argued, this House in Pyx Granite Co Ltd v Ministry of
Housing and Local Government'" implicitly accepted Lord Parker CJ's view, for in that case
the appellant company, though it had obtained a conditional planning permission, was g
granted a declaration that their development was authorised by the Malvern Hills Act
192413 and so did not require permission.
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Counsel for ISR referred us to other cases to the same effect, notably East Barnet Urban

a District Council v British Transport Commission', in which Lord Parker q was a member of

the court.
Lords, I agree with the view so consistently expressed by Lord Parker CJ that it is
wrong to introduce into public administrative law concepts such as equitable estoppel
which are essentially aids to the doing of justice in private law. I forebear to discuss the
cases on which Lord Denning MR founded his view to the contrary because counsel for
b the local planning authority did not seek to rely on them. Indeed he based his argument
on Prossor's case2, the principle of which is independent of any equitable doctrine.
Suffice it to say of the authorities mentioned by Lord Denning MR in the passage which
I have quoted that, if and in so far as they suggest (and I do not think that they do) that
equitable estoppel has a place in the law of planning control, they are incorrect in law and
should not be followed.
In Prossor's case2 Lord Parker CJ enunciated a genuine planning principle. The
appellant's predecessor in title had obtained planning permission for the rebuilding of a
petrol service station on a by-pass. It was subject to a condition that no retail sales other
than the sale of motor accessories should be carried out on the site. The appellant
displayed on the site secondhand cars for sale. Being served with an enforcement notice,
he claimed an existing use right. Though it was held that he had not established an
d existing use right, the Divisional Court also held that, by reason of the exercise of the
planning permission to rebuild, the appellant was bound by the condition attached to the
permission.
The :ase has nothing whatever to do with equitable estoppel. The permission was for
a new operational development of the site, ie the rebuilding. Lord Parker CJ put it
thus3: The planning history of this site, as it were, seems to me to begin afresh on
e April 4, 1964, with the grant of this permission, a permission which was taken up and
used ..
Prossor's case2 has been followed in a number of cases. Their effect is accurately
summarised by Browne LJ in the passage from his judgment which I have already
quoted. Prossor's case2 was approved by the Court of Appeal in Gray v Minister of Housing
and Local Government' and by the Divisional Court (Lord Widgery CJ presiding) in
Petticoat Lane Rentals Ltd v Secretary of State for the Environment5. It has never, however,
been applied, so far as the research of counsel have been able to ascertain, to a change of
use case. In every case the permitted development which has been held to begin a new
planning history has been operational in character ie it altered the physical nature of the
land by building, mining or other engineering works.
Counsel for ISR submitted at the outset of his argument (and at that stage he was
g supported by counsel for the Secretary of State) that the principle in Prossor's case2 is not
applicable to a 'change of use' case, where there is no building or other physical operation
covered by the planning permission. Clearly it will be much more difficult to establish
the creation of a new planning unit or the beginning of a new chapter of planning
history where the unnecessary permission which has been granted subject to conditions
purports to authorise only a change of use. But such cases can exist, as at a later stage in
h the argument counsel for the Secretary of State was able to show, eg where permission
is granted to change the use of residential premises in single occupation to a multioccupation use. There is in such a case a wholly new departure, a new chapter of planning
history. It would be a negation of sound planning if the conditions attached to the multioccupation use could be avoided merely because prior to such use the premises had the
[1961]3 All ER 878, [1962]2 QB 484
(1968) 67 LGR 109
3 67 LCR 109 at 113
4 ( 1 969)68 LGR 15
5 ['971)2 All ER 793, [1971] WLR 1112

All England Law Reports

754

[1980] 1 All ER

benefit of an existing residential use in single occupation. I conclude, therefore, that
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Prossor's' principle is of general application where it can be shown that a new planning

unit has been brought into existence by the grant and exercise of a new planning a
permission. But, where Prossor's casel does not apply, the grant of an unnecessary
planning permission does not preclude a landowner from relying on an existing use
right.
On the facts of this case, it is, however, not possible to apply the Prossorl principle.
Planningwise, on the facts as found by the inspector and accepted by the Secretary of
State, there was no departure from the previous use substantial enough to justify the
inference that a new unit had been created or a new planning history begun. I, therefore,
reject the submission to the contrary made on behalf of the council.
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The validity of the condition

)1

My Lords, it is strictly unnecessary for me to express a view on the validity of the
condition. But the House has heard full argument on the point, and I have reached the
clear conclusion that the Secretary of State's decision that the condition was invalid
cannot be said to be incorrect in law. I think it right, therefore, to state briefly the
reasons for my conclusion.
The Divisional Court agreed with the Secretary of State. But the Court of Appeal
upheld the enforcement notice, ruling that the condition for the removal of the hangars
was valid. In their view, it fairly and unreasonably related to the permitted development,
i e the temporary use of the hangars as warehouses for the storage of synthetic rubber.
The Court of Appeal was entitled to reverse the Secretary of State only if he could be
shown to have made an error in law, see s 246 of the 1971 Act. The law is, I think, well
settled save for one small area of doubt. Counsel for ISR opening the appeal, suggested
8
that the law requires three tests of validity, all of which, he submitted, must be
satisfied. Counsel for the Secretary of State agreed with him. Counsel for the local
planning authority suggested that there were really only two. The difference between
them is semantic, not substantial. The three tests suggested are (i) the condition must
fairly and reasonably relate to the provisions of the development plan and to planning
considerations affecting the land, (2) it must fairly and reasonably relate to the permitted
development, and (3) it must be such as a reasonable planning authority, duly
appreciating its statutory duties, could have properly imposed. As counsel for the local
planning authority said, test (3) is almost invariably wrapped up in the first two; but it
is possible, though unusual, that a condition could in an exceptional case satisfy the first
two tests but fail the third.
My Lords, I accept the submission of the Secretary of State and ISR that there are these
three tests. The legal authority for the tests is to be found in the 1971 Act and its judicial
interpretation. Section 29(1) of the Act, substantially re-enacting s 14(1) of the 1947 Act,
provides as follows:
'Subject to the provisions of sections 26 to 28 of this Act, and to the following
provisions of this Act, where an application is made to a local planning authority for
planning permission, that authority, in dealing with the application, shall have
regard to the provisions of the development plan, so far as material to the
application, and to any other material considerations, and—(a) subject to sections
41, 42, 70 and 77 to 8o of this Act, may grant planning permission, either
unconditionally or subject to such conditions as they think fit; or (b) may refuse
planning permission.'
Though the subsection speaks of 'such conditions as they think fit', its opening words
impose a limitation on the powers of the local planning authority including the
I
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discretionary power to impose conditions. In dealing with the application for permission,
a they shall have regard to the development plan `so far as material to the application, and
to any other material considerations,' I construe 'material considerations in the context
of the subsection as a reference to planning considerations.
The subsection therefore expressly mentions the first two tests. The third test arises
from the application to the planning law of the reasonableness test as enunciated by Lord
Greene MR in Associated Provincial Picture Houses Ltd v Wednesbury Corpnl.
This view of the subsection and its predecessor has been accepted by a line of
authoritative judicial decisions, the most notable of which are Pyx Granite Co Ltd v
Ministry of Housing and Local Government 2 when in the Court of Appeal, and Fawcett
Properties Ltd v Buckingham County Council 3. In the Pyx Granite case Lord Denning said
that 'conditions ... MUSE fairly and reasonably relate to the permitted development'. In
Fawcett's case3 this House, in effect, adopted the three tests. Lord Cohen 5 considered that
the relevant questions which the court must answer were, as Megarry QC had submitted,
whether the scope of the condition was 'unrelated to the policy declared in the outline
plan or to any other sensible planning policy'. Lord Denning repeated his formula in the
Pyx Granite case4, adding, with a reference to the Wednesbury case', that 'they [le the local
planning authority] must produce a result which does not offend against common
sense'. Lord jenkins6 quoted Lord Denning's formulation in the Pyx Granite case' with
approval.
Fawcett's case3 renders it unnecessary to cite further authority, though there is plenty
in the books, to establish the three tests. They have been recognised and adopted by the
courts and this House.
The small area of doubt which remains is whether a condition for the removal of
existing buildings can ever satisfy the tests if the permitted development is limited to a
change of use. The doubt is whether in such a case the condition could ever be said fairly
and reasonably to relate to the permitted development. Indeed, the Court of Appeal has
interpreted the Secretary of State's decision as based on the view that in law no such
condition can be imposed on a 'change of use permission'. Browne i.,j7 put their view of
the Secretary of State's decision succinctly: . it is a holding of law that such a condition
can never be valid' (my emphasis).
My Lords, if the Secretary of State really did base his decision on this view of the law,
I would agree with the Court of Appeal that he erred in law. The point is not covered by
any clear authority. But I would reject such a view of the law as being wrong in
principle. First, the acceptance of an inflexible rule would, so far as it extends, preclude
the application in change of use cases of the three recognised tests of validity. There
would be substituted a rule of thumb for the exercise of the Secretary of State's judgment
on the facts of the appeal.
Secondly, so various are the circumstances and interests affected by a planning
permission that I would think it wrong, in the absence of an express statutory
prohibition, to assert that, as a matter of law, a condition requiring the removal of
buildings already in existence can never fairly or reasonably relate to a permission
limited to a change of use. And the 1971 Act contains no express prohibition, for s 29(1)
leaves the imposition of conditions to the discretion of the local planning authority (and
to the Secretary of State on appeal). The validity of a condition must, therefore, depend
in all cases on the application of the three tests to the particular facts. If the permitted

[947)z All ER 680, [1948] I KB 223
z [1958] All ER 625, [1958] 1 QB 554
3 [I960] 3 All ER 503(1961] AC 636
4 [1958]
t All ER 625 at 633, [1958] 1 QB 554 at 572
5
[t 960] 3 All ER 503 at 506, 507, [i 961] AC 636 at 66o, 662
6 [1960)3 All ER 5o3 at 522, (1961] AC 636 at 685
7 [1979] All ER 243 at 2 53, [1978] t WLR 1241 at 1253

756

All England Law Reports

[1980] 1 All ER

change of use is unlimited in time, it may well be fair and reasonable to require the
removal of some existing buildings as a condition of the permission. But, if the
permitted change of use should be for a limited period, the reasonableness of the a
condition may be more difficult to establish. In either case, the planning history, t he
situation of the land, the circumstances of all those interested in the land and the
existence of other statutory powers to achieve the same planning purpose would be
relevant considerations.
In his decision letter the Secretary of State gave the following reasons for holding the
condition invalid. He said, in para 8:
It is considered however in the circumstances of this case where planning
permission was sought merely for a change of use of existing substantial buildings,
that a condition requiring the removal of those buildings after the expiration of a
specified number of years was not sufficiently related to the change of use in respect
of which the planning permission was granted and was unreasonable. It is therefore
concluded that the condition was invalid.'
These words do not suggest to me that the Secretary of State committed himself to the
view of the law which the Court of Appeal has attributed to him. He noted that
permission was sought 'merely for a change of use of existing substantial buildings'; he
considered that the removal condition was 'not sufficiently related to the change of use
and was unreasonable. With the greatest respect, the Court of Appeal has misinterpreted
the Secretary of State's reasons. He did not hold that a condition for removal of buildings
attached to a 'change of use permission' could never be valid. He held that in the
circumstances of this case the condition was not sufficiently related to the permitted
change of use. The condition certainly related to the development plan and to planning
considerations and so satisfied the first test. But did it satisfy the second test? Was it
fairly and reasonably related to the permitted development, ie a temporary change of
use? This was for the Secretary of State in the light of all the circumstances to decide; and
he decided it. I would comment only that the Secretary of State, being the ultimate
authority on planning questions arising in the enforcement of planning control, is the
appropriate authority to determine whether a condition 'sufficiently', ie fairly and
reasonably, relates to the permitted development.
The Court of Appeal was led into error by their belief that the Secretary of State based
his conclusion on a statement to be found in the Ministry of Housing and Local
Government Circular 5/681. Lord Denning MR put it thus2:
'The present view of the ministry is contained in a circular which was issued in
1968 and is numbered 5/68. It is to the effect that, when an applicant applies for
permission to change the use of an existing building, the local planning authority, when
granting permission, can impose a condition limiting the period of time during
which the building may be so used: but cannot impose a condition requiring the
building to be removed at the end of that time. The crucial sentence in the circular
is this: "A condition requiring the removal of an existing building, whether on the
application site or not, will only be reasonable if the need for that removal springs
directly from the fact that a new building is to be erected." (Lord Denning's
emphasis.)
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I agree that the circular has no legal effect and that, if in the sentence quoted it purports
to lay down a rule of law, it is wrong. But how can it be said, as Lord Denning MR said, I
that this sentence in the circular represents 'the present view of the ministry on the
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law? The answer has to be, only if the Secretary of State's letter of decision is to be read
as saying so. But, my Lords, it says nothing of the sort.
a I conclude, therefore, that the Secretary of State made no error of law. That being so,
his view, that a condition requiring the removal of existing substantial buildings was not
s ufficiently related to the temporary change of use for which permission was granted in
this case, is unappealable: sees 246 of the 1971 Act.
My Lords, for all these reasons I would allow the appeals. I agree with the order for
costs proposed by my noble and learned friend Viscount Dilhorne.
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LORD LANE. My Lords, Royal Air Force Station Membury was a wartime airfield
built on requisitioned farming land. There were, apart from the usual concrete runways,
perimeter tracks, hardstandings and so on, and two hangars in which repair and
maintenance of aircraft could be carried out. The last aeroplane left Membury in about
1947. The hangars have since then had a chequered history. They are now (albeit
functionally useful) an eyesore in otherwise pleasant countryside and, if aesthetic
considerations were the only criterion, ought to be removed. The local planning
authority (now Newbury District Council) contend that that is also the position in law,
and the Court of Appeal have upheld that contention. They have decided that the
present owners, the International Synthetic Rubber Co Ltd ('ISR'), are in law obliged to
remove the hangars.
The history of the site, so far as it is known and material, is as follows. From 1947 to
1953 the hangars were used as a food storage depot by the Ministry of Agriculture,
Fisheries and Food. For brief periods in 1953 the United States Air Force and in 1954 the
Royal Air Force used the airfield for purposes which are not known. From 1955 to 1959
the Hone Office stored civil defence vehicles, fire-pumps and suchlike, in the hangars.
In 1959 planning permission was given for the use of the hangars for storage of
agricultural products, subject to the condition that the hangars should be removed by a
date later extended to 31st December 1970. In May 1962 permission was granted to ISR
as follows: 'Use of two hangars at Membury Airfield as warehouses'. That was qualified
by two conditions—
(i) The buildings shall be removed at the expiration of the period ending
December 3 1 st, 1972. (2.) The use shall be confined to storage and no materials
shall be stored which give rise to offence by reason of smell.'
For this reason: '(1) To accord with the local planning authority's policy regarding
industrial development in rural areas. (2) To safeguard the amenities of the area.'
The freehold title of the site was vested in the Crown until 1961. On 3oth November
[961 the site was sold to the former owner and then leased back to the Crown for a period
of 4o years. In _July 1962 (ie after receipt of the permission) the lease was assigned and
the hangars were sold to ISR. The terms of the particulars of sale imply, surprisingly,
that the hangars were being treated as chattels, distinct from the realty. Nothing now
turns on that point because the parties are all agreed that the hangars were and are, as one
would expect, part of the realty.
h Since then ISR has used the hangars continuously for the storage of synthetic rubber.
In November I970 they applied fora postponement of the removal date to 2002. That
was refused. By 31st December 1972 ISR had taken no steps to comply with the
condition by removing the hangars. In November 1973, therefore, the local authority
served an enforcement notice. ISR appealed under s 88 of the Town and Country
Planning Act 1971. An inquiry was held in January 1975. The Secretary of State's
decision letter was published in July of that year. He allowed the appeal on the grounds
that the condition imposed by the local authority was ultra vires and void. He further
dtheecipdlnnn
eadthiat the condition could not properly be severed from the permission and that
Planning permission as a whole was void. If this conclusion is right, there is nothing
at present to stop ISR continuing to use the hangars as warehouses. This is because they
started to use them as warehouses before 1963, and s 87(I) of the 1971 Act provides them
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in these circumstances with immunity. The Secretary of State's view of the matter was
upheld by the Divisional Court. The Court of Appeal, however, held that the condition
a
was not ultra vires, that the enforcement notice was lawful and should be obeyed.
The issues are these. First, was any planning permission necessary in 1962, that is, was
there an existing use which absolved ISR from the need for permission to use the hangars
as warehouses? Secondly, if such was the case, are ISR debarred from asserting that that
is so? This has been referred to as the 'blowing hot and cold point'. Thirdly, was the
condition requiring the removal of the hangars outside the proper powers of the local
planning authority and therefore void? If the first two questions are decided in favour
of the Secretary of State and ISR, the third, although remaining important, would not
affect the outcome whichever way it was decided.
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The use which ISR assert was sufficient to render planning permission unnecessary in
1962 was the Home Office's storage of civil defence vehicles from 1955 to 1959. That is
the basis on which the case has been fought throughout.
The Town and Country Planning (Use Classes) Order 1950' provides by reg 3(1) as
follows:
'Where a building . .. is used for a purpose of any class specified in the Schedule
to this Order, the use of such building . . . for any other purpose of the same class
shall not be deemed for the purposes of the Act to involve development of the land.'
Class X of the schedule is 'Use as a wholesale warehouse or repository for any purpose.'
The present use is undoubtedly as a wholesale warehouse. If the previous use was as
a `repository for any purpose', it follows that no permission was necessary because
permission is only required for development, and if the change was only from one class e
X use to another there was no development.
All those who have hitherto considered the matter have come to the conclusion that
the use by the Home Office as a store for civil defence vehicles was not use as a
`repository'. That being so, one naturally hesitates to differ, but I fear I must. The first
meaning of the word given in the Oxford English Dictionary is `A vessel, receptacle,
chamber, etc. in which things are, or may be placed, deposited or stored'. The hangars f
fell plainly within this definition. The Court of Appeal held that a repository means `a
place where goods are stored away to be kept for the sake of keeping them safe, as part
of a storage business'. If those last six words properly form part of the definition then the
Home Office use did not constitute the building a repository. But are those words
justified? Their origin is probably to be found in a judgment of Havers _I in Horwitz y
Rowson2 : — Repository", I think, means a building wherein goods are kept or stored, and g
I think that the keeping or storing must be in the course of a trade or business.' No
reasons are given for this conclusion. The same view was expressed (obiter) by Lord
Denning MR in G Percy Trentham Ltd v Gloucestershire County Council3 and reiterated by
him in the present case. As to the other point of view, exemplified by the Oxford
English Dictionary, Lord Denning MR said4:
`The one answer I can give to this argument is that it is a matter of impression, h
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depending on the meaning one gives to the word "repository" in one's own
vocabulary. My opinion is that no one conversant with the English language would
dream of calling these hangars a "repository" when filled with fire-pumps or
synthetic rubber.'
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No doubt there are few people, however, conversant with the English language, who i
would use the word `repository' at all. The question is: what does it mean in the 1950
I SI 1960 No 1131
2. [1960] 2 All ER 881 at 886, [1960] i WLR 803 at 810
3 [1966] i All ER 701 at 703, [1966]1 WLR 506 at 512
4 [1979] 1 All ER 243 at 249-250,[1978] WLR 1241 at 1249-1250
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The local authority contends further that even if the use made of the hangars by the
Home Office fell within class X of the 1960 order, nevertheless it is not open to ISR to rely
on that existing use by reason of their applying for, receiving and using the planning
permission of May 1962. In short they cannot now assert that no planning permission
was necessary in the face of their 1962 actions.
This contention has been put in a number of different ways. Lord Denning MR put
it thus':
'The truth is that, back in 1962, they had two inconsistent courses open to them.
One was to apply for a grant of planning permission; the other was to rely on any
existing use rights that might be attached to the site. Once they opted for planning
permission, and accepted it without objection, they had made their bed and must
lie on it. No doubt they did not know of the past history, but that was only because
they did not choose to rely on it. They should not be allowed to bring it up again
I ow.'
Lawton LJ found it unnecessary to decide the point. Browne LJ felt unable to agree
with the dictum of Lord Denning MR on this aspect of the case, except in so far as it
applies to circumstances where a new planning unit has been created. Nor does counsel
for the local planning authority seek to argue that the doctrine is of any more than
narrow application. He contends, on the strength primarily of the decisions in Prossor
v Minister of Housing and Local Government 2 and Leighton and Newman Car Sales Ltd v
Secretary of State for the Enyironment3, that where planning permission is 'sought, granted
and implemented' (as he puts it) the planning history starts afresh and any previous
existing use must be ignored. Alternatively the planning history starts afresh where 'the
acceptance and implementation' of the planning permission is inconsistent with reliance
on earlier existing right. It is inconsistent here, because the permission together with the
condition as to removal of the hangars cannot live with the existing use right. In
Prossor's case2 the local planning authority granted permission for the rebuilding of a
petrol station with a condition prohibiting any retail sales other than of motor
accessories. The appellant nevertheless displayed secondhand motor cars on the site. An
enforcement notice was served but the appellant claimed that the site had existing use
rights for the sale of secondhand cars. The Minister upheld the enforcement notice. On
h appeal to the Divisional Court Lord Parker CJ 4 had this to say:
... assuming that there was at all material times prior to April, 1964, an existing
use right running on this land for the display and sale of motor cars, yet by adopting
the permission granted in April, 1964, the appellant's predecessor, as it seems to me,
gave up any possible existing use rights in that regard which he may have had. The
planning history of this site. . . seems to me to begin afresh on April 4, 1964, with
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order? The word 'store' might perhaps have been employed, but that would have led to
confusion because the word is now commonly used to mean retail shop (eg 'village
a store'). To my mind 'repository' simply means a storage place. If there were any real
doubt about the matter it would, I think, be resolved by the words which follow, namely
'for any purpose'. It is difficult to see how those words can possibly mean Tor any
purpose provided it is a business purpose'. That is what the contention of the local
planning authority entails. In my opinion ISR had an existing use right under class X
and no planning permission was necessary.
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the grant of this permission, a permission which was taken up and used, and the sole
question here is: has there been a breach of that condition?'

a

The facts in Leighton and Newman Car Sales Ltd v Secretary of State for the Environment'
were very similar to those in Prossor's case'. Browne LJ in delivering the judgment of
the court said3 :
'[Counsel for the appellants] made some criticism of Prossor v. Minister of Housing
.but ... there is nothing to throw any doubt on the actual
decision in that case, which was that where (as in the present case) there has been an
application for a new planning permission and a grant of permission subject to an
express condition prohibiting a previous established use, and the new permission
has been acted on, the previous use is extinguished.'
and Local Government2

Taken out of context, those words seem to widen the scope of Prossor's case'. They
must, however, be read against the facts of the case which show that this was an extensive
development involving not only the original site but the addition of two adjoining sites
and the creation of access to the highway from the two new sites. It was, in short, the
classic Prossor2 situation of a new planning unit being born.
The other cases relied on by counsel for the local planning authority all tell the same d
story. Gray v Minister of Housing and Local Government4 was another rebuilding case.
Petticoat Lane Rentals Ltd v Secretary of State for the Environment5 concerned planning
permission to erect a building on an area of open land, a cleared bomb-site. Widgery
in the course of his judgment in the Divisional Court said6:
Tor my part I also think that it [se Prossor's case2] was entirely correctly decided,
but I think that in extending and applying it we should tread warily and allow our
experience to guide us as that experience is obtained ... but I am quite confident
that the principle of Prosser's case 2 can be applied where, as here, one has a clear
area of land subsequently developed by the erection of a building over the whole of
that land. Where that happens ... one gets in my judgment an entirely new
planning unit created by the building. The land as such is merged in that new
building and a new planning unit with no planning history is achieved.'
Those words seem to me to express precisely and accurately the concept underlying
Prossor's case'. The holder of planning permission will not be allowed to rely on any

existing use rights if the effect of the permission when acted on has been to bring one
phase of the planning history of the site to an end and to start a new one. It may not g
always be as easy as it was in the Petticoat Lane Rentals case5 to say whether that has
happened. There will no doubt be borderline cases difficult to dedde, but that does not
affect the principle. We were asked by counsel for the Secretary of State to say that the
principle can only apply where the permission granted is to build or rebuild or the like
and can never apply to cases where the permission is simply to change the use. I do not
consider that any such limitation would be proper. It is not the reason for the break in "
planning history which is important. It is the existence of the break itself, whatever the
reasons for it may have been. No doubt it will usually be a case of permission to build
which will attract the doctrine, but I myself would not altogether rule our the possibility
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that in some circumstances the permitted change of use might be so radical as to fulfil the
criteria
of Prossor's case'.
a
In the present case there is no such break in the history. The change of use from
repvoes arr to wholesale warehouse could not by any stretch of the imagination be said to
ted a new planning history or created a new planning unit. Indeed no one has
started
so contended. ISR succeed on this point.
Was the condition void?
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The Town and Country Planning Act 1971 provides:
... where an application is made to a local planning authority for
planning permission, that authority, in dealing with the application, shall have
regard to the provisions of the development plan ... and to any other material
considerations and—(a) . . . may grant planning permission, either unconditionally
or subject to such conditions as they think fit ...
`3(3,—(1) Without prejudice to the generality of section 29(0... conditions may
be imposed on the grant of planning permission thereunder. (b) for requiring the
removal of any buildings or works authorised by the permission, or the
discontinuance of any use of land so authorised, at the end of a specified period

d

Despite the breadth of the words `subject to such conditions as they think fit',
subsequent decisions have shown that to come within the ambit of the 1971 ACC and
therefore to be intra vines and valid a condition must fulfil the following three conditions:
(i) it must be imposed for a planning purpose; (2) it must fairly and reasonably relate to
the development for which permission is being given; (3) it must be reasonable, that is
e to say, it must be a condition which a reasonable local authority properly advised might
impose.
The first test arises directly from the wording of the material sections of the 1971
Act. The second test comes from the same sections as interpreted by Lord Denning in
Pyx Granite Co Ltd v Ministry of Housing and Local Government 2
and approved in this House
by Lord Keith of Avonholm and Lord Jenkins in Fawcett Properties Ltd v Buckingham
f County Council3 and by Lord Reid and Lord Guest in
Chertsey Urban District Council v
Mixnam's Properties Ltri4. The third test is probably derived from
Associated Provincial
Picture Houses Ltd v VVednesbury Corpn 5 , and ensures that the Secretary of State, if he
is
asked to review the actions of a local planning authority, may, even if tests (1) and (2) are
quite satisfied, nevertheless allow an appeal on much broader grounds, if the effect of the
condition would be to impose an obviously unreasonable burden on the appellant.
g
Decisions of the local planning authority should not, however, lightly be set aside on this
ground. As Lord Guest said in Chertsey Urban District Council v Mixnarn's Properties Ltd°:
'There should, however, in my view be a benevolent interpretation given to the
discretion exercised by a public representative body such as the appellants in
carrying out the functions entrusted to them by Parliament. Courts should not be
astute to find that they have acted outside the scope of their powers.'
In the present case there is no doubt that the removal of these hangars by 1972
together with their use meantime as a wholesale warehouse was the fulfilment of a
Planning purpose. The idea was in accordance with the development plan and amply
fulfilled the first test.
(i968)67
2 11958] I LGR 509
All ER 625, (1958]
3 (1960)3 All ER 503, (1961] QB 554
AC 636
4 (1964)2 All ER 627, [1965]
735
5 (1947)2 All ER 68o, (1948] AC
i KB 2.2.3
6 ('964)2.
All ER 627 at 637, (1065) AC 735 at 760-761
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It is on the second test, whether one treats it as part of test (3) (as counsel for the local
planning authority suggests one should) or as a matter to be considered separately, that
difficulty arises. The Court of Appeal has, unlike the Divisional Court, found that the a
obligation to demolish the hangars after ten years did truly relate to the permitted
development. Since the permitted development consisted not in permission to build but
in a change of use of the hangar to the purpose of a warehouse, it is at first sight hard to
see how the conclusions of the Divisional Court can be faulted. As Robert Goff .' said in
his judgment:
'I cannot see how a condition that the buildings be removed related to the
permitted development in the present case, which was the use of the building as a
warehouse for synthetic rubber.'
The Court of Appeal took the view that the application by ISR should be interpreted as
an application for temporary use of the two hangars as warehouses, and that the
permission should be read as permission for temporary use. So interpreted, it is said, a
condition which specified a period of temporary use and a condition which required
removal of the hangars at the end of that period both related to the permitted
development. Assuming that those glosses on both the application and the permission
are legitimate, it still seems to me, with respect to the reasoning of the Court of Appeal,
that a condition requiring the hangars to be demolished cannot fairly be said to relate to
the use of the hangars as warehouses. The fact that the use is to be temporary does not
bring the requirement to demolish into any closer relationship with the permitted
development. In my opinion the Secretary of State arrived at the correct conclusion,
namely that the condition did not relate to the permitted development, was void and
therefore failed, taking with it the permission to which it was annexed.
It is not altogether clear on what precise basis the Secretary of State reached this
decision. We have been shown a circular emanating from the Ministry in 19681
containing certain guidelines which it suggests should be observed by local planning
authorities when considering applications for planning permission. Paragraph 9 of that
document states as follows:
'Is the condition relevant to the development to be permitted? Unless it can be shown
that the requirements of the condition are directly related to the development to be
permitted, the condition is probably ultra vires . . . The condition must be expedient
having regard to the development which is being permitted; and where the
condition requires the carrying out of works, or regulates the use of land, its
requirements must be connected with the development permitted on the land
which forms the subject of the planning application.'

So far there can be no criticism. These suggestions are simply an amplification of the
second test. At the end of para 9, however, come the following words:
'A condition requiring the removal of an existing building, whether on the
application site or not, will only be reasonable if the need for that removal springs
directly from the fact that a new building is to be erected.'
That is too sweeping a proposition. No doubt a condition requiring the removal of a
building will usually relate to the permission only if the permission has been to erect a
new building. There may however be exceptional cases, and some possibilities were
suggested in argument, where a requirement to remove could properly be said to relate
to a mere permission to change the use. In short the test is: does the condition fairly
relate to the permission? and not: does the condition spring directly from the fact that a i
new building is to be erected? It is not clear which test the Secretary of State applied
here. The decision at which he arrived was correct whichever test he applied.
The Use of Conditions in Planning Permissions (Ministry of Housing and Local Government
circular 5/68 dated 6th February 1968)
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Since the decision was correct, the provisions of RSC Ord 94, r 12(5) do not require this
to remit the matter to the Secretary of Stare for rehearing.
House
would allow the appeal and restore the order of the Secretary of State. I agree with
the order for costs proposed by my noble and learned friend Viscount Dilhorne.

Appeal allowed.
Treasury Solicitor; Herbert Smith & Co (for ISR); Sharpe Pritchard & Co (for the
b Solicitors:
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Mary Rose Plummer Barrister.

Hanlon v Law Society
COURT OF APPEAL, CIVIL DIVISION
LORD DENNING MR, SIR JOHN ARNOLD P AND DONALDSON LJ
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Legal aid — Certificate — Scope of certificate — Matrimonial cause — Certificate to prosecute suit
or divorce, to continue property proceedings and to apply for an injunction — Single contribution
assessed 'in respect of proceedings' — Proceedings — Whether certificate covering ancillary
proceedings regardless of prolongation or extent — Legal Aid Act1 974' S 9(6).
Legal aid — Charge on property recovered for deficiency of costs — Property recovered or
preserved in proceedings — Recovered or preserved — Property adjustment order in matrimonial
proceedings — Matrimonial home ordered to be transferred to wife absolutely — Wife already
having equitable interest in home because of her contribution to marriage — Whether matrimonial
home 'recovered or preserved' by wife — Legal Aid Act 1974, 59(6) — Legal Aid (General)
Regulations 1971 (SI 1971 No 62, as amended by SI 1976 No 628), reg 18(10)(C).
Legal aid — Charge on property recovered for deficiency of costs — Enforcement of charge —
Discretion of Law Society — Matrimonial home occupied by wife and children of family — Court
likely to postpone order for possession if charge sought to be enforced — Wife wishing to sell
matrimonial home and buy smaller house — Whether Law Society bound to enforce charge —
Whether Law Society having discretion to postpone enforcement — Whether charge able to be
transferred to substitute home — Legal Aid Act 1974, s 9(6) — Legal Aid (General) Regulations
1971 (Si 1971 No 62, as amended by SI 1976 No 628), regs a 8(2o)(c), 19(2).

The husband and wife were married in 1957. In 1963 a matrimonial home was
purchased in the husband's name with a mortgage. The parties contributed equally in
money and work to the family and the marriage. In 1971 the wife was granted an
emergency legal aid certificate to prosecute a suit for divorce and to apply for an
,Iding is to be erected.'
injunction restraining the husband from entering the matrimonial home or otherwise
doubt a condition requiring the removal
molesting her. The certificate was extended from time to time until 1972 when a full
ssion only if the permission has been to e
certificate was granted 'to prosecute a suit for divorce and to continue proceedings under
exceptional cases, and some possibilities
[s17 of the Married Women's Property Act 1882] and to apply for an injunction'. The
rnent to remove could properly be said to
ife was required to make a contribution of L11 5 towards the costs of the proceedings.
:. In short the test is: does the condition
She was granted a decree of divorce, was given custody of the two daughters of the
he condition spring directly from the fact
marriage, and a property adjustment order was made under s 24 of the Matrimonial
t clear which test the Secretary of State ap Causes Act 1973 requiring the husband to transfer the matrimonial home, the equity in
itch was worth about j 1 0,000, to the wife absolutely. The wife incurred costs totalling
was correct whichever test he applied.
.,S,025 , made up of f925 for the main suit and applications for an injunction, L1,1 5 0
lissions (Ministry of Housing and Local Govern
or applications for custody and access, and L5,95o in respect of the property adjustment
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