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1. INTRODUCTION
1.1 Counsel assisting the Board of Inquiry C'BoarcT) in relation to the Northern
Corridor Improvements Proposal C'NCI Project" or "Project") respectfully refer to
a number communications and requests from the Board for advice or
information, as follows.
1.2 Minute No. 8 of the Board stated the following:
U-L To assist the Board of Inquiry understand relevant
positions, Counsel for the applicant, Auckland Council,
and the Board of Inquiry, as well as any other counsel
who feel it is relevant to their case, are to address:
a. The issue of bundling the application. As the
proposal includes a single non-corn plying actMty
in the suite of resource consents, counsel are to
discuss if it is appropriate in thfs case to bundle,

or ft the matters are sufficiently unrelated to the
non-complying activity that the non-compfyfng
activity should be unbundled.
b. The lawfulness of conditions concerning
moniton'no within the construction area of the

Rosedale Landfill site that may require the
applicant to take over any responsibilities that
Auckland Council has under its consents.
2. The Board of Inquiry directs that the matters above are
to be addressed during legal submissions at the hearing."

1.3 By email dated 12 July 2017, the Board requested the following:
Mr Berry to address from a legal perspective the
apDropriateness and/or desirability of side agreements to deal with
mitigation measures. This was particularly noted in the JWS
Transport - Construction, but it is considered that it is likely to be
proposed elsewhere.rr

1.4 The Board also requested that Counsel Assisting advise on the following:
n... which conditions should attach to which consent/s. rr

1.5 As regards the latter issue, we advised that the New Zealand Transport Agency's
CXNZTA//) planners are working on a table identifying which conditions relate to
each notice of requirement C'NoR//) or resource consent and suggested that we
await the outcome of that exercise. That suggestion was accepted by the EPA as
being a sensible approach and we have not therefore addressed that aspect of
the conditions in these submissions.
1.6 Other issues were also raised during the first and second days of the hearing
relating to:

(a) The area of reclamation for the purpose of assessing mitigation offsetting
requirements;

(b) The legal position of the North Harbour Hockey people; and
(c) Procedural issues relevant to the Waste Management NZ settlement.
Purpose and scope of submissions
1.7 The purpose of these submissions is to:
(a) Address the issues that the Board has sought assistance with; and
(b) Comment on some other issues that the Board may wish to focus on
which, given the large measure of agreement that has been reached,
relates to the proposed conditions.
1.8 We address these matters under the following heads:

(a) Bundling the applications (Section 2).
(b) Rosedale landfill conditions (Section 3).
(c) Appropriateness of side agreements (Section 4).
(d) Waste Management settlement - procedural issues (Section 5).
(e) Whether management plan conditions should attach to designations and
/ or resource consents (Section 6).
(f) "In general accordance" conditions (Section 7).

(g) Management plan conditions (Section 8).
(h) North Harbour Hockey - legal position (Section 9).
(i) AUP provisions relating to reclamation of the stream (Section 10).

2. WHETHER THE APPLICATIONS SHOULD BE BUNDLED
Context
2.1 The Project requires resource consent for a range of activities. For the most
part, the consents required are controlled, restricted discretionary or
discretionary activities. One aspect of the proposal requires consent as a noncomplying activity.

2.2 The aspect of the proposal which triggers the need for a non-complying resource
consent is described in Transport Agency's planning evidence (Mr McGahan) as:1
n... the reclamation of a series of highly modified watered urses Just
to the south of Watercare's Pond I2 (existing in a combination of
concrete dish channels and grassed areas) to accommodate the
works."

2.3 The activity is a non-complying activity on the basis that Auckland Council
planners consider that the modified (concrete lined) watercourse constitutes a
"stream" because it follows the same path as a historic overland flow path in
that location.3 There is disagreement between Auckland Council and NZTA as to
the extent of the stream being reclaimed, which depends upon the interpretation
of the AUP. The Board has requested that we address this issue and we do so in
Section 10.
2.4 Mr McGahan's evidence4 notes that because all of the resource consents are
integrally linked, he has taken the approach of bundling the applications.
2.5 As noted, the Board has raised the following issue:
"As the proposal includes a single non-complyfng activity in the
suite of resource consents, counsel are to discuss if it is
appropriate in this case to bundle, or if the matters are sufficiently
unrelated to the non-complying activity that the non-compfying
activity should be unbundled.//

The concept ofvxbundling/r- relevant legal principles

2.6 Before assessing the issue before the Board in the context of this Project, it is
proposed to consider the relevant legal principles where a consent authority is
required to consider multiple consents for a single proposal with different activity
statuses.

Relevant RMA provisions
2.7 Section 87A of the RMA sets out the various classes of activity status into which
activities may fall and provides for the manner in which they must be treated. It
anticipates discrete activities giving rise to one resource consent application.
2.8 The RMA does not provide any direction in relation to the appropriate treatment
of applications in which a number of consents are required for a range of
activities with differing activity status. As a result, a significant body of case law
1 McGahan EIC at [8.6].
2 The reference to Watercare's pond is a reference to the Rosedale Wastewater Treatment Plant.
3 McGahan EIC at [8.7].
4 McGahan EIC at [5.2].

has developed to deal with the activity status of related but separate consents
required for a single project or work,
Early case law - where discretion limited, assessment "/n the round" may not be
possible
2.9 The original principle relating to this issue was established by the case of Locke
v Avon Motor Lodge.5 That case is authority for the proposition that where a
number of consents are required for a proposal they should not be treated
individually - rather, the more stringent activity status should apply to the entire
proposal and the proposal should be considered "in the round/'6

2.10 Exceptions to this principle were identified in a number of cases (Rudolf Ste/ner
School v Auckland City Council7 Aley v North Shore City Council8 King v
Auckland City Council9 and Bayley v Manukau City Council10), in which the Locke
principle was considered to apply except where one of the activities for which
consent is sought is a restricted discretionary or controlled activity. In such
cases it may not be appropriate to apply the Locke approach because the
activity to be considered does not consist of the whole of the proposed
development, but only those aspects of it which the Council has specified as
remaining for its consideration. An assessment of the proposal "in the round77
therefore may not be possible.

2.11 In Southpark Corporation Limited v Auckland City Council11, the Environment
Court (His Honour Judge Sheppard) reviewed these authorities and concluded

that:
"From these authorities, ft is our understanding that while the
Locke approach remains generally applicable, so a consent
authority can consider a proposal in the round, not split artificially

into pieces, that approach is not appropriate where (a) one of the
consents sought fs classified as a controlled activity or a restricted
discretionary activity, and (b) the scope of the consent authority's
discretionary judgment in respect of one of the consents is
relatively restricted or confined, rather than covering a broad
range of factors; and (c) the effects of exercising the two consents
would not overlap or have consequential or flow on effects on
matters to be considered on the other application, but are
distinct."

5 (1973) 4 NZTPA 17.
6 See e.g. Southpark Corporation Ltd v Auckland City Council [2001] NZRMA 350.

7 (1997) 3 ELRNZ 85.
8 [1998] NZRMA 361.
9 [2000] NZRMA 145.
10 [1998] 4 ELRNZ461.
11 Southpark Corporation Limited v Auckland City Council [2001] NZRMA 350 at paragraph 15.

Subsequent authorities - unbundlina aDDropriate in a broader range of
circumstances
2.12 Later cases have confirmed that, despite the dictum in Southpark, the
"unbundling" of related applications may be appropriate in a broader range of
circumstances and that the activity status of the proposal will not necessarily be
a determining factor.
2.13 In Darby v Queenstown Lakes District Council12 consents were required under
the operative district plan for controlled, restricted discretionary, discretionary,
and non-complying activities in relation to redevelopment of a site for continuing
use as a youth hostel. His Honour Judge Bollard reviewed the relevant
authorities from courts at all levels (starting with Locke) and said:
[33] It appears to us that the effect of the various authorities
above-cfted can be summarised as follows. In many cases it will
be appropnate for a consent authority to consider a proposal in the
round, because failure to do so would mean artifidaUy splittfna it
up without considering the interrelatincf issues that relate to the
overall I'udament required to be made in the circumstances, and to
determining whether or not the Act's purpose will be suitably
served. However if a particular consent that is sought is plainly
limited in its scope and nature, and the effects of exercising the
consent would not overlap or have consequential or flow-on effects
in relation to effects stemming from the exercise of any other
consent required for the proposal - then the application for that
consent may be adiudaed individually on its merits.
(Emphasis ours.)

2.14 In Darby, the Court considered that the application for non-complying activity
consent to a gable intrusion into the recession plane could be assessed on its
own whereas the building's proposed west wing, which required restricted
discretionary activity consent, could not be considered separately to the off
street parking required because there was an interrelationship between the two
consents. Darby has been cited with approval in a number of cases13.

Summary of the legal position
2.15 The relevant legal authorities can be summarised as follows:
(a) The principle in Locke remains the starting point for the consideration of
proposals requiring multiple consents, so that generally proposals should

12 [2007] NZRMA 420.
13 Mead v Queenstown Lakes District Council [2010] NZ EnvC 207; Friends of Pelorus Estuary
Incorporated v Narf borough District Council [2009] Your Environment 114; Newbury Holdings Limited

v Auckland Council [2013] NZHC 1172.

be "bundled" and considered together, with the most stringent activity
status applying to all consents.
(b) However, subsequent case law has made clear that:
(I) "Bundling" is not always appropriate; and
(ii) The "unbundling" of a proposal may be considered regardless of
the activity status of the consents sought.

(c) Bundling is not appropriate where:
(i) One or more of the consents sought is classified as a controlled
activity or a restricted discretionary activity - because that would
expand the consent authority's jurisdiction beyond what is

contemplated by the RMA; and
(ii) The scope of the consent authority's discretionary judgment in
respect of one of the consents is relatively restricted or confined,
rather than covering a broad range of factors and can therefore
be separated from the remainder of the "bundled" consents for
the purpose of assessing the applications; and
(iii) The effects of exercising the two consents would not overlap or
have consequential or flow on effects on matters to be
considered.

2.16 The reasoning in the recent decision of the High Court in Urban Auckland v
Auckland Council14 is consistent with the above analysis.
The NCI - should the resource consents be bundled?
2.17 The key issue in the context of the present applications is whether the
reclamation consent should be "bundled" with the other resource consent
applications which have a more favourable activity status so that the entire
proposal needs to be assessed as a non-complying activity, thus requiring the
need to satisfy one of the section 104D "gateway tests".
2.18 The key question is: "what is the relationship of the consents sought?" Thus:

(a) If the activities sought to be authorised by the reclamation applications
can be considered to be entirely separate, with effects that will not

[2015] NZRMA 235.

overlap or have consequential or flow on effects on other elements of the
proposal, it will be appropriate to "unbundle77 them from the rest of the
consents so that they can be considered separately.
(b) If not, the applications must be considered together, so that noncomplying activity status will apply to the whole proposal.
2.19 Counsel for NZTA made the following submission:15
UJn this case, given the extent to which the proposed activities are
interrelated or overlapping, ft is considered appropriate for the
resource consent applications to be 'bundled' together and
considered jointly as being for a non-complying activity. The noncomplying reclamation activity occurs as a consequence of filling
watercourses, and is therefore not distinct from the earthworks,
diversions and construction of structures to be authorised by other
resource consents."

2.20 The submissions of counsel for Auckland Council are that:16
"...there is an 'overlap of effects^ between the various regional
consents sought. In particular, in relation to filling in the
Constellation dry dam, this requires consent for the reclamation of
the streams, earth works, diversion and discharge or water,
discharge of contaminants. These consents all "overlap" in that
they relate to the same area, and cannot be separated out from
each other.rr

2.21 This approach was also accepted by all planners present at the expert planners'
conference.17

Submission
2.22 To the extent that both NZTA and Auckland Council, and all planners, consider
that there are overlapping, consequential or flow-on effects in relation to the
discharges and structures required, it is clearly arguable that it is appropriate to
"bundle//the consents.

2.23 Given that the legal / procedural risks associated with bundling lie with NZTA,
we submit that it is appropriate to proceed on the assumption that NZTA/s
approach to bundling is appropriate.
2.24 Bundling the applications so that the Project as a whole as a non-complying
activity ("all in the pot") does not preclude the Board from considering the
effects of each element of the Project (and proposed mitigation of those effects)
by reference to the relevant provisions of the partly operative Auckland Unitary

NZTA Opening Legal Submissions/ at paragraph 3.24.
Auckland Council Opening Statement, at paragraph 11.5.
JWS Planning/ at 5(d), page 4.

Plan C'AUP'Q. Thus, if the Board has any issues in relation to a particular aspect
of the Project, it can and should assess that activity in light of relevant plan
criteria irrespective of activity status under bundling - such an approach is
clearly permissible under sections 104 and 171.

3. ROSEDALE LANDFILL CONDITIONS
Context
3.1 Development of the Busway and the shared use pathway C'SUP'Q requires that
the Project encroach upon the Rosedale Closed Landfill. The landfill will need to
be excavated and various pieces of monitoring equipment relocated.
3.2 Auckland Council is responsible for monitoring the landfill. Auckland Council and
the Agency have agreed that, largely for health and safety reasons, NZTA should
undertake the monitoring required under Auckland Council's consents. This is

reflected in the Project Alliance Agreement Appendix A14: Landfill ("PAA:
Landfill") which is an agreement between NZTA and Auckland Council which is
yet to be finalised, but a draft of which is attached to Ms Eldridge's evidence.
3.3 The issue that the Board has requested that Counsel Assisting address in legal
submissions is:
"The lawful ness of conditions concerning monitoring within the

construction area of the Rosedale Landfill site that may require the
applicant to take over any responsibilities that Auckland Council
has under its consents.r/

Conditions - overview
3.4 Our understanding of the Landfill conditions is as follows:

(a) NZTA is required to develop a Landfill Management Strategy C'LMS") in
consultation with Auckland Council's CLCLRteam.

(b) The LMS is intended to be a document by which NZTA and CLCLR agree
on a range of matters relating to the construction activities within the
Landfill area. The matters to be addressed are set out in the PAA:
Landfill. The LMS must be consistent with that agreement.
(c) NZTA is required to prepare various plans, including a Landfill
Reinstatement Works Plan (ULWRP//) and Landfill Construction Method
Statements ("LCMS").

(d) NZTA is required to ensure that the monitoring programme is
implemented in accordance with the LMS. Although the LMS condition
does not address monitoring:

(i) The PAA: Landfill requires that NZTA is responsible for
undertaking all monitoring activities in accordance with the
existing Landfill Consent conditions; and

(ii) The LWRP is required to include information in relation to
continuous gas monitoring for the duration of the works.
Expert conferencing - outcomes
3.5 Expert conferencing on Landfill matters was undertaken on 20 June 2017. The
landfill experts reached agreement on all issues. The JWS Landfill recorded that
the Landfill experts sought the assistance of the Planning experts to draft
amendments to the conditions in order to implement their agreed approach.
3.6 The Landfill experts joined the Planning expert conferencing on Thursday, 6 July
2017 in order to amend the conditions to implement the Landfill experts'
agreement. The outcome of that conferencing was that several amendments
were made to the conditions, with the result that all Landfill and Planning
experts reached agreement.
Conditions - McGarr review
3.7 Mr McGarr undertook a review of the Landfill conditions to assess whether all
relevant effects are properly addressed by them. His conclusion per his
memorandum to the Board dated 14 July 2017 is that:
"....the proposed conditions are sufficient to ensure that the

potentially sfgnificant effects of the works in the Landfill area
associated with the NCI Project are properly addressed, but could
benefit from amendment and restructure to improve legibility, as
set out in Attachment 1 ff.

3.8 The amendments to the conditions proposed by Mr McGarr are attached as
Appendix A. In addition to improving legibility, the proposed amendments:
(a) Require NZTA to undertake continuous gas monitoring for the duration of
the construction works in the vicinity of the Landfill, in accordance with

the LMS;and
(b) Require the LRWP to set out methods for undertaking that monitoring.

3.9 It is submitted that these amendments are necessary to provide more clarity as
to what NZTA is required to do.
Consideration of potential issues
3.10 Potential issues that arise in relation to the above matter relate to the following:

(a) Applicants taking on local authority duties.
(b) Undertaking monitoring on third party land.
(c) NZTA acting as the agent of Auckland Council in undertaking the
monitoring.

(d) The ongoing liability of Auckland Council under its existing resource
consents.

3.11 We turn to each below.
Exerc/s/nQ local authority duties
3.12 There is case law to the effect that a condition will be invalid if it requires an
applicant to take on a significant part of the local authority's duties.18 However,
in this case the duties proposed to be taken on by NZTA are Auckland duties of a
consent holder rather than Auckland Council's duties as a local authority. No
issue therefore arises.
Monitoring on a third party's land

3.13 The conditions would require NZTA to undertake monitoring, etc., on third party
(i.e., Auckland Council) land. There are two relevant lines of case law:
(a) One suggests that if compliance with a condition would impact on the
legal rights of third parties, the condition should not be imposed unless
the affected third parties consent to the execution of the work and the
manner of its execution.19

(b) The other is to the effect that it would be ultra vires to impose a
condition requiring off-site work to be undertaken that requires the

18 Alexander v Auckland City Council (1999) 5 ELRNZ 411; Aqua King Ltd v Marlborough District
Council EnvC W054/00.
19 Kiwi Property Management Ltd v Hamilton C/&c-Council (2003) 9 ELRNZ 249 (EnvC).
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consent of third parties, where the applicant had not obtained those
consents.20

3.14 In the present circumstances, NZTA is volunteering the conditions and Auckland
Council agrees to the conditions. As a result, under the Augler principle, it is
submitted that the conditions are not unlawful because they have been
volunteered and agreed to by the third party. As a result, NZTA would be
estopped from arguing that the conditions are not lawful.
NZTA acting as Auckland Council's agent
3.15 Irrespective of the conditions of consent, there is no impediment to Auckland
Council appointing NZTA as its agent under Auckland Council's existing consent
to undertake the monitoring.
Auckland Council liability
3.16 Even where responsibility for monitoring is imposed upon NZTA under these
conditions, Auckland Council cannot absolve itself of its liability under the
enforcement and prosecution provisions of the RMA.
3.17 The upshot is that none of these potential issues present an impediment to the
adoption of the approach proposed.

Validity of conditions
3.18 Having reviewed the conditions (as proposed to be amended by Mr McGarr) in
light of the Newbury21 tests, and given the matters addressed above. Counsel
Assisting is satisfied that no issues arise as to the lawfulness of conditions in
respect of NZTA undertaking monitoring on behalf of Auckland Council to the
extent that the conditions:

(a) Are for a resource management purpose.

(b) Fairly and reasonably relate to the Project to be authorised by the NoR in
that NZTA is to undertake the monitoring because the works proposed by
NZTA will prevent Auckland Council from accessing part of the site to
undertake the monitoring.
(c) Are not unreasonable.

20 Campbell v Southland District Council Wl 14/94 (PT); Dart River Safaris Ltd v Kemp [2000]
NZRMA 440 (HC).
21 Newbury DC v Secretary of State for the Environment; Newbury DC v International Synthetic

Rubber Co Ltd [1981] AC 578; [1980] 1 All ER 731 (HL).
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Legal submissions of NZTA and Auckland Council
3.19 Counsel Assisting agrees with the following statements in the opening legal
submissions of counsel for NZTA:
"7.9 To avoid doubt it was not intended that the Transport

Agency would take over any legal responsibility for compliance
with Auckland Council's resource consent obligations. Even if this

had been the intention, any condition which purported to direct
sivc/7 an outcome would be ineffective. The NCI resource consent
conditions cannot alter the requirements of a separate resource
consent granted to Auckland Council. Counsel would be happy to
consider any further refinements to the conditions if the Board has
concerns with the wording proposed in the Planning Joint Witness
Statement.
7.10 However, as a practical matter it is submitted that there

is nothing improper about the Transport Agency undertaking
monitoring under the NCI resource consents, and the results of

that monitoring being used by Auckland Council to satisfy
requirements of its own resource consents. Auckland Council,
rather than the Transport Agency, would remain legally
responsible for satisfying the Auckland Council consent conditions.rr

3.20 Counsel Assisting also agrees with the following statements in the opening legal
submissions of counsel for Auckland Council as they are consistent with what
Counsel Assisting addressed above:
"11.10 The Council acknowledges that the monitoring
undertaken by the consent holder does not obviate the
need for the Council to ensure compliance with any of the
conditions of its existing consents - effectively NZTA will
be acting as the Council's agent In undertaking its
monitoring obligations under the Council's consents,
because the Council !s unable to access the site.
However, if there was any breach of the conditions on the
Council's consents, the Council would still have
responsibility for that as a consent holder.
11.11 To the extent that the Board may have any concerns

around the fawfulness of NZTA agreeing to undertake this
further monitoring (effectively as the Council's agent),

the Council notes that NZTA has volunteered to
undertake this monitoring (as part of the landfill
management strategy under Condition LW.1B on an
Augier basis).rf

3.21 In brief summary. Counsel Assisting has no concerns about this aspect of the
NCI Project.

4. APPROPRIATENESS OF SIDE AGREEMENTS
Context
4.1 Issues have arisen between NZTA and Auckland Transport (nAT/) concerning
potential effects of the NCI Project on bus transport, consultation with AT re the
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need for diversions and damage to roads from construction traffic, as reflected
in the following statements in the JWS on Transport and Traffic (Construction):
"The experts recommend that:

• Either a condition and/or a side agreement is provided to
include triggers for action in the event that the effects on
public transport are greater than anticipated (refer to
paragraphs d, e, f and i above).
• Either a condi'tion and/or a side agreement should explicitly
provide for Auckland Transport to be consulted, and informed
as early as possible when there are to be temporary works
requiring diversion routes to local roads (refer to paragraph

k(ii) above).
• Either a condition and/or a sfde agreement is provided to
Include provision for addressing local road damage due to
construction traffic during NCI Project construction (refer to

paragraph k(iii) above).rf
4.2 The Board's request to address the legal perspective regarding the
appropriateness / desirability of using side agreements to address effects arises
from this JWS.
4.3 The first two issues above (bus transport and the need for diversions) have been
addressed via amendments to the conditions of consent agreed at the
conferencing of the planners to include Conditions CTMP.6 to CTMP.6D in the
consent conditions.
Discussions with counsel for AT
4.4 Prior to commencement of the hearing, counsel for AT, Mr Bangma, advised
Counsel Assisting the Board that:
(a) AT agrees that inclusion of Conditions CTMP.6 to CTMP.6D addresses the
issues regarding effects on public transport and consultation with AT.
Those conditions are attached as Appendix B.
(b) A side agreement to address the issue regarding damage to AT/s roads
was being discussed between NZTA and AT but, in the absence of a side
agreement, the issue of remediation of damage to ATs roads should be
addressed via conditions of consent.
4.5 Mr Bangma/s opening statement for AT advised that 22

Paragraph 4.4 of NZTA's opening legal submissions.
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(a) The comprehensive changes to the Construction Traffic Management Plan
conditions (CTMP conditions) have addressed issues regarding effects on
public transport and consultation with AT, subject to some amendments
to Condition CTMP.6D so that AT may request a review of the PTTMP and
NZTA having to consult with AT regarding the review23; and

(b) NZTA and AT are continuing to work on the wording of appropriate
conditions and that AT is hopeful that satisfactory wording can be agreed
and presented to the Board24.
4.6 It therefore appears that a side agreement may not be the mechanism proposed
to address the outstanding issue regarding damage to roads. Nevertheless, side
agreements are addressed below.
The Courts^ attitude towards side agreements
4.7 The Environment Court has in the past expressed some reservations about side
agreements, particularly regarding the possibility that parties at some time in
the future may seek to enforce them on the basis of an alleged compromise of
proceedings in that Court.
4.8 In Bon/fant Investments25, the parties proposed to settle the appeal by consent
on the basis of amendments to the consent conditions and a side agreement
that made a commitment to establishing a new treatment process in a specified
time frame. His Honour Judge Skelton stated the following regarding the
proposal:
UJn ... two cases I expressed reservations about the practice of
entering into a side agreement, particularly if at some future time
a party sought to enforce such an agreement on the basis of an
alleged compromise of proceedings before this Court. I doubted

whether this could be done as a matter of public law. I am still of
that view.
In this case, it appears the parties have sought to overcome this
concern by entering into a deed. But it is a deed that appears to
commit the applicant to certain courses of action... that will
require, inter alia, obtaining amendments to the conditions of the
consents that are the subject of these proceedings. I was
concerned that in this way either or both of the present consenting
authorities, and on appeal this Court, could be faced with merit
arguments based on this commitment. rr

4.9 In summary. Judge Skelton's concerns related to:

23 Paragraphs 4.6 to 4.7 of NZTA's opening legal submissions.
24 Paragraph 4.8 of NZTA's opening legal submissions.
25 Bonifant Investments Ltd v Canterbury Meat Packers Ltd C 78/96 which involved resource
consents to authorise the operation of the wastewater treatment and disposal system for a meat packing
works.
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(a) The lawfulness of citing a compromise of the proceedings as the basis for
a binding agreement; and
(b) The potential for a side agreement to affect future decision making by
consent authorities and the Court.
4.10 Counsel in that case submitted that neither the consent authorities nor the Court
would be expected to allow the terms of the deed to influence future decision
making under the RMA. In the end. His Honour examined the deed and was
satisfied that the above issues were not a concern and stated:
"... I think it is important that agreements or deeds of agreement,
as in this case, are carefully scrutinised by the Court before ft
consents to the disposal of appeals in terms agreed by the
parties."

4.11 The latter observation is probably the most important aspect of the case for
present purposes and is in line with Your Honour's comments on Day 1 of the
hearing to the effect that if what is in the side agreement is necessary to
mitigate an effect of a proposal it will require scrutiny from the Board.
Function and appropriateness of side agreements
4.12 In our submission, the utilisation of side agreements in the RMA context is not
inappropriate as a matter of principle - they are frequently used, sometimes as
stand-alone documents and sometimes alongside conditions of consent. Indeed,
side agreements can be highly beneficial to the extent that they can:
(a) Include greater detail than conditions; and
(b) Address matters that cannot appropriately be addressed by conditions,
e.g., the relationship between the parties to the side agreement and
imposition of obligations on both parties, rather than just the consent
holder.
4.13 Just this month. His Honour Judge Thompson issued a consent order authorising
a major geothermal power station expansion at Ngawha in Northland. The
memorandum in support of the draft consent order:
(a) Referred to a side agreement between the applicant (Ngawha Generation
Limited) and the Department of Corrections to address fire / explosion

risk to the Northland Region Corrections Facility; and
(b) Explained in some detail what that agreement achieved in terms of
addressing fire / explosion risk.
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4.14 No issue was raised regarding addressing fire / explosion risk via the side
agreement, in addition to the conditions of consent.
4.15 The Environment Court's Practice Note 2014 C'Practice Note") makes clear that
side agreements are appropriate if they achieve outcomes that are beyond the
jurisdiction of the Court. It states:
"5.1 The ADR process generally

(c) Mediation and other forms of ADR are particularly wellsuited to resolve many environmental disputes. ADR
techniques are often highly cost-effective compared to
proceeding to a full hearing before the Court, and
outcomes may also be reached beyond the iurfsdfctfon of
the Court in a hearing by wav of side agreements that

will not be part of an Order made by the Court - see (i)
below...

(i) Mediation and other ADR processes can sometimes
produce, in addition to resolution of the proceeding
actually before the Court, outcomes that are beyond the

iurisdiction of the Court. Such additional matters should
not be included in a draft Consent Order, but should
instead be recorded in a separate agreement that may be
enforceable in other forums."
(Emphasis ours.)

4.16 We agree with the concept underpinning questions directed to counsel by Your
Honour on Day 1 of the hearing to the effect that if the purpose of a side
agreement is to mitigate the effects of a project, it will need to have greater
"visibility" in the hearing process and be the subject of greater scrutiny by the
Board than a side agreement that addresses, for example, the relationship
between the parties.
4.17 As a matter of principle, if adverse effects need to be mitigated to make a grant
of consent appropriate, the requirement to do so should be addressed in
resource consent conditions, even if the side agreement imposes separately
enforceable obligations in that regard.
4.18 In summary, it is submitted that the following factors are relevant to
consideration of side agreements:
(a) Side agreements represent a valid and useful mechanism for imposing
obligations on parties and addressing relationship matters that could not
be achieved by conditions of consent and are particularly appropriate to
address issues that are beyond the jurisdiction of the Court.
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(b) Where mitigation is required to address the adverse effects of a proposal
on the environment the mitigation should be addressed via conditions the role of side agreements should be limited to matters which it is not
generally appropriate to address via conditions26.

(c) Related to (b), the Environment Court / Boards of Inquiry should
scrutinise side agreements to ensure that they do not deal solely with
matters that should be addressed by conditions - the more that a side
agreement is relevant to addressing effects, the greater the degree of
scrutiny.

(d) Side agreements cannot and should not preclude consent authorities or
the Environment Court from performing the duties and exercising the
powers it has under the RMA and nor should they influence future
decision making by consent authorities under the RMA.
(e) The enforcement of side agreements is a matter for the civil courts.
Submission
4.19 Counsel Assisting submits that there is no impediment to NZTA and AT reaching
agreement in relation to road damage. However:
(a) If the obligations are required to mitigate an effect of the project, it is
more appropriate that the main obligation is contained in consent
conditions (even if the side agreement addresses obligations relevant to
satisfying that requirement); and
(b) If a side agreement is used and it is relevant to mitigating effects, the
Board will wish to give it closer scrutiny than if it was simply addressing
commercial or relationship issues.
4.20 Counsel for NZTA indicated in their legal submissions:
"7.14 It is submitted that it is appropriate for matters such as
these to be addressed in agreements with submitters where:
a The effects at issue are specific to the submitter. In this
instance the side agreement is akin to affected party approval and

provides the flexibility for solutions to be altered in the future by
agreement between the parties and without the need to change
conditions;
b They relate to relationships between organisations; or

26 In that regard we respectfully adopt the comments of Counsel for Auckland Council at
paragraph 11.13 of the Council's opening submissions.
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c The submitter is also a landowner, whose agreement fs
needed in order for the Project to proceed (such as in relation to
local roads or the Closed Rosedale Landfill). The Board can in these
instances be confident that the issues will be resolved to the
satisfaction of the landowner."

4.21 Counsel Assisting generally agree with these propositions; however, in relation
to (a) and (c), and depending on the circumstances, it may still be appropriate
for the Board to wish to scrutinise the side agreement - in our view, that is not
excluded by the nature of the party that the applicant is entering into an
agreement with.

5. WASTE MANAGEMENT NZ LTD SETTLEMENT
Context
5.1 At the hearing on 18 July 2017, counsel for Waste Management NZ Ltd
C'WMNZ//), Mr Pilkinton tendered a joint memorandum advising that settlement
has been reached on the basis that NZTA and WMNZ have entered into a
mitigation agreement. No amendments to conditions appear to be contemplated.
5.2 Your Honour sought clarification as to whether, in light of the agreement

reached with NZTA:
(a) The WMNZ submission was to be withdrawn; and

(b) Whether it is appropriate to withdraw the evidence of Mr Kennedy and
Ms Brabant per paragraph 6 of the joint memorandum filed, given Her
Honour's indication that evidence is not evidence until it is read or
entered.

Submission
5.3 In response to an indication for assistance, I advised that we are dealing with a
similar situation at the East-West Link C'EWL//) where a settlement has been

achieved between the Auckland Heliport Limited Partnership C'AHLP") and NZTA
based on a side agreement plus amended conditions. As regards the amended
conditions the parties have agreed that:

(a) The AHLP submission will stand in order to provide the Board with
jurisdiction to impose the condition; and

(b) AHLP's evidence will stand to provide the evidential basis for the
imposition of the conditions.
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5.4 We can advise that the EWL Board considered the matter in chambers yesterday
morning, with the outcome that the Bol is happy with that approach and the
conditions and will soon issue a minute confirming that it will impose the
conditions requested.
5.5 That may be of general assistance if similar situations arise. However, the
current situation with WMNZ is different. Given that the matter is being dealt
with entirely by way of side agreement with:
(a) no amendments to conditions and,
(b) it seems, with no third parties being affected there would appear to us to be no impediment to the complete withdrawal of the
WMNZ submission and evidence. That is obviously a matter for WMNZ.
5.6 However, we agree with Your Honour that if the WMNZ submission is not
withdrawn the Board will need to deal with it - in which case:

(a) The Board is still seised of the matter and will need to decide whether it
wishes to scrutinise the side agreement given that it is the document
that is being relied on to address adverse effects on a submitter; and

(b) WMNZ will need to consider the extent to which the evidence of its
witnesses is necessary to support the submission.
5.7 The Board may wish to express a view that assists WMNZ in terms of approach.

6. WHETHER MANAGEMENT PLAN CONDITIONS SHOULD ATTACH TO

DESIGNATIONS AND / OR RESOURCE CONSENTS
Context
6.1 As outlined in their Opening Statements, NZTA27, Auckland Council28 and
Auckland Transport29 disagree as to whether conditions relating to the various
management plans required by the authorisations sought should attach to the
designations, resource consents, or both.
6.2 As noted, the Board has requested Counsel Assisting to advise on:
"...which conditions should attach to which consent/s.

27 Opening Statement for NZTA at [7.4] and [7.5].
28 Opening Statement for Auckland Council at [12.1] to [12.6].
29 Opening Statement for Auckland Transport at [9.1] to [9.3].
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6.3 For the reasons already outlined, these submissions do not address whether any
conditions should attach to particular designations or resource consents.
However, we will review the outcome of the process that NZTA and Auckland
Council are currently undertaking in that regard, alongside Mr McGarr.

NZTA position
6.4 NZTA/s position is that the conditions should be structured as follows30:
(a) Conditions that manage temporary construction effects (including
management plans) and which should fall away once construction
activities are completed should be attached to the (regional) resource
consents.

(b) Only conditions that relate to the Project's ongoing operational effects
should attach to the designations.
6.5 The basis for NZTA's position is that31:
(a) The resource consents largely relate to construction activities and will
authorise the majority of construction effects, whereas the designations
relate to the ongoing use and maintenance of the State Highway
network.

(b) That approach:
(i) Avoids any confusion as to whether conditions relating to
construction activities apply to future operation or maintenance
activities; and
(ii) Removes the need for conditions relating to construction effects
to have to be formally withdrawn at a later date or otherwise be
left sitting on the designations.
(c) NZTA/s planner, Mr Burn, considers that attaching any further conditions
(such as the management plan conditions) to the designations would be
inconsistent with the "principles" implicit in sections 176(2) and

176A(3)(f) of the RMA.

30 See paragraphs [7.4] to [7.5] of the Opening Statement for NZTA and Burn EIC at [15.21] and
[15.22].
31 McGahan EIC at [13.15].
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Auckland Council and AT position
6.6 Auckland Council's position (supported by AT) is that32:
(a) As a result of how NZTA has structured the conditions, the designations
are not subject to conditions relating to various management plans,
specifically the Construction Environmental Management Plan,
Construction Traffic Management Plan, Dust Management Plan and Lizard
Management Plan ("the management plan conditions");
(b) These management plans are necessary to avoid, remedy or mitigate
adverse effects associated with the land use aspects of the Project and
generally do not relate to the activities authorised by the (regional)
resource consents;

(c) To be valid, a resource management condition must relate to the effects
generated by the activity that is being consented;
(d) Accordingly, the conditions should be amended so that conditions
addressing land use effects attach to the designations33.
6.7 Counsel Assisting supports the position outlined by the Council and AT for the
reasons outlined below.
Legal issues arising
6.8 Two legal issues arise in this context:
(a) Would the management plan conditions be effective and enforceable if
attached only to the resource consent conditions as proposed by NZTA?
(b) If the management plan conditions would not be effective and
enforceable as structured by NZTA, what is the appropriate basis for
determining how the conditions should be divided between the
designations and resource consents?

32 Opening Statement for Auckland Council at [12.1] to [12.6].
33 We expect Auckland Council's position is that the management plan conditions should attach to
both the designations and resource consents. However, this is not specified in either Mr Bangma's legal
submissions or the evidence of Mr Turner or Ms Hart.
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Legal principles relevant to division of conditions between the
designations and resource consents
6.9 In addressing how the conditions should be divided between NZTA's
designations and resource consents, it is necessary to first briefly consider:
(a) The RMA provisions relevant to the Board's power to impose conditions
on both types of authorisation; and
(b) Legal authorities relevant to those provisions.
Board's power to impose conditions on NoRs and resource consents - sections

108 and 149P of the RMA
6.10 The Board's power to impose conditions on resource consents is provided by

section 149P(2) of the RMA, by which it is required to consider an application for
a resource consent in terms of sections 104 to 112 and 138A of the RMA as if it
were a consent authority. This includes section 108 of the RMA, under which a
consent authority is entitled to impose "any condition" on a resource consent
that it "considers appropriate7'34.
6.11 Section 149P of the RMA empowers the Board to impose conditions on NZTA's

designations via section 149P(4) which states:
n(4) A board of inquiry considering a matter that is a notice of
requirement for a designation or to alter a designation -

(a) must have regard to the matters set out in section 171(1) and
comply with section 171 (1A) as if it were a territorial authority;
and

(b) may (i) cancel the requirement; or
(ii) confirm the requirement; or
(Hi) confirm the requirement, but modify it or impose conditions on
it as the board thinks fit; and
(c) waive the requirement for an outline plan to be submitted
under section 176A."
(Emphasis ours.)

6.12 The language of section 149P(4)(b)(iii) is similar to section 108 of the RMA and
cases decided under the latter provision can therefore be considered in
addressing the application of both sections.
Section 108(1) of the RMA.
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6.13 The Board's broad discretion to impose conditions on both resource consents
and designations is subject to Administrative law principles which govern the
validity of conditions. We turn to those now.
Relevant leoal authorities reaardinQ power to impose conditions
6.14 There are various legal authorities on this issue. Your Honour succinctly
encapsulated the relevant legal tests regarding the Board's power to impose
conditions on both designations and resource consents in the Final Report and
Decision of the Board of Inquiry into the Proposed Men's Correctional Facility at
Win35 as follows:

Y257 The Board's power to impose conditions was also a topic of
submission, particularly for the Council and the Local
Board. It is accepted that the Board may impose such

conditions as ft thinks fit, but clearly also the usual tests for
validity of conditions apply. We agree that conditions must:
(a) Be for a resource management purpose and not for
an ulterior one;

(b) Be fairly and reasonably related to the proposed
work;
(c) Not be so unreasonable that a reasonable planning

authority, duly appreciating its statutory duties,
could not have imposed it (or so unreasonable that

Parliament clearly could not have intended that
such a condition should be imposed);
(d) Not be ultra vires;
(e) Not involve a delegation of the Board's duty;
(f) Be enforceable (eg a condition will be
unenforceable if it relies on compliance by third
parties);
(g) Not lack finality.
In addition, there needs to be a logical connection
between the proposed development and a particular

proposed condition. fWaitakere City Council v Estate
Homes Limited [2007] NZRMA 137, paragraph [66]],'

The NCI - would NZTArs management plan conditions be effective and
enforceable if applied only to the resource consents?
6.15 As unitary authority, Auckland Council will be responsible for administering and
enforcing both the designation and resource consent conditions. In this context,
there can in our submission be greater flexibility in how the conditions are
Publication No: EPA 0056, September 2011 at [25].
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structured than if those responsibilities were split between separate consent
authorities. At first blush, the unitary nature of the Council can give rise to the
question: "Does it really matter?"
6.16 Counsel Assisting respectfully submit that it does matter (from a practical
perspective) which authorisations (designations and / or resource consents) the
conditions attach to. Our concern is that if the Board were to approve the
conditions in the format currently proposed by NZTA, it could not be confident
that those conditions would effectively manage all of the Project's effects,
particularly construction effects.
6.17 The scope of resource consents required for the Project is limited to the

following:
(a) Land use consents pursuant to sections 9(2) and 13 of the RMA (mainly
earthworks);
(b) Consents for the taking, using, damming and diversion of water pursuant

to section 14 of the RMA;
(c) Discharge permits pursuant to section 15 of the RMA; and
(d) Consents under the Resource Management (National Environmental
Standard for Assessing and Managing Contaminants in Soil to Protect
Human Health) Regulations 2011 for disturbance to contaminated soil.
6.18 However, the management plan conditions are intended to address effects that
go well beyond the scope of those resource consents and which will arise from
the exercise of land use activities authorised by the designations, e.g., effects
from the construction of structures required as part of the Project/ such as the
State Highway 1 and State Highway 18 interchange ramps, is a good example36.
6.19 If the management plan conditions only attach to the resource consents, there is
a risk that the conditions may not be enforceable in respect of construction
activities that NZTA undertakes in reliance on the designations, rather than the
resource consents. For example, the Council may not be able to:
(a) Take enforcement action against NZTA in reliance on the resource
consent conditions to address noise arising from the construction of the
interchange structures (as opposed to earthworks activity, which may

We agree with Auckland Council's Opening Statement at [12.5] in that regard.
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even be completed by the time some of the interchange structures are
being constructed).
(b) Use the resource consent conditions to address construction traffic
arising from materials being delivered to and from the site (as opposed
to the arrival and departure of earthworks trucks).
6.20 The effect of obtaining designations is that NZTA does not have to obtain land
use consents under the AUP in respect of any activity that is authorised by the
designations37. There will be no other opportunity for those effects to be
considered or addressed by Council in the context of a resource consent
application. For that reason, we consider that the Board must be satisfied that
the effects of those activities will be adequately avoided, remedied or mitigated
by conditions attached to the designations - not resource consents that can
expire or be surrendered.
6.21 NZTA's position is that "the management of effects on the environment where
these occur in designations are to be addressed through Outline Plan of Works7'38
C'OPW//). We consider that there is a risk that the OWP process will not provide
an appropriate or adequate opportunity for the Council to address any
outstanding effects, given:
(a) The inability for the Council to impose further conditions in approving an

OWP; and
(b) The short time frames available for considering and processing the OWP.
In accordance with section 176A of the RMA, a territorial authority has
20 working days to assess an outline plan and to make any requests for
changes. If no changes are requested within 20 working days, the
requiring authority (in this case NZTA) can start work.
6.22 NZTA/s rationale for adopting this approach is so that NZTA would not need to
remove these conditions from the designations once construction was complete,
as both Messrs Bum and McGahan are suggesting39 would otherwise need to
occur. However, we submit that:
(a) There is no legal or practical reason why if the management plan
conditions were imposed on the designations, NZTA would need to
remove these conditions from the designations once construction was

37 Section 176(2) of the RMA.
38 JWS Planning at [7.4.3(c)].
39 Bum EIC at [15.22] and McGahan EIC at [13.15(0].
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complete. There are numerous examples of designations for reading
infrastructure projects where conditions relating to construction effects
have been allowed to remain in the relevant district plan postconstruction, without that creating any issues for NZTA.40
(b) In any event, if that is necessary, the designations can be altered with
relative ease.

6.23 In our submission, neither factor represents sufficient justification to put in place
the system of conditions proposed. Thus, having regard to the legal principles
outlined above, it is submitted that the Board should ensure that the
management plan conditions attach to the authorisation for the activity that they
are intended to manage. Thus, if the conditions have been imposed:
(a) To avoid, remedy or mitigate effects arising from land use activities (i.e.
requiring consent under section 9(3) of the RMA), they should attach to
the designations; and
(b) To avoid, remedy or mitigate effects arising from activities requiring
consent under the regional plan (i.e. sections 9(2), 13, 14 or 15 of the
RMA), they should attach to the resource consents.
6.24 We acknowledge that this may seem highly academic given that we have one
Unitary Authority and one highly responsible requiring authority / government
agency so this situation may never arise. Having said that, implementing NZTA's
proposals would simply out of line with legal requirements under the RMA - if
there is a way to do it correctly per the preference of the Council that has to
monitor and enforce the consents, it is appropriate to do so unless an equally
suitable alternative is identified. We turn to that issue now.
How should the conditions be restructured to be effective and
enforceable? Options available to the Board
6.25 In our submission, the Board should take a principled but pragmatic approach in
deciding how the conditions should be structured and whether the management
plan conditions should attach to the designations and / or resource consents. In
doing so, we submit that:
(a) The Board's starting point should be to consider the nature of the activity
being authorised, as outlined above;

40 For example, it is expected that the conditions for NZTA/s Waterview project will continue to
remain on the designations and in the AUP/ even though construction of that project is now complete.
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(b) It is appropriate for the Board to acknowledge that there will be areas of
overlap and that all conditions will be administered and enforced by
Auckland Council, as a unitary authority; and
(c) It is not necessary to ensure the conditions are "strictly" divided in
accordance with the respective local authority functions under sections

30 and 31 of the RMA.
6.26 Using that approach, there are at least two options for how the conditions may
be structured and where the management plan conditions should "sit" within
that structure.
Maintain separate conditions - attach management plan conditions to all
6.27 The first option would be to maintain a separate set of consent conditions for the
designations and resource consents (as currently proposed by NZTA) but attach
the management plan conditions to both the resource consents and
designations. That would be appropriate to address effects that may arise from
activities that NZTA undertakes in accordance with both authorisations.
6.28 This structure / approach would be consistent with:

(a) The condition sets adopted for both the McKays to Peka Peka and Ara
Tuhono - Puhoi to Wellsford Road of National Significance: Puhoi to
Wellsford Section; and

(b) The condition set NZTA is proposing for its East West Link project, which
is also currently before a Board of Inquiry.
Single set of conditions
6.29 Alternatively, a single set of conditions could be developed that does not
specifically attach any of the conditions (other than the general designation and
resource conditions) to either the designations or resource consents that apply
to all aspects of the Project, as required. This structure would be consistent with
that adopted for the Waterview project.
Conditions review
6.30 Counsel Assisting are happy to be involved in an overall review of the conditions
with counsel for NZTA, Auckland Council and other parties, as the Board has
indicated should occur. This is likely to be a more productive exercise if the
overall approach to conditions (i.e., how conditions should be divided between
the designations and resource consents) is agreed first - and the Board may
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wish to express a preference in that regard by reference to the various
approaches that have been taken in the past. We address that issue below.
6.31 The Board has indicated that before any revised conditions are presented to the
hearing, these should if possible be agreed by counsel. In light of that, the
Board may wish to express a preference for how it considers the conditions
should be structured, having regard to the legal principles and available options
outlined above.

7. "GENERAL ACCORDANCE" CONDITION - CONDITION 1
Context
7.1 The proposed conditions for the designations and the resource consents contain
a "Condition V, which requires the Project to be carried out in "general
accordance with the General Arrangements Sheets 1 - 10//.
7.2 The "general accordance" condition in both the NoR (DC. 1) and resource consent
conditions (RC.l) has remained in the JWS Planning version of the conditions.
While there were slight differences between those conditions in the original
versions, the two conditions are now identical, other than the reference to the
Project Alliance Agreement Appendix A14 Landfill in the resource consent
conditions.
7.3 Mr McGarr has pointed out to us that the conditions themselves refer to specific
documents (which form part of the application) in various places, which are not
listed in Condition RC.l of DC. 1. While the reference to those specific documents
is sufficient to ensure that the Project is undertaken in accordance with the
application documents where specifically required, those documents could also
be listed in DC. 1 and RC.l if the Board considered that necessary.
Key issue
7.4 Auckland Council's Key Issues Report identified that this requirement falls short
of the normal requirement imposed by Auckland Council for consented activities
to be undertaken in accordance with all or most of the documentation lodged as

part of the application (while also acknowledging that a traditional "Condition V
is increasingly falling out of favour).
7.5 The issues which arise in the context of a "condition 1" with so much flexibility
are:
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(a) Uncertainty about the scope of the work to be undertaken and whether
the effects of the full scope of work that would be undertaken had been
assessed;
(b) A risk that neighbouring landowners may be affected in a manner not
originally contemplated if, once a contractor is appointed, the means of
implementing the Project transpire to be different from that reflected in
the application documents; and
(c) A question as to whether the conditions proposed are adequate to avoid,
remedy or mitigate the effects of the proposal.
7.6 In short, there may be scope for the design of the Project to be altered in a
manner that results in effects that are different to those assessed in the AEE or
addressed in the evidence before the Board, but still to be "in general
accordance'7 with the General Arrangements Sheets.
Submission
7.7 In our submission, to the extent that the General Accordance condition coupled
with reference to the General Arrangements Sheets may provide scope for
elements of the Project to change without the need to change consent
conditions:

(a) The Board needs to be satisfied that:
(i) It understands the scope of the potential changes; and
(ii) The "worst case scenario" in terms of effects has been assessed.
If the effects assessment had not been undertaken on that basis,
appropriate conditions should be imposed which ensure that the
activities that can be undertaken are limited to the extent of the
effects assessed.
(b) There may be a risk that landowners or neighbours may be affected in a
manner not originally contemplated if the means of implementing the
Project transpire to be different from that originally contemplated, e.g.,
the noise experts' idea that an audio wall should be extended that would
have visual effects not originally contemplated.
7.8 There is inherently more flexibility of design in the NOR / designation process
than there is with respect to resource consents. In that regard, the approach
proposed in the context of a designation may not be inappropriate, given that it

29

will be subject to an OPW process later on. However, in the context of resource
consents where there is no further opportunity to consider effects, the need to
assess the "worst case scenario" becomes greater. Given that the Project does
not need to comply with other information provided (other than to the extent
that the application defines the scope of the resource consent granted) there is
still some room for changes to the Project.
7.9 In light of that, the Board may wish to upin down" particular aspects of the work
by way of specific conditions, where a change in design may result in
unacceptable adverse effects, including by way of a requirement to undertake
the work in accordance with a particular plan. In other words, where sensitive
issues arose, it was necessary to limit the proposed work in order to ensure that
the effects of the proposal were acceptable.
7.10 Counsel are not raising this issue as a result of any particular concerns or
examples - however, given the breadth of Condition 1, we wanted to ensure
that the Board is aware of this issue sufficiently to raise it with Counsel for NZTA
and test the proposition as NZTA's evidence is presented.

8. MANAGEMENT PLAN AND MONITORING CONDITIONS
Context
8.1 NZTA places heavy reliance upon a management plan approach which to the
consenting / management of the Project, which is not unusual for this type of
large and complex project.
8.2 The Key Issues Report notes (correctly in our view) that management plans
should contain clear objectives as to the purpose of the plan and the methods to
be employed to meet the performance standards set by the relevant conditions
of the consent.41

8.3 We propose to briefly canvass relevant legal principles and to provide one or two
examples as a means of raising this issue sufficiently for the Board to raise the
issue with planning witnesses and provide guidance to counsel and planners with
ahead of further discussions on conditions should it wish to.
Relevant legal principles
8.4 The basic requirement for management plan conditions is that the resource
consent conditions should specify with particularity the environmental objective
Key Issues Report, paragraph 183.
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or environmental effect which is to be achieved ("the what") with management
plans being prepared to set out the manner in which the work is to be
undertaken in order to meet that condition ("the how//). In other words, it is
important for the consent authority to be able to point to a "black and white"
legal obligation that can be the subject of ongoing monitoring for compliance
and, if necessary, enforcement action.

8.5 These types of conditions were endorsed by the Environment Court (Judge
Skelton) in Wood v West Coast Regional Council42 in which the Court held:43

"In the end counsel were agreed on a submission ... that a
management plan can be required to be prepared pursuant to

section 108(3) of the Act, but its purpose should be to provide the
consent authority and anyone else who might be interested, with
information about the way in which the consent holder intends to
comply with the more specific controls or parameters laid down by
the other conditions of a consent. So, for example, in a case of
noise, specific noise control limits can be laid down but the wav in
which these are to be complied with is for the consent holder, who
can be required to provide a management plan containina
information about the method of compliance. However, because
technology might change over time, the consent holder should

have the ability to change the management plan without having to
go through the process of seeking a change to the conditions of
consent...

We accept this as an appropriate alternative to requiring
management plans to form part of the conditions of consent and fn
the consents to be granted in this case it will be seen as we have

followed this approach/'
(Emphasis ours.)

NCI Project management plan conditions
8.6 As part of our preparation to assist the Board, we assessed the proposed
management plan conditions by reference to the "conventional" and wellaccepted approach articulated in Wood as a result of a number of issues raised
with Mr McGarr, as follows:
(a) The certainty and enforceability of some management plan conditions
was questionable insofar as the purpose of the management plan was
stated to umanage// adverse effects, without any specific "rubric"
obligation in terms of a narrative requirement (e.g., to minimise adverse
effects as far as practicable) or a specific parameter or performance
standard.

42 [2000] NZRMA 193.
43 Ibid at paragraphs 19 -20.
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(b) A similar but different point is that some of the management plan
conditions did not reference back to a condition stating a clearly
articulated purpose or rubric obligation that NZTA has to meet and in
respect of which the management plan should describe the processes or
methods to be identified in the in order to meet that overall obligation.
(c) Some of the conditions provide for management plans to include hard
and fast requirements which, applying the conventional approach, should
be imposed by way of conditions rather than being part of a
management plan (which should really only contain a description of
implementation methodology).
8.7 Mr McGarr raised those issues at the Planners7 conferencing and has advised us
that many conditions were amended to address those concerns. We have
reviewed the management plan conditions (JWS Planning version) with Mr
McGarr and we are satisfied that many of the issues we raised with him have
been addressed.
8.8 As a result, the proposed management plan conditions have been improved
further as a result of the conferencing of the planners. In particular, the
conditions now contain more specific obligations to, at least, avoid or minimise
adverse effects rather than "manage" effects of the Project. However, there are
still some management plan conditions that could be seen as being out of step
with Wood.
8.9 For example, many of the management plan conditions still contain "hard and
fast requirements" in the management plan itself rather than a rubric condition
setting out the obligation with the management plan addressing how those
requirements will be achieved. A good example of that is the Dust Management
Plan conditions, which require the Dust Management Plan to:

"...ensure that:

1-hour average concentration of Total Suspended Particulate

CTSP') at any point beyond the designation boundary do not
exceed 250 micrograms per cubic metre (fJg/m3); and
24-hour average concentration of TSP, measured midnight to

midnight, at any point beyond the designation boundary do not
exceed 80 pg/m3.rf

8.10 These conditions would (in all likelihood) be enforceable given that the
management plan must be certified by the Council, but it is submitted that these
types of specific obligations are more appropriate as a condition in their own

32

right. In this context, the management plans themselves effectively become
conditions.
8.11 We reviewed a sample of the Waterview conditions in order to determine how
this issue was approached in that context. While those conditions do have some
minor "requirements" in the management plans themselves, for the most part
such specific "rubric" obligations are provided for as conditions in their own
right.
Monitoring conditions
8.12 Several management plans require the inclusion of a monitoring programme. In
most cases, there is no hard and fast requirement for monitoring to be
undertaken nor any specific parameters that are required to be monitored rather the obligation is that the management plan is to include a monitoring
programme. The monitoring programme (timing, location, frequency) is left up
to the management plan, which is not unusual.
8.13 It is submitted that this may give rise to enforceability issues in the future,
insofar as Auckland Council may find it difficult not to certify the management
plan as long as it includes a monitoring programme, irrespective of the specific
programme being proposed.
8.14 Some aspects of the proposal do not have monitoring conditions at all. One
example of that is construction traffic effects. We would have thought that these
effects should be monitored and amendments made to the Construction Traffic
Management Plan if the effects are unacceptable. This is the approach taken in
the Waterview conditions and it is not clear to us why that approach is not taken
here.

8.15 It is submitted that the conditions should be amended to:
(a) Impose a direct obligation to monitor;
(b) Set out the basic parameters that need to be monitored; and
(c) Provide for a monitoring programme to be developed in detail at a later
stage (via the management plan, if that approach is agreed between

NZTA and the Council).
Comment
8.16 Some of the observations above in relation to management plan conditions may
be seen as "counsels for perfection" given Counsels' preference for the
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conventional Wood approach. The conditions are for the most part certain and
enforceable and it is really a matter of the Board's preference in terms of
approach as to whether it wishes the conditions to be amended or not. Guidance
in that regard from the Board would be helpful prior to all of the parties meeting
to address final amendments to the proposed conditions.

9. NORTH HARBOUR HOCKEY STADIUM - LEGAL POSITION
Context
9.1 The Project will require the relocation of the North Harbour Hockey Stadium
("Hockey Stadium") from Constellation Reserve to Rosedale West Reserve.
Resource consents have been obtained for the construction of the new hockey
facility at Rosedale West Reserve, however changes to the leases of reserve land
are required in order to effect the relocation. The proposed changes have been
notified under the Reserves Act, but that process has not yet been completed.
9.2 In that regard, counsel for Auckland Council has indicated that:44
"While there is, in prfnciple, a high level of agreement between the

stakeholders as to the relocation of North Harbour Hockey (and it
has obtained a resource consent or its new facilities), the proposed
relocation is still subject to a separate process under the Reserves
Act. Therefore, it cannot be said for certain, at this stage, that the
proposed relocation of North Harbour Hockey will proceed/'

9.3 The Board has requested that we comment on this issue.
Conditions
9.4 The conditions originally proposed in relation to the relocation of the Hockey
Stadium precluded the commencement of any construction works in
Constellation Reserve.
9.5 As a result of expert conferencing, the condition was proposed to be altered. The
JWS Planning records that:45
"The planners are of the view that condition IHF.l (now proposed to be deleted)
fs problematic in the sense that it would operate as a condftfon precedent and
would preclude any work on Constellation Reserve before the relocation of the
hockey facility.r/

9.6 The flaw in that conclusion is that that is precisely what may have been
intended. The original condition would have precluded work being undertaken
until the Reserves Act process was complete and the Hockey Stadium was
Auckland Council Opening Statement, at paragraph 4.6.
JWS Planning, at 7.22(e).
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relocated. By contrast, the relevant conditions currently proposed require the
replacement hockey stadium on a "like for like" basis and allows for staging of
the relocation but there is:

(a) No longer any requirement as to the timing of that construction; and

(b) No certainty in the condition that there will be a functioning hockey
facility in existence at all times.
9.7 We agree with counsel for Auckland Council that the relocation of the Hockey
Stadium is not certain, given the need to complete the Reserves Act process. We
note the indication from counsel for the Agency that changes are likely to be
proposed to the conditions relating to the relocation of the Hockey Stadium.46
Harbour Hockey Charitable Trust position
9.8 Counsel for the Agency has indicated that:47
"The Transport Agency understands that the Harbour Hockey

Charitable Trust is comfortable with this method of remedying the
effects of the Project on the Stadium.rr

9.9 The evidence of Ms Williamson for the T Harbour Hockey Charitable Trust ("the
Trust") rust says:48
"HHCT supports the Northern Corridor Improvements (NCI) project subject to its
requirements that the NHH Stadium is relocated to its proposed new site in
accordance with the agreed timeframes and the new facility is constructed on
terms agreed with HHCT.rr
(Emphasis ours.)

9.10 Beyond that indication, it is not clear whether:
(a) The Harbour Hockey Charitable Trust ("the Trust") is aware of the recent
proposed changes to the conditions and their potential impact;

(b) The further changes which the Agency has signalled will be made; and
(c) The Trust agrees to the conditions being proposed.
9.11 Ms Williamson is currently scheduled to appear before the Board on Thursday,

27 July 2017; Counsel respectfully submits that the Board should clarify the
Trust's position with Ms Williamson either prior to, or at, that time.

46 Transport Agency Opening Submissions/ at paragraph 7.3.
47 NZTA Opening Submissions/ at paragraph 5.48.
48 Evidence/ S Williamson, at paragraph 1.6.
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10. INTERPRETATION OF AUP PROVISIONS - STREAM RECLAMATION
Context
10.1 As noted, there is disagreement between Auckland Council (Mr Turner) and the
Agency (primarily Mr McGahan and Ms Barnett) as to the extent of the "streams"
that are to be reclaimed as a result of the Project.
10.2 The relevant infrastructure C'modified watercourses//) that is in dispute is 602m
of Council's stormwater infrastructure that is located within the Constellation Dry
Pond, just south of Watercare's Pond 1 (which as explained, refers to the
Rosedale Wastewater Treatment Plant)49.
10.3 NZTA was initially advised by Council's Healthy Waters team that these modified
watercourses were deemed to be "streams" in accordance with the relevant AUP
definitions. NZTA has therefore applied for consent to reclaim the modified
watercourses50. After the applications for the Project were lodged, the Healthy
Waters team changed their position and advised NZTA that they no longer
consider the modified watercourses to be streams.
10.4 On the basis of this advice, NZTA considers that only the 17.4m of existing
watercourses located to the north of the Constellation Dry Pond51 comes within
the definition of "stream" for the purposes of the relevant AUP rules (Rule e
E3.4.1(A49)). However, it has not withdrawn its consent application to reclaim
the modified watercourses.
Auckland Council position
10.5 Contrary to the current view of Council's Healthy Waters team, Mr Turner's

position is that the existing consent held by Council to dam (and flood) the
Constellation Dry Pond does not have the effect of "extinguishing" the historical
freshwater systems within the footprint of that Pond. He therefore considers that
the 602m of modified watercourses within the Pond still comes within the
definition of a "permanent" or "intermittent" stream under the AUP and that
NZTA should provide sufficient mitigation for the loss of these streams, in
addition to the 17.4m ofustream/'that is not in dispute52.

49 As outlined in Annexure A, Figure 7 of Ms Barnett's EIC.
50 Opening Statement for NZTA at[3.18].
51 BamettEICat[8.11].
52 Planning JWS at page 22.

36

NZTA position
10.6 While NZTA disagrees with Mr Turner's view, it considers that the difference
between the parties is not material. That is because53:

(a) Consistent with the initial Council advice as to the status of the modified
watercourses. Council has sought consent to reclaim the modified
watercourses; and
(b) The effects of that reclamation on freshwater ecology have been
assessed by Ms Barnett and will be adequately mitigated, given the
ecological values of the modified watercourses are very low.
Assessment of AUP definitions and proposed approach for addressing
the ^stream'7 issue

10.7 The AUP contains definitions of "intermittent stream", "permanent river or
stream" and "river or stream". Unfortunately, these definitions are unclear and
ambiguous. For example, the definition of "river or stream" is54:
"4 continually or intermittently flowing body of fresh water...and
includes a stream../'

10.8 Given the somewhat unhelpful nature of the relevant AUP definitions, it would
not assist the Board for us to spend significant time traversing the various ways
in which those could be interpreted and applied to the modified watercourses in
detail. With respect, that is also somewhat of a moot point, given that NZTA has
(conservatively) applied for resource consent to reclaim the modified
watercourses on the basis that they are a "stream".
10.9 In our submission, the real issue is whether NZTA has provided sufficient
mitigation for the loss of the modified watercourses, given it is at least arguable
that they could be deemed "streams" in accordance with the AUP definitions. In
this regard, we submit that:
(a) The Board should adopt a conservative approach to this issue and
assume the modified watercourses are "streams".

(b) On this basis, the Board should test with the relevant witnesses

(particularly Ms Barnett) whether sufficient mitigation has been provided
to address the Project's effects on the modified watercourses (having

53 Opening Statement for NZTA at[3.19].
54 AUP, Chapter J - Definitions.
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regard to their assessed ecological values) and if not, what further
mitigation is required.
10.10 In this way, the Board can be confident that if Mr Turner's interpretation of the
AUP provisions is correct, it has ensured that the Project's effects on the
modified watercourses have been adequately addressed and mitigated.
10.11 Counsel has appreciated the opportunity to assist the Board and wishes to thank
EPA staff for their helpful assistance.

4~
DATED at AUCKLAND on the /C) day of July 2017

7

SJ Berry / Jen Vella

^

Counsel Assisting the Board of Inquiry
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APPENDIX A

ROSEDALE LANDFILL - AMENDMENTS TO THE CONDITIONS PROPOSED BY MR
MCGARR

NB:_Recommended amendments shown in underline and strike through

General

The purpose of the following LW conditions is to allow for the safe management of the Landfill
within the area affected by the NCI Project by the Consent Holder during the construction of the
NCI Project and to allow for the design to take into account the effect on the Landfill's ongoing
operation post-construction.

LW.l No works are to occur within the Closed Landfill until such time as all necessary approvals in
accordance with the Resource Management Act 1991 have been obtained to authorise
removal and/ or relocation of existing control and monitoring assets that may be affected
by the construction works.
LW. 1A For the purposes of the landfill conditions, a suitably qualified person (or persons) means a
Chartered Professional Engineer with a minimum of 10 years' relevant Landfill experience,
who is acceptable to the Auckland Council (Team Leader Northern Monitoring).

Landfill Management Strategy
LW.1B A Landfill Management Strategy (TMS/) shall be prepared by a suitably qualified person(s)
in consultation with the Auckland CLCLR team (as the Consent Holder of consents 34031,
34032, 34033 and 41939 for the operation, maintenance and monitoring of the Closed

Landfill) for Auckland Council's (Team Leader Northern Monitoring) certification.
The purpose of the LMS is to ensure that the consents listed above continue to be complied
with, the environmental outcomes authorised by the consents continue to be achieved,
and the operational integrity of the Landfill is secured.

The LMS shall be consistent with the Project Alliance Agreement Appendix A14 Landfill (19
April 2017) referred to in condition RC.l, as may be modified from time to time by
agreement between Council and the Consent Holder, in relation to outcomes to be
achieved to avoid, remedy or mitigate adverse effects on the environment from changes to

the Landfill as a result of the NCI Project.
This condition is offered by the Consent Holder on an Augier basis where it refers to Project

Alliance Agreement Appendix A14 Landfill.
LW.1C The LMS must include/ as a minimum, measures for the Consent Holder to locate, protect

and/or relocate the following landfill infrastructure:

a. Toe bund/retaining wall;
b. Side wall and base liner;
c. Cap/cover;
d. The landfill gas management system, including any additional requirements for
isolation of the extraction system from the Project area, and any potential impact on

the operation of the Landfill gas flares(s);
e. The leachate management system, including the leachate terminal manhole and
leachate discharge pipe under the Project area;
f. The landfill monitoring infrastructure including groundwater, leachate, landfill gas and
surface water. If relocation of any landfill monitoring infrastructure is required, a
programme shall be developed which allows for decommissioning and replacement of
monitoring points including continuity in monitoring data; and
g. The stormwater management system (including any flow on effects associated with
any increase in inundation and infiltration), including Stormwater Pond 7 and the
associated underground box culvert.
LW.1D The LMS shall take into account the need for pre, during and post-constmction settlement
monitoring of the western landfill slopes and identify the remedial measures that will be
undertaken in the event that there is a potential risk to Landfill stability.
LW.1E The LMS shall outline the necessary authorisations needed for the works identified in the
LMS required by Condition LW.1B, associated implementation timeframes and
responsibilities.
LW. IF The Consent Holder shall cease work in the Landfill when the following gas trigger values are
breached:

[To be provided by expert]
Works shall not recommence until a suitably qualified expert certifies that the levels of gas
wjlLnot adverselyimpact on human health and safety.

Landfill Reinstatement Works Plan (/LRWP/)
LW.2 A LRWP shall be prepared by a suitably qualified person and submitted as part of the CEMP.
The LRWP shall reference, and be consistent with, to the extent relevant, the CSMP
prepared in accordance with conditions CL.l to CL.3.

LW.3 The purpose of the LRWP is to:
a. Avoid or minimise all adverse effects associated with working in the Landfill; and
b. Avoid adverse effects on human health and safety offsite.
The LRWP shall include, but is not limited to, the matters listed in condition LW.4.

LW.4 The LRWP shall include the following information in relation to the works to be carried out
on the Landfill, including:
a. The measures to be undertaken to minimise potential odour effects to ensure that
there is no noxious, dangerous, offensive or objectionable odour arising from the
works beyond the northern/ eastern and southern Landfill boundaries;
b. The dust control measures to be undertaken to avoid or mitigate the potential effects
on on-site and off-site receptors;
c. Asbestos management and removal measures in accordance with the Health and

Safety at Work (Asbestos) Regulations;
d. The measures to avoid or mitigate any leachate and contaminated stormwater
generated on site during the works;
e. The measures to avoid or mitigate the impact of the works on upstream groundwater
and leachate levels, and the potential increase in risk of future seeps;
f. The measures to avoid or mitigate the impact of the works on waste stability;
g. Measures to be adopted to ensure that retained or removed refuse and
contaminated soils are appropriately managed in order to avoid or mitigate adverse
environmental and/or health and safety effects. Should it be necessary, this includes
the appropriate handling, transport and disposal of refuse and contaminated soils

offsite at an appropriate facility;
h. Use of plant and equipment appropriately rated and protected for use in a Hazardous
Atmospheric Zone;
i. Methods for undertaking €continuous landfill gas monitoring required by LW.10 fw
the duration of the construction works in the vicinity of the Lcmdfill and access to
those monitoring and inspoction points for Auckland Council, or thoir agent;
j. Landfill gas trigger values for the cessation of works within the works area/ the The
procedures for the cessation of works when the landfill gas trigger values in LW.1F
are breached , and the circumstancos in which works may recommoncQ;

LW.4A The landfill reinstatement construction works shall be undertaken under the direction of a
suitably qualified person, taking into account the requirements of the IPENZ Practice Note
for Construction Monitoring.

LW.5 The LRWP shall also include a Landfill Health and Safety Plan ('LHSP') prepared after
consultation with the Council CLCLR team for the purpose of avoiding adverse effects on
health and safety of construction workers and landfill staff. The LHSP shall contain a
description of measures which will:
a. Avoid any health and safety risks associated with hazardous materials, landfill gas and
leachate;
b. Provide for training and supervision of construction workers and Landfill staff;
c. Emergency contacts and procedures. Emergency Response contacts for the Landfill

shall include the details of the Council CLCLR Rosedale Landfill Site Manager.
Landfill Construction Method Statements
LW.6 Prior to excavation and construction works commencing in the vicinity of the Landfill the

Consent Holder shall submit Landfill Construction Method Statements (1CMS/) prepared by
a suitably qualified person, and submitted to the Council CLCLR team for certification. The

LCMS shall be prepared and submitted after consultation with the Council CLCLR team.
Certification shall be obtained from Council prior to the commencement of any works that
have the potential to impact upon landfill infrastructure. Certification shall not be
unreasonably withheld.
LW.7 The Consent Holder shall reinstate the Landfill once works are complete, including:
a. The Landfill sidewall, including liner and cap/cover;
b. The Landfill infrastructure (leachate, gas, stormwater, access track); and
c. The Landfill monitoring infrastructure.
LW.8 The LCMS shall include information, including but not limited to engineering drawings,
specifications and calculations, about how works are to be carried out within the Landfill

including:
a. Temporary works including temporary reconfiguration of leachate, gas and
stormwater infrastructure;
b. Temporary support of the excavated refuse profile;
c. Reinstatement of the Landfill sidewall, including liner and cap/ cover;

d. Reinstatement of the Landfill infrastructure (leachate, gas, stormwater/ access track);
e. Reinstatement of the Landfill monitoring infrastructure including new gas migration
monitoring probes and new groundwater monitoring wells;
f. Construction of protection measures (such as a gas interception trench) to mitigate

Landfill gas effects;
g. Commissioning of the reinstatement works;
h. How the works will achieve the factors of safety against instability in the relevant
codes and standards;
i. How the design has considered and incorporated the results and / or other outputs of

Project specific landfill site investigations (geotechnical and environmental) in the
detailed design.
LW.9 Landfill reinstatement works shall be carried out in accordance with the certified LCMS
required under condition LW.6.
Monitoring and Risk Management
LW.10 The Consent Holder shall undertake continuous gas monitoring for the duration of the
construction works in the vicinity of the Landfill, ensure that the monitoring programmo is
impIcmGntod in accordance with the LMSste^egy, required by condition LW.1B.

LW.ll The results of all monitoring shall be supplied within two working days to the Council CLCLR
team.

LW.12 The Consent Holder is to provide for access for Auckland Council/ or their agent, during
construction, to any equipment required to be inspected, maintained or adjusted for the
purposes of managing gas risk on or off-site, and to meet operational requirements.

APPENDIX B

AGREED AMENDMENTS TO THE CONDITIONS IN RELATION TO BUS TRANSPORT
AND TRAFFIC DIVERSIONS

CTMP. 6 The CTMP shall include a specific Public Transport Traffic Management Plan
CPTTMP/). It is to define and specify in consultation with Auckland Transport responses for
managing adverse Project effects on bus services. More specifically, the PTTMP shall address
those road network/bus routes/bus services which interface with SH1, SH18, and the
Busway, and which may be affected by the construction of the NCI Project, in such areas as:
a. Delays to services and reliability;
b. Increased journey distances and/or duration;
c. Frequency of services;
d. Loss of service/replacement services.
CTMP6A For each of the above matters, the Consent Holder shall develop and agree with
Auckland Transport an acceptable performance threshold that is to be sustained to maintain
an agreed level of service to agreed key destinations, having regard to:
a. Staging of the NCI works;
b. Duration of the NCI works;
c. Time of day/night that the works are conducted;
d. Convenience to public transport patrons;
e. Safety;
f. Public transport patronage.
CTMP. 6B The performance thresholds shall be developed with specific acknowledgement of
the necessary temporary closure of the bus only on ramp at McClymonts Road; the bus only
access to the Constellation Station; and the right turn movements to and from Paul Matthews
Road.

CTMP 6C The performance thresholds for the specific road network/bus routes/bus services
shall be monitored by the Consent Holder, using, where appropriate, data provided by
Auckland Transport. The methods and frequency for the monitoring of the performance
thresholds (and the reporting of the outcome of the monitoring) shall be agreed between the
Consent Holder and Auckland Transport.
CTMP 6D Where the monitoring undertaken demonstrates that the performance thresholds
are not being met/being met, then the traffic management measures shall be/can be
reviewed by the Consent Holder. In order to achieve the thresholds such a review may
include, amongst other things:
a. The staging of the construction activity;
b. Methods to provide further prioritisation of bus services on certain routes;
c. Methods to provide bus priority beyond the site(s) of the construction activity;
d. The provision of additional or revised bus services to respond to delays/frequency of
service;
e. The measures to communicate changes to the road network/bus routes/bus services to
the community

