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1

INTRODUCTION

[1]

The Minister of Corrections (“the Minister”) has given notice of her
requirement to alter an existing designation, which provides for the Auckland Region
Women’s Correction Facility (“the women’s prison”) at 20 Hautu Drive, Wiri, Manukau
City. 1 The Notice of Requirement (“NoR”) seeks to provide a new men’s correction
facility(“the proposed men’s prison”) on the same site, but next to the women’s prison.
Whilst the proposal when notified sought to accommodate up to 1,500 male prisoners of
all security classifications except maximum, prior to the hearing this was reduced to
1,060. The proposed men’s prison forms part of Corrections’ Prison Capacity Portfolio to
meet the predicted shortfall in prisoner places in New Zealand. It is proposed to be a
purpose built prison, strategically located within the Auckland Region and the
Corrections Northern Region. A minor alteration to the designation boundary is also
sought to incorporate an adjoining parcel of land, which is part of the designated site for
the neighbouring youth justice facility, (though not now required for that purpose) to
provide for the preferred option of access to the proposed men’s prison from Kiwi
Tamaki Road, Wiri.
[2]

The proposed prison is being advanced as a Public Private Partnership (“PPP”)
and the tender process for this is running in tandem with the Minister’s application to
alter the existing designation. It is intended that the successful private sector consortium
will design, construct, maintain and operate the proposed men’s prison, although the
Minister will maintain overall responsibility for the financial operation of it and for the
prisoners held there. 2 Should the designation be confirmed, it will remain in the
Minister’s name and she will retain responsibility for ensuring compliance with any
conditions which attach to it. It is important to note at the outside that, should the
alteration be confirmed, the final implementation of it is not imminent but some four
years away.
[3]

The Minister for the Environment 3 has considered this matter to be a proposal of
national significance under section 142 of the Resource Management Act 1991 (“the
RMA”), and it has been referred to the Board for decision. The factors to which the
Board must have regard include the Minister for the Environment’s reasons for directing
the matter to the Board. These are:

Designation 288 Manukau District Plan
Mr Bole, Evidence-in-chief, paragraph [16]
3 See Appendix A for Terms of Reference.
1
2
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It has aroused widespread public concern or interest … regarding its actual or
4
likely effect on the environment (including the global environment);
The environment as defined by the RMA includes the effect of proposals on
“ecosystems and their constituent parts, including people and communities”.
Corrections’ proposal to construct the men’s prison has aroused widespread
interest in the community about the potential effects, including cumulative
effects of adding the proposed prison to existing correctional facilities within the
community.
It will assist the Crown in fulfilling its public health, welfare, security and safety
obligations or functions 5
The proposed men’s prison will assist Corrections to meet the predicted
national prison capacity shortfall across its national network of prisons by
adding a significant proportion to the prison capacity of New Zealand. Thus the
proposal will contribute to the smooth functioning of the justice system and
assist the Crown in fulfilling its public welfare, security and safety obligations
and functions;
It affects or is likely to affect more than 1 region or district,6
The proposed prison will be centrally located to the Auckland Region and upper
North Island, which has the majority of male court referrals to prison in New
Zealand. The proposed location will provide for effective service delivery
(including rehabilitative initiatives), and access for visitors and staff across the
regions of the upper North Island.

[4]

The Terms of Reference for the Board described its role as being:
… to consider and decide the matter that has been directed to it; 7 to hold a
public hearing in the area and produce a draft and then a final report stating the
Board’s decision and the reasons for the decision. The draft and final reports
must include the principal issues and the findings of fact as set out in Sections
149Q and 149R of the RMA. 8

[5]

The procedures adopted by the Board, including details relating to the hearing
are attached as Appendix B.
[6]

Most of those opposed do not want the proposed men’s prison to be built on this
site at all. At various dates between 2 May and 26 June 2011 the Board conducted a
hearing into the NoR. Those who attended in opposition included not only the Auckland
Council (“the Council”) and the Manurewa Local Board (“the Local Board”), but also a
large number of residents and local community leaders, predominantly from the nearby
suburbs of Clendon, Weymouth and the wider Manurewa community. As well as

s142(3)(a) RMA
s142(3)(viii)
6 s142(3)
7 Appendix A, Terms of Reference, paragraph [2,1],
8 Appendix A, Terms of Reference paragraph [2.2]
4
5
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residents, the Board heard submissions in opposition from Louisa Wall MP 9, the
Manurewa School Principals Association, Vision Manukau, the Auckland Volcanic
Cones Society (“the Society”), and a number of social services providers including the
New Zealand Prison Fellowship (“the Prison Fellowship”), the Salvation Army, the
Sisters of Mercy Wiri, Reverend Beale of St Elizabeth’s Anglican Church Clendon, and
the Child Advocacy Group. There were several submissions in support of the proposal,
although of the 58 submissions attracted by the NoR, 52 opposed it either in full (43) or
in part (9). 10
[7]

Most of the submissions in opposition focussed on the social impact the
proposed men’s prison might have on the wider Manurewa community, particularly
Clendon and Wiri. There was an overwhelming concern that this community would be
unable to cope with any additional adverse social effects arising from the proposed men’s
prison, particularly given the existence of the women’s prison and the Korowai Manaaki
youth Justice Facility (“the youth justice facility”) right next door. Related to this was
the submission that the Minister had not adequately assessed alternative sites or methods
of undertaking the work.

[8]

The other main area of opposition advanced predominantly by the Council, the
Local Board, the Society and Vision Manukau related to the potential adverse effects of
the proposal on the landscape particularly given its proximity to Maunga
Matukutureia/McLaughlins Mountain (“Maunga Matukutureia”), described by Dr
Hayward as the southern most of Auckland’s volcanic cones.

[9]

The site is also significant to local tangata whenua Ngati Te Ata and Te Akitai
Waiohua (“Te Akitai”). Ngati Te Ata supported the proposal, but Te Akitai claimed that
they had not been properly consulted. Subject to certain conditions being imposed,
however, Te Akitai was content to abide the decision of the Board. Te Kawerau a Maki
(“Te Kawerau”) also claimed an interest in the site as tangata whenua and sought to be
treated in the same way as Ngati Te Ata and Te Akitai 11.
[10]

There was also an issue relating to proximity of Wiri Oil Services Limited
(“WOSL”) to the women’s prison given the recent development in knowledge pertaining
to vapour cloud explosion risk. This potentially adverse effect does not extend to the
proposed men’s prison, but the application for alteration to the designation enables us to

List Member of Parliament and candidate for Manurewa
s42A Planning Report Part 1, paragraph [6] and report by McCormick Rankin Cagney Pty
Ltd
11 AEE Vol 2AQ, Chapter 3, Cultural Impact Assessment, pp 21-22, paragraph [6.1.7]
9

10
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reconsider the conditions attached to the women’s prison and we must accordingly deal
with it.
[11]

Those in opposition asked the Board to cancel the NoR. They submitted that:
(a) the potentially significant adverse effects anticipated by the proposal had
not been properly defined, and therefore could not be adequately avoided,
remedied or mitigated. Accordingly, it was submitted that the proposal
could not meet the purpose of the RMA;
(b) the Minister was required to but did not give adequate consideration to
alternative sites or methods of undertaking the work; 12 and
(c) the work is not reasonably necessary for achieving the objectives for
which the alteration for designation is sought. 13

[12]

The Minister asked the Board to confirm the alteration to the designation subject
to the proposed conditions. On behalf of the Minister it was submitted that:
(a) any potentially adverse effects are able to be mitigated by the conditions
proposed, which evolved considerably during the hearing;
(b) although there was no requirement to do so, adequate consideration had
been given to alternative sites or methods of undertaking the work; and
(c) the work was reasonably necessary to achieve the Minister’s objectives.

[13]

We intend to commence by providing an overview of the legal framework
applicable to the application and its factual context, followed by a detailed consideration
of the proposal itself. We will then analyse and evaluate each of the legal criteria we
must apply to the facts. We will refer to “Corrections” when referring to the applicant’s
case, understanding that the Minister is the legal person who seeks the alteration to the
designation. We will refer to the women’s correctional facility as “the women’s prison”
and the proposed men’s correctional facility as “the proposed men’s prison”, as these
were the terms used by all the participants in the Inquiry.

12
13

s171(1)(b) RMA
s171(1)c) RMA
16

2

LEGAL FRAMEWORK

[14]

We briefly summarise the applicable framework at this point, but signal that any
relevant legal provisions will be expanded upon in the course of this decision in the
context of the issue to which they relate.
2.1

Section 181 of the RMA

[15]

The Minister’s application is to alter an existing designation. The power to do so
is found in section 181 of the RMA, which allows an alteration to an existing designation
to be sought at any time. Under section 181(2), the provisions relating to designations
outlined in sections 168 to 179 of the RMA apply.

[16]

Some of the initial evidence criticised the approach adopted by the Minister in
choosing to use the alteration process rather than to apply for a new designation for the
proposed men’s prison. 14 The rationale adopted by the Minister however was that the
alteration process enables a more integrated approach to be taken in relation to the site as
a whole, which was preferable to separate and potentially overlapping designations for
each facility. We agree with this approach, and do not intend to discuss the various
merits of the alternative approaches. The fact of the matter is that the Minister has chosen
to apply for an alteration to the existing designation and that is the framework under
which we must assess it. In any event s182(2) requires the application for alteration to
apply “with all necessary modifications” as if it were a requirement for a new
designation.
2.2

Part 6AA RMA

[17]

As the NoR has been referred to the Board as a proposal of national significance,
the Board’s jurisdiction is governed by Part 6AA of the RMA. Section 149(P) of the
RMA requires the Board to:
(a) have regard to the Minister for the Environment’s reasons for making a
direction in relation to the matter under s147; 15and
(b) consider any information provided to it by the EPA under section 149(G) of
the RMA; and
(c) have regard to the matters set out in section 171(1) of the RMA when
considering the requirement and any submissions on it.
14
15

Mr Kaye, Evidence-in-chief, paragraph [7.16]
s149P(1)(a)
17

[18]

Section 171(1) provides that subject to Part 2 the Board must consider the effects
on the environment of allowing the requirement, having particular regard to:(a) any relevant provisions of specified planning instruments, including the
New Zealand Coastal Policy Statement (“NZCPS”), any operative or
proposed regional policy statement or plan and the District Plan; and
(b) whether adequate consideration has been given to alternative sites, routes or
methods of undertaking the work if it is likely that the work will have a
significant adverse effect on the environment; and
(c) whether the work and designation are reasonably necessary for achieving the
objectives of the Minister for which the designation is sought; and
(d) any other matter the Board considers reasonably necessary to make a
recommendation on the NoR.

[19]

Section 171(1) is subject to Part 2 meaning that the provisions of Part 2 are
paramount 16. In other words, the general directions that follow in s171 do not apply
where having regard to them would conflict with anything in Part 2. 17 Overall we must be
satisfied that the NoR meets the purpose of promoting the sustainable management of
natural and physical resources as outlined in s5 of the RMA.
[20]

Under section 149(P)(4) of the RMA, the Board has the power to cancel the
requirement, confirm it, or confirm it with modifications or conditions, as the Board
considers appropriate. An issue arose about whether, for example, we could amend the
conditions relating to the women’s prison if we decided to cancel the requirement. The
submissions from the Council were that we could not, given the plain reading of the
section. We will consider this more fully when we consider the issue of vapour cloud
explosion risk.
[21]

Section 149Q requires the Board to produce a draft report as soon as practicable
after the Board has completed its inquiry. The Board must prepare a draft decision and
produce a draft written report. 18 The draft report must state the Board’s decision, give
reasons for the decision, include a statement of the principal issues that were in
contention, include the main findings on the principal issues that were in contention and
may recommend that changes be made to a plan, regional policy statement, national
16
17

18

Part 2 includes ss5-8 RMA

Bungalo Holdings Ltd v North Shore City Council (Environment Court decision A052/01 at

paragraph [48])
s149Q(1)

18

policy statement or New Zealand coastal policy statement (being changes in addition to
any changes that may result from the implementation of the draft decision) and may
recommend that a national policy statement, a New Zealand coastal policy statement or
national environmental standard be issued or revoked. 19
[22]

Section 149Q contains requirements about to whom the copy of the draft report
must be supplied and the provisions for comment within a specified timeframe. 20
Thereafter, the Board must produce its final report. 21
2.3

Applicable burden and standard of proof

[23]

We were presented with submissions on the burden and standard of proof that
might be applicable, as a number of submitters, including the Council, the Local Board,
and Vision Manukau criticised the sufficiency of the evidence presented by Corrections,
particularly in the area of social effects, but also in respect of the parameters approach
adopted in relation to the built form which the proposed prison might take
[24]

Whilst much of the case law we will refer to deals with resource consent
applications, we agree that the cases state matters of general principle which are equally
applicable to applications for designations. These principles are well known, and include
the concept that those who assert must prove. 22 Equally clear is that when assessing
potential effects, there is a requirement to look at the probability of occurrence and the
effect of it. These are essentially factual determinations to be made on an assessment of
all of the evidence. The Environment Court has held that the standard varies according to
the weighing of potential impact of the effect, 23 but has also recognised that there is no
separate and special standard of proof that falls somewhere between the civil and criminal
standards. 24 All of these principles simply establish that any assessment of risk will
involve factual considerations and determinations, which depend on the nature and effect
of the risk.

s149Q(2)
s149Q(4) and (5)
21 s149R
19
20

Ngati Rangi Trust v Genesis Power Limited, [2009], NZRMA 312, at [319] (CA)
Clifford Bay Marine Farms Ltd v Marlborough District Council, C1311/203, 22 September
2003, at paragraphs [68], [69] and also Shirley Primary School et or v Christchurch City
Council (C136/98, 14 December 1998 at paragraphs [121]-[136]
24 Royal Forest and Bird Protection Society of NZ Inc v Buller District Council, [2006]
22
23

NZRMA 193, at [212]
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2.4

Conditions

[25]

The Board’s power to impose conditions was also a topic of submission,
particularly for the Council and the Local Board. It is accepted that the Board may
impose such conditions as it thinks fit, but clearly also the usual tests for validity of
conditions apply. We agree that conditions must:
(a)

be for a resource management purpose and not for an ulterior one;

(b)

be fairly and reasonably related to the proposed work;

(c)

not be so unreasonable that a reasonable planning authority, duly appreciating
its statutory duties, could not have imposed it (or so unreasonable that
Parliament clearly could not have intended that such a condition should be
imposed);

(d)

not be ultra vires;

(e)

not involve a delegation of the Board’s duty;

(f)

be enforceable (eg a condition will be unenforceable if it relies on compliance
by third parties);

(g)

not lack finality.

In addition, there needs to be a logical connection between the proposed development and
a particular proposed condition. 25
[26]

We intend to specifically discuss and elaborate upon the law that may apply to
specific conditions in the context of the issues in which they are raised, but signal that
these discussions are most pertinent in the context of the conditions proposed in respect
of social impact and vapour cloud explosion risk.
3

THE PRINCIPAL ISSUES IN CONTENTION

[27]

Section 149Q requires the draft report to include a statement of the principal
issues that were in contention. We have chosen to express the principal issues in
contention as topics. Each of the topics will be assigned a separate chapter, and under the
topics there are in some cases a number of issues that need to be determined. The topics
we identify as the principal issues in contention are listed below, but the order in which
they are listed should not be taken to infer that one topic is more important than another.

25

Waitakere City Council v Estate Homes Ltd [2007], NZRMA 137, paragraph [66[
20

We recognise that all of the topics mentioned were important to the parties who raised
them.
[28]

The principal issues in contention were:
(a) Whether the consideration of alternative sites or methods was adequate;
(b) Whether the alteration is reasonably necessary to meet the Minister’s
objectives;
(c) The extent of any economic benefits from the proposal;
(d) Whether the consultation undertaken was adequate and, if not, how that
affects the matters we need to determine;
(e) What social impact effects arise from the proposal;
(f) The effect in light of risk recalculations arising from recent incidents in
relation to vapour cloud explosion risk on the women’s prison and
indirectly thereby the proposed men’s prison;
(g) How to properly recognise and provide for the interests of tangata
whenua, particularly in relation to Te Akitai and Te Kawerau;
(h) What landscape, building platform and design, visual and lighting effects
arise from the proposal;
(i) Whether Hautu Drive or Kiwi Tamaki Road should provide the principal
access to the proposed prison;
(j) The cumulative effects which would arise should the alteration be
confirmed;
(k) Whether the conditions proposed will adequately avoid, remedy or
mitigate any adverse effects of the proposal on the environment; and
(l) Whether the application is able to meet the overall purpose outlined in
Part 2 of the RMA.

[29]

We discuss in the report other matters which cannot be described as principal
issues in contention for the reason that they were not disputed, nonetheless s171 requires
us to consider the effects on the environment of allowing the requirement, and
21

accordingly they are included. These topics relate to ecological and stormwater effects,
archaeological effects, traffic, air quality, acoustic/noise, service and temporary
construction effects.
4

THE EXISTING ENVIRONMENT

[30]

In order to understand the context of the proposal, it is important to understand
the environment into which it is sought to be transposed. The following section will
include a physical description of the site and its context, and will provide background
detail relating to the existing designation, the women’s prison and the youth justice
facility. It will also include a brief summary of the socio-demographic characteristics of
the immediately impacted community.
4.1

The site and its environs

[31]

The site is located within the low-lying gently rolling land to the northeast of the
Manukau Harbour which lies between the upper estuarine reaches of Waokauri Creek to
the north-west and Puhinui Creek to the south. 26 Pastoral, horticultural, quarry and public
recreation/open space land uses predominate to the west, but to the north and east of the
site the land is intensively urbanised with a mix of large scale industrial and commercial
land use activities contiguous with central Manukau and separating residential areas to
the north (Papatoetoe) and south (Manurewa). 27

[32]

The site itself comprises approximately 47 hectares, and the proposed men’s
prison is intended to occupy approximately 18 hectares of it. Of this, approximately 14
hectares is proposed to be within an indicative secure perimeter (“inside the wire”), and
approximately 4 hectares is proposed to be within an indicative non-secure area (“outside
the wire”).
[33]

The site is owned by the Crown and held for justice purposes, and is currently
designated in the Operative Manukau District Plan (“the District Plan”) for the
“construction, operation, maintenance and upgrading of a comprehensive women’s
correctional facility and associated facilities”. 28 The women’s prison would be an
immediate neighbour to the north of the proposed men’s prison.

Mr Goodwin, Evidence-in-chief, paragraph [24]
Mr Goodwin, Evidence-in-chief, paragraphs [25] and [26]
28 Designation 288
26
27
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[34]

Prior to the development of the women’s prison and up to 2001, the site was
operated for a number of years as a quarry and a clean fill site. As a result the landform
on the site is substantially modified. Not surprisingly, the site is zoned “Quarry” and the
land around it is zoned either “Quarry”, “Business 5” “or Business 6”. The Business 6
zone provides for the heaviest industry in the district.
[35]

Maunga Matukutureia, with its distinctive stepped profile, adjoins the western
boundary of the site. It, and some of the land surrounding it, is held by the Crown and is
managed by the Department of Conservation (“DoC”). The area includes the mountain
and the historic Matukuturua Stonefields, which are also zoned “Quarry”. The
Matukuturua Stonefields date from the 15th Century, and comprise a large archaeological
site representing the remains of Māori settlement and agricultural systems. 29 The
Matukuturua Stonefields are recognised as being of high archaeological significance, and
the majority of the remains (located on adjacent land to the west) are protected within an
historic reserve. 30 The Matukuturua Stonefields and the remnants of the former pa site on
Maunga Matukutureia are recorded as archaeological site R11/25 by the New Zealand
Archaeological Association (NZAA). 31 In mid-2008 the title of the land upon which
these sites exist were acquired by DoC. 32 A few stonefield features extend on to the
site. 33
[36]

To the southeast of the site is the youth justice facility. Should the proposed
men’s prison proceed, this facility will be an immediate neighbour to it.
[37]

There is also an artificial wetland at the southern end of the site, which was
formed out of the craters created by the previous quarrying activity. The craters have
filled with water, and support plant growth. The wetland comprises both an upper and
lower wetland, but both are of low quality and minor botanical conservation value. The
entire upper wetland will be lost as a result of the proposal, as well as 527m2 of the lower
wetland. In August 2010 the then Auckland Regional Council (“the ARC”) granted
consent for the reclamation of this wetland, and also consent to divert and discharge
stormwater from approximately 13 hectares of impervious coverage associated with the
proposed men’s prison. 34

Dr Clough, Evidence-in-chief, p 3, paragraph [5
Ibid, p 3, paragraph [5]
31 AEE men’s prison, Wiri, Manukau – Archaeological Assessment (October 2010) p 6; Dr
Clough, Evidence-in-chief,
32 AEE men’s prison, Wiri, Manukau – Archaeological Assessment (October 2010) p 17
33 AEE men’s prison, Wiri, Manukau – Archaeological Assessment (October 2010) p 17
34 Mr Slaven, Evidence-in-chief, Attachment 1; Resource consents 37740 and 38017.
29
30
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[38]

The WOSL terminal shares the northern boundary of the site. It comprises a fuel
storage facility of nine steel storage tanks 18.3m high and up to 39m in diameter, plus
various ancillary buildings and structures. The WOSL terminal contains two designated
pipelines: an incoming pipeline supplying fuel products from Marsden Refinery and an
outgoing pipeline supplying aviation fuel to Auckland International Airport at Mangere.
The terminal stores and distributes 40% of New Zealand’s petrol and diesel and 100% of
aviation fuel to the airport. The terminal and pipelines are regionally significant
infrastructure. 35
[39]

Adjacent to the WOSL terminal (off McLaughlins Road) to the north is the
Liquigas bulk liquefied petroleum gas terminal. Both the WOSL terminal and the
Liquigas depot are zoned “Business 6”.
[40]

The general area in which the WOSL and Liquigas terminals sit is a combination
of Business 5 (mixed light and medium business with some retailing) and Business 6
(heavier and potentially noxious industries) zoned land, with relatively new business
areas having established to the east along Ha Crescent, Kiwi Tamaki and Hautu Drives as
well as the industrial area along McLaughlins Road and Vogler Drive to the north of the
site. In 2009 a new 28 lot business subdivision was approved at the southern end of
McLaughlins Road, to the west of Maunga Matukutureia; development of Stage 1 of this
area is under way. 36 There is also a proposed Private Plan Change 36, involving land on
the north eastern side of the Wiri Station Road / Roscommon Road intersection – i.e.
opposite the WOSL entrance, approximately 600m north-east of the closest part of the
women’s prison outer security fence, but significantly further away from the proposed
men’s prison. It is, however, only 400m from the large petrol tanks at WOSL and
therefore affected by the societal risk factor of increased population inside the 0.5 x 10-6
contour referred to in chapter 13. This land is proposed to be re-zoned from Quarry to a
mix of Business zones 5 and 6. 37
[41]

The site is located in Counties-Manukau, broadly within a 25 square kilometre
block that includes Clendon North and South, Burbank, Rowandale, Homai West and
East, Manurewa Central, Hillpark, Wiri and Manukau Central (“the immediately
impacted community”) having a statistical population of some 38,000 persons. The
“wider impacted community” follows the boundaries of the Council’s Manukau and
Manurewa–Papakura Wards (extending from Mangere Bridge and Otahuhu in the north,
to Otara and Flat Bush in the east, and to Papakura and Hingaia in the south). The wider
Auckland Regional Policy Statement 2.34 and 5.2.4
Mr Goodwin, Rebuttal, figures A3 booklet Figure R007
37 Private Plan Change 36
35
36
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impacted community also includes the immediately impacted community. The final
geographical community is the Auckland regional community which incorporates the
boundaries of the new Auckland Council. 38 We annex in Appendix C to this decision
Maps 1 & 2 from Dr Stewart’s evidence (for the Council) identifying the immediate and
wider impacted communities.
[42]

The immediately impacted community is characterised by its youth, fast
population growth, its ethnicity (35.9% of Pacific and 29% Māori) and sadly its very high
level of deprivation (evidenced by high levels of unemployment, low incomes, densely
populated residences and transient population), with the attendant challenges such indicia
attract.

[43]

The Board visited the suburbs within the immediately and wider impacted
communities without a guide, as two of the members of the Board have lived and worked
in both the immediately and the wider impacted communities and this provided a very
useful overview of the suburbs that will be immediately affected by the proposed men’s
prison.
4.2

The existing designation

[44]

As outlined above, the site is already designated for a prison, albeit a women’s
facility. The original designation confirmed by the then Manukau City Council was
unsuccessfully appealed to the Environment Court by Nganeko Minhinnick on behalf of
Ngati Te Ata. 39 The designation was confirmed in April 2004 with a number of
conditions. 40
[45]

The proposal for the women’s prison included an Indicative Concept Plan which
identified, in a general way, the design and layout of the facility including the types of
buildings that were proposed. The area within the secure perimeter comprises 17.825
hectares of the 42 hectare site, with a total building area of approximately 1.2 hectares.
The balance of the site or “outer security area” as noted on the Indicative Concept Plan,
was to be used for “Inmate employment, skills, pre-release training, horticulture and
gardening, fitness trails and training areas, and cultural and spiritual
development/therapy areas”. The southern part of the site was to access an estuary of the
Manukau Harbour to be used for stormwater management ponds. Significant mitigation
Dr Stewart, Appendix 1, Map 2
Minhinnick v Minister of Corrections, (Environment Court A043/2004, at paragraphs [28]
– [36].
40 AEE Vol 1A, Attachment E
38
39
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planting was proposed along the western and southern sections of the site, and massed
groupings of specimen trees were proposed on the undulating slopes adjacent to the
Matukuturua Stonefields.
[46]

A number of submitters, but particularly the Sisters of Mercy Wiri and Vision
Manukau, 41 were critical of the level of design available for assessment in respect of the
alteration to the designation compared to the detail that had been available in relation to
the original application for designation for the women’s prison. We will elaborate on this
when we consider the proposed parameters for the built environment in chapter 16
dealing with landscape and visual effects. It is clear, however, that the existing
designation only required the “initial works “to be “generally in accordance with” the
Indicative Concept Plan 42. Equally clear, however, is that the conditions did not place a
limit on future activities on this site “so far as they are consistent with the designation
and other conditions”. In this regard, we accept that the Minister preserved the Crown’s
position so that it could extend works beyond the Indicative Concept Plan.
4.3

The women’s prison

[47]

Initially the proposal sought to accommodate up to 152 inmates (and 15 more in
contingencies), but the initial application foresaw expansion to 350 female inmates of all
security classifications including remand. The women’s prison was opened in July 2006
and with the establishment of double-bunking can now accommodate 456 female
prisoners. By 1 July 2011 construction of a further 8 places for the “Mothers with Babies
programme” will take the total number to 464. Prisoners at this facility are both remand
and sentenced prisoners with security classifications ranging from minimum to
maximum. 43 As at 18 January 2011 there were 221 fixed-term and permanent employees.
[48]

As a result of the double-bunking initiative announced in July 2009, a total of
170 beds were added to the women’s prison over a six month period ending October
2011. The double-bunking initiative did not consist of simply adding new beds, but the
associated infrastructure needed to support the additional beds was also provided. This
infrastructure included new exercise yards, additional staff carparking, a new health
satellite unit, a new operational management/custodial support unit, an at-risk
management unit cell extension, additional kitchen equipment and additional receiving

Mr Maplesden, Evidence-in-chief
Condition 1 Designation 288
43 Mrs Robertson, Evidence-in-chief paragraph [35]
41
42
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space. 44 In addition, the women’s prison also received an additional 58 custodial staff and
23 support staff. 45
[49]

Access to the women’s prison is off Hautu Road, and there is a single entrance to
the prison through the receiving area. Each of the accommodation units has their own
exercise area. The maximum security and remand accommodation units are doublestoried and are the nearest to the northern boundary shared with the WOSL terminal, with
the Mothers and Babies Unit to the south-western-most end of the site, nearest to the
boundary with the proposed men’s prison. The women’s facility comprises a campustype layout, with a number of separate accommodation areas that house the women
prisoners according to their classifications. There is a taller, single building (“the spine”)
which runs through the centre of the accommodation units, and provides for shared
facilities used for education and training purposes.
[50]

The mothers and babies units are single storey units which can accommodate
two “families” each (that is, two mothers with their children). Each of these units has a
central kitchen area, and some of them are currently also used by women prisoners, who
as part of their rehabilitation are training puppies for members of the community with
disabilities. The mothers and babies unit can currently provide for mothers with babies
up to 9 months of age, but we were told this was to be extended to children up to 2 years
of age in July 2011.
[51]

We visited the women’s prison, and were able to observe and confirm the
openness of the site and its campus-type layout. We were also assisted by the evidence of
Mrs Robertson, the manager of the women’s prison, who gave evidence not only about
operational matters relating to Corrections generally, but was able to specifically address
the operational aspects of the women’s prison relevant to this proposal.

[52]

There was a degree of scepticism expressed by some submitters about what they
perceived to be Corrections’ breaches of conditions relating to the women’s prison. One
of the highlighted areas concerned the increase in female prisoner numbers from that
which had been outlined during the hearing for the existing designation for the women’s
prison. As the existing designation did not provide for a maximum number of female
prisoners, it cannot be said that there has been a breach of any conditions in this regard.
Nonetheless the increase from the originally proposed 152 to 469 women prisoners being
accommodated on the site is significant and provides important background about why
44
45

Mrs Robertson, Evidence-in-chief paragraph [111]
Mrs Robertson, Evidence-in-chief paragraph [112]
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there is a degree of scepticism amongst some submitters about the numbers proposed for
the men’s prison, particularly given the fact that Corrections made some mileage out of
the fact that it had reduced the number of male prisoners sought to be accommodated
under the proposal from 1,500 to 1,060.
[53]

A number of submitters were concerned about the adverse effect the proposed
men’s prison might have on the women’s prison. 46 The concerns were threefold: firstly,
how the proposed men’s prison might visually and psychologically affect women
prisoners, particularly (but not limited to) those in the Mothers and Babies’ Unit, and
secondly that the proposed men’s prison might reduce the opportunities for rehabilitation
and reintegration programmes that had initially been proposed for the balance of the site.
There was also a concern about the closeness of the proximity of the north-eastern
facilities on the site nearest to WOSL in light of risk recalculations arising from recent
incidents relating to vapour cloud explosion risk, a potentially adverse effect given the
proximity of the women’s prison to WOSL. If this risk proved to be of such significance
that part of the women’s prison needed to be relocated, then the site for the proposed
men’s prison might need to be utilised for this purpose.
[54]

It is accepted that, should the men’s prison proceed, as well as needing to
provide separation and visual screening from the proposed men’s prison, special
arrangements would need to be made during any construction period to ensure minimum
disruption to those in the Mothers and Babies Unit.
[55]

All of the potentially adverse effects identified above affecting the women’s
prison, its inmates and staff will be considered in detail later in this decision as they arise
under the various topics we need to consider.
4.4

Korowai Manaaki youth justice facility

[56]

Child youth and Family Service (“CYFS”) operate a youth justice facility47
which borders the south-eastern boundary of the site, and is situated at the end of Kiwi
Tamaki Drive. As has already been mentioned, the preferred option by Corrections is for
access to the proposed men’s prison to be from Kiwi Tamaki Drive, and to this end it is
currently seeking an alteration to the designation for the youth justice facility to enable
this, rather than using the Hautu Drive entrance which provides access to the women’s
prison, an action seen as best avoided if possible. The entrance to the proposed men’s

46
47

Sisters of Mercy Wiri, Dr Stewart, Ms Buchan
Designation 278
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prison, should the CYFS designation be altered, is slightly down the road from the current
entrance to the youth justice facility.
[57]

The youth justice facility is a 46-bed residence for girls and boys between the
ages of 14 to 17, who have been sentenced to supervision with residence by the youth
Court, or who are on remand awaiting hearing on offences where they have been refused
bail. There are an additional six beds designated as criminal justice beds for young
offenders who have been sentenced to imprisonment. The maximum length of time a
youth can be sentenced to supervision with residence is six months.
[58]

We undertook a site visit to the youth justice facility, and it was evident from
this visit that should the proposed men’s prison proceed it would be a very immediate
neighbour to this facility. A number of submitters expressed concern about how the very
presence of a men’s prison would be viewed by youth within this facility, and within the
community. These submitters were concerned that the proximity of it might negatively
encourage young men (who were so inclined) to think that the men’s prison was an
“appropriate” or inevitable stepping stone for them on a journey of crime. This concern,
or perception, will be dealt with more fully in our evaluation of social effects. Suffice to
say it is part of the argument that the site and its surrounds will become part of a “prison
precinct”. This concern is also closely linked to the perception by many in the impacted
community that Manurewa/South Auckland is seen as a “dumping ground” or
conglomeration of necessary but disliked facilities. 48
[59]

Aside from the potential social impacts arising from the proximity of the
proposed men’s prison to the youth justice facility, there were obvious potentially adverse
visual impacts identified for those residing or working in the youth justice facility. On
our site visit we observed the marae on site to specifically provide viewshafts towards
Maunga Matukutureia, which were seen as important for the youth residents in that
facility. More will be said of this in the chapter dealing with landscape and visual effects.
[60]

The women’s prison and the youth justice facility fall within the immediately
impacted community. There is one other CYFS facility within the impacted community,
namely the “Whakatakapokai – Care and Protection Residence” at 400 Weymouth Road.

48

Described by Mr Greenings as “LULUs” (“locally unwanted land uses”). These include
infrastructure such as airports, sewerage treatment ponds and the like
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4.5

The demographic profile of the immediately and wider impacted
communities

[61]

One of the issues before the Board, was whether we had sufficient information
about the profile of the immediately and wider impacted communities in order to be able
to adequately assess certain potential environmental effects of the NoR. Having heard the
evidence presented for the Council and other submitters, we are now satisfied that we do
have sufficient information and we now refer to that evidence.
4.5.1

Population

[62]

On the day of the 2006 Census, the immediately impacted community was home
to 37,850 residents and 10,320 households, accounting for 2.9% of the overall regional
population. 49 At February 2010, there were approximately 3,340 business units in this
area. 50 The wider impacted community was home to 257,700 residents and 70,500
households, accounting for 20% of the overall regional population. 51 In 2010, there were
approximately 15,354 business units in this area (including the immediate host
community). 52
[63]

In line with overall population growth in the wider Auckland region and in New
Zealand, there has been population growth in both the immediately and wider impacted
community, but while the rate of growth of the wider impacted community (12.4%) is in
line with the rest of Auckland, the rate of growth for the immediately impacted
community is 10%. 53

[64]

However, the situation is likely to change, with Statistics New Zealand
projections forecasting that by 2031 the wider impacted community could increase by
approximately 117,310 people (43.1% growth 2006-2031), and the immediately impacted
community by 23,750 people (59.3% growth 2006-2031), compared with 40.8% growth
in the Auckland region overall. 54 This projected growth alone will have major impacts on
these communities and the services and utilities needed to cope with any resulting
demand particularly for community facilities, although no-one provided evidence as to
how that growth could be accommodated practically in the immediately impacted
community.
Dr Stewart, Evidence-in-chief, Appendix 1, p 2, paragraph [1.1]
Ibid
51 Ibid, p 2, paragraph [1.2]
52 Ibid
53 Ibid, p 5, paragraph [2.1]
54 Ibid, p 5, paragraph [2.2]; Fig 1 & 2, p 6
49
50

30

4.5.2

Age

[65]

In terms of the demographic composition, these communities are generally
characterised by younger populations with high numbers of children and young people,
and a lower median age than other parts of the region. 55 At 2006, a total of 11,532
children aged 14 years or under lived in the immediately impacted community (30.5% of
this community) and 73,485 children of the same age or under lived in the wider
impacted community (28.5% of this community). 56 Comparatively, the regional
population in the same age group accounted for only 22.1% of the population. 57 When
this demographic is extended to include young people 25 years or under, the statistics
reveal that children or young people comprise 16.5% of the immediately impacted
community and 16.0% of the wider impacted community. 58
4.5.3

Ethnicity

[66]

The immediately and wider impacted communities are also characterised by the
ethnic diversity that exists within them. Over one third or 35.9% of the residents living in
the immediately impacted community identified as being of Pacific ethnicity, with a
slightly higher percentage of these people (38.4%) residing in the wider impacted
community. 59 The Māori population comprises approximately 29% of the immediately
impacted community and 22.4% of the wider impacted community. 60 Just over half of the
Auckland region’s Pacific population (51.7%) and over one third (39.0%) of the region’s
Māori population lived in the wider impacted community. 61 There are also a large
number of Asian residents in both impacted communities. 62
[67]

Given the demographic profile of the immediate and wider host communities, it
is not surprising that those who may be subjected to potential effects arising from the
proposal have been identified by the social impact witnesses as youth, Māori, Pacific
people, local businesses and social service providers.

Dr Stewart, Evidence-in-chief, Appendix 1, p 7, paragraph [2.3]; Table 2
Ibid
57 Ibid
58 Ibid
59 Ibid, p 8, paragraph [2.4]
60 Ibid
61 Ibid
62 Ibid
55
56
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4.5.4

Community cohesion

[68]

According to Dr Stewart (for the Council), civic participation and social capital
are key determinants of sustainable community development, well-being and quality of
life. 63 She advised that vibrant and strong communities are important because they enable
people to feel that they belong and can contribute to community life. 64 She told us that
strong “community and family ties underpin community cohesion, and these contribute to
people having a sense of health and well-being.” 65 Therefore, anything that undermines
community and/or family ties can have the opposite effect and thus diminish community
cohesion.
[69]

It was clear to us that the immediately and wider impacted communities are the
beneficiaries of progressive community leadership and include many civic-minded
residents committed to building social cohesion. This was reflected in the evidence we
heard from the submitters that appeared before us representing a broad range of sector
groups and concerned citizens, 66 the work of the Local Boards, and the extensive network
of voluntary sector/community service organisations that exist in these communities. 67
[70]

We heard evidence from the Clendon and Weymouth Residents’ Associations
that have emerged to seek change for their communities. We were told about agencies
such as Clendon youth Services and Maia youth Services, which are considered success
stories. We also heard about the many free education courses, sports events and awards,
community events and family days offered in the host communities. 68 All of this must
strengthen community cohesion.
[71]

The outcome of focus groups with representatives of different sector groups
from Manurewa, indicate that residents loved certain aspects of the immediately impacted
community, felt at home there, were connected to other people living there and enjoyed
many of the facilities in the area. 69
[72]

We also heard about some of the many innovative planning programmes and
projects that have been developed to improve infrastructure, services and utilities, to
respond to social issues, and to build cohesion within the immediate and wider host
Dr Stewart, Evidence-in-Chief, p 29, paragraph [95]
Ibid, p 30, paragraph [98]
65 Ibid, p 30, paragraph [98]
66 Ibid, p 27, paragraph [88]
67 Ibid, p 28, paragraph [92]; Appendix 3
68 Ibid, p 27, paragraph [90]
69 Ms Longdill, Evidence-in-Chief, Appendix A, p 6, paragraph [2.1]-[2.2]
63
64
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communities. These initiatives include the Wiri Improvement Project, the Clendon
Community Renewal Project, the Wiri Spatial Structural Plan, the Community Capacity
Building Project, the Manurewa Advocacy Plan (2010) and Tomorrows Manukau:
Manukau Apopo 2006-2016.
[73]

We have not been able to augment this information with any detail regarding the
work of Māori and Pacific Island community leaders, their initiatives and the social
service agencies they represent for the reasons we discuss in chapter 11 dealing with
consultation, however shades of their work can be discerned through the evidence. For
example, the work of the Māori Women’s Welfare League was mentioned on more than
one occasion, including by Dr Stewart and Mrs Robertson, manager of the women’s
prison 70 and the importance of the work of the churches among the Pacific Island
communities was also referred to.
4.5.5

Deprivation indices

[74]

However, and undermining the picture of cohesion considered above, we were
told by Dr Stewart that the impacted communities are “classified as containing some of
the most deprived neighbourhoods in the Auckland region.” 71 To some degree this was
underscored by focus groups held for representatives of sector groups from Manurewa.
These groups identified particular issues around youth behaviour, crime, education, visual
appearances of neighbourhoods, the transient nature of the population, and negative
stereotyping of the community by the media. 72
[75]

Dr Stewart advised that almost all of the census area units are in the immediately
impacted area. 73 The statistics she identified for us, paint a bleak picture of both the
immediately and wider impacted communities relative to Auckland regional averages.
Thus these communities can be equally characterised by higher levels of unemployment; 74
lower median personal incomes, 75 more deprivation index 8, 9, 10 neighbourhoods, 76
rising numbers of children reliant on benefits, 77 the widening gap between rich and poor, 78
densely populated residences and overcrowding, 79 transient populations, 80 higher
Dr Stewart, Evidence-in-chief, p 27, fn 76
Ibid, p 21, paragraph [70]
72 Ms Longdill, Evidence-in-chief, Appendix A, p 6-7, paragraph [2-5]
73 Dr Stewart, Evidence-in-chief, p 21, paragraph [70]
74 Ibid, p 21, paragraph [70]
75 Ibid, p 21, paragraph [71]
76 Ibid, p 21, paragraphs [70], [72]-[73]
77 Ibid, p 21, paragraph [71]
78 Ibid, p 21, paragraph [73]
79 Ibid, p 21-22, paragraphs [73], [76]
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proportions of households renting with privately occupied dwellings and rented dwellings
being evenly mixed and with every second dwelling rented out. Of the latter, 34% are
rented through Housing New Zealand. 81 There is evidence of significant housing
shortages, despite lower rental accommodation costs, 82 and inadequate healthy and
affordable housing. 83 Other characteristics of these communities include lower levels of
formal qualifications, 84 lower numbers of professionals and higher numbers in service
industries, 85 lower levels of volunteers, 86 lower participation in early childhood
education, 87 poorer access to health services, 88 higher rates of teenage pregnancy, 89 higher
numbers of single parent families and absent fathers, 90 higher levels of mental illness,
drug and alcohol addiction, 91 more social issues concerning crime, gangs, policing,
prostitution, visual untidiness of neighbourhoods, high number of liquor stores and
numerous youth issues, 92 fewer opportunities for training and education, 93 higher numbers
of low decile schools, 94 lower levels of self-esteem and civic responsibility among Māori
and Pacific Island youth, 95 higher rates of stand-downs, exclusions and expulsions from
schools for Māori and Pacific Island youth, and 96 higher absence and truancy rates. 97
[76]

Dr Stewart noted that the Māori and Pacific populations living in Manurewa
figure highly in the deprivation indices. She also noted that Manurewa is home to the
largest proportion of Asian and European/other populations living within the same
deprivation indices. 98
[77]

It is into these impacted communities, both geographical and relational that the
proposed men’s prison will be located. Thus it is against this profile that any potential
effects arising from locating the proposed men’s prison at Wiri must be assessed.
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5

THE PROPOSAL

[78]

It is against the above background that we now consider the specifics of the
proposal which can be described and outlined by reference to an overview of the prison
services, the NoR, the Minister’s objectives, the operation of the prison through the
proposed Public-Private-Partnership (“PPP”), and the site layout and design aspects of
the proposal.
5.1

Overview of Prison Services

[79]

Corrections has identified that by September 2015 it will no longer be able to
accommodate the prisoner population, and by 2016 there will be a national shortfall of
1,243 prisoner beds which will arise in part from the closure of existing end-of-life
facilities within the prison network 99 (969 beds 100) (including maximum security) and in
part from a projected increase in the number of prisoners expected to be sentenced to
imprisonment (274 beds 101). It is important to note that Corrections have no control over
who is sentenced to imprisonment, so this aspect of demand can prove challenging.
[80]

Corrections is comprised of seven services, one of which provides Prison
Services.
The other services include the Community Probation Service, the
Rehabilitation and Reintegration Service, Facilities, Systems and Infrastructure, Strategy,
Policy and Planning, the office of the Chief Executive and Organisational
Development. 102 The Prison Services is responsible for the management and operation of
prisons within New Zealand.

[81]

The primary purpose of Prison Services is to improve public safety, which is
done by ensuring sentence compliance and reducing reoffending. 103 To ensure sentence
compliance, Corrections must make sure there is a prison bed for every person sent to it
by the Courts, a matter not directly within its control. As of 20 December 2010 Prison
Services were managing 8,523 prisoners, of which approximately 96 percent were male,
50 percent were of Māori descent, and 42 percent were under the age of 30. 104
[82]

There are currently 20 prisons (17 men’s prisons and 3 women’s prisons) in New
Zealand. Management of the network occurs at three levels; by prison, by region

Mr Bole, Evidence-in-chief, paragraph [7.4]
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(Northern, Central and Southern) and nationally. 105 The proposed men’s prison at Wiri, if
granted, would form part of the Northern Region, which currently consists of six prisons:
Northland Regional Corrections Facility (“NRCF”); Auckland Prison (also known as
Paremoremo); Mt Eden Prison and Auckland Central Remand Prison (both now
incorporated into Mt Eden Corrections Facility (“MECF”), Auckland Region Women’s
Corrections Facility (“the women’s prison”) and Spring Hill Corrections Facility
(“Spring Hill”). Of these six prisons in the northern region, four are based in
Auckland. 106
[83]

Corrections manages the prison network capacity and accommodation type (for
example high or low security or specialist treatment needs) against the make-up of the
prisoner population. This means that prisoners are placed where there is a space for them
bearing in mind their needs, but it is not unusual for prisoners to serve their sentence at a
number of different prisons throughout the network. 107
[84]

For background purposes it is important to briefly outline the characteristics of
each of the prisons in the Northern Region, apart from the women’s prison which we
have already covered. 108
1. Auckland Prison is located in Albany, and has a maximum prisoner
capacity of 681 for male prisoners, and contains New Zealand’s only
specialist maxim-security prison unit. It also accommodates low to
minimum security prisoners and has a special treatment for child sex
offenders and a dedicated drug treatment unit. 109 Auckland Prison is 10
minutes drive from Albany Highway, in an expanding residential area with
a primary school as a neighbour.
2. Mt Eden Prison is a high security facility with a maximum prisoner
capacity of 417 male prisoners. It is located south of central Auckland
immediately next to Auckland’s southern motorway and is largely
surrounded by businesses as well as two secondary schools nearby
(Auckland Boys Grammar and St Peter’s College). It is proposed that this
prison will be decommissioned in 2017.
3. Auckland Central Remand Prison is located next to Mt Eden prison and
has a capacity of 412 male prisoners. It has a high turnover given that it
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accommodates predominantly newly remanded male prisoners in the
Auckland region.
4. Spring Hill is set on a 215 ha site and situated in northern Waikato south
of Hampton Downs and Meremere. It opened in 2007 and has a maximum
prisoner capacity of 1,018 male prisoners. It accommodates prisoners with
low to high-medium security classification.
5. NRCF is situated near Ngawha Springs and Kaikohe in the far north. It
has a maximum prisoner capacity of 548 male prisoners, with security
classifications ranging from low to high-medium. It opened in 2005.
[85]

It is a stated goal of Corrections to accommodate sentenced prisoners as near to
their home or support base as possible. 110 This is said to assist with their rehabilitation
and reintegration back into society following their sentence.
5.2

The NoR and the objectives of the Minister of Corrections

[86]

The NoR seeks to alter Designation 288 in order to provide for the construction,
operation, maintenance and upgrading of a proposed men’s prison on 18 hectares of the
land currently designated for the women’s prison but not used by it at the present time.
The alteration also seeks to provide for the primary option of access to the proposed
men’s prison from Kiwi Tamaki Drive, reserving, however, the option for access from
Hautu Drive. The specifics of the alterations to Designation 288 are outlined in the
Overall, the description of the facility is sought to be amended to
NoR. 111
“Comprehensive Corrections Facilities” with amendments to the Plan, an extension to
provide for access from Kiwi Tamaki Road, the replacement of the existing heritage areas
plan with a revised heritage areas plan and various alterations to allow for certain
facilities on the site.
[87]

Within 14 days of arriving at a prison after being sentenced, a prisoner is
assessed and assigned a security classification by Corrections. The security classification
is based on a combination of internal and external risk factors and is reviewed at least
once every six months. 112 We were told that the PPP will be required to adopt the same
security classification as that operated by Corrections. The proposal anticipates
accommodating male prisoners with security classifications ranging from minimum
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Corrections Vol 1A, pp 1-22
112 Mrs Robertson, Evidence-in-chief, paragraph [55]
110
111

37

(those held in low security accommodation) to high (those held in high security
accommodation), but not maximum security prisoners. 113
[88]

The NoR outlined that the proposed men’s prison would comprise the following:
A Comprehensive Correction Facility at 20 Hautu Drive, Wiri, located on the
southern part of the site already occupied by the women’s prison;
A maximum of 1,500 male prisoners would be accommodated on site, with
additional staff and visitors;
The security classification of prisoners will be between low and high (no
maximum security prisoners);
Secure facilities and ancillary activities and facilities will be within the secure
perimeter, indicatively shown on the plan titled “Proposed Alteration to
Designation 288 114;
The secure perimeter fence or wall will have a maximum height of 6 metres;
Non-secure facilities and ancillary activities and facilities, also indicatively
shown on the plan (refer to above) will be located outside of the secure
perimeter (including administration and car parking);
Buildings within and outside the secure perimeter will be a maximum of 4storeys and will have a height of up to RL 24.5 and up to RL 27.5 for rooves and
rooftop structures (such as roof-gables or protrusions, lift rooms and plant).
Buildings and structures that have a functional security purpose to be higher,
such as guard towers, surveillance and communication equipment and other
security devices are not limited by this height control;
Principal operational access will be either via Hautu Drive or Kiwi Tamaki Road;
and construction and emergency access will be from Hautu Drive, Kiwi Tamaki
Road and/or McLaughlins Road.
The site will also continue to be utilised for the women’s prison, landscaping,
stormwater management and a coastal access easement. Provision of the
balance site area of both facilities remains for any other associated or ancillary
land use activities such as those related to prisoner employment, skills and prerelease training, horticulture and gardens, fitness trails and training areas, and
cultural development/therapy areas. 115

[89]

The NoR identified the potential effects of the alteration to the designation as
including both potentially positive and potentially adverse social effects, positive
economic effects both during construction and during operation for both the local,
regional and national economies with opportunities for local jobs and local businesses to
supply goods and services, avoidance of areas of known archaeological value and the
protection of an additional area of Matukuturua Stonefields, visual effects from the new
buildings and other structures associated with the men’s prison, some loss of existing
Mr Hall, Evidence-in-chief, paragraph [65.2]
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artificial wetland on the site, with a minor effect on habitat and ecological values, the
works will be undertaken on land of significance to Māori, with potential effects on
Māori cultural values, disruption of soils during excavation and potential impact arising
from sediment dispersal to sensitive coastal environments during construction, potential
reverse sensitivity effects on the operation and development of adjoining and potentially
nearby activities, including the WOSL terminal, Liquigas bulk liquefied gas terminal and
nearby industry, traffic effects from construction and operational traffic, lighting and
noise effects from construction and operation, stormwater discharge effects from the site,
effects on water supply, wastewater and other services, and temporary construction
effects.
[90]

The NoR also listed the proposed measures to avoid, remedy or mitigate
potentially adverse effects. Each of these will be covered when we consider the effects in
detail, suffice to say that they include an area exempt from accommodation buildings in
Heritage Area A adjoining Maunga Matukutureia 116, and Heritage Area C in the
Matukuturua Stonefields, mitigation of construction effects, development and
implementation of a landscape mitigation and ecological planting plan, and a requirement
to screen views of prisoners from certain adjoining properties and screen the views from
prisoners to these properties. Whilst we have not listed all of the proposed mitigation
measures mentioned in the NoR, we confirm we have read and considered each of them.
[91]

The alteration to the designation is sought to achieve the Minister’s objectives,
which are articulated in the NoR 117 as follows:
To meet a predicted national capacity shortfall of prison beds by 2016;
Provide sufficient prisoner places with the appropriate security classification;
To reduce reoffending rates;
Ensure that prison sites have sufficient prisoner numbers to optimise use of
programmes and facilities,
Provide access to labour resources and health services (built sites that are
located near urban centres can better cater to mental health and addiction
treatment),
Make available fit-for-purpose facilities (build site should have sufficient space
and specialist facilities),
Provide access to reintegration opportunities (prisoners should have access to
reintegration opportunities, including employment);

116
117

Under Designation 288 Heritage Area A is an area exempt from buildings
NoR, pp 7-8
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Facilitate access to whanau and community (prisoners should have access to
personal support);
Ensure operational support from custodial services for the provision of
rehabilitation and reintegration services.
To optimise prisoner capacity;
Provide sufficient prisoner places with the appropriate security classification and
align with the National Prison Configuration Strategy (currently in development)
for the right prisoner, in the right place, at the right time, receiving right
intervention;
To maintain public safety through adequate housing of prisoners;
Meet Corrections’ legislated duty to safely and securely manage the prison
population at all times, whilst also housing prisoners in a safe and humane way;
To increase operating efficiency;
Deliver improved value for money in public spending;
To maximise innovation;
Encourage innovative solutions through harnessing synergies between
designing and operating a facility to maximise efficiencies, and
Provide opportunity for step change in service delivery, in particular to achieve
innovation in rehabilitation and reintegration services, and achieve effectiveness
for Māori prisoners; and
The transfer of value and opportunity to change across the wider prison
network;
Provide opportunity to step change in service delivery across the wider prison
network, in particular to achieving innovation in rehabilitation and reintegration
services, and achieve effectiveness for Māori prisoners.

[92]

The NoR asserts that the subject site is considered suitable for meeting the
objectives of the Minister for the following reasons: 118
It is central to the Auckland region and upper North Island and appropriately
located for service delivery (including rehabilitative initiatives), visitors and staff;
It is located within reasonable travelling distance of the majority of male court
referrals in Auckland region and upper North Island;
It is land no longer required for the women’s prison, is in Crown ownership, and
under the management of Corrections;
An existing designation is in place for a corrections’ facility, albeit for a women’s
correction facility;
The development of the site ensures the efficient use of Corrections’ resources,
including under-utilised land;

118
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It is a discrete location with relatively compatible surrounding land uses;
The establishment of a men’s prison on the site is economically and technically
feasible, and in a location where any adverse environmental or social impacts
can be adequately avoided, remedied or mitigated; and
The attributes of the site provide for flexibility, innovation and performance
excellence in the development and use of Corrections’ assets.

[93]

We are required to determine whether or not the proposal is reasonably
necessary to meet the Minister’s objectives and we evaluate this in chapter 8.
[94]

As outlined, the NoR as notified sought to accommodate 1,500 sentenced male
prisoners on the site 119 . The number was said to be required to “future-proof” the site, 120
even though the initial PPP proposal specified a 960-prisoner facility. 121 As a result of the
evidence received from submitters, the maximum number of sentenced male prisoners
sought to be accommodated has been reduced to 1,060. Corrections contended that this
will allow for the 960 initial build plus a 10% capacity for future growth. We have
already referred to the scepticism expressed by some submitters about this number, given
their experience of the numbers initially sought for the women’s prison.
5.3

Public-Private-Partnership Model (PPP)

[95]

As set out in the NoR and throughout Corrections’ evidence 122 the proposed
men’s prison is being advanced as a PPP. Under this model, Corrections will engage the
private sector to design, construct, finance and maintain the proposed men’s prison and
provide custodial services. The ability to enter into a contract for the private management
of a prison has been specifically recognised by Parliament by virtue of s198(1) of the
Corrections Act 2004. 123 The contract with the preferred bidder will be for 25 years once
the facility becomes operational. At the end of that period, the facility will revert to
Corrections, and it is intended to be fully operational for many years thereafter. 124

[96]

Mr Lightfoot gave evidence for Corrections regarding the PPP model. The PPP
process has been running in tandem with the NoR procedure. As the PPP is still subject
to a tender process that has not yet closed, the current details of actually what is proposed
on the site in terms of the site layout and design are unknown. This has provided some
challenges for the Board and submitters, and has been met by Corrections’ adopting a
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“parameters approach” to the design of the proposed facility, which it says is such that the
proposed effects on the environment can be properly assessed.
[97]

Corrections’ evidence was the PPP is intended to be a catalyst for driving
fundamental changes for prison services in New Zealand. 125 The overarching concept is
that involving the private sector in the delivery of public sector services achieves
efficiencies, and therefore value for money. This is relevant to the extent that one of the
Minister’s objectives includes increasing operating efficiency (in terms of public
expenditure), maximising innovation (in relation to prisoner rehabilitation and
reintegration and across the prison network) and reducing reoffending and recidivism
rates. The evidence for Corrections is that private sector involvement in the design,
construction, financing and management of prisons is a major initiative designed to bring
innovation and greater cost-effectiveness to the Corrections system. 126
[98]

Efficiencies are said to arise because:
(a) the consortia bidding for the project include world leaders in the delivery
of best-practice custodial operating models;
(b) competition to win the contract will encourage the private sector to deliver
services efficiently;
(c) the private sector, working in partnership with Corrections, will have the
necessary freedom to develop solutions that can deliver a step-change in
service delivery;
(d) the payment mechanism will encourage the successful operator to deliver
the specified outcomes through a series of incentives and abatements. The
payment mechanism is seen to be important to ensure agreed standards in
terms of safety and security are met. 127

[99]

Furthermore, it is hoped that the successful contractor will bring a fresh
perspective to custodial service delivery that is not constrained by public sector processes
and procedures. Corrections is seeking to achieve a long-term collaborative partnership
with a contractor whose operating model will integrate with Corrections to lift existing
levels of service delivery. 128
[100]

In the PPP, the private sector will be expected to:
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(a) construct and operate the prison in a manner that ensures it is safe and
secure, and to ensure that Corrections can meet its overarching objective of
“improving public safety”;
(b) meet all legal and other obligations, including on behalf of the Chief
Executive of Corrections (who retains ultimate responsibility for prisoners
held under New Zealand statutes);
(c) deliver better value for money through innovation and greater efficiency;
(d) deliver new and innovative approaches for rehabilitation and reintegration
services, aimed at reducing rate of reoffending;
(e) achieve improved effectiveness with Māori prisoners, ensuring that the
approach adopted for their rehabilitation services is culturally sensitive,
and recognises the important role of the Māori community. 129
[101]

Despite what are perceived to be uncertainties relating to the design of the
proposed facility, the following will still apply under the PPP model –
(a) Prisoners will remain in the legal custody of the Chief Executive of
Corrections at all times, regardless of whether the prisoner is held in a
prison operated under contract by the private sector. 130 The Chief
Executive remains ultimately accountable for the acts or omissions of the
private provider.
(b) There will be a comprehensive Project Agreement which will govern the
Contractor’s obligations to design, build, maintain, and operate the
prison. 131
(c) The Contractor will be closely monitored under the Project Agreement, to
ensure its compliance with performance benchmarks set by Corrections 132
and any consent conditions set by this Board should the alteration be
confirmed.
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(d) Corrections’ will retain the right to terminate the Project Agreement for
serious non-performance, or to temporarily step in where necessary in
certain emergency situations. 133
(e) The Contractor will also be expected to establish and maintain strong
relationships with the community. 134
(f) The successful contractor will be required to comply with all relevant New
Zealand law, including the Corrections Act and the New Zealand Bill of
Rights Act 1990, international obligations and standards. 135
[102]

Mr Lightfoot 136 outlined that reducing reoffending is one of the three key
outcomes for this Project, the others being ensuring sentence compliance, and achieving
effectiveness for Māori prisoners. The Request for Proposal (“RFP”) documentation
includes eight rehabilitation and reintegration Key Performance Indicators (“KPIs”).
They are listed as:
... improvement to live pro-social life; offending beliefs and attitudes
(demonstrated improvement); employment (measurable improvement in ability
to gain and maintain employment on release); settled accommodation; health
and well-being; interpersonal relationships, finances, social support.”

Mr Lightfoot told us that these indicators are internationally accepted as strong indicators
of successful rehabilitation and reintegration programmes, which Corrections expects
those tendering to cover in their proposals.
[103]

For each of these KPIs Corrections intends to separate the results for Māori and
non-Māori prisoners. Mr Lightfoot said that demonstrating how success will be achieved
against these KPIs will be a critical factor in evaluating each of the PPP proposals. Mr
Lightfoot told the Board that the preferred bidder will be the one that can best
demonstrate how a long-term reduction in reoffending can be achieved, which exceeds
the performance of the rest of the Corrections prison network while ensuring sentence
compliance and effectiveness for Māori prisoners. In his opinion it was highly unlikely
that any proposal would be based solely on the use of volunteers to achieve the outcomes
being sought. Mr Lightfoot’s said,

Ibid
Mr Lightfoot, Evidence-in-chief, paragraph [82]
135 Ibid, paragraph [36]
136 Mr Lightfoot, Rebuttal, paragraphs [35] to [38]
133
134

44

I am confident that there will not be a drain on the local voluntary community
that some submitters have predicted, but where these resources are needed
the contractor will help to build the capacity that is required. 137

[104]

As part of the PPP, the proposed men’s prison will be required to operate under
the same classification system, and will be required to develop its equivalent to the Prison
Services’ Operation Manual to ensure that the new prison is safe and secure, and that all
legislative requirements are complied with. 138
[105]

Despite most submitters being cautious about the likely success of a PPP, Mr
Taua from Te Kawerau had previous experience of the former PPP operated-prison at Mt
Eden and was fulsome in his praise of it.
[106]

As part of the site visits we were asked to undertake we visited Mt Eden prison
(both the old facility and the new remand facility). The new remand facility is to be
operated by a PPP. We are mindful that as the new facility was designed by Corrections
as a remand facility only, the construct of it will differ from a facility accommodating
sentenced prisoners. At the time of our site visit, the prison was not operational, but we
were able to observe the stark contrast between it and the old facility. Our site visit to
Spring Hill was also instructive, as it is a new facility, built, constructed and operated by
Corrections.
5.4

Site layout and design

[107]

The second part of the AEE described the overall project, including details as to
site layout and design, the specifics of which are proposed to be dealt with through the
Outline Plan of Works (“the Outline Plan”) process. 139 Initially it was proposed that the
future Outline Plan would show the height, shape and bulk of the work, its location on the
site, the likely finished contour of the site, vehicular access, circulation and parking,
landscaping and any other matters, to avoid, remedy or mitigate adverse effects on the
environment as per section 176(A) of the RMA. This approach, as already alluded to,
excited a recurrent theme of concern in the evidence of submitters 140 and also from Mr
Blakey, the section 42A planning consultant. 141 Some of the Board were of the view that
the initial physical parameters provided by Corrections were not sufficient to enable an
adequate consideration of the effects of the proposal, others thought they were unlikely to
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enable a decision to confirm the application without substantial modification to proposed
conditions. As it transpired, we do not need to resolve this slight difference of opinion,
given that during the hearing the physical parameters of the proposal were significantly
modified, with conditions proposing limits to numbers, site coverage, height and gross
floor area.
[108]

Despite these developments, Mr Kaye (the planning consultant for the Council
and the Local Board) was still not satisfied that sufficient information had been provided
to enable the Board to determine whether or not adverse effects relating to landscape and
cumulative effects could be mitigated. It is for this reason that there needs to be some
brief discussion about the parameters approach used in this case.
[109]

We accept that a parameters approach has been and is a legitimate approach to
be used where designations are sought by a requiring authority. Mr Kaye expressed the
opinion that, for a designation concerning a sensitive land use (such as a prison), a greater
degree of design detail should be required than that which might be required for a
designation concerning a “non-sensitive” land use. We do not agree that this is the
correct approach. The legal test for designations remains the same, whether the land use
anticipated is sensitive or not. Section 171(1) requires the effects on the environment of
allowing the requirement to be considered having particular regard to the matters
outlined. Because there is a requirement to consider the effects on the environment of
allowing the requirement, it follows that each particular case will require an assessment
of the evidence produced. It is the effect on the environment which is the focus, not
whether or not the land use is sensitive or non-sensitive, although this will be part of the
evidence against which the effects will need to be assessed.
[110]

In terms of the site layout and design of the built environment in this case,
because of the geological landscape and the significance of Maunga Matukutureia and its
surrounds to tangata whenua and others, there are landscape sensitivities and effects
arising from the proposal which require careful consideration.
[111]

Ms Simons (for Vision Manukau) submitted that the parameters approach was
adopted for the purposes of providing flexibility to the PPP and that as such information
was not before the Board that would usually be expected in relation to a NoR. She
referred to uncertainty regarding the operation of the PPP and submitted that the physical
dimensions of the facility as being unknown. She accepted that a potential building
envelope of certain dimensions for 1,060 prisoners had been provided, but inferentially
submitted that this was insufficient. Her submission was that the absence of this
46

information made it difficult for the Board to have confidence that any conditions could
be effective. 142 We intend to deal with this submission specifically in chapter 16, but we
have raised it to foreshadow that we see nothing particularly wrong as a matter of general
principle with a parameters approach. The question is whether the parameters provided
are sufficient to enable us to consider the effects on the environment of allowing the
requirement and if those effects are of concern, the question then becomes whether or not
they can be avoided, remedied or mitigated satisfactorily.
[112] In addition, it is important to note that the parameters approach is anticipated, to a

large degree, by section 176A. Some submitters were critical of the fact that the approach
used meant that submitters would have no input into the Outline Plan. Under the RMA a
territorial authority is the only person who can request changes to the Outline Plan and
who has the right of appeal to the Environment Court, therefore the argument that there
are inherent dangers with the Outline Plan process in terms of public participation, cannot
be borne out given the provisions of the Act itself.
[113] By way of completeness we note that the proposed conditions contemplate the

involvement of not only the Council, but also Department of Conservation, Ngati Te Ata,
Te Akitai (and any other mana whenua groups subsequently recognised), Vision
Manukau and the Auckland Volcanic Cones Society to review and comment upon the
draft Integrated Design and Mitigation Strategy (“the IDMS”) a document which is to be
submitted to the Council with the Outline Plan. The nature and extent of this condition
will be further discussed in chapter dealing with landscape and related issues. We accept
that the proposed condition does not and cannot expand the rights of appeal referred to
above.
6

PLANNING DOCUMENTS

[114]

When considering an NoR we are required to have particular regard to any
relevant provisions of any national policy statement, New Zealand Coastal Policy
statement, regional or proposed regional policy statement, and any plan or proposed
plan. 143 In addition, section 149G of the RMA requires the Environment Protection
Agency (“EPA”) to commission the relevant local authority to prepare a report on the key
issues in relation to the matter that includes details of the relevant planning instruments
(among other things) that apply. In this case such a report has been prepared and we have
carefully considered it. We have also received a section 42A assessment by Mr Blakey
142
143

Opening submissions, Vision Manukau, paragraph [271]
s171(1)(a) and 149(e)(4)
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covering (again among other things) the relevant planning instruments that apply and we
have had tendered to us fulsome evidence by a number of planners including Mr Hall for
Corrections, Mr Kaye for the Council and Local Board, and Mr Maplesden for Vision
Manukau. Collectively we refer to these people as “the planners”.
[115]

Somewhat unusually, the planning instruments do not provide much assistance
or clarity, nor were they particularly contentious in this case. Where applicable they will
be traversed in the evaluation of the relevant effect to which they relate. By way of
overview, and for the sake of completeness, we will, however, briefly cover each of the
statutory planning instruments that are relevant.
6.1

Overview of the planners’ evidence

[116]

The planners were involved in an expert conferencing session on the 19th April
2011 and jointly signed an agreed statement of issues, although not all matters were
agreed and Mr le Marquand attended only part of the conference. The planners agreed
that the relevant statutory planning documents were:
•

Manukau Operative District Plan 2002 (“the District Plan”);

•

NZ Coastal Policy Statement 2010 (“the NZCPS”);

•

Auckland Regional Policy Statement 1999 (“the ARPS”);

•

Change 6 to the ARPS - Giving effect to the Regional Growth Concept and
integrating Landuse and Transport – Appeals version 2010 (“ARPS – Change
6”);

•

Change 8 to the ARPS – Outstanding Natural Landscapes 2010 – part operative
(“ARPS – Change 8”);

•

Auckland Regional Plan: Coastal 2004 (“the ARP Coastal”);

•

Auckland Regional Plan: Air, Land and Water 2010 – part operative (“the ARP
Air, Land, Water”); and

•

Auckland Regional Plan: Sediment Control 2001 (“ARP Sediment Control”).

[117]

The relevant parts of these documents 144 were provided to the Board by
Corrections at the hearing.

144

Agreed Bundle of Planning Documents, Volumes1-3
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[118]

The planners agreed that no national policy statement applies, and no proposed
plans or changes were identified for consideration. The planners did agree, however, that
the non-statutory document Tomorrow’s Manukau: Manukau Apopo 2006 - 2016 was
relevant as a section 171(1)(d) “other matter”.
[119]

We note that the designation was lodged in November 2010 prior to the NZCPS
2010 being gazetted, and that the AEE statutory assessment had been undertaken based
on the NZCPS 1994. Notwithstanding the fact that NZCPS 1994 was effectively
removed by the gazetting of NZCPS 2010, we agree that it is that 1994 document that
remains relevant for this application, noting, nevertheless, that Mr Hall subsequently
considered 145 NZCPS 2010 briefly in his evidence.
[120]

It was common ground that the zoning and associated rules do not apply to a
designation and that there can be no permitted baseline because the underlying zones do
not permit the activities that are or are proposed to occur on the site. A detailed review of
the relevant provisions of the identified planning documents had been undertaken by Mr
Hall in chapter 9 of the AEE. They had also been identified in the section 149G report
prepared by the Council for the EPA 146 and by Mr Blakey 147 in Part 1 of his section 42A
report for the Board. In the interest of brevity we do not repeat that material in detail as it
was not generally in contention.
[121]

In his evidence in chief Mr Hall helpfully summarised 148 the relevant provisions
under a number of thematic headings in terms of: Urban growth management; Regionally
significant infrastructure; Land use and transport integration; Māori; Heritage; Volcanic
landscapes; Natural values and water quality; and Coastal. Again this was not generally
contested and we do not repeat that material. Suffice to record that no provision or suite
of provisions was identified as fatal to the application, and many were supportive of it.
Where provisions were particularly significant we have discussed those in the relevant
chapters of this decision.

[122]

In the course of the hearing three planning matters, in particular, arose that were
challenged in terms of relevant policy, being:
(a) whether it is appropriate for this sensitive land use to establish under / inside an
Industrial Air Quality Management Area (“IAQMA”);

Mr Hall, Evidence in chief, paragraphs [152]
Local Authority Report – Notice of Requirement for a Men’s Correctional Facility at 20
Hautu Drive, Wiri, Manukau: January 2011.
147 Mr Blakey, Planning Report Part 1, s[5.5]
148 Mr Hall, Evidence in chief, paragraphs [126]-[152]
145
146
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(b) whether Maunga Matukutureia was considered for classification as an
Outstanding Natural Feature or Landscape (“ONF or ONL”) by Change 8 to the
ARPS; and
(c) whether a reserve contribution can and should be required.
We address those specific matters in the chapters to which they relate, being Chapter 17.4
(Air Quality), Chapter 16.2 (Landscape) and Chapter 18 (Conditions).
6.2

New Zealand Coastal Policy Statement

[123]

The AEE originally covered the provisions of the NZCPS 1994, which was the
relevant document at the time of lodgement. The new NZCPS 2010 was subsequently
assessed by Mr Hall for Corrections. 149 The subject site is located within the coastal
environment in terms of the NZCPS 2010 because it has a narrow frontage to the coastal
margin, which itself is an upper tributary of the Manukau Harbour, and is characterised
by extensive mangroves. Policy 13 of the NZCPS seeks to preserve the natural character
of the coastal environment and Policy 15 protects natural features and natural landscapes
of the coastal environment. There was agreement by the planning experts that the main
effects in terms of Policies 13 and 15 of the NZCPS will arise from those views of the
Puhinui Creek margins as experienced from the residential areas within Clendon Park, but
also from the walkway proposed along the southern margin of the subject site. These
policies will be considered in more detail in chapter 16, but it is important to signal that
the unchallenged view is that visual mitigation measures, and a possible stepping of the
building profile, will mean that such effects can be mitigated.
[124]

The AEE originally covered the provisions of the NZCPS 1994, which was the
relevant document at the time of lodgement. The new NZCPS 2010 was subsequently
assessed by Mr Hall for Corrections. 150 The subject site is located within the coastal
environment in terms of the NZCPS 2010 because it has a narrow frontage to the coastal
margin, which itself is an upper tributary of the Manukau Harbour, and is characterised
by extensive mangroves. Policy 13 of the NZCPS seeks to preserve the natural character
of the coastal environment and Policy 15 protects natural features and natural landscapes
of the coastal environment. There was agreement by the planning experts that the main
effects in terms of Policies 13 and 15 of the NZCPS will arise from those views of the
Puhinui Creek margins as experienced from the residential areas within Clendon Park, but
also from the walkway proposed along the southern margin of the subject site. These
149
150

Mr Hall, Rebuttal, paragraph [152]
Mr Hall, Rebuttal, paragraph [152]
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policies will be considered in more detail in the chapter dealing with landscape and visual
effects, but it is important to signal that the unchallenged view is that visual mitigation
measures, and a possible stepping of the building profile, will mean that such effects can
be mitigated.
[125]

Other impacts in terms of the NZCPS were identified to relate to ecological
issues arising from bulk earthworks in proximity to the coast, and removal of a significant
part of the wetland in the southern part of the site, 151 and likewise issues relating to
sedimentation and discharge of contaminants during construction were raised, 152 but the
overall opinion of the experts is that these potential effects can also be mitigated by sound
conditions.
6.3

Auckland Regional Policy Statement (“ARPS”)

[126]

The AEE included a detailed assessment of the relevant provisions of the ARPS
and concluded that the proposal was considered to align with all relevant aspects of it.
Provisions of the ARPS relating to strategic direction and urban growth, regionally
significant infrastructure, landscape and coastal were all considered. Where appropriate
these provisions will be considered in the assessment of effects, but overall the view of
the experts is that all of the provisions of the ARPS are able to be met by the proposal,
subject to appropriate conditions being imposed, Mr Kaye dissenting.
6.4

Auckland Regional Policy Statement – Proposed Plan Change 6

[127]

Proposed Plan Change 6 introduces a new or strengthened strategic direction for
the region, reinforcing the principles of urban containment and accommodating growth
around centres and corridors, linked by an efficient public transport system. 153 The expert
opinion is that the proposal in general is considered to be consistent with most of the
relevant policies within proposed plan change 6, given the regional focus of those policies
related to regional infrastructure (policy 2.6.1.4) and land use and transport (policy
2.6.11).
6.5

Operative Manukau District Plan (“the District Plan”)

[128]

The various provisions of the District Plan have been referenced in some detail
in the AEE, and within the section 149G(3) report. The planning opinion is that the

Mr Blakey, s42A Planning Report 1, page 46
s149G report, AEE, s7.17.1
153 Mr Blakey, s42A Planning Report – Part 1, paragraph [5.5.3]
151
152
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current relevance of the District Plan in terms of the broad zoning and policies affecting
the site are considered to be low, given that quarry activities have long since finished on
the site, and given the designation which now applies to the site for which it has been
given effect to. 154
[129]

It was common ground that the subject site is covered by Designation 288 –
notated Auckland Region Womans [sic] Correction Facility Plan Map 19 of the District
Plan, with the exception of a small triangle of land in the south eastern corner that is
anticipated will comprise the primary access from Kiwi Tamaki Road subject to
agreement with the Minister of Social Development to “exchange” that part of
Designation 278 – youth Justice Centre – Upper North. The underlying zones are Quarry
Zone (for Designation 288) and Business 5 (for Designation 278). Part of the site on the
north western boundary is covered by Watercare Services Ltd’s Designation 177 on
Maunga Matukutureia for water supply purposes – reservoir, bores, treatment station and
associated structures. The water reservoir has recently been removed and while we were
not advised whether the designation has been formally uplifted, that would not appear to
be an impediment to confirming the application . That same part of the site also carries
an incorrect notation (number 13 on Plan Map 19) of Matukuturua Stonefields with the
balance of the site having the notation (number 15 on plan map 19) of McLaughlins
Mountain Maunga Matukutureia with the additional notation that a Waahi Tapu Special
Site Rule applies. We note that those notations should be reversed, number 13 actually
applying to number 15 and vice versa. Watercare Services Ltd’s Designation 171 - South
Western Interceptor bisects the south western corner of the site but is not affected by any
of the proposed works
7

CONSIDERATION OF ALTERNATIVES.

7.1

The issues and the evidence

[130]

Section 171(1)(b) of the RMA provides that the Board must have particular
regard to:
(b)
… whether adequate consideration has been given to alternative sites 155
... or methods of undertaking the work if (i)

the requiring authority does not have an interest in the land
sufficient for undertaking the work; or

Mr Hall, Evidence-in-chief, paragraph [130]; Mr Blakey, Planning Report Part 1, s42A
report
155 The section also refers to alternative routes, but these are not relevant to this case.
154
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(ii)

it is likely that the work will have a significant adverse effect on
the environment.

[131]

We are mindful that s171(1)(b) was introduced by s63 of the Resource
Management Amendment Act 2003, which introduced major changes to the obligation to
consider alternatives. Now, the consideration of alternatives is only required if either the
prerequisites in s171(1)(b)(i) or (ii) are met.

[132]

As the entire site is held by the Crown for “justice purposes”, the first part of this
test has been met. Corrections, however, submitted that the second part of the test had
also been met because overall, it submitted that the work would not have a significant
adverse effect on the environment. Despite submitting that it was not therefore required
to give consideration to alternative sites or methods of undertaking the work, Corrections
submitted that it had, and that such consideration was adequate.
[133]

The Council, the Local Board, Vision Manukau and, impliedly, the Salvation
Army and Prison Fellowship disagreed, submitting that it is likely that the work will have
a significant adverse effect on the environment. The Prison Fellowship focussed on what
they submitted was inadequate consideration of alternative methods by Corrections, but
the Council, the Local Board and Vision Manukau focussed their submission on both
alternative sites and methods of undertaking the work.
[134]

The evidence for Corrections on this topic was provided by Mr Bole and Mr
Lightfoot. This was the subject of comment by all of the planners. In relation to
alternative methods, the evidence of the Prison Fellowship was presented by Mr Gunston,
Mr Brooking and Reverend Beale. Other submitters also referred to alternate sites as
being preferable, but not in the context of the legal provision we must consider.
[135]

There are two key issues to be determined, first whether or not an alternative
assessment was required to be undertaken at all and secondly, if it was, whether what was
done by Corrections was adequate. We intend to address these issues by first considering
the legal principles which apply, and then analysing the evidence against them.
7.2

Legal framework

7.2.1

When are alternatives required to be considered?

[136]

The interpretation of s171(1)(b) was raised during the hearing. The first issue to
be decided is whether or not if one or both of the subsections in s171(1)(b) are required to
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be fulfilled before consideration has to be given to alternative sites or methods of
undertaking the work. Ms Dickey submitted that an obligation to consider alternatives
arises where it is likely that the work will have a significant adverse effect on the
environment, regardless of whether or not a requiring authority has the requisite interest
in the land. Mr Quinn did not disagree with this. We accept this as the correct
interpretation of the section.
[137]

The next question is therefore whether “the work is likely to have a significant
adverse effect on the environment”. As can be seen, the section refers to “work” which is
not defined, but in our view refers back to “a public work” which is referred to in s168(1).
For ease of reference and to avoid confusion, we will continue to use “the proposal” to
refer to “the work”.

[138]

We were referred to Director General of Conservation (Nelson-Marlborough
Conservancy) v Marlborough District Council 156 where Judge Whiting held:
There is a strong policy direction in the Act that alternatives should be a part of
the overall assessment of the effects of a proposed activity, when the threshold
of significant adverse effects is reached.

[139]

As already mentioned, Corrections submitted that it was not necessary for it to
consider alternatives because there were no significant adverse effects on the environment
arising from the proposal. As will be evident from our later analysis we disagree with
this interpretation, and in our view there are potentially adverse social and landscape
effects which could be significant. This, however, is a determination we have made after
hearing significant evidence on those topics. But when did the obligation to consider
alternatives arise for Corrections?
[140]

In Nelson Intermediate School v Transit New Zealand 157 the timing of the
consideration of alternatives was considered. At page 67 the Court held:
We conclude as a fact that adequate consideration of alternative routes and
methods of achieving this work were not made until just prior to August 2003. It
follows therefore that at the time of the notification of the NoR, and at the time
the appeals were filed, adequate consideration had not been given. This matter
was only rectified after the matter was set down for hearing and when the Board
considered a more detailed report in August 2003.

And further, at paragraphs [175] and [176]:

156
157

[2010] NZEnvC403 at paragraph [687]
[2004] ELRNZ 369
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… In light of the late development of realistic alternatives, we have real doubts
as to whether Transit had taken a completely fresh look at the alternatives and
not acted arbitrarily having regard to the advanced state of the NoR and the
appeal before this Court.
…We conclude the application does not meet s171(b) in the circumstance of
this case.

[141]

This case tends to suggest that the consideration of alternatives can be ongoing,
but that typically it will be undertaken prior to the notification of the NoR.

[142]

In our view the test is triggered prior to notification of the NoR, but may need to
be ongoing. We form this view because of the use of the words “it is likely” indicating a
possibility arising in the future. To interpret otherwise would mean that the consideration
of other sites would need to await the determination of the decision-maker.

[143]

Section 171(1)(b) does not require there to have been actual significant adverse
effects before a consideration of alternatives is required, but rather that it is likely that the
work will have such an effect. We accept that at the time the NoR was filed Corrections’
view was that there were no significant adverse effects on the environment that were not
able to be mitigated, and this view was based on the experts’ opinions they had obtained.
This evidence, as it related to social, landscape and visual effects, has been shown to be
properly the subject of challenge.

[144]

In our view, Corrections were obliged to consider alternatives. In a sense the
argument is academic, because Corrections did in fact consider alternatives, but Mr
Quinn was clear that this was a key issue under this topic which Corrections required us
to determine. We appreciate that in many circumstances the consideration by a requiring
authority as to whether or not it should consider alternative sites, methods or routes will
be vexed, particularly if it has expert evidence to support the view that there are unlikely
to be significant adverse environmental effects arising from a proposal. We are also
mindful that the amendment to the RMA changed the philosophy behind the
consideration of alternatives, which prior to that date had been mandatory, but it seems to
us that it would be a brave requiring authority that would decide not to undertake an
alternatives assessment in a matter which it expresses to be of national significance.
7.2.2

Adequacy of consideration of alternatives

[145]

The law is clear that if an obligation to consider alternatives arises, then the
assessment of alternatives undertaken should be “proportional to the significance and size
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of the issues to the applicant, the people, and communities affected, and to society as a
whole” 158.
[146]

Section 171(1)(b) does not require Corrections to demonstrate that it has
excluded all positive alternatives, or that it has selected the best of all available
alternatives. 159 We accept the submission by Corrections that to do so would involve the
Board straying into matters of policy, which fall outside its jurisdiction.

[147]

In relation to the test under s 171(1)(b), the High Court, in Meridian Energy Ltd
v Central Otago District Council 160 held, as follows:
Over time the Court should take a relatively narrow approach to this provision.
If the Environment Court is called upon to review the decision of the territorial
authority, it is required to consider whether alternatives have been properly
considered, rather than whether all possible alternatives have been excluded, or
the best alternative has been chosen.

[148]

We also adopt the summary of principles outlined in Villages of NZ (Mt
Wellington) Ltd161 as similarly defining our task:
We have found the following decisions particularly instructive in defining our
task and adopt the following findings, while recognizing that one was made
under an earlier statute:
(i)
The planning tribunal is not required to be satisfied that the possible
alternatives have been excluded, or that the best alternative has been chosen…
The tribunal’s inquiry is to see that the requiring authority has not decided on
the chosen site and method in an arbitrary or cursory way without giving
responsible consideration to alternatives. Stop Action Group v Auckland
Regional Council 162
(ii)
We understand that s171(1)(b) calls for a decision-maker to have
particular regard to whether the proponent has made sufficient investigations of
alternatives to satisfy itself of the alternative proposed, rather than acting
arbitrarily or giving only cursory consideration to the alternatives. The
proponent is not required to eliminate speculative or suppositive options.
Bungalow Holdings v Auckland City Council 163
(iii)
The word “adequate” is a simple word, and we have no doubt has been
deliberately used in this context. It does not mean “particular”. It does not
mean “exhaustive”. It means “sufficient” or “satisfactory”. Indeed one of its
definitions in the Oxford English Reference Dictionary (1996) is “barely
sufficient” – a definition we do not intend to follow because it does not accord

Tracks Trust v Queenstown Lakes District Council [2010] NZEnvC 432 at [228], citing
Maniatoto Environmental Society Inc v Central Otago District Council, Decision C 103/209

158

at paragraph [701]
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Beda Family Trust v Transit NZ, Decision A 139/204 at 57

2010 NZRMA 477 at [81]
161 Ibid
162 514/85, 28 July 1987, page 80
163 A 52/02 paragraph [111]
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56

with the general thrust of judicial authority. It does, however, support the
concept that a District Council is not required to go to unreasonable lengths to
support a chosen route or site for a particular public work. Takamore Trustees
v Kapiti District Council 164

[149]

Ms Simons referred us to Olsen v Minister of Social Welfare 165 concerned
alterations to a designation for social welfare purposes in relation to a children and young
persons detention centre. The Court held:
We find as a fact that there has been no in-depth investigation of alternative
sites in the context of the RM Act and in the context of part of that Act to which
we have previously referred. It is not sufficient to state that economics or
convenience, or re-siting inadequate facilities, are any reason for the creation of
a large and permanent security institution within residential communities.
We are not directing the Minister to remove the facility from Epuni and indeed
cannot so direct. What we are saying is that the economics of the department
are not the sole parameter and that the department must investigate alternative
sites in more depth. A neighbourhood cannot be brushed aside on the basis
that a security institution, which is presently operating outside its designation
protection, happens to exist.

[150]

Mr Quinn sought to distinguish the Olsen case on the basis that it was decided
before the amendments to the RMA concerning alternatives, and when the obligation to
consider them arises. We accept this is the case, but see the Olsen decision as articulating
no more than an interpretation of the facts which it was required to consider in order to
decide whether adequate consideration had been given to alternatives.
7.3

The evidence

7.3.1

Corrections’ case

[151]

Corrections submitted that it had adequately considered alternative sites and
methods of undertaking the work, even though it was only obliged to consider either
alternative sites or alternate methods of undertaking the work. We agree that s171(1)(b)
only requires a consideration of either sites, routes or methods.
[152]

The evidence for Corrections on this topic was given by Mr Bole (the Geneal
Manager Finance, Systems and Infrastructure) and Mr Lightfoot (the PPP Director at
Corrections). Corrections relied on two business case analyses as evidence of its
considerations of alternatives. As the issue at the time was an impending capacity
shortfall, Corrections considered a number of options to address that shortfall. The
evidence was that six options were considered and evaluated, which included, among
164
165

W23/02, paragraph [11]
[1995] NZRMA385 at [397]]
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others, a container build on the site, a new prison at Waikeria, and a “do nothing”
option. 166
7.3.1.1 The first business case
[153]

The way in which Corrections considered it could meet increased demand was
by either “a larger strategic build option” that would either involve developing new prison
sites or major expansions to existing sites, or adding smaller “built components” across a
number of sites. The larger, strategic build option would enable more capacity in the long
term, and was thought to enable Corrections to alter the way it managed its prison muster,
meaning that it could use the site to national, or perhaps regional advantage. The smaller
build option that was considered included deploying container beds across a number of
sites in the prison network. 167 Mr Lightfoot explained that the various options outlined
under these overall headings were assessed, with the merits, drawbacks and risks of each
supposedly identified, although the details of what these merits, drawbacks and risks are
were not articulated. Nonetheless, options were considered and evaluated by senior
Corrections staff at a series of interactive workshops. 168
[154]

As a result of this higher level evaluation process, six options were identified and
included in the first business case. The options included (among others) developing a
greenfields site and building a new prison at Wiri. Corrections evaluated the six options
against five criteria: demand, alignment (both national and regional), flexibility, risk and
net present cost. We were told that developing a new facility at a greenfields site was
discounted due to the lead-in time that would be required to purchase land, seek site
designation and design and build the new facility. It was considered that such a course of
action would be unable to be completed within the time required to meet the capacity
demand. 169
[155]

Following this evaluation the recommendation presented to the Government was
to build a new 960 place stand-alone prison at Wiri, coupled with providing 856
additional and replacement places at Waikeria Prison; 245 places at the Mt Eden
redevelopment project; 180 additional places delivered by placing container units in the
Southern Region; 60 additional places at the women’s prison and 120 replacement places
at Auckland Prison. 170 On the face of it, these figures do not add up to the predicted
Corrections opening submissions, paragraphs [169]-[174] and closing submissions,
paragraph [107]
167 Mr Lightfoot, Rebuttal, paragraph [20]
168 Ibid
169 Mr Lightfoot, Rebuttal, paragraph [21]
170 Ibid
166
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shortfall, and the reason for this was not explained. We expect it may be because they
were based on the 2009 Justice Forecast, which has since been updated.
7.3.1.2 The second business case
[156]

The Ministry of Justice then made available its Criminal Justice Forecast, which
showed a reduction in predicted demand. The additional places required were assessed as
being 275 (by 2016) and 522 (by 2023). By comparison, the replacement end of life
places required were 969 (by 2016) and 1,543 (by 2023). 171 These revised figures were
incorporated into the second business case, which was based on meeting a capacity
requirement of 1,243 places by 2016. 172
[157]

Given the revised figures, Corrections re-examined the recommended option
from the first business case, and reconfigured six new options. These options were
outlined in Mr Bole’s evidence as Table 1. 173 For ease of reference, the table is reproduced
below.
Build Component

In Service

Option 1

Mt Eden Phase 2

Dec 2012

245

Wiri

Sept 2015

960

Maximum
security
places
Auckland
(60)
Rimutaka (60)2
Christchurch (30)

Option 2

Option 3

Option 4

Option 5

Option 6

300(c)

300(c)

245
960

300(c)

Sept 2015

150

150

150

150

150

Waikeria

Sept 2015

120(c)

780

780

600

300(c)

Containers
(targeted
placement)

Sept 2015

60

180(c)

480(c)

Build
(places)

Total

Sept 2015

1,355

1,230

1,30

1,235

1,230

1,230

Jan 2016

(969)

(969)

(969)

(969)

(969)

(969)

386

261

261

266

261

261

End of life:
Max – 261
High – 219
Low – 260
Remand - 229
Net
Additional
Capacity
1

Planned in-service date

Mr Bole, Evidence-in-chief, paragraph [35], Figure 2
Mr Lightfoot, Rebuttal, paragraph [22]
173 Mr Bole, Evidence-in-chief, pages11 & 12, paragraph [37]
171
172
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2

The 60 maximum security places at Rimutaka could be delivered at Waikeria rather than the Auckland Maximum
Security Prison

[158]

As can be seen, a new prison at Wiri featured as part of the six options (options 1
and 2). The use of smaller accommodation options involving containers was also part of
a number of the options. All six options included the scenario of replacing maximum
security capacity by adding new capacity at three facilities across the country. As Mr
Bole explained, this aspect is neutral across the six options, 174 although we note that a
further 261 end of life maximum security places are identified within the net additional
capacity but not allocated, indeed cannot be allocated to Wiri as it is to have no such
classified prisoners. This raised a question in the Board’s mind as to whether this figure is
legitimately deductable from the build totals, in which case the net additional capacity
figures for Options 1 and 2 would be 647 and 522 respectively. While this would appear
to cast some doubt on the justification for a prison of this size we have assumed, given
Corrections’ other evidence that this would enable a flexible approach to be taken to the
placement of prisoners throughout the country.
[159]

The six options were evaluated against a number of criteria, being: alignment
with demand (this criteria took into account the need to satisfy regional and national
demand and security classification demand); flexibility (the measure of excess capacity in
the system); risk (this looked at building/implementation risk; operational/public safety
risk and demand variability risk); capital cost (the sum of the build components);
rehabilitation and reintegration (including prisoner need/density, ie whether the site has
sufficient prisoner numbers to optimise use of programmes and facilities; access to
rehabilitation and reintegration labour resources and health services, ie build site’s
located near urban areas can better cater to mental health and addiction treatment needs;
ability of fit-for-purpose facilities; reintegration opportunities; access to whanau;
operational support; and innovation, which was described as “the type and number of
external transformation resources methodologies and processes” (whatever that might
mean). 175
[160]

The application of the criteria resulted in option 2 being the preferred option,
which was to build a 960-place stand-alone prison at Wiri. This option also included
providing places for 150 maximum-security prisoners (to be located at Rimutaka,
Christchurch and Auckland prisons) and a 120-place container build at Waikeria Prison. 176

Mr Bole, Evidence-in-chief, paragraph [38]
Mr Bole, Evidence-in-chief, paragraph [39]
176 Mr Lightfoot, Rebuttal, paragraph [23], Mr Bole, Evidence-in-chief, paragraph [40]
174
175
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7.3.2

Submitters’ cases

7.3.2.1 Mr Greening
[161]

Mr Greening questioned why Corrections did not consider placing the new
prison adjacent to Spring Hill. Mr Lightfoot told us that Spring Hill was not considered
as an option in either business case, largely because a significant proportion of the land
upon which it is located is unsuitable for building due to a lack of bearing capacity in the
soils and the unsuitability of the soils for bulk earthworks. There are also restrictions on
its designation because there are waterways of cultural significance in the vicinity, land is
required to mitigate the visual impact on neighbours and the fact that the vast majority of
any spare land is in a flood plain. 177
7.3.2.2 The Council/Local Board
[162]

The Council and the Local Board submitted that in fact no alternatives analysis
had been undertaken at all. In support of this submission, Ms Dickey referred to the AEE
and Mr Akehurst (the economist for Corrections) acknowledging that no alternative site
assessment was carried out. 178 In relation to the two business cases relied on by
Corrections, Ms Dickey submitted that the first and impliedly the second business case
were primarily driven by capacity issues 179 rather than being a valid RMA assessment of
alternative sites and methods. Ms Dickey submitted that the business case analyses did
not consider matters such as location, site suitability, and environmental effects. Further,
it was significant, Ms Dickey submitted, that Mr Lightfoot referred to developing a new
facility at a greenfields site, but in cross-examination conceded that this was referring to
the possibility of a greenfields site, rather than an actual greenfields site. 180 In order to
have adequately considered alternatives, Ms Dickey submitted there would need to have
been a robust analysis of environmental effects. Further, she submitted that a proper
alternative site assessment was critical to understanding the economic effects of building
a prison on this site. 181

Ibid, paragraph [25]
Joint economic expert caucusing statement, 7 April 2011, page 4
179 Transcript page 143
180 Transcript, pages144-145 – Mr Lightfoot also confirmed that Spring Hill was not included
181 Dr McDermott, economics caucusing statement, page 5, paragraph [5.25], opening
submissions, Auckland Council
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7.3.2.3 Vision Manukau
[163]

Vision Manukau submitted that Corrections did not consider whether or not it
was appropriate to establish a large national project in a community with a high
concentration of such infrastructure, and a high social deprivation index. Impliedly, Ms
Simons was submitting that this should have formed part of the consideration of
alternative sites. In relation to alternative methods, Ms Simons submitted that
Corrections could have considered locating a number of smaller correctional facilities
around the country to share the burden across a number of communities and, furthermore,
could have considered decommissioning less existing prison spaces, or decommissioning
the prison beds at a slower rate so that a smaller prison is required.
[164]

Overall, Vision Manukau supported the Council and the Local Board’s case
which was that the assessment of alternatives was nothing more than its business case for
the PPP, which had nothing to do with the effects on the environment of locating the
proposal at this site. We were asked to draw the inference that the business case was
essentially confined by the political imperative to operate the prison under a private
partnership model, because in order to obtain the necessary international interest, the
prison had to be located in a large urban area and be large enough to create the
commercial incentive for the PPP partner to be involved.
7.3.2.4 The Prison Fellowship
[165]

The evidence from the Prison Fellowship focussed on alternative methods for
undertaking the work. The Prison Fellowship submitted that alternative types of prisons
should be considered, including smaller local prisons, and they presented a video clip of a
prison on an island in Finland. A key part of their joint presentation was the need for
effective rehabilitation and reintegration programmes to prevent reoffending. Some of
this evidence was critical of the lack of number of programmes available to meet the
needs of prisoners, and the effectiveness of those provided. The “style” of prison was
also addressed, with a preference expressed for smaller, localised prisons, with different
philosophical paradigms.
[166]

This material was interesting, compelling and well researched, but in many
respects failed to address the issues we must consider. As we have outlined, our task is
confined to determining whether or not Corrections adequately considered alternative
sites or methods. The focus is not to substitute our view of the policy direction that
should be taken by Corrections, or indeed to express a view about what might be better
methods or sites available for achieving the identified capacity need. We make these
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comments without intending to be disrespectful to the presentation by the Prison
Fellowship, as the work that is undertaken by all of the presenters who appeared before us
is tireless. Mr Gunston, Mr Brooking, and Reverend Beale impressed us as people who
have a passion to try and assist those whose lives and actions have led them to
incarceration and their focus is not only on prisoners, but their families. We could not
fail but be impressed with their dedication and compassion. The difficulty, as we have
outlined, is what we are legally able to do with these submissions in the context of the
issues we must determine.
7.4

Findings

[167]

This aspect of the case has caused us some concern. There is merit in the
argument advanced by Ms Dickey on behalf of the Council and the Local Board,
(supported by Vision Manukau), that the alternatives assessment undertaken did not
include the kind of environmental focus an RMA assessment of alternative sites would
normally involve. There is nothing wrong, per se, with such an assessment being
undertaken as part of a business case analysis, but we can see nothing to suggest that the
business case analyses contained the kind of environmental effects assessment that one
would normally expect and require in order to be persuaded that the consideration of
alternative sites was adequate.
[168]

Ms Dickey highlighted that whilst Corrections had referred to a greenfields site,
the site was only a theoretical consideration rather than an actual one. We do not see any
problem with this, in the context of this case, given that the issue required to be addressed
was a capacity shortfall within a specified timeframe. We accept that the timeframe
analysed as being required would mean that such a site was unlikely to fulfil the needs
Corrections had. It would make no sense to consider an actual site if the timeframes for
the objectives were unable to be met. Nonetheless there was little attempt by Corrections
to explain why the replacement of life facilities required the timeframe attached to them.
Whilst it is not for us to substitute our view on matters of policy, there should have been
further evidence provided to justify the timeframe which was said to be required.
[169]

We fall short of drawing the inference invited by Ms Simons on behalf of Vision
Manukau that the assessment of alternative sites was “tainted” by the desire to provide a
site that was palatable to a PPP operator. There is nothing in the evidence to suggest that
this formed part of the business case assessment, and there is no evidence from which we
can properly draw such an inference.
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[170]

For the reasons we have expressed above, we form the view that the alternatives
assessment as it related to sites was insufficient. In terms of the legal principles, this
means that the test of adequacy has not been met.
[171]

We are, however, also required to consider alternative methods. In this regard,
Mr Quinn referred to the alternative method of container builds, which was clearly a part
of the options assessment. The Prison Fellowship witnesses provided us with information
about other alternative methods for meeting capacity, such as smaller prisons. Vision
Manukau highlighted that smaller correctional facilities around the country were not
considered, neither did Corrections consider decommissioning fewer existing prison
spaces or decommissioning at a slower rate. We accept that there was no real evidence
provided by Corrections to substantiate the figures required for the decommissioning of
existing facilities. We think it reasonable to have expected more detail on this than that
which was provided. Nonetheless we are reminded that the adequate consideration of
alternative methods does not mean that all possible methods need to be looked at, and
furthermore we are not able to substitute our view of potential alternative methods of
undertaking the work for that of the Minister.
[172]

It cannot be said that the container-build option was only given cursory
consideration, or that Corrections had made up its mind about the method it would choose
before fully evaluating all of the options. We are therefore satisfied that Corrections
adequately considered alternative methods of achieving the work.
8

IS THE ALTERATION REASONABLY NECESSARY TO ACHIEVE THE
MINISTER’S OBJECTIVES?

8.1

The issues and the evidence

[173]

Section 171(1)(c) of the RMA provides that the Board must have particular
regard to:
(c)
whether the work and designation are reasonably necessary for
achieving the objectives of the requiring authority for which the designation is
sought.

[174]

As with the considerations of alternatives, we are not permitted to challenge the
Minister’s objectives, rather we must evaluate whether or not the work and designation
are reasonably necessary to achieve these objectives.
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[175]

In Bungalo Holdings Ltd v North Shore City Council 182 the Court held that
“necessary” falls between expedient or desirable on the one hand and essential
on the other, and the epithet “reasonably” qualifies it to allow some tolerance”.

[176]

Corrections submitted that both the work and the designation (as a planning tool)
were reasonably necessary for achieving the Minister’s objectives. The Council and
Local Board did not agree and challenged whether the work and designation were
reasonably necessary for achieving some of the objectives, with a particular challenge
being mounted in relation to those objectives relating to the predicted national capacity
shortfalls and those that require involvement from the PPP. The Salvation Army also
challenged the objectives relating to the predicted national capacity shortfall.
[177]

The evidence on this topic was given by Mr Bole, Mr Lightfoot and Dr Wales
for Corrections, Mr Kaye, the planner for the Local Board, and Mr Johnson for the
Salvation Army. We acknowledge the submissions and the evidence by the Prison
Fellowship and in particular by Mr Brooking relating to the purported failure of
Corrections to successfully prevent recidivism and to provide suitable rehabilitation and
reintegration programmes. As we have already identified, it is not our role to challenge
the success, merits or otherwise of Corrections programmes, although we do
acknowledge the downward trend in rates of imprisonment.
8.2

The Minister’s objectives

[178]

The Minister’s objectives have been detailed by us previously in this report and
we do not propose to repeat them here, but we will refer specifically to objectives which
relate to the predicted national capacity shortfalls, the reduction in reoffending rates,
optimising prisoner capacity and maintaining public safety, maximising innovation and
the objectives we refer to generically as the “PPP objectives.” The reasons for the
objectives must be read with them in order to understand them fully and they relate the
objectives more specifically to the site about which we are concerned.
8.3

National capacity shortfall

[179]

One of the Minister’s objectives 183 is to meet the predicted national prison
capacity shortfall by 2016. Under this objective is the further explanation that the
objective seeks to “provide sufficient prisoner places with the appropriate classification.”
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[180]

In his evidence, Mr Bole, Corrections’ General Manager for the project noted 184

that:
It is paramount to Corrections’ role and function that sufficient capacity exist at
all times and analysis demonstrates that by September 2015 Corrections will no
longer be able to accommodate the prisoner population and by 2016 the
shortfall will be 1,243 places.

[181]

The existing capacity problem was described by Mr Bole 185 as including
insufficient capacity in the right locations with the right functionality, the current
condition of some assets and related capacity management creates risk of service failure,
the current capacity and configuration of prisons does not create optimal conditions
conducive to reducing reoffending.

[182]

Mr Bole noted that the 2010 Criminal Justice Forecast for the 2010-2020 period
predicted insufficient places to accommodate prisoners by 2015, based on current remand
and custodial sentencing trends. He suggested that this translates to 10,306 prisoners by
September 2020 compared with 8,623 in December 2019. 186 This forecast suggested a
slower growth in prisoner population over the next 10 years than that of the previous
2009 Forecast.
[183]

In addition, Mr Bole noted that there are a number of prisons and prison units
that are at or reaching the end of their operating life and which are, we understood, not
economically suitable for or capable of renovation. Mr Bole indicated 187 that this
represented some 1,543 places across seven prisons that needed to be decommissioned
over the 2010-2020 period. Corrections has therefore determined 188 to decommission 969
places by 2016 and a further 574 by 2023.
[184]

The predicted requirement for male prisoner accommodation was expressed 189 as

follows:

Driver

Figure 2: Predicted Capacity Requirements
By 2016

Additional places to meet demand in 2010 Criminal Justice
Forecast

274

By 2020
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Replacement of End of Life Places Required
Total Prisoner Places Required

969
1,243

1,543
2,065

[185]

Mr Bole acknowledged 190 that Corrections had not assessed its capacity needs
beyond 2023. He also noted that the prison would serve the anticipated increase in the
prisoner population in the upper north island, providing figures illustrating that “... the
vast majority of prisoner demand comes from the Auckland region...”. 191

[186]

With respect to women prisoners, Mr Bole noted that the current women
prisoner population nationally is 554, and Corrections’ current national capacity is 756, of
which 464 places are at the women’s prison. The 2010 forecast predicts a 2016 demand
of 696 women prisoners and at 2020 of 730 women prisoners. That is the basis upon
which Corrections has determined that it doesn’t need the “spare” land under Designation
288.

[187]

Mr Bole indicated that Corrections’ estimate of the male prisoner population
demand for the Auckland Region (noting that this is not the territorial region but includes
the “additional” territorial authority districts of Kaipara, Thames-Coromandel and
Hauraki) in 2020 is 3,200 prisoners, or 31 percent of the 2020 national prisoner
population of 10,306.

[188]

Mr Johnson, a senior policy analyst in the Salvation Army’s Social Policy and
Parliamentary Unit, disputed the accuracy and interpretation of Mr Bole’s figures and
thereby Corrections’ justification for the prison. We note that others, such as Mr
Brooking for the Prison Fellowship and Mr Greening, raised similar concerns but did not
deal with the issue as systematically as Mr Johnson, whose evidence we take as a proxy
for those others’ concerns.
[189]

It was Mr Johnson’s essential contention that the 2009 forecast and estimates had
been used initially by Corrections to make its case for the prison, but, while the 2010
forecast showed a reduced rate of demand, this was not properly reconsidered: “... the fact
remains that the scale and location of the proposed prison remained unchanged despite
these newer and lower forecasts”. 192 Mr Johnson referred to the actual forecasted
numbers from the 2010 Forecast, noting that the figures given in Table 7 for June 2020
(9,890 with a maximum expected of 9,963) are “materially” different from those

Ibid, paragraph [43]
Ibid, paragraph [45]
192 Mr Johnson, paragraph [6]
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presented by Mr Bole. 193 Mr Johnson noted this would represent a difference equal to
some 76 percent of the capacity of the men’s prison, over the original business case for
10,639, if it materialised. 194
[190]

The second matter Mr Johnson disputed was Mr Bole’s conclusion regarding the
proportion (and number) of prisoners from the Auckland region. Mr Johnson had
derived 195 a proportion of “perhaps” 25 percent from the Ministry of Justice reports of
custodial sentences for the previous five years. He noted that a 6 percent difference (Mr
Bole had stated 31 percent) represents 600-700 prisoners.

[191]

During cross-examination Mr Johnson196 made it clear that he did not dispute the
justification for a smaller prison (he estimated the need to be in the region of 400-500
places), but contended that such a prison would not necessarily need to be located in Wiri.
[192]

It was clear to us that Corrections has taken an appropriately conservative
position with respect to the prisoner forecast given the considerable variation between the
2009 and 2010 Forecasts. As evident from the 2010 forecast 197 itself, to which we have
referred as the document was cited in evidence by Mr Johnson, the difference between the
65 percent and 95 percent confidence bands is considerable at both the 2013 and 2020
years demonstrated. For example, at the 95 percent confidence level the 2010-2020 trend
line is calculated to be +/- 568 places at June 2013 and +/- 1,068 at June 2023. This
certainly adds difficulty to capital works planning where there is a clear expectation on
Corrections to make appropriate provision for accommodating those under custodial
sentence.
[193]

It is necessary for us to consider in a little more detail the statistics provided by
Corrections to substantiate the percentage of male prisoners sentenced in Auckland an in
particular South Auckland. These were outlined in Corrections’ Exhibit 3 which
provided provided two tables, one setting out the percentage of male prisoners sentenced
in South Auckland and Auckland Region in 2010, and another setting out the number of
males sentenced to imprisonment in all courts in New Zealand in 2010. We reproduce
the first table as follows:

Ibid, paragraph [8]
Ibid, paragraph [8]
195 Ibid, paragraph [11]
196 Transcript, p1131, paragraphs [27]-[29]
197 Justice Sector Forecast: Criminal Justice Forecast 2010-2020,
population forecast with confidence limits, page 16
193
194

Figure 7: 2010 prison
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Percentage of male prisoners sentenced in South Auckland and Auckland Region in 2010
Court location

Number and %age of total male prisoners

Manukau

808 (19.2%)

Papakura

161 (1.6%)

Pukekohe

82 (0.8%)

Total from South Auckland Court locations
Warkworth

1,051 (19.7%)
5 (0.1%)

Auckland

821 (19.3%)

Waitakere

262 (2.7%)

North Shore

128 (1.3%)

Total from Auckland Region Court locations

2,267 (23.1%)

[194]

It is accepted that the interpretation of these statistics requires care. It is
accepted that the statistics do not indicate the prisoner’s place of residence before
sentence, but rather identify the Court from which the prisoner was sentenced. Neither do
they identify whether the Court is the High or District Court, although the High Court
only sits in certain areas and this is a matter of public record. The type of offence will
determine whether an offender is dealt with in the High or District Court. Typically, for
offences dealt with in the District Court offenders are dealt with in the court nearest to
where the offending occurred, but this is not always the case. Upon an intimated plea of
guilty, an offender may be transferred to the Court nearest to their place of residence for
the purposes of disposition. Bearing in mind these limitations, the statistics do provide a
picture that the Auckland Region and South Auckland Courts, at least in 2010, produced
a significant proportion (42.8%) of the total male prisoners for New Zealand.
[195]

We find a measure of agreement with Mr Johnson’s statistical critique of Mr
Bole’s figures. Furthermore, we agree that if recent trends accelerate, particularly with
respect to non-custodial sentencing, then the men’s prison at 1,060 capacity may not be
needed in the short-term timeframe suggested by Corrections on that basis. However it is
equally clear on the current custodial sentencing numbers from courts in the Auckland
region, provided to us by Corrections, 198 that there are not sufficient places in Auckland
presently for prisoners so sentenced, regardless of whether we adopt Mr Bole’s 31

198

Corrections, Exhibit 3
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percent (from a wider geographical area than the Council region) or Mr Johnson’s 25
percent as the Auckland region’s proportion of the overall prisoner population.
Furthermore, 75% of the men’s prison places are required, we understood, as substitutes
for decommissioned older units and a significant number of these apparently by 2016,
although Corrections was not prepared to specify these at this stage because there will
need to be community and employee consultation once identified.
[196]

In conclusion we find that the forecasts for future required prisoner places, while
certainly open to challenge because they have such wide error bands, provide a sufficient
basis for prudent Corrections facility planning. We are satisfied that Corrections has
established a s171(1)(d) reasonable necessity for the prison based on forecast prisoner
trends
8.4

Reduction in reoffending rates

[197]

Assisting offenders to change what has often been long term behaviour can be
challenging and complex work, 199 the success of which may ultimately depend on the
receptiveness of an offender to change. The Minister’s objective to reduce reoffending
rates is to some extent linked to the objective to maximise innovation. The reasons for
this objective are reviewed and commented upon below, with the reasons identified in
italics.
To ensure that prison sites have sufficient prisoner numbers to optimise use of
programmes and facilities.
[198]

It is clear to us that given the significant proportion of people sentenced to
imprisonment from South Auckland Courts, and the decommissioning of other prisons
across the country, there will be sufficient numbers to optimise the use of programmes
and facilities proposed for the men’s prison.
Provide access to resources and services such as labour resources, health services
(mental health and addiction treatment services) and the ability to ensure operational
support from custodial services for rehabilitation and reintegration.
[199]

We received evidence on this matter from Dr Wales, the Assistant General
Manager of the Rehabilitation and Reintegration Service for Corrections. It was his view
the location of this prison in an urban setting will improve the provision of rehabilitation

199

Dr Wales, Evidence-in-chief, paragraph [46]
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and reintegration services due to economies of scale, the critical mass of eligible
prisoners, proximity to services, operational support and employment and training
opportunities. 200 In terms of the community-based programmes, but Dr Wales noted that
effective rehabilitation interventions include the fact that these are optimally communitybased but New Zealand also has a record of delivering programmes in prison settings. 201
Dr Wales advised that important aspects of rehabilitation are provided by voluntary
community organisations and individuals and that urban centres offer greater pools of
these volunteers. 202 This has certainly been the experience of the management of the
women’s prison. 203 Dr Wales view was that the site’s location would provide proximity to
skilled providers, community resources and a prisoner’s own support networks. 204
[200]

Conversely the evidence of submitters was that those social service providers
who can provide meaningful rehabilitation and reintegration support from the local
impacted communities are already struggling to cope with current levels of demand. 205
Mr Gunston for the Prison Fellowship noted that his organisation was the single largest
enabler of volunteers into the New Zealand prison system. 206 It was his evidence that at
last count 86% of the 4,600 volunteers registered with Corrections came from churches. 207
The Prison Fellowship supports the activities of 4,000 registered church volunteers, some
1,100-1,200 of whom regularly go into prisons, conduct personal visits and run activities
such as bible studies, worship services, and a range of creative activities with inmates. 208
It was contended that without additional funding, the social service sector could not
support “even a bare bones level of the social investment required to really have a prison
focused on reducing reoffending”. 209
[201]

In terms of specialist services, Mr Brooking the clinical director of ADAC Ltd
(Alcohol and Drug Assessment Counselling) argued that Corrections was not able to
provide proper programmes for inmates with alcohol and drug addiction while in prison
and inferred that this would continue to be a problem even under the PPP arrangement. 210
Dr Wales, Evidence-in-chief pp 14-15, paragraph [52]
Ibid, p 13, paragraph [48.9]
202 Ibid, p 15, paragraph [54]
203 Transcript, pp 884-885
204 Dr Wales, Evidence-in-chief p 2, paragraph [13]
205 Transcript, Sister Hurley, p 1294 Lines 9-45; Mr Haigh, Evidence-in-chief, pp 5-6,
paragraphs [4], [19.5], Dr Stewart, Evidence-in-chief, p 45, paragraph [149]
206 Mr Gunston, Evidence-in-chief p 3, paragraph [10]
207 Ibid
208 Ibid, p 3, paragraph [14], The Prison Fellowship also runs a faith-based unit at Rimutaka
Prison, prisoner after care programmes, restorative justice programmes, conferences, and
the Angel Tree Programme - Christmas present programme for prisoners’ children
209 Ibid, p 14, paragraphs [52], [55]-[60]
210 Mr Brooking, Evidence-in-chief p 5, paragraph [22]
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He also foresaw an inability to provide such programmes after release and an increase in
demand for community services such as those provided by Prisoners’ Aid Rehabilitation
Service (“PARS”) and the Prison Fellowship. 211 As mental health problems are not easily
identified, Mr Brooking expected that these needs will not be adequately addressed either.
[202]

Mr Isaacs of Literacy Aotearoa anticipated an increase in demand and costs for
providers who can work with prisoners on literacy and numeracy issues.
[203]

Dr Wales refuted the suggestions that Corrections has had no success in reducing
reoffending and he gave some useful information in response as to the success of rates of
the drug treatment unit programmes, medium-intensity programmes and other site
specific programmes dealing with issues such as violence prevention and child sex
offending. 212 We accept that evidence demonstrates that the drug unit programmes are
demonstrating some degree of success and consider that this meets the concerns raised by
Mr Brooking. We also accept that there is some degree of success for a number of other
programmes. We expect that the personal prisoner evaluations will identify whether
literacy and numeracy issues need to be addressed and that Corrections’ policy has
focused on such training 213 and we anticipate that the PPP operator will also. In terms of
the identification of mental health issues, Prison Services screens all prisoners and makes
referrals to providers of mental health services where necessary. 214 There is no reason to
assume such personal assessments will not continue under a PPP operator. Generally we
consider that the real issue is not whether such programmes have been successful in the
past, but what is expected of the PPP operator and in that respect we note that the site
does afford some reasonable degree of access to the services and resources needed to
develop such programmes and meet the operational needs of the proposed prison.
Make available fit-for-purpose (build site should have sufficient space and specialist
facilities).
[204]

We consider that there is sufficient space available and that specialist facilities
may be accommodated within the site if adequate conditions are imposed.
Provide access to reintegration opportunities (prisoners should have access to
reintegration opportunities, including employment).

Ibid, p 6-8, paragraphs [31]-[39]
Dr Wales, Rebuttal pp 5-10, paragraphs [24]-[36]
213 Ibid, pp 10-11, paragraphs [38]-[39]
214 Dr Wales, Rebuttal p 12, paragraph [46]
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[205]

Dr Wales noted that prisoners generally have limited education or work
experience. 215 He referred to the last prison census (2003) which identified that 52% of
prisoners had no formal qualifications and only 45% were in paid work before going to
prison. 216 Mr Brooking, pointed out that a major factor in criminal offending is drug and
alcohol abuse, with 80% of all offending occurring while under the influence, and that
90% of all those in prison have alcohol and drug-related offending. 217 Mr Brooking
assessed that over 70% of those prisoners with addictions also have mental health
problems. 218 Additional evidence on prisoner profiles came from Mr Isaacs of Literacy
Aotearoa. He told us that adults with literacy and numeracy difficulties face considerable
barriers in terms of their everyday lives, support for their children, and involvement in
their community and engaging in employment. It was his evidence that over 60% of
prisoners have some literacy problem and that there is no quick fix to this issue. These
are the challenges that may affect employment opportunities for prisoners on release.
[206]

However, Corrections does attempt to address these issues during sentence and
training opportunities are provided for employment. Dr Wales told us that research shows
that prisoners who find sustainable employment are less likely to reoffend. 219 Corrections
Inmate Employment (“CIE”) provides a range of initiatives to improve prisoners’
employment skills, through training and formal qualifications while they are serving
sentences. They also assess market trends to identify industries that require skilled
workers within the geographical areas that prisoners are likely to be released. 220 The CIE
then provides training and employment opportunities within these types of industries to
up-skill prisoners. 221
[207]

A number of submitters queried the evidence on access to work opportunities
available in the impacted communities where there is a shortage of employment and a
large number of unemployed. Mr Johnson ( Salvation Army), for example, noted that
there were 8,500 people in Counties-Manukau receiving an unemployment benefit and
more than 39,000 people or over one fifth of the working age population receiving some
form of social welfare benefit. Therefore, it seemed to him unlikely that many employers
would be interested in employing prisoners. 222 Dr Wales in response advised that the
numbers of prisoners at other prisons engaged in release-to-work programmes were low
Dr Wales, Evidence-in-chief p 9, paragraph [31]
Ibid
217 Mr Brooking, Evidence-in-chief p 4, paragraph [16]
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and as such did not create competition for jobs, concluding that these concerns were
unfounded. 223 We consider that the location of this site within the greater Auckland
metropolitan area, not just Counties Manukau, will provide more opportunities for
employment for those prisoners that are eligible for release-to-work programmes and
upon their release.
[208]

In terms of how to address other reintegration issues, Dr Wales advised that
prisoners have the option of engaging in activities that focus on living skills such as
health care, budgeting, parenting and how to live responsibly and cooperatively in a
household. 224 There is some provision made for accommodation in self-care units and in
community-based accommodation. 225 In addition, rehabilitation and reintegration
activities may continue for a prisoner upon release and Corrections has contracts with
providers to make sure these needs are addressed. 226 Conversely, Mr Gunston, from the
Prison Fellowship, was of the view that there is very limited state provision for released
and paroled prisoners in New Zealand. 227 The burden, in his view, defaults to the
community, tangata whenua and the NGO sector. 228 Reverend Beale, MNZM, who has
considerable experience working in the local impacted communities for the Anglican
Church told us that he has recently established a transition house for women released
from the women’s prison. 229 In his view, the effectiveness of working with people when
they are released from prison is dependent on the relationship that has been established
with them while they are in prison. 230 This requires time which increases on release.
There are also resulting financial costs. 231 He told us that his church is stretched trying to
provide for the needs of prisoners. He estimated it took six people to support a prisoner
on release. 232 We generally accept this evidence from Reverend Beale but consider the
ability to access these forms of services is the issue we must consider in terms of this
objective. In this respect it is our view that this site will facilitate access to these services.
We note that in facilitating such access, there may be resulting social effects which we
discuss in detail in Chapter 12.
Facilitate access to whanau and community (prisoners should have access to personal
support)
Dr Wales, Rebuttal, p 3 paragraphs [12]-[13], [19]
Dr Wales, Evidence-in-chief p 6, paragraph [26.5]
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[209]

The evidence was, and the witnesses dealing with social effects agreed, that an
important component of rehabilitation and reintegration is the ability of prisoners to have
access to their whanau or family and community. 233 We consider, given the numbers of
people sentenced to imprisonment from South Auckland Courts and the evidence from
submitters and Corrections on social effects, that the site will facilitate access to whanau
and community in the way envisaged. We note that in facilitating such access, there may
be resulting social effects which we discuss in detail in chapter 12.
[210]

We are satisfied that there are clear links between this objective and the site,
given the reasons outlined above which support and explain the objective.

8.5

Optimising prisoner capacity and maintaining public safety

[211]

Given our findings about the predicted national capacity shortfall we are
satisfied that the objective of maintaining public safety through adequately housing
prisoners, whilst generic, is of fundamental importance. The objective of optimising
prisoner capacity is related to placing a prisoner in the right place at the right time so they
receive the right intervention. All of this is subject to the prisoner’s security
classification, and was linked by Corrections back to the National Prisoner Configuration
Strategy, which we were told is still in development. This objective is also a generic
objective but does fit in with the other objectives relating to the desirability of placing
offenders nearer their homes and families and appropriate rehabilitation and reintegration
services so that the objective of reducing reoffending rates can be met.

[212]

Both of these objectives if viewed in isolation could be said to be generic and not
relate to the site, but we take the view that they are significantly contextually aligned to
other objectives which are linked to the site. We view them accordingly.
8.6

PPP objectives

[213]

There are a number of objectives which are specific to the PPP model. They
include the objective of increasing operating efficiency, maximising innovation, and
transferring value and opportunity to change across the wider prison network.

[214]

These aspects of the Minster’s objectives will have attached financial benefits or
detriments for the PPP operator of the proposed men’s prison depending on their success
in reducing reoffending. Importantly, if successful, the PPP programmes will be rolled
See for example, Mr Gunston, Evidence-in-Chief, p 12, paragraph [45], Joint social impact
expert conferencing statement, 8 April 2011
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out across the wider prison network. There is particular mention of achieving
“effectiveness for Māori prisoners”.
[215]

Dr Wales told us that the Department is committed to reducing re-offending and
the provision of effective rehabilitation and reintegration services. 234 Within that existing
network a range of rehabilitation and reintegration services are provided to offenders in
prison while others are based in the community. 235 According to him, these services are
some of the best in the world with a reasonable success rate. 236 Dr Wales advised that case
management is used to identify the activities that an offender would benefit from and
these are then planned and scheduled for an offender over the course of their sentence. 237
According to Dr Wales, the Corrections Rehabilitation and Reintegration Services team,
and the wider Corrections team, will work in partnership with any future PPP prison to
ensure effective rehabilitation programmes are available to prisoners. 238 It is likely that
assessments will continue in a similar fashion under the PPP arrangements, although
interventions, training and programme innovation will be sought.
[216]

Mr Gunston and Mr Brooking queried the success of Corrections rehabilitation
and reoffending programmes. Mr Gunston saw this as a matter of grave concern. Mr
Brooking, advised that in his field of addiction, Government only funds 1,000 places for
drug treatment while in prison, but the numbers in prison far exceed this. 239 He estimated
only 5% of prisoners receive treatment that can make a difference. 240 He was also critical
that the programmes offered are a one-size fits all programme. 241 He contended that
severe addictions are treated in the same manner as moderate drug or alcohol problems
and thus are less likely to succeed. 242 Both these witnesses stressed the cost of good
rehabilitation and reintegration programmes and were worried that a commercial PPP
operator would not address these concerns. We consider the financial incentive will
ensure that any future rehabilitation/reintegration programmes provided by the PPP
operator will attempt to address issues such as these.
[217]

Given the evidence on the limited participation of Māori social service providers
from the impacted communities during the NoR process, we note that the Board is not in
a position to assess whether this objective can achieve effectiveness for Māori. What we

Dr Wales, Evidence-in-chief p 2, paragraph [9]
Ibid
236 Dr Wales, Rebuttal evidence pp 4-10, paragraphs [20]-[36]
237 Dr Wales, Evidence-in-chief, p 2, paragraph [10]
238 Ibid, p 3, paragraph [15]
239 Mr Brooking, Evidence-in-chief p 4, paragraph [16]
240 Ibid, p 4, paragraph [17]
241 Ibid, pp 4-5, paragraph [18]-[21]
242 Ibid, p 4, paragraph [18]
234
235
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do know is that Ngati Te Ata, Te Akitai and Te Kawerau have signalled a desire to
participate with the PPP operator in this regard. We also know that certain discussions
have taken place between certain iwi leaders, but we do not know if that has included
leaders from all tangata whenua groups in the Auckland region. We consider that more
needs to be done to involve Māori social service providers from the impacted
communities such as the Manurewa Marae, the Manukau Urban Māori Authority and the
Māori Women’s Welfare League and that there should be some coherence around such
participation. However, it is clearly the case that this site will allow access to such
providers.
[218]

The Council and Local Board were also critical of these objectives, and Mr Kaye
expressed the opinion that Corrections had not established with any degree of certainty
that it can deliver on the Minister’s objectives 243 because no details have been provided
from the PPP about how these objectives can be achieved. Ms Dickey highlighted that
Mr Lightfoot acknowledged in cross-examination that it was uncertain as to whether any
of the PPP bidders will, in fact, be able to deliver on the Minister’s objectives. 244
Reference was also made to the acknowledgement by Mr Bole, also in cross-examination,
that based on the information made available to it concerning the procurement process,
the Board could not be sure that the proposal would meet the stated objectives. 245
[219]

We accept that because Corrections have chosen to run the PPP process in
tandem with the NoR, there are degrees of uncertainty about what actually is proposed in
order to meet the generic objective of maximising innovation and what actual steps will
be taken to reduce reoffending. We were also told that financial incentives would be put
in place to encourage approaches to be taken that result in reduced recidivism and we
know that the PPP bidders are submitting design proposals in relation to this specific site.
As well, even if the details were known, the success of them would be unproven until
implemented and reviewed after a period of time.
[220]

We highlight that the PPP objectives seem to have been prepared with a business
case focus, rather than a resource management focus, but we are satisfied that overall they
are sufficiently linked with this site. We agree with the Council and the Local Board that
the detail of how these objectives are to be achieved are expressed in the broadest of
terms, but we are not convinced that all of the details needed to be provided.

Mr Kaye, Evidence-in-chief, paragraph [6.9]
Transcript, p 138
245 Transcript p 88
243
244
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8.7

Conclusion

[221]

Overall we are persuaded that the work and designation are reasonably necessary
for achieving the objectives of the Minister for which the designation is sought. In our
view the objectives were not as carefully articulated as they might have been for this
particular context, and we would expect in the future for the objectives to be more
appropriately tailored and related to the specific site being considered. There is no reason
why the more generic objectives could not have been more specifically linked to ones that
identified this site as being necessary for those objectives to be achieved. On balance,
however, and despite the fact that some of these broad and generic objectives could be
met be other sites, we are satisfied that the NoR and the works are reasonably necessary
to meet the Minister’s objectives.
9

ECONOMIC EFFECTS

9.1

The issues and the evidence

[222] The key issues of concern relating to economic effects were first, whether the

overall economic benefits projected both for the construction and operational phases of
the project by Corrections would materialise in the immediately impacted community,
rather than only the disbenefits perceived by local submitters; and secondly whether the
economic impact assessment method used by Corrections was the appropriate method to
use.
[223] The evidence on economic effects was given for Corrections by Mr Akehurst, an

economist and director of Market Economics Ltd. In undertaking his Economic Impact
Assessment (“EIA”) of the proposed men’s prison, Mr Akehurst used input-output
modelling to estimate the direct and flow-on effects of projects on the local economy and
economic activity. A number of issues arose in connection with the economic benefits
forecast by Mr Akehurst, particularly relating to the methodology adopted and whether all
the appropriate social costs had been captured and capitalised into the project.
[224] The economic evidence for the Council was given by Dr McDermott, a consultant

in development planning specialising in urban and transport matters. Dr McDermott was
primarily concerned that a proper cost benefit analysis had not been undertaken whereby
comparisons to find the most economically efficient prison site and option could have
been determined and reviewed.
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[225] Mr Akehurst and Dr McDermott participated in an expert caucusing conference on

7 April 2011 and jointly signed a statement of issues, but the issues remained largely
unresolved between them.
[226] While a number of other witnesses, such as Wiri Business Improvement District,

raised concerns under this topic, these generally fell within the ambit of the matters in
dispute between Mr Akehurst and Dr McDermott.
9.2

Assessed benefits of the proposed men’s prison

[227] Mr Akehurst acknowledged in his technical section of the AEE that his assessment

was effectively constrained by the fact that the PPP process was at too early a stage to
conduct research on actual data but was, instead, based on “typical” cost etc information
provided to him by Corrections. His working assumption, therefore, was that a
“traditional approach” whereby Government built and operated the facility, would be
followed. He considered this to be an appropriately conservative, and therefore reliable,
approach since Corrections was clearly looking for cost savings under the successful PPP
and therefore the costs were likely to be overstated. The AEE was also assessed on the
basis of a 1500 person prison, but Mr Akehurst noted in evidence 246 that he included an
estimate for a 960 person prison (the specification in the RFP for the PPP) to cover the
case where fewer than 1500 prisoners are on site. He subsequently acknowledged 247 that
changes to the assumptions as to how Government would fund the construction and
operation of the prison would have a “significant impact” on the outcome.
[228] As a consequence of Corrections’ revised capacity to 1060 prisoners, Mr Akehurst

re-ran his model and it is those results, given in rebuttal evidence, that we refer to in this
decision. In response to questions from Ms Dickey (counsel for the Council and the
Local Board), Mr Akehurst noted 248 that as he had previously been provided with a range
of costs that included a 960 prisoner option, and which allowed for a 10% increase over
the 960, no adjustment to the capital and construction costs provided was necessary. He
confirmed 249 that a proportionate reduction was made for other cost inputs.
[229] With respect to a prison with 1,060 prisoners, Mr Akehurst anticipated 250 a cost of

$368m for building and fitting out the prison; sustaining construction employment across
Mr Akehurst, Evidence-in-chief paragraph [27]
Ibid, paragraph [60]
248 Transcript p214 [36-41]
249 Transcript p215 [12-13]
250 Mr Akehurst, Rebuttal, paragraphs [6-9]
246
247
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the 4 year construction period (not evenly spread) of 2,485 full time jobs in the Auckland
region; injecting $132m in construction and maintenance salaries and wages over the
prison lifetime ($94m during initial construction).
[230] Mr Akehurst assumed direct operational costs 251 based on 710 workers of $46.2m in

wages; $6.4m in annual averaged prisoner-related costs; $2.65m in facility-related annual
operating expenditure; and $13m annual injection into the local community for on-going
maintenance and property management costs.
[231] Mr Akehurst deducted the costs that Government would otherwise likely have

expended in the Auckland regional economy, pro-rated, if it was not spent on the prison
or another specific equivalent project, and assuming a fixed constant overall government
budget. He then calculated 252 that the facility would generate $1.45 billion in value-added
and 14,840 MEC1 job years 253 for the Auckland region. This translates to an annual
average net gain for the Auckland region between 2011 and 2040 of $48m and 495 MEC
job years – for a Net Present Value added 254 for the Auckland region of $623m over the
same period.
9.3

Methodology – EIA – v - CBA

[232] Concerns were raised by Dr McDermott, in particular, but also by Ms Buchan (the

social impact s42A report writer) and Dr Stewart (for the Council), regarding the EIA
methodology used by Mr Akehurst.
[233] Dr McDermott’s evidence was that Mr Akehurst had used inappropriate economic

methodology.
His opinion 255 was that because the proposal involved national
infrastructure investment, economic analysis (i.e. cost:benefit analysis “CBA”) should
have been used in order to focus on the efficient use of resources. He was particularly
critical 256 of the use of EIA because of the “rigidity” in Mr Akehurst’s underlying
assumptions, particularly as the economic parameters of the PPP remain unknown and the
potential for inefficient infrastructure to give false regional estimates of both the value to
be added and employment. Furthermore, Dr McDermott pointed out 257 that, because the
Ibid, paragraphs [13-15]
Ibid, Rebuttal, paragraph [17]
253 An MEC job year is the employment of one person, measured as one Modified Employment
Count, for one year.
254 Mr Akehurst, Rebuttal, Table 3, paragraph [27]
255 Mr McDermott, Evidence-in-chief, paragraph [3.1]
256 Ibid, paragraph [3.2]
257 Mr McDermott, Evidence-in-chief, paragraph [3.4]
251
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analysis was done at a regional level, even if those results are accurate they cannot be
attributed to the Wiri site.
[234] Mr Akehurst’s response to this criticism was, in essence, that Dr McDermott was

wrong to focus on project efficiency, which, he agreed, is not measured by EIA. Mr
Akehurst noted his assumption 258 that the national efficiency of this aspect of social
infrastructure policy had already been determined by Government, principally 259 through
the two business case comparison described to us by Mr Bole. His “job” was to
understand the economic implications of the additional expenditure in and on the local,
by which he meant regional, economy. He therefore, it seemed to us, agreed with Dr
McDermott that his methodology essentially dealt with “distributional” effects, but that
was the very point of it. As he noted in reply260 to a question from Ms Dickey:
“I was working on the assumption that I was not required to provide an
assessment of alternative locations. I was required to provide an assessment
of the effects of developing and operating this prison in this location on the local
and regional economies. So insofar as the basic analysis module – it’s a region
wide module. It would not distinguish between alternative locations within the
region. In order to focus in on an alternative site analysis, you need to use
other tools that are available, but they were not. Those other tools do not
provide the level of accuracy in assessing the flow on effects – the so called
multiplier effects of this expenditure within the economy. So there are different
tools for different tasks. This is the most appropriate one to look at those full
effects of assessing this development, in this location.”

[235] Without canvassing the particular details of this disagreement over method (i.e.

over productivity of labour and land utilisation, funding and GDP transfers, timing of
demand, opportunity cost of land), we accept, in principle, both positions, which are not
necessarily contradictory. We say “in principle” because, we remain unpersuaded that the
full national, regional and local benefits and costs have been captured and assessed. In
part this is because the full economic information was not presented to us, and in part
because the assumptions made by Mr Akehurst cannot lead to economic certainty.
Clearly a fully comprehensive economic analysis would look at both allocative and
dynamic efficiency as a minimum, and this would involve macro- and micro-economic
analysis to understand the implications for the national, regional and local economies
respectively. In other words, both CBA and EIA would likely be employed.
[236] We find the economic methodology used by Mr Akehurst appropriate for the scale

of activity considered by him, but we agree with Dr McDermott to the extent that he
implies that EIA alone is not sufficient. We also accept the reservations made by Dr
Mr Akehurst, Rebuttal, paragraph [31]
Ibid, paragraph [36]
260 Transcript p215 [24-35]
258
259
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McDermott of Mr Akehurst’s assessment (foreshadowed by Mr Akehurst himself) with
regard to the reliability of his conclusions because the working assumptions are not based
on actual PPP costs and remain subject to a number of important “unknowns”.
9.4

Local – v – regional economic benefits

[237] Most parties did not dispute that regional economic benefits of an unknown scale

are more likely than not to result from this project if it proceeds, however to what extent
overall net benefits to both the immediately and wider impacted communities overall
would arise was roundly disputed; for example by Mr Hopkins, Mr Gunston for the
Prison Fellowship, Mr Johnson, Dr Stewart for the Council and the Local Board, Sister
Anne Hurley for the Sisters of Mercy Wiri, Ms Brown, and Mr Greening.
[238] Mr Akehurst conceded this in response to comments made by Ms Buchan when he

stated 261:
“However, Ms Buchan is correct, that gaining an understanding of the degree of
truly local impacts might help alleviate concerns the local community have
regarding the prison. To do this in reality would require complete knowledge of
who the private operator is, what prison systems they are putting in place and
who their contractual partners are. Obviously this information does not exist yet
so the assessment cannot be carried out precisely.”

[239] Mr Akehurst then proceeded 262 to review the types of services the Auckland Central

Remand Prison at Mt Eden uses as a proxy for the proposed men’s prison; cross
referenced these to the Statistics New Zealand (“SNZ”) industrial classification
framework at the 6 digit code level for sectors; translated this through to a representative
SNZ local catchment area unit (including Papatoetoe East, west and central, Puhinui,
Manukau Central, Wiri, Burbank Homai West and East, Rowandale, Clendon North and
South, Hillpark and Manurewa Central); and identified more than 1,100 businesses
employing more than 6,570 workers engaged in these services. This, he implied,
provided a reasonable basis for assuming a reasonable amount of local uptake of
employment, or certainly opportunity of employment and the provision of services.
[240] Dr McDermott disputed the “reality” of this calculation on the ground that no

account was taken of the currently depressed state of the NZ economy and the very high
demand for construction services as a consequence of a number of major projects such as
the Waterview Connection and Christchurch reconstruction.

261
262

Mr Akehurst, Rebuttal, paragraph [78]
Ibid, paragraphs [80-84]
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[241] Both Ms Buchan and Dr Stewart argued that the application was seriously deficient

in its understanding of the local social impacts and therefore socio-economic costs and
concluded that the economic benefits were overstated for that reason.
[242] It was Dr McDermott’s opinion 263 that, at best, the economic assessment should be

considered as “neutral” because the costs / benefits relied upon unsafe assumptions, and
noted by way of example that even though the then proposed Social Impact Advisory
Group condition refers to local employment, no provision is made for any training
organisation or the Department of Labour to facilitate and secure that opportunity.
9.5

Findings

[243] We find the economic costs and benefits claimed to be too unreliable to accord

much weight in our overall assessment. We acknowledge the necessarily constrained
nature of the economic assessment given the PPP process underway, but we expected
closer analysis of the contingent socio-economic costs and benefits. As discussed more
fully in our chapter on social effects, we do not accept that the adverse effects on the
immediately impacted community will be minor. Those costs will be a consequence of
the implementation of this proposal and should therefore have been included in the
analysis.
[244] While we do not doubt that regional economic benefits at some scale will accrue,

we find the economic costs and benefits claimed by Corrections to be too unreliable to
accord much weight in our overall assessment. We acknowledge the necessarily
constrained nature of the economic assessment given the PPP process underway, but we
would have expected closer analysis of the contingent socio-economic costs and benefits.
As discussed more fully in our chapter on social effect, we do not accept that the adverse
effects on the immediately impacted community will be minor. Those costs will be a
consequence of the implementation of this proposal and should therefore have been more
thoroughly identified in the analysis.
10

METHODOLOGY

[245]

The social impact and consultation witnesses were variously critical of each
other for what were perceived to be lacks or omissions in the methodology adopted or
followed. These criticisms covered the spectrum from the choice of subjects used (or not)
for the purpose of interview, the mode of interview (phone, focus group, open day
263

Transcript p1391 [6-14]
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inquiry, etc), the reliability of the questions asked and information obtained, the coverage
and range (or not) of issues, to the way in which Corrections separated the consultation
and social impact work streams, and the credibility of witnesses.
[246]

In part this disagreement between the experts (principally Ms Pokura-Ward,
Mr Bracey, Dr Phillips and Mr Olsen for Corrections, and Dr Stewart, Mr Haigh, and Ms
Longdill for other parties, and Ms Buchan, the s42A Report writer) stemmed from their
respective interpretations as to how far social effects need to be investigated and
understood for a NoR. In part it seemed to relate to the value placed upon the act of
consultation in and of itself.

[247]

It seemed to be Corrections’ witnesses general position that sufficient
consultation should occur such that social effects could be appreciated in order to be able
to articulate conditions (primarily process conditions) that would more likely than not be
able to address matters arising in the future (noting that the proposed men’s prison would
not be operational until 2015 at the earliest). This was put most clearly by Dr Phillips
when he stated 264:
I am confident that the range of affected and interested parties has been
appropriately defined and the range of potential effects has been established.

and in answer to questions remarked 265:
I have looked at the original work that has been done and then I have looked at
the submissions, I have looked at the evidence from submitters and the range
of parties that are involved, and I think that we have got a sufficient coverage to
get a sense of the issues, and to get a sense that there are probably not out
there a whole range of other things that we do not know about as potential
effects.

[248]

Others took the view that appreciation of the “range” or “sense” was not
sufficient; one needed to understand the detail, the particularity of issues and concerns
and certainly of the existing community environment.
[249]

Because this difference really relates to the principles of approach and we
discuss this further in the respective consultation and social effects chapters, we consider
the detail of any methodological criticisms raised to have been overstated. We note at
this stage that this is a classic instance of professionals talking past each other because
their start and finish points are different. Whatever the merits of the respective charges,
what really matters is whether we had sufficient information before us by the end of the
264
265

Dr Phillips, Rebuttal, paragraph [49]
Transcript p 628,[6]-[11]
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hearing to be confident that we understood the full range of social effects, issues and
concerns about the proposal. As a consequence of the engagement of and by the
submitters and the community throughout the process, we are satisfied that we have that
understanding.
[250]

There is an obvious and direct connection between consultation with local
communities and researching social effects on those same communities, in the sense that
the more effective the consultation the more reliable the capture of information pertaining
to potential social effects on those same communities. It is, therefore, not uncommon in
applications for these matters to be treated as flip sides of a common coin, both in
evidence and in the decision. In the present instant however, not only did Corrections
manage these activities as separate streams of work undertaken by different consultants,
only bringing them together quite late in the formal development of the application, but
submitters raised quite discrete (albeit inter-related) concerns about the two activities.
Accordingly we have separated our discussion of those two activities in our decision. We
pass no criticism about the approach Corrections took in this regard. There is nothing
incorrect about consulting to establish the issues and then engaging a separate group of
professionals to consider, assess and evaluate those relevant identified issues. The risk, of
course, is that if all the issues are not so identified during consultation then they may be
missed in the second stage assessment. In that respect we note, in anticipation, that the
risk inherent in this approach was only narrowly resolved after considerable input, and at
significant external cost, by the community of submitters.
11

CONSULTATION

11.1

The issues and the evidence

[251]

The consultation process undertaken for the AEE was the subject of some
criticism before the Board during the hearing, with the result that some of the submitters,
(including the Council, the Local Board, Vision Manukau, Te Akitai and Te Kawerau)
contended that there was insufficient evidence upon which the Board could determine the
effects of the proposal.
[252]

The evidence on this topic was given by Mr Bracey and Mr Olsen (for
Corrections), Ms Buchan (s42A social impact report writer), Dr Stewart (for the Council
and the Local Board), Ms Wilson (for Te Akitai) and Mr Taua (for Te Kawerau).
[253]

We intend to deal with the legal provisions relating to consultation first before
considering the issues raised by the parties on this topic.
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11.2

Legal provisions

[254]

As Mr Maassen, legal counsel appointed to assist the Board, noted it: “... is not
unusual for applications for resource consents or notices of requirement relating to the
construction of prisons to attract criticism for lack of consultation.” 266 But after the
amendment to the RMA in 2005, it is now beyond doubt that there is no duty to consult
unless the exception under section 36A(1)(b) is triggered.

[255]

Section 36A provides:
Section 36A – No duty under this Act to consult about resource consent
applications and notices of requirement.
The following apply to an applicant for a resource consent and the local
authority:
(a) Neither has a duty under this Act to consult any person about the application;
and
(b) Each must comply with a duty under any other enactment to consult any
person about the application; and
(c) Each may consult any person about the application.
This section applies to a notice of requirement issued under any of sections
168, 168A, 189, and 189A by a requiring authority or a heritage protection
authority, as if-:
(a) the notice were an application for a resource consent; and
(b) the authority were an applicant

[256]

On the import of this section, the Principal Environment Court Judge, Thompson
ECJ held:
Whether or not consultation was adequate is a very subjective assessment, and
a topic on which it is almost impossible for a Court to rule: but nor do we need
to. We must first remind ourselves that neither an applicant for a resource
consent, or a notice of requirement, nor the local authority, has a duty to consult
any person about the application, although either may do so:- see s.36 RMA. It
is to be borne in mind also that consultation is not an end in itself. It is one
method of gathering views from those affected so that they can be taken into
account in the decision-making process. There are other possible methods of
doing that. The important thing is that, one way or another, the decision-maker
(ie the Court, in a proceeding such as this) has sufficient material before it to
make the necessary decisions about Part 2 issues. We believe that we have
that – we heard the full spectrum of opinion, clearly and powerfully expressed. 267

Mr Maassen, Legal Report No. 2 and note Horahora Marae. v The Minister of Corrections
(EC Decision no. A08/2004); Beadle v. Minister of Corrections (EC Decision no. A057/01)
267 Wairoa District Council v Hawkes Bay Regional Council [2010] NZEnvC 420
266
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[257]

Thus there is generally no duty to consult unless there is a duty to consult under
any other enactment. On this point, Mr Enright (for Te Kawerau) submitted that
s 8(1)(k) of the Corrections Act 2004 fell under the ambit of s. 36A(1)(b) and created a
statutory duty which obliged Corrections to consult on this application. 268
[258]

Section 8(1)(k) provides:
The Chief Executive has the following powers and functions …
(k) Ensuring that processes are established and maintained to –
(i)

identify the communities significantly affected by policies and
practices in the corrections system; and

(ii)

provide opportunities for those identified communities to give
their views on those policies and practices; and

(iii)

ensure that those views are taken into account.

[259]

We were referred to the decision of the High Court in Move Over Probation
Incorporated v Chief Executive of the Department of Corrections (2010) 269 where the
Court considered s8(1)(k) and held that the decision to establish a probation centre was an
operational decision which did not require the Minister to consult. Mr Enright argued
that this case was distinguishable, because the decision to issue a NoR for a significant
men’s prison raises matters of policy as well as operational issues. 270 He submitted that
matters of policy were raised by the application for the alteration to the designation at an
evidential level, and thus s8(1)(k) was triggered. 271 Mr Enright noted that the case for
Corrections has relied on this issue being a matter of national importance, stated policy
objectives including the fact that this is the first PPP arrangement for the delivery of
services in order to achieve innovation across the prison sector, and has been premised on
evidence that the build of this prison will lead to the decommissioning of other prisons.
[260]

In the alternative, Mr Enright submitted that if there was no duty to consult,
having elected to do so, Corrections was required to consult properly by engaging in a
meaningful way with all communities of interest, including tangata whenua.

[261]

Mr Quinn (for Corrections) responded by submitting that the Move Over
Probation case was authority for the proposition that s8(1)(k) was only intended to apply

Te Kawerau, closing submissions, p 1, paragraphs [2]-[7]
HC, CIV 2010 409 1197
270 Te Kawerau, closing submissions, pp 1-2, paragraph [6]
271 Ibid, p 2, paragraph [8]
268
269
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to significant changes to Corrections’ policies and practices at a national level. 272 He
submitted that s8(1)(k) cannot apply to the application of policies and practices in relation
to a particular case or to operational decisions regarding how to carry out such policies
and practices. He contended that the decision to build a prison is an operational decision,
and therefore that s8(1)(k) does not apply. 273
[262]

We consider that there may be merit in Mr Enright’s submission that the NoR, as
a matter of national significance, has been supported in evidential terms by detailed and
significant coverage of Corrections’ policies and practices that arguably may have
triggered the duty to consult under s36A(1)(b) of the RMA, but this is a matter we do not
have to decide because having elected to consult, Corrections was obliged to conduct the
process in accordance with well established principles. These principles have been well
rehearsed in various Environment Court decisions and are extrapolated from Air New
Zealand & Ors v Wellington International Airport. 274 In summary, these principles
include stating a proposal not already decided upon, being prepared to participate in a
consultation process, listening to what others have to say and remaining open-minded,
allowing sufficient time for discussion, providing sufficient information to allow for
informed discussion, and being prepared to change one’s stance during consultation.
[263]

It is evident from the Consultation Strategy that these principles were the
accepted basis upon which the consultation process for Corrections was to proceed. 275

11.3 The consultation process
[264]

The evidence for Corrections was that the project management team entered into
a round of consultation informed by a Consultation Strategy and an Action Plan and the
consultation undertaken was then recorded. 276 The Board received the Consultation
Report and the evidence of Mr Bracey, a senior planner and a member of the project team
with particular responsibility for project consultation.
[265]

He advised that the consultation focused on a “development of parameters
approach.” 277 Feedback generated from the consultation led to further reports being
commissioned, or changes and additions to the parameters initially developed to mitigate

Corrections, closing submissions, p 55, paragraphs [125]-[126]
Ibid, p 56, paragraph [127]
274 [1993] 1 NZLR 671
275 Mr Bracey, Evidence-in-chief, Attachment 1, pp 3-5
276 AEE, Vol 2B, Technical Report 15, p 4-5
277 Mr Bracey, Evidence-in-chief, pp 7-6, paragraphs [32]-]33]
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potential effects arising from the project. 278 We note that the process of amendment
continued throughout the hearing before the Board.
[266]

Mr Bracey asserted that based on his very extensive experience in managing and
delivery of consultation activities he was satisfied that the consultation undertaken for the
proposal had been “robust, comprehensive and effective”. 279
11.3.1 Consultation methodology
[267]

Mr Bracey told us that the Consultation Strategy and Action Plan adopted were
based on the International Association for Public Participation (“IAP2”) approach. 280 The
process sought to “inform, consult and generate feedback from key stakeholders and the
wider community.” 281 The process was undertaken in order to “raise community
awareness of the proposal, build relationships with the community, and help define the
‘development parameters’ to be proposed as amendments to the conditions to the existing
designation.” 282 It was undertaken based upon the initial development parameters, namely
that there would be a maximum of up to 1,500 male prisoners, secure facilities and some
ancillary activities would be accommodated within the secure perimeter, non-secure
facilities and other ancillary activities will be located outside of the secure perimeter
(including administration and car parking), the height of the buildings would be one to
four storeys, and all access to the proposed men’s prison would be from Hautu Drive (this
was subsequently amended to also include Kiwi Tamaki Road as an option for access). 283
[268]

Consultation began in April 2010 284 and consultation with the general public
concluded at the end of July 2010. 285
11.3.2 What was done to consult
[269]

A number of methods were adopted to engage with the community and
stakeholders: 286
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(a) Two open days were held at the women’s prison, both of which were
widely advertised in newspapers and publications with local and regional
circulations. Flyers were also put up on local church notice boards (20 in
total at Manukau, Manurewa, Weymouth, Clendon), local libraries, local
supermarkets, local recreation centres and sports club rooms. 287 The first
open day was held on Friday 11 June 2010 and in addition to the
advertising, specific invitations were also sent to adjoining land owners,
occupants, those working in the vicinity, local Childcare Centres/School
Principals and Chairperson’s of Boards of Trustees. Fifteen people
attended this open day. 288 The second open day held on Saturday 12 June
2010 was for the general public and in addition to the advertising, specific
invitations were also sent to Manurewa City Councillors, Manurewa
Community board members, local MPs (including List and Māori MPs).
Thirty eight people attended this open day. 289
(b) Corrections staff attended one community meeting at Roscommon School
involving 40 people on 8 June 2010 organised by the Manurewa
Community Board. 290 Corrections did not attend the second meeting
organised by the Board held on 21 July 2010 at Wiri School Hall. 291
(c) Individual stakeholder meetings were separately held with the Manukau
City Council, ARC, Historic Places Trust, Auckland Regional Public
Health Service, Airways NZ, and Board of Airline Representatives New
Zealand. 292
(d) A number of meetings were held with utility operators, designating
authorities and emergency services, including New Zealand Transport
Agency, Auckland Airport Company Limited, New Zealand Police,
Manukau Civil Defence, and the New Zealand Fire Service. 293 A meeting
was also held with Housing New Zealand Corporation. 294
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(e) Briefings were given to a number of local organisations from the
immediately and wider impacted communities including Manurewa
Community Board, Manurewa Pacific Leaders Forum, MCC Pacific Island
Advisory Committee, Manurewa Advisory Group, Manukau Friendship
House, Rawiri Residents’ Association, Weymouth Residents’ Association,
Clendon Resident’s Group, Manukau Child Advocacy Group, and the Wiri
Business Improvement Group. 295 Separate meetings were also held with
individual community members including Mr Greening (a submitter who
appeared at the hearing) and Mr Maplesden (the surveyor/planning witness
before us for Vision Manukau). 296
(f) Three advertised open sessions were held in Manurewa and Clendon.
These were held at: Rawiri Community House on 21 July 2010 from 68pm (attended by 1 person); Manurewa Library on 22 July 2010 from 68pm (attended by 15-20 people); and the Clendon Community Centre on
24 July 2010 from 19.30am to 19.30pm (attended by 20-25 people). 297
(g) A project web-page was also established on the Corrections web-site with
information pertaining to the proposal with a feedback form which could
be downloaded; 298 an Information Booklet/Feedback form was prepared; 299
and an 0800 phone line established..
[270]

By the end of the process, approximately 144 people or agencies were engaged
in some manner through the consultation process and as a result, 58 submissions were
received by the EPA.

[271]

Following the lodgement of the NoR and the AEE, consultation continued with
WOSL and Liquigas NZ Ltd, New Zealand Transport Agency, the then Manukau City,
Council, the Manurewa Community Board, DOC, iwi (Ngati Te Ata and sections of Te
Akitai), adjoining land owners, the Wiri Business Network, Manukau Rotary Club, the
Clendon Residents Group, New Zealand Historic Places Trust and with a range of
community groups such as the Manukau Child Advocacy Group, and the Sisters of
Mercy, Wiri. 300
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11.3.3 Review of reports
[272]

Before the NoR was notified and the AEE was finalised, a process of peer
review was undertaken by Corrections and the EPA on the technical reports that form the
basis of the AEE. The EPA also commissioned the then Manukau City Council to
prepare a Lodgement Report to meet the requirements of ss. 145(7), 146, 149(2) of the
RMA.

[273]

In her first informal review report in September 2010, Ms Taylor-Clarke (the
senior planner for the Manukau City Council) expressed the view that all relevant
stakeholders had been identified and that a range of consultation methods had been
adopted. She also expressed the view that as a result “there appears to be a high level of
public awareness regarding the proposal.” However, she argued, it was unclear how
meaningful consultation was “given that many of the questions raised throughout the
process were unable to be answered due to the stage at which the design had reached.”
She noted there seemed to be a lack of understanding by the public of the designation
process and that much of the information on the website gave the impression that the
proposal was “a given” and that the feedback was only being sought to mitigate effects. 301

[274]

Notwithstanding those comments, Ms Taylor-Clarke considered that Corrections
had sufficiently gathered views from those affected so that they could be taken into
account in establishing the ultimate design parameters. 302 This view found its way into the
Manukau City Council Lodgement Report for the NoR commissioned and filed with the
EPA on 2 November 2019. 303
[275]

The Board also commissioned a review of the Social Impact Assessment Report
(“the SIA”) in the AEE, and in completing that report under s42A of the RMA Ms
Buchan commented that the community consultation had met its stated objectives in
terms of the proposed project development envelop and “... used a commendable range
of consultation methods in doing so.” 304 Whether it achieved the same result in terms of
community-focused consultation to identify other effects is discussed in our chapter on
social effects.
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[276]

Similarly, in the planning report commissioned by the Board under s 42A of the
RMA, Mr Blakey expressed the view that the consultation process had been “thorough
and broad in its scope, and appropriate in terms of assessment of effects on the
environment.” However, the same shortfall identified by the then Manukau City Council
noted that there was not sufficient detail provided during the consultation process
regarding the development parameters. 305 Essentially, it was contended that there was still
insufficient information regarding potential landscape, cultural, social and economic
effects that had not been adequately identified before the hearing.
11.4 Was the consultation undertaken adequate?
11.4.1 General complaint
[277]

The general complaint about the consultation process, focused on the
“parameters approach” to the proposal. The issue raised was whether it provided
sufficient detail and design information to enable appropriate consultation on the proposal
to take place. A number of parties and submitters raised this issue as a concern, stressing
that the lack of detail prevented a full evaluation being undertaken. As a result they
questioned whether all relevant effects had been identified and addressed. 306

[278]

Corrections did not accept that the consultation undertaken was inadequate, 307 but
submitted that if it was, there was no obligation to consult with those who were
dissatisfied anyway. 308
[279]

As we have identified earlier, some of the Board were of the view that the initial
“parameters” provided by Corrections were not sufficient to enable an adequate
consideration of the effects of the proposal, while others thought they were unlikely to
enable a decision to be confirmed without considerable amendment to proposed
conditions. However, we are now satisfied that all the potential effects have been
identified or scoped sufficiently for the Board to make a decision on the proposal.
Corrections has continued consulting and further amendments to conditions have been
Mr Blakely Scott Board of Inquiry for the men’s prison at Wiri Proposal Planning Report
(March 2011, s. 42A RMA Report) Part 1, p 43
306 Mr Kaye, Evidence-in-chief p 5-6, paragraph [3.7], Opening Statement of the Auckland
Volcanic Cones, paragraph [13], Opening Statement of Colleen Brown MNZM & JP,
paragraph [8], Opening Statement of Toa Greening, paragraph [4], Opening statement for
Sisters of Mercy, paragraph [5], Brief opening submissions on behalf of Auckland Council
and Manurewa Local Board pp 2-3, paragraphs [2.2(a)] and [3] and Council opening
submissions pp 16-17, paragraphs [3.1]-[3.10], Brief opening submissions on behalf of
Vision Manukau Inc. p 2, paragraph [5]
307 Corrections, closing submissions p 51, paragraph [111]
308 Ibid, paragraph [122]
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suggested so as to mitigate nearly all the potentially adverse effects identified in evidence
from other parties and submitters during the hearing. This response indicates some
attempt during and following the consultation process to adhere to the broad principles
outlined in the Air New Zealand & Ors v Wellington International Airport case. 309
[280]

We are satisfied having regard to the approach Corrections has adopted both
before and during the hearing, that the consultation process has generally been adequate.
11.4.2 Specific omissions

[281]

We have considered whether we have sufficient information before us to
evaluate potential effects arising from the proposal on Māori, Pacific Island and youth
within the impacted communities? We note Mr Bracey’s evidence that while a wide range
of consultation and communication tools and techniques were employed to provide
opportunities for public participation, such participation by Māori and young people was
limited, and that the process to elicit their views could have been done better. 310 We also
note that these communities of interest are important, because the prison population is
likely to reflect them, with Māori, Pacific Island, and young offenders likely to dominate
prisoner ranks.
11.4.2.1

Māori Community

[282]

Mr Olsen was employed to complete an alternative consultation process with the
local iwi which we discuss in our chapter on cultural effects. We note for the purposes of
this section of our report, that only the mana whenua groups Ngati Te Ata and Te Akitai
were consulted regarding the design parameters of the proposed men’s prison. 311 No other
Māori were consulted other than those few who attended public meetings. 312 Mr Olsen
also talked briefly to representatives of the Manurewa Marae regarding mana whenua
issues. 313 Mr Olsen directed all other Māori to be involved in the PPP process, rather than
the designation process under the RMA. 314 Thus there was a failure to consult with key
Māori social service providers within the immediately and wider impacted communities
on the design parameters for the proposed men’s prison. Mr Bracey and Mr Olsen
acknowledged as much in answer to questions from the Board. 315 The result has been that
309
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any Māori involvement that took place (and we were not given any details of these
meetings) concerned a small group of iwi leaders and social service providers who were
involved in discussions on the PPP.316
[283]

Given that Māori comprise 50% of the prison population and come from many
different tribes, we find this omission in the consultation process surprising. Māori
service providers, including those from the immediate and wider impacted communities
were an obvious group to be consulted. This is particularly so given the objective of the
Minister to address Māori rehabilitation and reintegration rates. These groups may have
been able to provide additional information relating to the construction of the proposed
prison and could have commented on the design parameters. This is an area that has not
been augmented by evidence from the other parties or submitters and it remains a gap in
the evidence.

[284]

However, we acknowledge the focus groups conducted by Ms Longdill provided
at least some insight into the views of Māori on the proposed prison. We discuss the
outcome of this focus group in our chapter on social effects.
11.4.2.2

Pacific Island community

[285]

We note the evidence for Corrections was that the Manurewa Pacific Leaders
Forum and MCC Pacific Island Advisory Committee were consulted and that letters were
sent out to various churches in the immediately and wider impacted communities. But
there is no evidence that any Pacific Island service providers were directly consulted,
although we know there were Pacific Island people in attendance at a public meeting held
in Manurewa. 317
[286]

The Pacific focus group conducted by Ms Longdill also provided some insight
into the views of Pacific Island peoples on the proposed prison. We discuss the outcome
of this focus group in our chapter on social effects.
11.4.2.3

Youth and children

[287]

Complaints that there had been a failure to consult children and young people
drew a response from Mr Bracey who said that opportunities were created to consult by
using family friendly venues such as the Manurewa Library and Roscommon School for

316
317
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public meetings, and he noted that notices were sent to schools and to churches. 318 We
note that the Manurewa Principals Association and a number of children and youth
advocacy groups were consulted, even if children and young people were not. However,
in answer to questions from Judge Harland, Mr Bracey acknowledged that no direct
opportunities were created to illicit the views of children and young people and that more
could have done in this regard. 319
[288]

The youth focus group conducted by Ms Longdill provided some insight into the
views of young people on the proposed men’s prison. We discuss the outcome of this
focus group in our chapter on social effects.
11.4.2.4

Other impacted communities

[289]

Finally, we note that there were a number of community groups and service
providers and representatives of local business (the remaining impacted communities)
consulted about the proposed men’s prison.

11.5 Findings
[290]

We have found that Corrections, having elected to consult, was under an
obligation to ensure that the process was conducted properly and in accordance with well
established principles. Whilst we accept that Corrections adapted an IAP2 approach to
consultation, and this is recognised as an internationally “state of the art” public
participation model, it was evident from submitting parties that not all elements of IAP2’s
core values and spectrum were adopted. 320 We also note that at the expert conferencing
held on 8 April 2011 and with respect to the methodology, it was agreed that the objective
of the consultation was focused on understanding the community response to the proposal
and its parameters. Consultation was thus constrained by that process and did not cover
social effects in the appropriate manner. While we did not understand Corrections’
witnesses to be claiming to have achieved the full gamut of IAP2’s aspirations, an ideal
process would have attempted it. Furthermore, the real challenges facing all impacted
communities in terms of responding to consultation processes that were not specifically
targeted at them should have been obvious to the consultants handling this aspect of the
proposal and more assertive methods should have been employed.
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[291]

That stated, we accept that the consultation flaws that existed have now been
sufficiently addressed through the hearing itself. In terms of the issues concerning the
design of the proposed men’s prison we consider that the lack of detail regarding the
parameters of the proposal has generally been rectified. We consider that there was
inadequate consultation with Māori, Pacific Island and youth, however Ms Longdill’s
evidence has provided some additional information in this regard.

[292]

In addition, having heard the evidence from Corrections, augmented by the
evidence of other parties and submitters, we are now reasonably certain we understand
the scope of the issues that may affect these impacted communities.
12

SOCIAL EFFECTS

12.1

The issues and the evidence

[293]

We received a large amount of evidence (both expert and lay) about the potential
social impact/effects of the proposed men’s prison. Broadly the issues between the
parties concerned the methodology adopted to analyse social impacts and the nature and
scope of those potential social effects on all impacted communities, both geographical
and relational.
[294]

Social effects have been accepted as a valid RMA concern in a number of cases
in the Environment Court 321 and this has extended to considerations concerning
designations. 322 The parties accepted this to be the case, but differed about whether or not
certain effects were more perceived than real, what the nature and extent of those effects
was, and whether cumulative effects should be taken into account. There was also a
difference between them about the scope of the conditions proposed by Corrections to
mitigate those effects.
12.2

The social impact assessment evidence

12.2.1 Background
[295]

A Social Impact Assessment (“SIA”) report forms a part of the AEE. The report
was prepared by A Jepsen and J Bray, and reviewed internally by Ms Pokura-Ward, a
partner with Opus and a member of the International Association of Public Participation
See for example NZRPG Management Ltd v Western Bay of Plenty District Council
A026/08 paragraphs [107]-[108]
322 Nelson Intermediate School v Transit NZ [2004] 10 ELRNZ 396, paragraph [109]
321
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who was the primary witness for Corrections. 323 This SIA report was peer reviewed prelodgement by Taylor Baines & Associates on behalf of the EPA. We received from the
EPA, a s42A RMA three-part review of the SIA prepared by Ms Buchan of Corydon
Consultants, who specialises in the practice of SIAs and community consultation. 324 The
Board also received submissions and evidence from submitters and Dr Stewart and Ms
Longdill for the Council and the Local Board. Dr Stewart is employed by the Council as
a strategic and policy advisor with expertise in social policy and community development
and Ms Longdill is a market researcher who undertook the focus groups already referred
to in the previous chapter.
[296]

According to the SIA the potential range of social effects was scoped based on a
desk top exercise involving a literature search of international and New Zealand studies
on the social effects arising from prisons. The desk top review included a review of
consultation outcomes from the previous designation process for the women’s prison and
the social impacts identified by the SIA for that prison. 325 A profile assessment was also
undertaken of the area surrounding the site. 326 The SIA consultant team relied on the
consultation conducted for the AEE to identify social effects, although liaison and regular
briefings were held between the two teams and three open days were attended by Ms
Pokura-Ward. 327 From this information impacts were assessed to determine potential
positive and negative effects. The findings from this exercise were interrogated together
with the consultation team. 328 Mitigation options were then drafted and discussed.
[297]

The SIA reviewed the location, community facilities, schools, medical and
transport facilities in the immediate area near to the site. It then moved on to what
became a controversial review of the demographics of the area. This was done by
reference to the Statistics New Zealand 2006 census of population and dwellings taken
from a limited number of mesh blocks. 329 This coverage indicated a population of
approximately 102 people, excluding the women’s prison but including the youth justice
facility within the area defined as the immediate host community. 330 The SIA then
confined its analysis of the wider host community profile to Manukau Central and the
Manurewa Ward.
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[298]

As the area identified as the immediate and wider host areas were restricted, the
SIA authors were able to conclude that the “... land area and population statistics for the
area containing and surrounding the site demonstrate the scarcity of population and
development within the immediate vicinity of the men’s prison”. 331 The demographic
profiling and community perceptions review were also limited to this small reasonably
defined area. 332 The SIA authors did, however, acknowledge that the area “including and
surrounding the site is characterised as having high deprivation according to the New
Zealand Deprivation Index.” This they attributed to the “high level of socio-economic
disadvantage and also a high proportion of public housing.” 333 In terms of the planning
and policy context, the SIA analysis was that there were a number of social needs and
issues affecting the Manukau and Manurewa communities and that the then Manukau
City Council had been working with relevant Government agencies to address those. 334
[299]

In concluding, the SIA authors posited that the proposed men’s prison would
give rise to both positive and adverse effects. The adverse social effects were identified
as the visibility of the prison (which it was suggested could be mitigated through discreet
signage, naming of the facility and design), 335 in-migration of staff and prisoners (but it
was not considered that this would be significant), and visitors and associates (but they
would be under surveillance if in the prison or on site, plus there would be adequate car
parking to ensure no overflow on to the streets). 336 It was identified that there would be
positive economic effects from the proposal as well as improved access for prisoners to
their families/whanau. 337 Finally, the SIA recommended the establishment of a separate
Community Liaison Group for the proposed men’s prison. 338
[300]

In her evidence-in-chief Ms Pokura-Ward outlined that the literature, combined
with the women’s prison, and the neighbouring youth justice facility provided a baseline
against which to assess social impact effects. 339 We note, however, that at the joint
conferencing held on 8 April 2011, all social impact witnesses agreed that information on
the effects of the women’s prison could only be indicative for informing the SIA on the
proposed men’s prison. 340
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[301]

Ms Pokura-Ward further contended that the construction and operation of the
proposed men’s prison alongside the women’s prison would be an appropriate use of the
site. 341 Overall she concluded that any potentially adverse social effects on the
community could be appropriately managed, and that based on the experience of other
prisons in New Zealand the concerns expressed by submitters were unlikely to materialise
to the extent anticipated. 342
12.2.2 Criticism of the SIA methodology
[302]

The methodology used for the SIA was roundly criticised by all other social
impact witnesses. 343 We were told that an SIA should assess social effects in their
physical and social context. 344 Therefore, we were told, it is vital that a SIA spatially and
demographically identify the communities that will be affected and then scope the
potential effects on those communities through a variety of processes including literature
reviews and community forums. According to Ms Buchan, Mr Haigh, and Dr Stewart,
the SIA did not provide sufficient information on the process adopted or on the extent of
the communities impacted and was accordingly deficient.

12.2.3 Response by Corrections
[303]

Ms Pokura-Ward acknowledged that some of the criticism about the SIA was
valid and required further investigation. As a result, further work was done to extend the
definition of stakeholders, undertake additional meetings and surveys and to review the
conclusions reached in the SIA. 345 Ms Pokura-Ward did not accept that the consultation
process was flawed, but rather sought to demonstrate the extent to which the SIA team
had been involved in the development of the consultation strategy, including how the
stakeholders to be consulted were identified and what issues were to be explored. 346 She
explained that a SIA team member attended the open days and the team reviewed the
consultation feedback and meeting outcomes and assessed the range of possible social
effects that were identified. 347
[304]

In addition, Corrections commissioned a quantitative public opinion survey by
Research New Zealand covering 500 residents within the immediately and wider
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impacted communities. 348 Results from this survey were based on a total sample of 500
respondents within a seven kilometre radius of the NoR site. When people were asked
without prompting to identify the issues they were most aware about in their local
community, no more than 7 of the 500 mentioned the proposed men’s prison, 349 but 39%
of respondents mentioned safety and crime related issues. 350 However, as the evidence
reviewed below indicates, once people were prompted about the proposed men’s prison,
participants anticipated a number of effects, some of which were not relevant to RMA
issues. The survey concluded that there was a low level of awareness of the proposed
men’s prison, but high anxiety about safety and crime. 351 We heard submissions from Ms
Simons regarding the standards required for survey evidence. 352 While we accept that in a
case where the survey results are determinative of an issue, it is important to maintain the
standards required for market surveys as set out in Donnelly v Gisborne District
Council, 353 but that is not the case here. Rather, for our purposes we consider the survey
results merely provided some background and understanding of the views of the
community surveyed.
[305]

Further meetings or interviews were held with Corrections’ staff (including with
those who run rehabilitation and reintegration programmes), members of the New
Zealand Police, the Counties Manukau Health Board, the Prison Fellowship, the prison
managers of Spring Hill and the women’s prison and a survey of prisoners and staff at the
women’s prison was also undertaken. 354
[306]

Dr Phillips of Dialogue Consultants specialising in social research, consultation
and communications was commissioned to provide an independent assessment of the
reviews by Mr Baines and Ms Buchan of the SIA prepared by Opus. He has extensive
experience in qualitative and quantitative research. Dr Phillips considered that a number
of criticisms concerning the methodology used for the SIA were valid, although in some
instances his view was that the problem lay in the way the SIA was documented rather
than omissions in the work that was done. 355 Dr Phillips worked with Ms Pokura-Ward to
obtain further information to complete a more robust assessment of social effects. 356
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[307]

After reading the SIA and considering the significant amount of work done after
the NoR was notified, 357 including all the reports from the witnesses dealing with social
effects, the evidence of Ms Pokura-Ward, and the evidence of submitters, 358 Dr Phillips’
opinion was that the combined evidence before the Board appropriately defined the
affected and interested parties and established the potential social effects arising from the
proposed men’s prison. 359

[308]

Dr Phillips acknowledged that the initial SIA was limited in both coverage of the
parties affected and the approach to the assessment of effects, but these limitations were
in his view cured by the combined evidence of Corrections and submitters before the
Board. 360 He contended that social impact assessment is an iterative process that should
run from the outset of a project right through to its eventual demise. 361 It is normal, he
opined, that understandings will grow and change as a project evolves. 362 On the basis of
the information available, Dr Phillips’ conclusion was that none of the potentially adverse
social effects were of a sufficient nature or scale that could be classified as significant
provided the mitigation measures were implemented. 363
12.2.4 Findings on adequacy of SIA
[309]

The Taylor Baines report attached extracts from the International Principles for
Social Impact Assessment, one of which indicates what a useful SIA should provide. 364
The SIA in the AEE did not provide even a more limited RMA related coverage of social
effects. We therefore agree with the submitters’ social impact witnesses that in terms of
the methodology adopted by the authors of the SIA, the identification and profiling of the
impacted communities against whom social effects could be identified, measured and
monitored was inadequate and it did not contain sufficient information to enable the full
nature and extent of any potential social effects on these communities to be assessed.
[310]

We turn now to consider whether we accept Dr Phillip’s contention that we have
sufficient information available to cure the SIA deficiencies and identify the affected
parties and potential social impacts from the proposed men’s prison. To do this we need
to consider in detail the evidence presented to us on this topic.
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12.3
[311]

Defining the impacted communities
The SIA defined the immediate and wider host communities as:
‘The immediate host community – workers, road users and recreational users of
land and activities located immediately surrounding the prison site (west of
Rosecommon Road) which includes correctional, commercial/industrial and
open space activities; and
The wider host community – individuals and groups who live and/or work
beyond the host community and have identified themselves during consultation
as having an interest. This includes residents and workers in Clendon as well
as communities further afield including Manurewa and Manukau.” 365

But as Ms Pokura-Ward and Dr Phillips acknowledged this definition was reasonably
limited. 366
[312]

Dr Stewart identified that there were very few studies and documents provided in
the SIA about the impacted communities involved. Dr Stewart contended that broader
definitions were needed to build a better qualitative and quantitative understanding of the
characteristics of these potentially impacted communities. 367 In working to identify these

communities, Dr Stewart conducted a literature review of relevant case study research
and social impact assessments that utilised participatory methodologies, and definitions of
“community” in the community and development sciences, 368 undertook a more thorough
quantitative data gathering exercise to build demographic statistical profiles on
population,
age,
ethnicity,
education,
employment,
deprivation,
health,
housing/households, and crime for her definitions of host and wider community
definitions, 369 and undertook a mapping exercise of local social facilities and programmes,
community facilities, public sector service providers, community based/voluntary sector
service providers and amenities. 370 These profiles were created using a number of internetbased sources 371 and she analysed the statistics to define and compare trends across and
between different data sets. Key community issues and social problems were identified
in the immediate and wider host communities. 372 Rejecting the more restricted approach
adopted to identify the affected communities in the SIA and in the evidence of the
Ms Pokura-Ward, Evidence-in-chief p 9, paragraph [26]
Ms Pokura-Ward, Rebuttal p 5, paragraph [19]; Dr Phillips, Rebuttal, p 6-7, paragraph
[18]
367 Dr Stewart Evidence-in-chief, p 9, paragraph [29]; p 12, paragraphs [37]-[38]
368 Dr Stewart Evidence-in-chief, p 9, paragraph [29]
369 Ibid, p 9, paragraph [30]
370 Ibid, p 10, paragraph [32]
371 Ibid, p 10, paragraph [32] (including Statistics New Zealand, Department of Corrections,
Ministry of Social Development, Counties Manukau District Health Board, New Zealand
Police, Housing New Zealand Corporation, Family Services Directory, Webhealth.com)
372 Dr Stewart Evidence-in-chief, p 10, paragraph [33]
365
366
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Corrections witnesses, Dr Stewart also combined “spatial/geographical areas and
dimensions of social interaction and common ties, such as places where people live,
work, and interact in a common geographical area, or as communities of interest or
groups of like-minded individuals that are found across many geographic communities”
to identify the impacted communities. 373
[313]

As a result of this exercise, Dr Stewart identified a number of affected
communities, subsequently described as “impacted communities” based on either
geographical or social relationships. 374 She argued that the affected communities must be
understood:
“... as those with a direct and indirect physical, social, economic, environmental
and cultural relationship with the prison, which includes, families and whanau of
prisoners, local voluntary sector and public sector providers to the prison and
the local communities, local businesses, residents, geographical communities
near to the site (which includes businesses/industrial and its workers) and
stakeholders such as, Auckland Council, and the Local Boards.” 375

[314]

We have generally accepted the definitions of the impacted geographic
communities Dr Stewart identified in her evidence. 376 As we noted above the site is
located in Counties-Manukau, broadly within a 25 square kilometre block that includes
Clendon North and South, Burbank, Rowandale, Homai West and East, Manurewa
Central, Hillpark, Wiri and Manukau Central (“the immediately impacted community”).
The “wider impacted community” follows the boundaries of the Council’s Manukau and
Manurewa–Papakura Wards (extending from Mangere Bridge and Otahuhu in the north,
to Otara and Flat Bush in the east, and to Papakura and Hingaia in the south).

[315]

Dr Stewart identified youth, children and families, Māori, Pacific peoples, local
businesses and social service providers as part of the immediately and wider impacted
communities. 377

[316]

We accept Dr Stewart’s assessment and adopt her definitions and descriptions of
who the impacted communities are, but we add to her assessment industrial neighbours as
being part of the immediately impacted community.

Dr Stewart Evidence-in-chief p 10, paragraph [40]
Joint social impact expert conferencing statement, 8 April 2011
375 Dr Stewart Evidence-in-chief, p 14, paragraph [43]
376 Ibid, Appendix 2, Maps1, 2 & 2A
377 Ibid, p 14, paragraph [42]
373
374
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12.4

Defining what comprises a social effect

[317]

As we have noted above, the Taylor Baines report attached as Appendix A
extracts from the International Principles for Social Impact Assessment. While the
factors listed are not all relevant as RMA considerations, the description usefully
conceptualises social impacts/effects as changes to peoples ways of life, their culture,
community, political systems, environment, health and well-being, personal security and
property rights and their fears and aspirations. 378
[318]

Dr Phillips adopted the framework used by Sadler and Fuller (2002) which
described five main categories of social impact. Whilst excluding some of the categories
included in the International Principles for Social Impact Assessment, there is still a high
degree of consistency between the two in the following categories:
•

Lifestyle impacts – on the way people behave and relate to family, friends and
cohorts on a day-to-day basis;

•

Cultural Impacts – on shared customs, obligations, values, language, religious
belief and community impacts – on other elements which make a social or
ethnic group distinct;

•

Community impacts – on infrastructure, services, voluntary organisations,
activity networks and cohesion;

•

Amenity/quality – on sense of place aesthetics and heritage, perception of
belonging, security and liveability, and aspirations for the future;

•

Health impacts – on mental, physical and social well-being.

[319]

We have adopted the approach provided by Dr Phillips and the social impacts
identified in this list, where relevant to RMA issues, as comprising the social effects that
need to be considered in relation to this proposal.
12.5

Social effects which can be anticipated from a prison

12.5.1 Research
[320]

The international research indicates that there are difficulties in distinguishing
between perceived social effects and those potential effects relating to a proposed prison

Taylor Baines & Associates Social Impact Assessment of the Proposed Wiri men’s prison:
A Review (September, 2010) Appendix A, p 35-36

378
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that are clearly measurable. 379 It also indicates that anticipated adverse effects relating to a
proposed prison have not necessarily always eventuated. 380
[321]

The main social effects identified from the research by the SIA team were:
(a)

Positive effects such as investment in the local economy, construction and
operational demands/services and material opportunities, increased
employment, recruitment of existing local workforce, generation of wages
into the community, in-migration of workforce and families, improved
provision of services, change in housing demands.

(b)

Negative effects such as significant land use change and loss of aesthetics
and amenity value, degraded local amenity, negative construction effects
such as noise, dust, traffic and lighting, proximity of prisoners and the
attraction of an “undesirable element”, accessibility of the facility, inmigration of prisoner families, greater demand on health, housing,
education, emergency and social services, increased demands on community
facilities from prisoners, staff and their families, security issues for example
community fears (from prison escapes), perceived decrease in quality of life
by the community, non-acceptance by impacted communities of the prison,
perceived increase in crime from prison visitors and associates, stigma of
being associated with a prison, and the feeling of being dumped on. 381

[322]

The SIA team also identified research from Australia and New Zealand which
had assessed the impact of a prison on communities after its construction. 382 The positive
effects included goods and services provision in the immediate and wider impacted
communities as well as employment and community involvement in the wider
impacted/host community. The negative effects in the immediately impacted community
included nuisance effects (relating to lighting, noise and dust), prisoner escapes and
increased traffic.
[323]

According to the SIA, the case studies in New Zealand indicate that of all the
off-site effects reported, “concern for personal safety for neighbours stands out”. 383 Not
surprisingly, the level of concern varied depending on the prison location, the visibility of
the prison and prisoners, the perceptions of security and escape routes. 384 Also noteworthy

AEE, Social Impact Assessment p 7
Ibid
381 AEE, Social Impact Assessment, pp 7-10
382 Ibid, p 10-14
383 Ibid, p 11
384 Ibid, p 11
379
380
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were the findings of the case studies with respect to prison-induced crime at the local
level. The SIA team contended that the case studies found no basis for the public
perception that prisoners’ families relocating to a host community might be a source of
criminal activity. 385 Furthermore there was no evidence, in their view, that prisons were
significant contributors to crime in the local or wider communities. 386 These findings were
consistent with the Australian case studies. 387
[324]

Ms Pokura-Ward added that overall, the research identified in the SIA confirms
that once a prison becomes operational, the concerns raised by the community lessen over
time as the anticipated effects do not necessarily materialise. 388
[325]

Ms Buchan considered the literature reviewed for the SIA and raised additional
issues that had not been included. Her overall conclusion confirmed that many of the
anticipated adverse effects relating to safety and community image do not eventuate or
are on a much lower scale than had been anticipated from a proposed prison. 389 She also
highlighted that the longer a facility is in place without any significant security issues, the
less concerned a community is likely to be about its presence and the less awareness there
is of its presence. 390
[326]

Ms Buchan’s review differed from the SIA team review in several important
respects. For example, she referred to the “Inmate Family Relocation Study (1999)” by T.
Waldergrave (“the Waldergrave study”) which indicated that whilst in-migration of
prisoner families during sentence is generally low (within a range of 8%-9%), these
numbers are sufficient to increase demand for housing and place pressure on schools. 391 In
other words, there was enough of a movement into the local community to create
noticeable effects. In addition, while the results of the studies on increases in crime rates
in host communities could not establish a link with the presence of a prison, 392 there was
evidence that property crime decreased and, conversely, violent offending rates increased.
There was also evidence that the location of a prison resulted in an increase in the level of
police resourcing and services provided. Additionally, in areas where prisons were
located, local service providers and resources were strained, and struggled to meet

Ibid, pp 11-12
AEE, Social Impact Assessment, pp 11-12
387 Ibid, pp 12-14
388 Ms Pokura-Ward, Evidence-in-chief, p 26, paragraph [88]
389 Ms Buchan, Review of Proposed men’s prison at Wiri: Social Impact Assessment, Part 2
Report (2011) p 1, paragraph [1(i)]
390 Ibid
391 Ibid
392 Ibid
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demand, 393 but this increase in demand could also result in improved delivery and
availability. 394
12.5.2 Social effects identified during AEE consultation
[327]

The consultation process for the AEE resulted in 65 feedback forms being
received, with six in support, 48 in opposition and 10 being neutral. The potential social
effects identified in the SIA may be summarised as:
(a) Positive effects such as the proximity of prison for inmate families, South
Auckland sharing responsibility for crime committed in the area, and support
for the local job market.
(b) Negative effects such as land use change, site selection and alternatives were
identified. Alternatives to prison and rehabilitation options were considered
compromised by limited land available for low security programmes and
compliance effects were identified along with security classification issues.
Safety and security issues particularly around visitors and escapes were
identified. The in-migration of prisoner families and associates and outward
migration of long term residents leading to instability and lack of cohesion was
a major concern. An increase in crime rates was also anticipated. There was
concern that there would be a increased demand for housing, medical;
emergency and other social support services, impacts on schools, negative
impact and stereotyping of the neighbourhood and community, noise, traffic,
and lightening effects, adverse effects on amenities and utilities such as water
and sewage, impacts on property values, construction and operational effects
including traffic, impacts on views to Maunga Matukutureia and the
Stonefields, cultural and spiritual effects, impacts on the women prisoners as
they lose open space and area designated for rehabilitation and as the
community loses a buffer zone between them and the existing prison, and
cumulative effects of having the women’s prison and youth justice facility with
the proposed men’s prison in the same area. 395

[328]

The detailed feedback recorded in the AEE accords with this summary. 396 The
suggested mitigation from those consulted included looking at alternative sites, reducing
the prison inmate numbers to 1,000, spending more money on reducing crime, mitigating

Ibid, p 2, paragraph [1(ii)]
Ibid, p 9, paragraph [2.2.4]
395 AEE, Social Impact Assessment, p 35-40; Ms Pokura-Ward, Evidence-in-chief p 4,
paragraph [9]
396 AEE, Vol 2B, Technical Report 15 pp 15-19 and pp 31-34
393
394
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visible impacts through landscaping on the perimeter and using paint colours that will
blend with the landscape, orientation, rehabilitation and reintegration upon release to be
addressed in prison design, space for support services to work with prisoners and their
families in prison, child-friendly areas for family work, adequate parking for staff and
visitors and community services, and mitigation to off-set the effects so that the impacted
communities would not be disadvantaged. 397
[329]

Corrections responded by examining the concerns raised. Reports and further
evidence were commissioned in relation to landscape and visual effects, traffic impacts,
risk effects and reverse sensitivity issues, emergency management/safety issues, heritage
and cultural effects, lighting and noise effects, social effects and construction effects, with
other reports dealing with the more technical site servicing issues or uncontested
environmental matters.
12.5.3 The Focus Groups
[330]

Ms Longdill was engaged by the Council to conduct focus groups to understand
what local youth, Māori, Pacific People, businesses and social service providers thought
about the proposed men’s prison, and in particular how they thought it would impact on
them and the overall community. 398 The findings of the study are based on five focus
groups attended by 44 people falling within each of the five categories. 399 The majority of
the participants were drawn from the immediately impacted community. The outcomes
from the focus groups are included in the report by Longdill and Associates dated
February 2011 entitled “Community Opinions on the Proposed Wiri Men’s Prison”. 400
[331]

Dr Phillips criticised Ms Longdill’s methodology regarding the manner in which
the outcomes of each focus group were recorded, but Ms Longdill responded that her
methodology followed the normal market research practice of identifying themes with the
quotations in the report included to demonstrate those themes. 401 Ms Longdill clarified
that her report was not intended to provide statistically valid answers but to provide some
“in depth information and understanding of the range of views in the community”. 402
[332]

We accept that the evidence presented by Ms Longdill is merely designed to give
a picture based on some qualitative responses from impacted community members and is

AEE, Social Impact Assessment, pp 35-40
Ms Longdill, Evidence-in-chief, p 4, paragraph [3.1]
399 Ibid, p 4, paragraph [3.2]
400 Ibid, p 4, paragraph [3.3]
401 Ms Longdill, Rebuttal, p 2, paragraph [4.7]
402 Ibid, p 2, paragraph [4.1]; p 3, paragraph [5.3]
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398
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not definitive of possible social effects, nonetheless it is evidence we have to consider in
combination with the other evidence presented to us on this topic. Thus we have
extrapolated and summarised the main findings for each community regarding what they
anticipate are the potential effects of the proposed men’s prison.
12.5.3.1

Youth

[333]

The youth focus group identified the anticipated positive effects associated with
the proposed men’s prison as being employment possibilities as labourers during the
construction phase (but noting that there was no guarantee that locals would get jobs),
proximity of families to prisoner members, and there was a view that the presence of a
prison would act as a crime deterrent. 403
[334]

The anticipated negative effects were identified as people being unwilling to
invest in a community with three prisons, in-migration of prisoner associates, increase in
crime, in-migration of prisoner families, exodus of long term residents, prisoner families
will be transient and not committed to the community, devaluation of property, decrease
in rents, security fears for children, offence to Māori cultural values, negative impact on
youth, negative stereotyping of the community, psychological effects on staff working at
the prison, and change to the nature of the community as more people on benefits move
into community. 404
12.5.3.2

Māori

[335]

The Māori focus group identified the anticipated positive effects associated with
the proposed men’s prison as being employment possibilities as labourers during the
construction phase (but noting was no guarantee that locals would get jobs), proximity of
families to prisoner members, and there was a view that the presence of a prison could act
as a crime deterrent. 405
[336]

The anticipated negative effects were identified as investment might be
discouraged by the presence of the proposed men’s prison, making it difficult to attract
businesses and jobs, youth employment will not be addressed, it could encourage gang
presence, impacts on residents, possible escape break-outs, impacts on the environment
including Puhinui stream, spiritual impacts on the community as a whole of having so
Ms Longdill, Evidence-in-chief, Appendix A, “Community Opinions on the Proposed Wiri men’s
prison” (February 2011) p 35
404 Ibid, p 35-37
405 Ibid, p 27
403
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many people on one site, negative impact on youth, negative stereotyping of the
community, normalisation of crime, and the prison was not likely to raise the socioeconomic level of the community. 406
12.5.3.3

Pacific peoples

[337]

The Pacific focus group identified the anticipated positive effects associated with
the proposed men’s prison as being employment possibilities (but they considered such
employment would be short term (restricted to construction or skills based employment)
and there was no guarantee that locals would get jobs or that wages would be spent in the
community), they considered that a potential labour force could be created through the
use of prisoners to work in the community, and they considered that the prison would act
as a crime deterrent. 407
[338]

The anticipated negative effects were identified as increased gang influence and
resulting security concerns for the community, influence of gangs on youth and focal
point for youth aspirations to earn their stripes, youth employment issue will not be
addressed, visual impact on residents in Clendon who will see it every day, in-migration
of prisoner families moving into area leading to tension within the community, increase
in crime, many residents worried about security, drop in house values, reinforces
stereotypes and negative stigma/reputation of Manurewa, and it sends signals to
community, especially youth, that they have no future and that the government does not
care about them. 408
12.5.3.4

Local businesses

[339]

The local business focus group identified positive effects associated with the
proposed men’s prison as being increased economic activity from prison-related demands
for services, products and jobs, increased demand for real estate from prison staff,
proximity for prisoner families, and lack of visibility due to new motorway. 409
[340]

The anticipated negative effects were identified as being the potential to harm
the local economy, in-migration of associates or undesirables, increase in crime, security
and safety issues, drop in real estate values and rental values, negative stereotyping of

Ibid, pp 27-28
Ms Longdill, Evidence-in-chief, Appendix A, “Community Opinions on the Proposed Wiri men’s
prison” (February 2011) p 18
408 Ibid, pp 18-20
409 Ibid, p 45
406
407
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community, detracts from the vision of vibrancy for Manurewa, and it was identified the
prison has the potential to change the composition of the community. 410
12.5.3.5

Social service providers

[341]

The seven social service providers selected for the focus groups represented
organisations working in Manurewa covering a wide range of services including alcohol
and drug abuse, youth workers, faith based community building, social and mental health
programmes and training programmes for the unemployed. They identified only one
anticipated positive effect associated with the proposed men’s prison; that it would build
the strength and resilience of the community. 411
[342]

The anticipated negative effects were identified as being an increase in youth
crime, in-migration of prisoner families and associates, out-migration of long term
residents and businesses, demands on resources from prisoners and their families,
increased demand on social services that would need to stretch and flex to accommodate
demand thus compromising the quality of outcomes in the community, negative
stereotyping of the community as having a bad reputation, negative influence on young
people as the prison undermines the self-esteem of young people and may reflect they are
losers with no real future, limits youth ambition and aspirations, and it may change the
nature of the community to “ghettosville”. 412

12.5.4 Submitters
[343]

We note that the Local Board defined its aspirations in the draft Auckland
Council Plan, as including “inspiring a sense of identity and place; investing in the
reputation of our neighbours and suburbs and supporting policy and operational
outcomes that enhance ... living standards.” 413 We turn now to consider the effects that
the submitters anticipated would affect the realisation of this aspiration and we assess
these by reference to the evidence of the social impact experts that appeared before us.

[344]

We note before we do so, the high level of distrust that the community leaders
who appeared before us demonstrated towards Corrections on account of their experience
with the women’s prison and the failure, perceived or otherwise, of Corrections to comply
with all of the conditions attached to the original Designation 288. This sentiment was

Ibid, pp 45-46
Ms Longdill, Evidence-in-chief, Appendix A, “Community Opinions on the Proposed Wiri men’s
prison” (February 2011) p 54
412 Ibid, pp 51-54
413 Mr Newman, Evidence-in-chief, p 3, paragraph [1.5]
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expressed across the broad spectrum of community leaders, church leaders, residents, and
politicians who appeared before the Board. Our hope is that Corrections have also noted
this and will work harder in the future to rebuild trust by addressing concerns the
community understandably has articulated.
12.6

Evaluation of the evidence of social effects by experts

[345] Generally, the social effects anticipated by submitters can be summarised as

economic and employment benefits, proximity benefits for families and accessing social
services, physical effects during construction and operation, negative effects on
community services, positive and negative effects from in-migration of staff and prisoner
families and associates, negative effects on personal safety, security and crime, effects on
community image, stigma and well-being, negative effects on youth, staff and women
inmates of the women’s prison and cumulative effects. A summary review of the
submissions and evidence of community submitters on these matters is attached as
Appendix D.
[346] Many community submitters raised the issue that the proposed men’s prison will

result in effects that will be difficult for the impacted communities of Counties Manukau to absorb. In addition, Mr Haigh for Vision Manukau told us that it is important
to consider the proposed men’s prison within the context of South Auckland and its
position in terms of social well-being. 414 As we have described above, the impacted
communities are among the most disadvantaged in New Zealand. 415 By reference to the
Deprivation Index, the evidence shows that parts of Mangere, Otahuhu, Otara, Wiri,
Clendon, Manurewa and Papakura have the highest levels of deprivation in the country. 416
That evidence is accepted by us.
[347] The categories of social effect identified from the evidence have been assessed by

the social impact witnesses that either appeared before us during the hearing, or they
produced reports relied upon by the parties. We have grouped their assessments under
what we consider to be the relevant headings.
12.6.1 Economic and employment benefits
[348] The SIA contended there would be positive economic and employment effects with

a large number of staff being drawn from the impacted communities. This conclusion
Mr Haigh, Evidence-in-chief, p 4, paragraph [2.2]
Ibid
416 Ibid
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415
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was reached after assessing the cost of construction and staff needed for that phase of the
proposal and the number of staff needed once operational. 417 Although these figures
varied with the decrease in prisoner places from 1500 to 1060, the point remains apposite.
The source of the potential workforce is based on information supplied by Corrections
that demonstrated that a percentage of staff at the women’s prison were drawn from the
following locations Mangere 4.1%, Manukau 5.1%, Papatoetoe 8.9%, and Manurewa
19.2%. 418 However, as Ms Buchan pointed out, the information from the SIA did not
provide the total number of staff surveyed and a significant percentage of staff are
unaccounted for. 419 In fact, arguably all the information discloses is that the majority of
the workforce for the women’s prison could come from outside Counties-Manukau.
[349] It was contended in the SIA that it is likely the proposed men’s prison will draw on

staff from similar sources, as will the employment generated from associated professional
services. 420 On the information provided by Corrections, we cannot say with any degree of
confidence that a large number of staff will be recruited from the impacted communities,
but we accept that some will be.
[350] The feedback from the consultation undertaken indicates that most people

acknowledged that some beneficial economic and employment effects would occur
within the impacted communities.
[351] Based on the evidence of Mr Akehurst on economic effects, Ms Pokura-Ward,

considered that the proposed men’s prison would make a positive contribution to the local
and wider economy421 by generating employment and by accessing locally sourced goods
and services. 422 The two police officers interviewed by her felt that there were potential
opportunities for the community, in particular through employment for young people. 423
We have discussed the evidence of Mr Akehurst in chapter 9 and we have concluded that
whether there will be such benefits to the impacted communities is too difficult to predict
given the assumptions under which he worked, but generally we accept that the proposal
would provide economic benefits to the region.

AEE, Social Impact Assessment, pp 42-43, paragraph [7.3]
Ibid, p 43, paragraph [7.3] Table 7.1
419 Ms Buchan, Review of the Proposed men’s prison at Wiri: Social Impact Assessment (Part
1, Feb 2011), p 11, paragraph [6.2.1]
420 AEE, Social Impact Assessment, p 43, paragraph [7.3]
421 Ms Pokura-Ward, Evidence-in-chief, p 27, paragraph [94]
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[352] Dr Stewart noted that the anticipated benefits of increased employment during the

four year construction phase was not based on any analysis of the size, skills, and
mobility of the labour pool in the immediately and wider impacted communities. 424 Nor is
there any guarantee that the proposed men’s prison will draw on local labour from these
communities. Dr Stewart argued that given the target market for staff recruitment and the
demographics of the communities, a smaller number of people than Corrections has
suggested will be eligible for appointment. 425 She was prepared to acknowledge that the
permanency of prison staff positions will have some positive benefits in the long term. 426
She also conceded that there may be some limited benefit for local businesses. 427 Dr
Stewart thought it was unlikely that at-risk youth would obtain employment through the
proposal given their socio-economic and ethnic status.
12.6.2 Other benefits
[353] The SIA noted that it was Correction’s aspiration that all prisoners should be held

within a reasonable distance of their home and family428 in order to “maximise the benefits
of family contact” and because “keeping prisoners closer to home can assist in reducing
reoffending.” 429 It was identified that costs for families of inmates in terms of time and
money would thereby be reduced. 430 The table below was produced indicating the
geographical location (based on last known address) of sentenced prisoners by each site.
Prison
Current location of
Prisoner
Northland
Mt Eden
Auckland
Springhill
Waikeria
Hawkes Bay
Tongariro/Rangipo
New Plymouth
Wanganui
Manawatu
Wellington
Rimutaka
Rolleston
Christchurch
Otago
Invercargill

21

Auckland
23%
74%
60%
62%
7%
13%
22%
0%
15%
6%
23%
13%
4%
2%
7%
-

Welligton
0%
1%
2%
2%
2%
2%
3%
2%
9%
28%
40%
4%
2%
1%
-

Other Regions
68%
14%
24%
23%
81%
75%
66%
95%
73%
71%
29%
29%
72%
78%
77%
89%

Unknown
8%
11%
15%
13%
10%
10%
9%
5%
10%
14%
20%
18%
20%
18%
14%
11%

Total for
Prison
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%

Dr Stewart, Evidence-in-chief, p 31, paragraph [103]
Ibid, pp 32-33, paragraph [108]
426 Ibid, p 35, paragraph [117]
427 Ibid, p 35, paragraph [118]
428 AEE, Social Impact Assessment, p 47, paragraph [7.6]
429 Ibid
430 Ibid
424
425
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21

Includes Auckland City, Counties Manukau and Waitemata Police Districts

[354] That table indicates that there are significant percentages of prisoners held in

prisons some distance from their last known address within the Auckland region. 431
[355] Dr Stewart was concerned about this evidence. 432 She believed that the statistics

provided by Mr Bole for Corrections showed that by 2020 just over one quarter of
prisoners will come from Manukau City and she noted if that is correct, that women and
their families may not have to relocate into the impacted communities. 433 But in her view,
this information was an inadequate basis upon which to understand the potential for
relocation and the potential effects on the impacted communities. 434
[356] The Board now has some clear evidence on this point as Corrections, at the Board’s

request, produced Exhibit 3 which we have discussed in chapter 8. While we accept the
limitations of this information, including that we cannot be certain where those sentenced
to prison actually live, that exhibit shows that 19.7% of all male prisoners sentenced to
prison were sentenced from South Auckland Court locations. Thus it is likely that a
number of people sentenced in the future will reside in, or live within some degree of
proximity to, the impacted communities. We consider that for such people, the location
of the prison will be a benefit, as their families will have reasonable opportunities to have
visitor access to their sons, husbands, fathers, or brothers who are prisoners.
[357] Access to a range of social service providers from a wider regional pool was

considered by the SIA authors to be a benefit. 435 No supporting analysis was provided on
this point in the SIA. Dr Stewart noted that the SIA and Ms Pokura-Ward failed to make
a distinction between the social services of the immediate and wider impacted
communities and the broader Auckland region. 436 She contended that if the Corrections
assumption that the urban area offers greater access to a wider range of community-based
support agencies and volunteers, why has there been no information provided on impacts
for the localised network of social services providers. 437 We consider this issue further
below under section 12.6.3.

Ibid, p 48, paragraph [7.6]
Dr Stewart, Evidence-in-chief, p 34, paragraph [112]
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435 AEE, Social Impact Assessment, p 46, paragraph [7.5]
436 Dr Stewart, Evidence-in-chief p 39, paragraph [129]
437 Ibid, p 40, paragraph [132-133
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12.6.3 Assessment of effects concerning community services
[358] It was acknowledged in the SIA that the proposed men’s prison could potentially

generate an increase in demand for medical services, emergency services and social
services. 438 The evidence establishes that the PPP operator will be providing primary
health care services on site, and will thus be self-reliant. Services beyond primary health
case will be provided by secondary or tertiary services and include specialist and hospital
services. 439 In such cases, prisoners would be transported to existing medical services
within the impacted communities. 440 While acknowledging there will be movement of
prisoners in certain circumstances, the SIA concluded that there would be no adverse
social effects arising through any increase in demand. 441 We accept this evidence.
[359] Ms Pokura-Ward told us that the procedures used at the women’s prison reflects the

SIA analysis, with around 2-3 women inmates per day going off-site for medical
treatment. 442 In terms of the youth justice facility, she advised that the procedure is
different in that primary health care is provided on site by a primary health provider
(rather than on-site Corrections nurses and doctors) contracted through the Manukau
District Health Board (“DHB”). 443 Ms Pokura-Ward initially did acknowledge there
would be some demand for secondary and tertiary health care services but did not expect
the same ratio of off-site medical visits as the women’s prison, as the specialist treatment
was reported as higher for women than men, because of the level of care required for
mothers and babies. 444 However, she amended her evidence once she obtained further
information regarding medical visits for Waikeria and Rimutaka. 445 Using that material
her view was that for a population of 1,060 male inmates, the anticipated demand could
be up to 1,060 off-site medical visits, with a cumulative demand of up to approximately
1,600 per year from a combination of the women’s prison (based on 530 visits 20102011) and the proposed men’s prisons. However, as many of the inmates would be
residents of the immediate or wider impacted communities, it was anticipated that there
would not be a high level of “new” demand. 446 In addition, after meeting with a
representative of the DHB, Ms Pokura-Ward reported that the effects of the women’s
prison on services had been minimal, with the implication being that similar effects
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would flow from the proposed men’s prison. 447 Furthermore, there was an anticipated
benefit from the DHB being able to contribute to positive health outcomes by improving
the health of inmates, 448 and there was an expectation that as primary health care was
delivered on site, the DHB would be relieved of this demand. 449 We accept that it is likely
that the services provided by the DHB within the impacted communities will be able to
absorb the potential additional demands from the proposed men’s prison.
[360] As far as emergency services were concerned, the SIA records that neither the

police nor the fire service identified any concern that the women’s prison had created a
strain on resources. It was contended in the SIA that in an emergency, the prison will
have its own arrangements for dealing with certain levels of events. While there will be a
need to develop emergency plans around certain events, the PPP will work with the
various services to cater for any unforeseen events. Thus it was anticipated that there
would be no adverse impacts on these emergency services. 450 Ms Pokura-Ward noted that
Corrections trains for and responds to incidents and emergencies under the New Zealand
Coordinated Incident Management Systems. These systems involve emergency services
and government departments working together in an integrated manner during
emergencies. 451 We accept, leaving the issue of WOSL and the LPG Terminal to one side
to be discussed in chapter 13, that there will be no adverse impacts on emergency services
in the impacted communities.
[361] In terms of the final category of services and any additional demand created by

prisoners and their families needing support, it was noted in the SIA that there are a range
of services provided within prisons that access external community resources and
volunteers. Types of services provided include counselling, drug education, family
violence programmes, anger management, employment skills, cultural, religious and
spiritual services, amongst others. The SIA authors noted there was no indication that the
women’s prison had created a strain on existing services, but that may have been because
the women inmates are drawn from a larger geographical catchment. It was
acknowledged in the SIA that with the establishment of the proposed men’s prison in
addition to the women’s prison at the Wiri site, there is potential for an adverse effect on
these support services within the immediate and wider impacted communities, however it
was asserted by the authors that with the new prison being in a major urban area, there
was potential to engage such services from a wider regional pool. 452
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[362] Dr Stewart was also of this view. She considered that a PPP operator will not solely

focus on accessing social services in Wiri, Clendon, Manukau and Manurewa. In her
view it is likely that, to reduce costs, the PPP will choose to source social services from
the wider Auckland region if the immediate and wider impacted communities cannot
provide such services. 453 In her view, that would lead to competition for funding and
provide additional pressures for NGOs and the voluntary sector providers in the local
communities to concentrate on building capacity and programmes so as to support
rehabilitation and reintegration needs within the impacted communities. 454 She pointed out
that there was no coherent Corrections evidence on the capacity and capability of social
service providers in the impacted communities and within the wider regional area. Nor
was there any documented assessment of other providers who may be able to potentially
provide services to the proposed men’s prison. The data presented did not, in Dr
Stewart’s view, enable any clear quantification of local and regional NGOs, volunteers or
voluntary sector groups that currently provide services to Correction’s facilities, or their
capacity to assist. 455 The consequence of this lack of information for the Board would, in
her view, be that the anecdotal information from the focus groups, key stakeholder
interviews, media, and past consultation and policy documents from local government
and government agencies active in the area, including Tomorrow’s Manukau: Manukau
Apopo 2006 - 2016 was the only source of information available to us. 456 In her view, this
evidence suggested that there already exists a lack of capacity, skills and resource to
effectively support the rehabilitation of women prisoners and their own community
members. The overriding perception from the evidence that she has noted, is that the
burden will fall on the social services within the impacted communities who will in turn
require additional support from Government agencies. 457
[363] Ms Pokura-Ward’s evidence in rebuttal acknowledged that there will be some

incremental increase in demand for social support services in the area as a result of
additional prisoner numbers (because not all prisoners will be from Auckland) but, she
contended that these effects could be managed given the three year lead in period before
the prison becomes operational. 458
[364] Ms Pokura-Ward advised that some of the rehabilitation programmes offered at the

women’s prison do draw on voluntary or community services.

These include
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programmes offered by PARS, the Prison Fellowship and the Salvation Army. 459 She also
told us that social services, including youth workers are contracted to the youth justice
facility. 460 In terms of social support services provided in prison to inmates to support
their rehabilitation and reintegration, she acknowledged there would be an increase in
demand for these services as a result of increased prisoner numbers on the site. 461
However, she also observed that there was no shortage 462 of volunteers willing to
contribute to the well-being of prisoners at the women’s prison. This position was
confirmed by Mrs Robertson, the manager of the women’s prison. 463
[365] That view is to be compared to those of the Sisters of Mercy in Wiri, who argued

that there are differences in the nature of volunteers who provide general prisoner support
compared to those who actually deal with the fundamental issues that underpin offending.
It is this latter category that will be under strain as demands increase. 464 Mr Haigh noted
this same concern. 465 He was convinced that community organisations were under intense
pressure and finding it hard to cope. Mr Haigh was concerned that the acknowledged
additional demands to an already over-burdened community sector would have
significant adverse effects. 466 Dr Stewart was also concerned about social services that
provide real reintegration support, how many social services of this type existed, whether
they had the appropriate skills and resources and what was the nature of the pool of
volunteers. 467 This information was not available. It was her view, if the social effects of
the proposed men’s prison are to be fully assessed then further information is required to
understand the percentage of inmates likely to reintegrate into the impacted communities,
for how long, and what burden this would place on voluntary service providers, housing
and whether there were sufficient employment opportunities available. She was also
concerned about the potential for increased gang activity and criminal activity. 468 She
argued one question to ask is “whether the community itself is able to support the
successful reintegration of prisoners, or whether its socio-economic characteristics and
problems are too many that recidivism and reoffending in the community will likely
increase as a result.” 469 She noted that local voluntary sector service providers are integral
to achieving the objectives of proximity, rehabilitation and reintegration of the Minister. 470
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But these services are also important to meeting the social service needs of the impacted
communities and are already struggling. In other words, the proposed men’s prison will
result in diverting these services’ attention from current community needs or face
significant new demands. 471
[366] Finally, while we understand a limited number of iwi leaders and Māori social

service providers within the immediate and wider impacted communities were consulted
regarding the PPP arrangements, we were given no information at all regarding the ability
of such organisations to provide rehabilitation and reintegration support for inmates from
the proposed prison.
[367] We consider that while social service providers in the immediately and wider

impacted communities may face some increase in demands that may be attributable to inmigration of prisoner families and associates, we believe conditions can be imposed that
will mitigate these effects.
12.6.4 Relocation of staff and prisoners’ families/associates
[368] The SIA authors believed that while there may be a degree of in-migration of staff

into the immediately and wider impacted communities, many of the staff will already be
resident in those communities. They concluded that there are sufficient schools, social
services and housing options to ensure distribution throughout the Counties-Manukau
area without any significant increase in demands for these services as a consequence of
employment generated. 472 In terms of childcare facilities and schools, Ms Pokura-Ward
advised that the Ministry of Education confirmed that there are no maximum rolls for
state schools and early childhood centres, and capacity is managed via on-going
monitoring and review of current and future anticipated growth. 473
[369] Dr Stewart was not prepared to agree with Ms Pokura-Ward that there would be

limited in-migration of staff. She considered that the evidence was purely speculative in
nature. 474 We consider that there may be in-migration of staff which, if it occurs, would
be unlikely to adversely impact these communities.
[370] If there is an issue it relates to the in-migration of prisoner families and associates.

The SIA authors referred to the Waldergrave study commissioned by Corrections to try to
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quantify the number of inmate families who would relocate into the immediate
communities surrounding the proposed men’s prison. The Waldergrave study focused on
two prisons, Rimutaka Prison (located 5 kilometres from Upper Hutt) and Whanganui
Prison (located 5 kilometres south-east of Whanganui City). At Rimutaka (more akin to
the proposed men’s prison) 13 or 9% of the inmate sample interviewed reported that their
families moved to Upper Hutt or the Wellington region. Of the 13 inmates, only 4
families actually moved to Upper Hutt, the immediately impacted community. 475 Overall
the study did not indicate significant movement of families to either Rimutaka or
Whanganui. It was noted that in 2009, 88% of all prisoners served sentences of less than
2 years. 476 After taking into account this average length of sentence and the aspiration for
prisoners to be located near their homes, the SIA authors considered it unlikely that there
would be significant relocation by inmate’s families into the impacted communities.
Thus, the SIA authors concluded it is unlikely there would be any consequent social
effect. 477 Ms Pokura-Ward added that if the experience of other New Zealand
communities is considered, the potential for prisoner families to relocate to the
immediately or wider impacted communities is expected to be low. 478
[371] Ms Pokura-Ward considered that the presence of the proposed men’s prison would

not in itself create a significant demand on housing and other community services from
staff or prisoners and their families. She believed that the demands could be
accommodated within the local and wider community. In her evidence-in-chief she
stated, “the employment and economic benefits associated with the permanency of the
prison will contribute to a sense of community stability especially in relation to housing
and education.” 479 In terms of prisoner families relocating, she argued the numbers are
low and thus can also be absorbed.
[372] Ms Pokura-Ward augmented this analysis by a survey of staff and prisoners at the

women’s prison and she reviewed reports about the future residential demand and
housing distribution in the area. 480 She found that of the 69 staff respondents (representing
32% of the total staff), 51 (74%) live in South Auckland (Manukau, Manurewa, Mangere,
Papatoetoe, Papakura, Franklin). Of these, 34 (66%) already lived there prior to working
at the prison. Only 8 (11.5%) moved into the area. Of the 153 prisoner respondents
(representing 49% of the prisoner population), 9 (5.8%) stated that family member(s) had
moved into the area to be closer to them (a total of 22 adults and 21 children). In terms of
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prisoners’ planned residential location on release, of the 153 respondents only 10 (6.5%)
planned to enter Auckland as “new” residents and 7 (4.5%) planned to move away from
Auckland even though they were resident in Auckland prior to serving their sentence. 481
[373] In terms of the ability of the community to absorb the additional demand, Ms

Pokura-Ward argued that Manukau has been one of the fastest growing cities in the
country and that growth is expected to continue. Between 2001 and 2006 the population
of Manukau grew by 45,768 (16.2%) compared with 12.5% in Auckland and a national
growth of 7.8%. The number of private dwellings in Manukau grew by 13.6% between
2001 and 2006, compared to 11.4% for the Auckland Region and 8.2% for the country. 482
Forecasts for 2021 for Manukau prepared by Statistics New Zealand indicate the
population will range from 432,100 to 475,600 compared with the June 2010 population
estimate of 375,600. 483 She also referred to evidence that there is sufficient land available
to accommodate this growth. 484 Ms Pokura-Ward concluded that any additional demand
for housing created by staff in-migration would easily be absorbed. 485
[374] In terms of any demand for short-term accommodation for prison visitors, Ms

Pokura-Ward contended the numbers needing such accommodation would be low given
that the majority of prisoners will be drawn from the Auckland region. 486 The women’s
prison survey of 153 prisoners indicated that 91 (60%) receive visitors. Of those, 45
(49%) stated that their visitors mainly travel from within Auckland, and 35 (38%) stated
that their visitors travel from somewhere in the Upper North Island northwards of Taupo.
Of the 91 prisoners who stated that their friends or family did visit them, 31 have visitors
that stay overnight. 487 Of the visitors who stay overnight, 17 (55%) indicated that their
visitors stay with family or friends, 9 (29%) stay in paid accommodation and 5 (1%) do
both. 488 We note this evidence is consistent with Dr Stewart’s analysis that vulnerable
families in the immediate and wider host communities already struggling will end up
hosting for varying periods of time a reasonable percentage of the visitors to the men’s
prison. 489 Conversely, Ms Pokura-Ward’s analysis was that as prisoners in the women’s
prison are drawn from a larger geographical area, it is to be expected that more visitors
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must travel further, but that generally they have alternative accommodation. 490 In the case
of the proposed men’s prison most of them will be drawn from the Auckland region.
[375] Ms Buchan contended there was limited information upon which to assess rental

housing effects. Rather, the evidence from the experts indicated that the in-migration of
inmate families will result in pressure on rental accommodation, overcrowding with
attendant effects on health, domestic violence, and children’s education. 491 We note that
the social impact experts at their conference held on 8 April 2011 agreed there would be a
cumulative effect of people entering and leaving the community as a result of the
proposed men’s prison and this will have an impact on housing supply and demand. Ms
Pokura-Ward and Dr Phillips disagreed with the other experts over the magnitude of the
effects anticipated.
[376] We consider that there will be some effects from the numbers of prisoner families

who move into the impacted communities. We agree that the evidence indicates there will
be some positive effects for the home ownership market but potential negative effects on
demand for rental accommodation within the immediately and wider impacted
communities. In terms of addressing the short-term accommodation needs of visitors,
there is some evidence that the potential negative effects could include over-crowding
with attendant impacts as identified by the Child Advocacy Group. These could include
an increase in family violence and poorer health and educational outcomes for children
and young people.
12.6.5 Personal safety, security and crime
[377] The SIA authors noted that previous assessments of prisons have often identified

that there is apprehension within communities with regard to security and risk. 492 It was
contended that this apprehension felt by the community would dissipate over time as long
as there are no major incidents at the prison. It was noted that some of the triggers for
this apprehension related to fears of escapes, in-migration of family and associates, the
behaviour of visitors, the behaviour of inmates while on work experience or engaged in
other activities within the community, and a fear that there would be an increase in crime
rates and gang activity. In response, the SIA authors noted that escapes are rare events,
and none have occurred from any of the modern prisons. 493 Ms Pokura-Ward added there
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have been no breakouts from the women’s prison or other notable incidents since it
became operational in 2006. 494 But there were three escapes while prisoners were on
release to work and while on a hospital visit. There have been no breakout escapes or
other noticeable incidents from the youth justice facility since 2007. 495 The SIA
acknowledged that prisoners working or engaged in other activities outside the secure
area will require careful monitoring by the PPP and Corrections. 496 We accept that there
is a risk of escape from activities outside the secure area of the proposed prison and that
this could have potentially negative social effects.
[378] Ms Pokura-Ward also argued that visitors to any prison should not be a major issue

as they must be approved and are carefully monitored and managed on site. There are
also defined visiting hours and vehicle check points. In terms of this site, there are no
facilities or amenities that are close enough to cause visitors to congregate. 497 Mrs
Pokura-Ward claimed that there had no reports of visitors causing problems in the car
park of the women’s prison or in the surrounding streets. However, we note that the
Consultation Report in the AEE did report that adjacent land owners and occupiers were
concerned about the safety of their staff, particularly where they operate 7 day a week. 498
The Board also heard evidence from Investment Property Holdings Ltd, who own an
industrial property adjacent to the site on Hautu Drive. This property is currently
occupied by Kiwi Steel whose lease expires on 31 July 2011. Kiwi Steel staff suggested
that visitors were lingering around the women’s prison on the street. They were worried
the problem would get worse if the proposed men’s prison was approved. 499 During
negations for a renewal of their lease, Kiwi Steel had expressed concern as to the effects
of the proposed men’s prison on their access in terms of safety and ease of access, and
general security. 500 Investment Property Holdings were concerned about the impact of the
proposed men’s prison on the value of its lease with the current occupier or any
prospective lessee and they wanted some certainty over the access arrangements. 501
[379] Dr Stewart was of the opinion that negative social effects will be exacerbated and

anti-social behaviour is more likely to occur in the neighbourhoods of the immediate and
wider impacted communities “where visitors will connect with or stay with extended
family/whanau, and where gangs and organised crime are already located.” 502 She
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pointed out the centre of Manukau City is approximately 2km away, and that centre hosts
major transport links, shopping and entertainment attractions. 503
[380] The SIA authors noted that the research on the issue of crime rates indicates there is

no significant adverse impact on crime in the host communities. 504 Ms Pokura-Ward
added that the spike in crime in Counties-Manukau at the end of 2005 was followed by a
decrease over the period 2006-2007. 505 Since then, she argued, crime rates have increased
at a rate similar to the national rate. 506 She concluded from the research that any
discernable change in crime rates was more likely related to changes in reporting methods
and policing. 507 In Counties-Manukau she suggested the increase in the crime rate was at
a similar rate to the national crime rate. 508 Ms Buchan noted that these figures are
expressed as percentages, but the actual numbers of crimes in a high crime area can
increase significantly, but still be reflected as lower percentages within a defined area. 509
[381] Ms Pokura-Ward discussed these matters with two representatives of the police,

including the District Commander for the Counties-Manukau Police District. Both
representatives, she claimed, confirmed that the women’s prison had not, in their opinion,
contributed to increased crime rates in the area since its construction in 2006. 510 We note
that the local police interviewed anticipated that there will be an increase in workload in
relation to inquiries concerning prisoners who have originated from outside the
immediate and wider impacted communities, investigations into internal incidents, and
‘intelligence’ which involves recording and tracking information about sentenced
prisoners. 511 If the proposed men’s prison is built it was anticipated that the police will
resource as necessary. 512 Ms Pokura-Ward concluded from this that there are appropriate
measures in place to respond to the anticipated increase in demands on police resources. 513
The police officers interviewed indicated that crime rates requiring police intervention
had not disproportionately involved people associated with the women’s prison. 514 Ms
Buchan was concerned this meant that there had been some effect, as it suggests that
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there have been some incidents involving people associated with the women’s prison. 515
Ms Pokura-Ward did not address this point but rather maintained her view that there is no
evidence that crime rates will increase as a result of the presence of the proposed men’s
prison. 516
[382] Ms Simons for Vision Manukau and Ms Dickey (for the Council) were critical of

the paucity of evidence on increased crime rates and suggested that more was required
than phone calls to the Police, which as an aside we were reminded by Ms Simons were
hearsay evidence. Whilst this is undoubtedly true, if we were to take a strict view on
hearsay, much of the evidence, including that helpful to these parties might be so
categorised. We have a broad discretion to receive evidence that is relevant to an issue in
contention despite the fact that it may breach the usual rules of admissibility of evidence.
The real question is what weight we should attach to such evidence depending on the
importance of the issue in contention.
[383] We are satisfied that the phone calls to the Police are evidence we can and should

receive and consider. The District Commander is extremely well placed to report on such
issues, but it would have been preferable for this to have been presented in a more official
way. The comments attributed to the Commander are, however, consistent to a large
degree with the research.
[384] We acknowledge the research identifies an unexplained increase in violent

offending in communities where prisons have been located, which cannot be ignored, but
the research does not indicate an increase in property-related offending in such
communities.
12.6.6 Assessment of effects regarding community image, stigma and well-being
[385] As we noted above, the concerns under this category of anticipated effects relate to

the perception that having a prison, or more than one, will reflect negatively on the
immediate and wider impacted communities, and influence how others might view them.
There was the concern expressed that these communities were becoming a dumping
ground for Corrections. Research by Taylor Baines entitled Case Study: An Analysis of
the Host Community Experience of Hawkes Bay Prison (October, 2002) was referred to.
That study considered whether a prison would reflect negatively on a community, but
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most people interviewed had not heard of a negative link. 517 This is to be compared to the
direct personal experience presented as evidence to the Board by Mr O’Keefe, a witness
for Mr Greening. It was his evidence that such a stigma attached to his community of
Flaxmere as a direct result of the prison being within the vicinity. He further advised that
his community is struggling in a similar way to the impacted communities in this case. It
was his experience that social issues such as gangs, violence and crime are aggravated by
the presence of the prison.
[386] The SIA authors suggested that it would be difficult to determine how the proposed

men’s prison would influence perception. 518 The authors and Ms Pokura-Ward
considered there were ways of mitigating this potential effect by low profile signage and
other measures designed to minimise the visual impact of the prison. 519 She felt these
effects needed to be assessed in the context of the demographic profile of the impacted
communities and the high levels of deprivation within them. 520 Collectively, these socioeconomic circumstances are already present in the community and were present prior to
the establishment of the women’s prison and have of themselves contributed to the
community’s negative self-image. 521 Mr Haigh’s view, which was echoed by Dr
Stewart, 522 was that these perceived effects should be the subject of further research,
particularly focussed on the effects of the prison on community cohesion and wellbeing. 523
[387] As the submitters did not call any expert psychological evidence to assist the Board

understand whether a real risk exists that such effects are likely, and for the reasons we
outline in our overall evaluation under this topic, we consider that it is not possible to
measure whether such effects will have the impacts alleged.
12.6.7 Findings of effects on behaviours and attitudes of youth
[388] Dr Stewart reviewed the anticipated effects under this topic and then told us that the

proposed men’s prison might impact upon the opportunities and aspirations of youth
because of the way the prison would become normalised in the community, through
exposure to ex-offenders, gangs, and associated criminal networks. 524
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[389] Ms Pokura-Ward reported that the police officers she interviewed commented that

many of the youth they deal with have low aspirations and a negative opinion about the
community they live in. 525 The Police did not, however, anticipate that the presence of the
prison facilities in that area was or would be the cause of these attitudes. 526 They
supported minimising the visibility of the presence of the prison and ensuring that the
name of the prison did not link the prison to the community. 527 Ms Pokura-Ward
acknowledged that there are a number of initiatives in the community working to combat
youth gangs and crime associated with youth. 528 She did not believe that there was a
causal relationship between the location of a prison and any incentivisation of youth to
crime and gang-affiliations. She contended the issue is youth exposure to ex-prisoners
and their associates, rather than the location of the prison. 529 Conversely, Dr Stewart told
us that she believed that the proposed prison will impact negatively upon the good work
and high investment of public money that has been poured into this community to combat
the gang problem since 2006. 530 Thus she suggested that more research was needed to
assess these issues for the impacted communities.
[390] We agree that conditions can be designed to address and mitigate this information

gap. At the conference attended by the social impacts experts on 8 April 2011, the
submitters experts articulated a concerned about the impact of the prison on-at risk youth.
We agree that there is cause for concern, but this concern would exist whether the prison
was located or this or any other site.
12.6.8 Effects on women prisoners and staff
[391] The effects identified by submitters concerned the close visual and aural proximity

of the proposed men’s prison and the impact this may have on the women’s psychological
well-being, the impact on women’s rehabilitation and cultural well-being and the
proximity of the Mothers and Babies Unit to the proposed men’s prison both during
construction and afterwards. Ms Buchan identified in this regard that no explanation had
been given as to why the amenity values of the site, which were previously considered so
important to the psychological well-being and rehabilitation of women prisoners, were no
longer important. 531
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531 Ms Buchan, Review of the Proposed men’s prison at Wiri: Social Impact Assessment (Part
3, April 2011), p 8, paragraph [2.7]
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[392] Ms Pokura-Ward responded that many of the potential effects concern the

construction phase of the prison which will be mitigated as far as possible by a
construction plan and proposed conditions. 532 She also relied on the evidence of Dr Wales
that should a particular female prisoner raise the issue of proximity of the men’s prison,
then staff trained in mental health will consider how to manage the issue. 533 The evidence
of Dr Wales also demonstrated, in her view, that the rehabilitation of women prisoners is
not dependent on the quality of outlook from the women’s prison. 534 As for the cultural
well-being of the prisoners being dependent on views of Maunga Matukutureia and the
Manukau Harbour, she noted Mr Olsen’s evidence that it was important to mana whenua
iwi that these views be available to the women prisoners. She did not address the fact that
Mr Olsen acknowledged that these features may not be able to be viewed from parts of
the women’s prison, 535 or that his only response was that the relationship established
between mana whenua iwi and Corrections will continue to provide for the healing and
well-being of the women prisoners. 536
[393] The Board was not assisted by any submitters with any expert evidence regarding

these potential psychological effects on the women prisoners. We are thus not in a
position to be able to assess whether there is a real and measurable risk of these effects
impacting on the women inmates in the manner alleged. Rather, we are satisfied that
conditions can provide for and mitigate the potential physical effects on the women’s
prison and its population. We are also satisfied that conditions can be imposed to address
cultural concerns of the type identified.
12.6.9 Cumulative effects
[394] Many community submitters raised the issue of the immediately and wider

impacted communities becoming the host for a conglomeration of facilities unwelcomed
and incompatible with their well-being. To measure such concerns, we note Ms Buchan
was of the view that the cumulative effects of the prisons should be considered by the
Board. In terms of social effects, cumulative effects were those added to existing effects
which combined can no longer be absorbed by the existing community. 537 This definition
was consistent with Ms Pokura-Ward’s definition that cumulative effects are essentially
additive effects which include the effects that would result if the proposed men’s prison is
Ms Pokura-Ward, Rebuttal, p 53, paragraph [208]
Ibid, p 37, paragraph [129]
534 Ibid, p 37, paragraph [130]
535 Ibid, p 38, paragraph [132]
536 Ms Pokura-Ward, Rebuttal, p 38, paragraph [132]
537 Ms Buchan, Review of the Proposed men’s prison at Wiri: Social Impact Assessment (Part
1, Feb 2011), p 19, paragraph [7.1]
532
533
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built, in combination with the effects of other existing activities. 538 Ms Pokura-Ward said
that these are additional demands, over and above those already present in the
community, and the ability or capacity of the community to absorb these additional
demands required consideration. 539
[395] Ms Pokura-Ward considered it relevant that the women’s prison and youth justice

facility already exist in the area and that the site is designated for correctional purposes.
Thus it is not a new or unique activity to the area, and it has been contemplated in the
planning regime developed through a public submission process. 540 Therefore, she argued
that there is an expectation that the site is an appropriate location for correctional and
other large-scale activities, given the industrial zoning of the area and the existing
designation on the site. 541
[396] It was Ms Pokura-Ward’s opinion there would be no cumulative effects when

considered within the context of the fact that the site is relatively isolated and discrete in
terms of location, it is separated from residential areas by major roading networks and
topography, it is compatible with surrounding commercial land uses, its physical
attributes can accommodate the proposed men’s prison infrastructure, its designated
purpose and its underlying and adjacent land use, its situation next to the sound
operational track records of the women’s prison and the neighbouring youth justice
facility, and the ability to mitigate any adverse environmental effects on the site. 542 Ms
Pokura-Ward also considered that while the proposed men’s prison would add an
additional correctional facility to the area, male and female prisoners have different health
and support service needs, thus it is better to describe the addition as a change in demand
rather than an increase in demand. 543 She further argued that as many of the inmates and
staff will be drawn from the immediate and wider impacted communities no “new”
demand will be created. In relation to new residents caused by in-migration, she was of
the opinion that any additional demand on health and social services would be minimal, 544
and in relation to potential demands on social services, she noted that these services will
have a three year lead in period to prepare for any anticipated increase in demand. 545
Overall, the social effects identified in Ms Pokura-Ward’s view could be mitigated by
conditions. 546
Ms Pokura-Ward, Evidence-in-chief, p 43, paragraph [158]
Ms Pokura-Ward, Rebuttal, p 26, paragraph [91]
540 Ms Pokura-Ward, Evidence-in-chief, p 38, paragraph [139]; p 44, paragraph [159]
541 Ibid, p 44, paragraph [159]
542 Ms Pokura-Ward, Evidence-in-chief, pp 45-46, paragraph [165]
543 R.Pokura-Ward, Rebuttal, p 26, paragraph [92]
544 Ibid, p 27, paragraph [93]
545 Ibid pp 28-29, paragraphs [95]-[98]
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[397] After reviewing this evidence Ms Buchan considered that there was insufficient

information available to enable Ms Pokura-Ward to reach these conclusions. As the
impacted communities are considered areas of high deprivation, they typically have a
greater need for community support services than other more affluent communities, and
the ability to attract volunteers with time, energy and skills to provide the support
required is generally more limited. 547 In Ms Buchan’s opinion the impact of the prison
could create a cumulative demand on social services leading to a significant reduction in
accessibility to these services for those in the immediately impacted communities. 548
Other submitters and witnesses held a similar view including Reverend Beale whose
evidence we have discussed in chapter 8.
[398] We consider that there is evidence that the cumulative effects of the proposed

men’s prison could be significant in terms of housing, short term accommodation needs,
impacts on social service delivery, and demands on educational services.
12.7

Findings

[399] We have now reviewed all the social effects identified in the evidence. Mr Quinn

submitted in closing that many submitters overstated the potential adverse social effects
which might arise from the proposed men’s prison. 549 We agree that the concerns
regarding the potential social effects expressed by some submitters and some of the
experts have been somewhat overstated. But their concerns are understandable in part,
because the social impact evidence provided by Corrections clearly left many gaps and
resulted in this Board having to spend a considerable amount of time reviewing the varied
sources of information, including the information provided by submitters to properly
evaluate potential effects. That stated, it is plain to us that there is sufficient information
available and we doubt whether much more could have been provided at this stage. We
also consider the hearing process has resulted in a more detailed understanding of the
relevant impacted communities and the evidence has demonstrably assisted our
understanding of the potential effects on these impacted communities, a matter noted by
Mr Maassen. 550 Therefore, we consider that, with the exception of potential effects of a
cumulative nature from having a number of correctional facilities in the immediate and
wider impacted communities, we do have sufficient information to understand the scope
of most measurable potential positive and adverse effects on them.
Ms Buchan, Review of the Proposed men’s prison at Wiri: Social Impact Assessment (Part
1, Feb 2011), p 8, paragraph [6.1]
548 Ibid, p 19, paragraph [7.1]
549 Mr Quinn, Submissions in Reply, p 17, paragraph [34]
550 Mr Maassen Independent Legal Advisor: Legal Report No 4, p 3, paragraph [4]
547
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[400] We also understand from the research and the evidence of all the experts that many

of the effects anticipated by the lay submitters may not eventuate (e.g. a decrease in
property values, break-out escapes, or a rise in general crime rates) and we note that if the
appropriate conditions are adopted, many of the other anticipated effects may be
mitigated. In addition, some of the anticipated effects will occur whether the prison is
located in Wiri or not, and these will add strain to an already struggling community. This
will happen simply because there will still be some prisoner families living in the
immediate and wider impacted communities given the number of people sentenced to
prison from the Manukau District Court and other Courts in South Auckland.
[401] In terms of perceived effects such as those concerning community stigmatisation,

cohesion, well-being and reputation, we note that no expert evidence was produced on
these matters to demonstrate that there was a real risk that the fears concerning these
perceived effects could be well-founded. Rather, Ms Buchan and Dr Stewart merely
endorsed statements made by submitters or relied on Ms Longdill’s focus groups or the
interviews conducted by Dr Stewart which were essentially opportunities to collect the
views of those participating in them. There was no expert evidence or material of any
probative value produced sufficient to satisfy us that there is a real risk of such effects. 551
In this respect the comment of the Environment Court in Beadle & Ors v The Minister of
Corrections & Anor (2002) remains apposite, namely “... there is no place in the process
of the Court to be influenced by mere perceptions of harm which are not shown to be
well-founded.” 552 In that case the claims that the construction and operation of a prison
would be inconsistent with enabling the people of Ngawha Springs to provide for their
social well-being were not proven. 553 Likewise in this case, we find that issues
concerning potential stigmatisation and reputational concerns leading to loss of cohesion
and well-being due to the construction and operation of the proposed prison have not
been proven on the balance of probabilities.
[402] In this respect we adopt the same approach as the Environment Court to social

effects outlined in the decision of Judge Sheppard in Contact Energy v Waikato Regional
Council and the Taupo District Council (2000). 554 In that case the Court noted:
Parliament has provided for resource consent appeals to be decided by the
Environment Court, which is a judicial body, a court of record. It would not be
consistent with those provisions for the outcome of appeals to be influenced by
the number of people who express opposition to a proposal, or who perceive
themselves to be at risk or concerned about the possible adverse effects.
551
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Because the Court has the same duty in respect of a decision appealed against
as the primary decision-maker, it acts on its findings based on evidence of
probative value in having regard to the matters directed by section 104 and
making the discretionary judgment to grant or refuse consent conferred by
section 105 for best achieving the purpose of the Act defined in section 5.
There is ample scope in that process for the Court’s decision to be influenced
by adverse effects on the environment which are shown on evidence to be well
founded. However there is no place in that process for the Court to be
influenced by mere perceptions of risk which are not shown to be well founded.
Claims of effects on a tourism appeal, such as referred to by Mr Henry like
claims of depreciation of property values are derivative. If they are well
founded, that is because of adverse effects on the environment, and it is the
adverse effects themselves, rather than the supposed secondary results of
them, that should be considered in the ultimate judgment. If they are not proved
to be well founded, we hold that they should not influence the Court’s
decision. 555

[403] It is not novel for a Board of Inquiry to adopt the same approach as the

Environment Court to such issues and in this respect we refer to the decision of the Board
of Inquiry Decision into the Upper North Island Grid Upgrade Project (2009). The Board
stated:
The Board applies the authorities to the effect that a decision-maker under the
RMA is to take a rule-of-reason approach and consider, objectively, the effects
of the particular activity; and if it is found on the evidence that the thing in
question would not be affected, it is not necessary to make provision for fears to
the contrary that it might be affected. The reasoning in the line of Planning
Tribunal and Environment Court decisions cited is consistent with those
authorities, and the Board follows the reasoning in those decisions. 556

[404] Thus we are only prepared to engage in an assessment of resource management

effects that are measurable or otherwise well-founded and which relate to the location of
the proposed men’s prison on this site. We do not accept the submission from Ms Dickey
that this case is sufficiently different because it “involves impacts on aspirations and a
sense of pride.” 557 Nor do we accept her submission that Reverend Beale’s observations
on community pride and cohesion and people’s perception determines their health, wellbeing and their education, were well-founded and linked to the proposed prison. Such
observations and evidence can only be given weight if reasonably based on real risk,
supported by the evidence. 558
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[405] We understand that the benefits of having a prison in this location will include

meeting society’s demands for security, justice, and the reduction in numbers of high end
offenders on the streets. It could also result in some site co-management and planning
potential by the PPP operator with neighbouring women’s prison. There will be some
employment, service and supply opportunities bringing some local economic benefits,
and the proximity within the immediately and wider impacted communities will be a
benefit for some prisoners whose families are resident there. There will also be better
access to specialist rehabilitation and re-integration services.
[406] But the evidence is that that there is a real risk of potential adverse social effects

that we must assess under section 5 of the RMA. We note that a failure to address these
adverse effects can amount to failure to promote sustainable management in terms of that
section.
[407] The anticipated adverse social effects highlighted by the submitters have to be

linked to the proposed men’s prison. Such an approach is consistent with submissions
made by Mr Maassen that causation is plainly an essential element of a judicial inquiry. 559
Ms Simon’s submission on this point was that once evidence is before the Board raising
the real possibility of a serious social risk, Corrections must then persuade the Board that
no risk exists, or that it can be adequately mitigated. 560 The problem of who has the
burden of proving what in this particular area has difficulties, and this was discussed fully
in Shirley Primary School Board v Christchurch City Council.561 Because the question
of risk has a predictive element to it, the role of the decision-maker is to consider whether
the risk identified has a causal link to the proposed activities, and then to evaluate what
the effect of that risk will be, bearing in mind the definition of effect contained in s3 of
the RMA. In this regard, there were several concessions made by witnesses for
Corrections. Dr Phillips conceded that certain effects could be significant if not
adequately mitigated. 562 Ms Pokura-Ward gave evidence that the effects would not be
significant provided mitigation measures were adopted. 563 From this we infer that the
anticipated effects would be significant if no mitigation measures were adopted.
[408] It is apparent to us that one of the primary issues for submitters was possible in-

migration of inmate families and associates. Reliable statistics on this matter are
somewhat elusive because few have been collected for a genuinely comparable situation.
Mr Maasen, Legal Report 4, pp 5-6, paragraph [9]
Ms Simons, Closing Submissions, p 6, paragraph [25]
561 Ibid
562 Mr Phillips, Rebuttal, p 10, paragraph [27], p 17, paragraph [50]
563 Ibid, paragraph [217]
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The Board was given evidence indicating a range of between 0% and 9% of families who
may migrate into the immediate or wider impacted community per prisoner cycle.
Calculating the maximum relocation figure of 9% for a prison of 1060, gives a figure of
approximately 100 families (Ms Dickey suggested between 60 and 100); Corrections
suggested a lower figure of 23 families (or 2.1%). While the Auckland region, and the
wider impacted community (South Auckland) has the potential to absorb these numbers,
we cannot be certain without further information that this is likely. It also remains a real
risk that some of these families may move closer to Wiri and locate within the
immediately impacted community.
[409] The direct results of such movement will be an increase in demands on community

services, medical, emergency and social services. While there was evidence that the first
two categories could cope with the additional demands, social services we know are
already stretched with limited resources to cope with current demands both within the
immediately and wider impacted communities. We also note the research and the
experience of submitters such as the Reverend Beale demonstrating that effective social
services involved in rehabilitation and reintegration, located in the immediately impacted
community, struggle and have to stretch limited resources to meet these demands. During
expert conferencing other effects anticipated were the cumulative effects on housing. In
terms of anticipated effects concerning an increase in crime, the research suggests that
violent crime spikes in areas where prisons are located although no direct link has been
established there is a real risk that such a link exists. We also heard sufficient evidence to
indicate that schools within the impacted communities may be impacted.
[410] In terms of potential cumulative effects of the proposed men’s prison in conjunction

with the women’s prison, the CYFS facilities and other Locally Unwanted Land Uses
(“LULUs”), we consider that we should take these effects into account where they can be
reasonably ascertained or measured and there is a causal relationship between the
proposed men’s prison and the effects. 564 We note the decision of the Environment Court
in Kuku Mara Partnership v Marlborough District Council (2005) recognised that if a
new proposal is the “straw that will break the camel’s back, sustainable management will
be immediately imperilled.” 565 Thus we have been careful to consider whether the
cumulative anticipated social effects of the proposed men’s prison may warrant
cancelling the application. We have decided to take this precautionary approach because
there is nowhere else in New Zealand where there will be two prisons and one youth
justice facility within 500 metres of each other. In this respect we note the comment of
564
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Mr Newman (Chair of the Manurewa Community Board) that the proposed prison was
initially without precedent in terms of size and scale. 566 Even though the scale of the
prison has been reduced, it will still be one of the largest prisons in New Zealand. In this
case we also know that the potential in-migration of prisoner families is likely to be at
least 5-6% (possibly as high as 9%) of the prison population, repeating itself with every
prisoner replacement cycle. The same in-migration rate of 5-6% is likely to continue for
the women’s prison. While such numbers may be absorbed over time into the Auckland
Region, we find that there remains a real risk that the presence of the proposed men’s
prison may exacerbate potential effects within the immediate and wider impacted
communities evident in the research such as the impacts on social service providers and
housing as agreed by the experts during conferencing. We note the evidence for the
Child Advocacy Group was that if there is insufficient accommodation available, there
are associated effects of overcrowding leading to the possibility of poor health and
education outcomes for children and young people. There is also a real risk that such
adverse accommodation effects will be aggravated by visitors to both prisons.
[411]

In conclusion, we note that while these adverse social effects listed above are
significant, as conceded by Dr Phillips and Ms Pokura-Ward, we consider that the
anticipated adverse effects can be mitigated by the equally significant conditions which
are discussed in chapter 18 and appear in Volume 2.
13

FIRE AND EXPLOSION RISK EFFECTS (WOSL)

13.1

Overview

[412] The key issue of concern relating to fire explosion and risk was the potential for a

vapour cloud explosion arising from an incident at the adjacent Wiri Oil Services Ltd
(“WOSL”) terminal, and particularly with regard to the existing accommodation units at
the women’s prison. A vapour cloud explosion occurs where sufficiently large spills of
fuel result in flammable vapours being contained (i.e. not disturbed or mixed by wind,
water spray or mechanical draft) until reaching a source of ignition, at which point
overpressure effects due to the high flame speeds occur. Where these have occurred they
tend to have catastrophic implications.
[413] While the alteration does not directly affect existing buildings on the women’s

prison site, and vapour cloud explosion is a negligible risk affecting buildings on the
proposed men’s prison site, the matter arises for the Board because solution options for
566

Mr Newman, Evidence-in-chief, p 10, paragraph [7.3]
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that matter are potentially affected by decisions about the proposed men’s prison. We
discuss this further later in this chapter.
[414] Evidence on matters of fire and explosion risk was given for Corrections by Ms

Polich, a chemical engineer specialising in risk and safety, who was the principal author
of the two background Sherpa Consulting Pty Ltd AEE reports, and Mr Gawecki, a risk
engineer with Sinclair Knight Merz (SKM), Sydney.
[415] Evidence for WOSL was given by Mr Cummings, General Manager, and Mr le

Marquand, Director, Burton Planning Consultants Ltd.
[416] Professor Wake, an applied industrial mathematician and principal consultant of

Wakes’ Scientific Consulting, provided background reviews for the EPA and appeared.
Professor Wake did not prepare a formal s42A report.
[417] While a number of lay witnesses raised concerns on this topic, concerns that the

Board was alive to, none brought forward expert evidence – and those concerns were
fully covered in and by the expert evidence.
13.2

Legal and planning framework

13.2.1 Jurisdiction to impose additional conditions on the women’s prison
[418] All parties agreed that the Board had jurisdiction to impose additional / amend

existing conditions of Designation 288 as they relate to the women’s prison. In part this
derives from section 181(2) of the Act, which states:
181

Alteration of designation

…(2) Subject to subsection (3), sections 168 to 179 shall, with all necessary
modifications, apply to a requirement referred to in subsection (1) as if it were a
requirement for a new designation. [emphasis added].

[419] Furthermore, as the ability to avoid or mitigate the potential adverse effect of a

vapour cloud explosion, which was not perceived as credible at the time of designation, is
in certain respects limited by the taking up of the available spare land by the proposed
men’s prison, it is an effect of this application.
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13.2.2 Section 3 RMA - effects
[420] Section 3(f) of the Act defines “effect” to include “Any potential effect of low

probability which has a high potential impact.”
[421] In that context the potential for fire and/or explosion incidents on either the

Liquigas or WOSL terminal sites in the vicinity of and /or adjacent to the northern
boundary of the designation site, with resultant risk to people and structures on the
designation site, arises.
[422] Hazard risk and reverse sensitivity had been identified during the processing of the

original Designation 288 in 2004 and a joint risk assessment process undertaken. 567 On
the basis of risk assessment knowledge at that time, being statistically based on actual
incidents, potential adverse effects from those terminals were discounted due to the
agreed separation distance then established by way of condition 568 (and related primarily
to odour effects) and consideration of vapour cloud explosions as non-credible events.
Conditions 2 and 4 of Designation 288 required that no new buildings be built or
activities undertaken within 45m of the WOSL boundary, the secure perimeter fence was
to be at least 100m from the WOSL boundary, and accommodation units were to be at
least 134m from the WOSL boundary. The women’s prison was built accordingly.
[423] Since 2005, two significant vapour cloud explosion incidents, in particular, one at

Buncefield, UK in 2005 (a gasoline storage tank overflow) and the other at Jaipur, India
in 2009 (a storage tank pipeline leak), have required a rethinking of risk probabilities and
the recalculation of separation distances with respect to fuel terminals.
[424] Vapour cloud explosions require

569

five elements:

(1)

A fuel spill containing significant amounts of light hydrocarbons;

(2)

Low windspeed and stable atmospheric conditions;

(3)

A fuel release for an extended period – at least 15 minutes based on incidents;

(4)

A source of ignition; and

(5)

Some degree of congestion / confinement.

Mr Cummings Evidence-in-chief, Appendix 4 and 5
Mr le Marquand Evidence-in-chief, paragraph [6.7]
569 Ms Polich, Evidence-in-chief, paragraph [24]; Sherpa Report Appendix G
567
568
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[425] While acknowledging Mr Cummings’ assertion that the site already operates to

international best practice standards, the potential for these five elements to occur exists
credibly at WOSL.
[426] Accordingly in 2010 Corrections formed a Joint Steering Group with Liquigas and

WOSL to review the level of risk posed by those terminals to the proposed men’s prison,
taking into account the increased population on site and future development plans for the
respective terminals. Sherpa Consulting Pty Limited of Sydney, Australia was retained to
provide independent risk consultancy services to the Group and to produce a Quantitative
Risk Assessment (the Sherpa Report). Ms Jennifer Polich, a chemical engineer
specialising in risk and safety, was the principal author of the subsequent report(s) and
gave evidence.
13.2.3 HIPAP 4
[427] It was common ground that there are no relevant formal national standards nor

guidelines regulating the location of hazardous facilities from the point of view of risks to
neighbouring land uses currently in New Zealand. Typically these are matters left to
district plans, case-by-case applications or industry practice to manage.
[428] In the present instant Ms Polich recommended the adoption of the NSW

Department of Planning’s Hazardous Industry Planning Advisory Paper No 4 Risk
Criteria for Land Use Safety Planning (“HIPAP 4”). That recommendation was
accepted by the Joint Steering Group. While HIPAP 4 (and its companion HIPAP 6
Guidelines for Hazard Analysis) has no formal status in New Zealand, we were advised
by Ms Polich and Mr Gawecki, an Australian risk (chemical) engineer who gave evidence
for Corrections, of instances where that guideline has been used in New Zealand.
[429] HIPAP 4 establishes an annual individual fatality risk criterion of 0.5 x 10-6 for

sensitive land uses and 1 x 10-6 for residential land uses (i.e. 1 chance in 2 million or 1
chance in 1 million respectively of death from explosion either directly or indirectly).
That risk is based on an overpressure explosion at a level capable of causing fatality – i.e.
14kPa - although the HIPAP 4 571 sets 70 kPa as the level at which 100% fatalities occur.
It was common ground that the prison should be considered a sensitive land use. For the
purposes of comparison, we note that HIPAP 4 indicates 572 that this level of risk falls
between that for death by (non-industrial) electrocution at 3 x 10-6 and death by lightning
Mr Cummings Evidence-in-chief, paragraph [10]
HIPAP 4 Table 7: Effects of Explosion Overpressure
572 HIPAP 4 Table 5: Risks to Individuals in NSW
570
571

140

strike
(0.1 x 10-6) or cataclysmic storm / flooding (0.2 x 10-6). Furthermore, HIPAP 4 notes 573
that:
•

The following principles apply to residential and sensitive use
development in the vicinity of existing industry:

•

the half in a million per year individual fatality risk level is an appropriate
criterion above which no intensification of sensitive use development
should take place;

•

the one in a million per year individual fatality risk level is an appropriate
criterion above which no intensification of residential development
should take place;

•

residential intensification may be appropriate where mitigating
measures can be implemented to reduce risk exposure to less than the
one in a million per year individual fatality risk level, provided the premitigation residual risk levels are below the 10 in a million per year
individual fatality risk level; and

•

no residential intensification should take place where pre-mitigation
residual risk levels are in excess of the 10 in a million per year
individual fatality risk level.

No indication is apparent in HIPAP 4 that the sensitive land use criterion should be
exceeded.
[430] HIPAP 4 also establishes injury / irritation risk criteria for fire and explosion for

residential or sensitive land uses of 50 x 10-6 (i.e. exposure to heat flux radiation or
explosion overpressure causing injury should not exceed 50 chances in 1 million per
year). However, it was Ms Polich’s evidence 574, not contested by any other expert, that
as the total accumulated frequency of events causing overpressure are less than the injury
risk criteria of 50 x 10-6, this criterion is necessarily met and, by implication we
understood, requires no further consideration. Certainly it was Ms Polich’s opinion that
heat radiation effects would not extend far enough into the site to be of concern at either
the women’s or the proposed men’s prison.
[431] HIPAP 4 also provides criteria for societal risk based on the cumulative frequency

of fatality for a given population. As shown by Ms Polich, this is usually expressed
graphically as a range covering two orders of magnitude between an upper bound of what
is considered “intolerable” and a lower bound considered “negligible”. The region in
between is referred to as the ALARP region (i.e. the “As Low As Reasonably

573
574

HIPAP 4 s2.5.2.1
Transcript, p 497
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Practicable” region) in which risk mitigation and the benefits of the activity are weighed.
In effect this is the risk “region” in which the trade-off between the cost of further
mitigation and the marginal benefits to be gained from that further cost are determined.
Typically these bounds are established by the regulator.
[432] The range of values given by HIPAP 4 for the ALARP region 575 fall between 1 x

10-4 and 1 x 10-6 for 10 fatalities and between 1 x 10-7 and 1 x 10-9 for 1000 fatalities. In
other words, HIPAP 4 considers 10 fatalities at a probability of more than 1 in a million
chance and 1000 fatalities at a probability of more than 1 in a billion chance to be a
“negligible” risk. Conversely, HIPAP 4 considers 10 fatalities at a probability of less
than 1 in 10 thousand chance and 1000 fatalities at a probability of less than 1 in 10
million chance to be an “intolerable” risk. In between these probability bounds lies the
ALARP region in which risk reduction is to be negotiated.
[433] HIPAP 4 is not, however, solely a mathematical exercise. It notes 576 that:
Because of the uncertainties in the numerical outputs from a risk analysis, there
needs to [be a] degree of flexibility in the implementation and interpretation of
probabilistic risk criteria. The assessment should consider:
• qualitative as well as quantitative outputs of the analysis;
• sensitivity of the results to changes in critical input assumptions;
• the consequences and likelihood of hazardous events;
• the vulnerability of people and property in the area (on- and off-site);
• the sensitivity of the affected environment;
• the potential benefits of the facility to the local and wider community;
• variations in local conditions;
• existing risk exposures; and
• current and likely future use of the surrounding areas.

[434] The guideline cautions that overall societal risk judgements should be made on the

basis of a number of qualitative principles appropriate to each case, not solely on the
numerical values. Four qualitative principles are noted 577 for adoption under HIPAP 4:
(a) Avoidance of all “avoidable” risks;

SHERPA Report (Stage 1), 3.2.3
HIPAP 4 s2.1.4 The Application of Criteria
577 SHERPA Report (Stage 1), 3.3
575
576
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(b) Reduction, where practicable, of the risk from a major hazard, even where
the likelihood of exposure is low;
(c) Containment, wherever possible, within the site boundary of the effects
(consequences) of the more likely hazardous events;
(d) Recognition that if the risk from an existing installation is already high,
further development should not be permitted if it significantly increases
the existing risk
[435] We also note Ms Polich’s confirmation 578 that HIPAP 4 has not been recalibrated

by reference to the Buncefield and / or Jaipur events. While we cannot speculate on
what, if any, effect a reconsideration of those events might have on the risk criteria, this
raises a further caution about adopting too strict a reliance upon those numerical values.
[436] The risk contour aerial photographs for the existing and future development

scenarios, with and without an early warning detection system, as attached to Ms Polich’s
and Mr le Marquand’s evidence, are reproduced in Appendix ??.
13.2.4 Relevant plan provisions
[437] Mr Hall provided an overview of the planning provisions pertinent to this issue and

in particular the regional policy provisions. 579 Mr Le Marquand 580 also reviewed the
planning provisions that support WOSL as regionally significant infrastructure and an
energy resource, and gave background on the concerns expressed by WOSL regarding a
series of resource consents, notices of requirement, and plan changes in the vicinity
including to the original designation, and the subsequent move to double bunking of the
women’s prison.
[438] We note that the importance of WOSL and its strategic priority was not in dispute.

Furthermore we note that there is clear regional policy direction directing full
consideration be given to the avoidance of adverse reverse sensitivity effects for
regionally significant infrastructure. There was no dispute that the District Plan Business
6 zone, as advised by Mr Hall 581, applies to the WOSL site and properties immediately to
the north of the designation site, and that this zone is specifically intended for potentially
offensive or noxious activities. An Industrial Air Quality Management Area (“IAQMA”)
Transcript p495
Mr Hall, Evidence-in-chief, paragraph [131] ff
580 Mr le Marquand Evidence-in-chief, s7.0
581 Mr Hall, Evidence-in-chief, paragraph [53]-[56]
578
579
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applies 582 to the designation site and wider Wiri business area under an operative part
(2010) of the ARP Air, Land and Water. This is discussed further in Chapter 17 of this
decision.
13.3

The issues and the evidence

[439] A number of issues arose in connection with the potential risks faced, principally, at

the women’s prison.
13.3.1 The Liquigas LPG terminal
[440] Concerns had been raised by submitters, and in particular by Mr and Mrs Clark who

appeared, regarding the potential for adverse effects on the designation site to arise either
directly from an event on the Liquigas site on WOSL’s northern boundary, or
cumulatively with an incident originating on the WOSL site.
[441] Ms Polich advised (both in the Sherpa Report (Stage 1)

583

and in evidence 584) that
Transfield Worley had in 2010 completed a report commissioned by Liquigas to update
the Liquigas site QRA (which appears not to have been done since prior to construction in
1981). This had been done both for a worst case vapour cloud explosion scenario and for
heat radiation / direct flame impingement escalation event scenarios originating from the
WOSL terminal. The results indicated no consequences of significance for the site.

[442] In passing we also note that Mr and Mrs Clark 585 were particularly concerned that

the original 1985 Liquigas LPG terminal consent had been based on a 1km buffer
distance proposed to surround and separate it from any residential area, and this has been
steadily eroded. Mr Clark also noted 586 that the proposed men’s prison would be only
625m from the Liquigas terminal. While we accept the accuracy of that point, we
observe that there appears to have been no condition actually requiring such separation
and therefore assume that subsequent consent applications have taken the fact of the
Liquigas terminal into account, including the necessary separation distances, as we have
done.

Ibid, paragraph [91] ff
SHERPA Report (Stage 1) sections 2.5, 7.9 and 7.10
584 Ms Polich, Evidence-in-chief, paragraph [32]
585 Mr Clark, Evidence in chief, paragraph [4]
586 Ibid, paragraph [7]
582
583
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13.3.2 Individual and societal risk/ALARP
[443] The Sherpa Report establishes 587 that the HIPAP 4 individual fatality risk criteria

for both sensitive and residential land uses were exceeded over a significant portion (i.e.
140 – 200m inside the secure perimeter fence) of the northern part of the women’s prison
for both the existing situation (the base case) and WOSL’s future growth scenario
modelled.
[444] The Sherpa Report also establishes 588 that the HIPAP 4 societal risk (appropriately

weighted for factors such as day/night occupancy and whether occupants are outside
during the day or night) is in the mid to upper band of the ALARP region. Furthermore,
this societal risk result is attributable primarily to the women’s prison as the proposed
men’s prison is largely outside the “effect area”.
[445] As noted by Ms Polich in her second Sherpa report

589

, the ALARP requirement is to
demonstrate that all “practicable” risk reduction measures have been implemented taking
into consideration effectiveness, technical feasibility and cost. In that report Ms Polich
modified her earlier recommended ALARP mitigation measures with respect to the
women’s prison, removing the recommendation for a vapour barrier wall on the ground
of it not being practicable because its effectiveness was difficult to establish (for example
a vapour cloud of 3.5m in height was considered credible requiring a substantial
structure), and it could potentially act to contain vapour and therefore exacerbate any
explosion effect. She confirmed her recommendation to investigate and implement a gas
detection system, to investigate structural modifications to certain buildings in the
women’s prison, and to relocate residential / accommodation units that were within the
individual fatality risk contour. Updating the women’s prison Emergency Management
Plan (“EMP”) was also recommended.

[446] The 13 buildings identified as being inside the individual fatality risk contour are

shown on the Boffa Miskell Figure 3 Quantitative Risk Assessment and Mitigation Plan
dated 17 May 2011 Revision, attached to the Supplementary Joint Statement of Mr Le
Marquand and Mr Hall. Those buildings include the High Security, Remand and
Assessment Units. 590

SHERPA Report (Stage 1) Tables17.1 and 17.2
SHERPA Report (Stage 1) Figure 19.1
589 SHERPA Report (Stage 2), paragraph 4 – Appendix 2 p 042 to le Marquand Evidence-inchief
590 Refer Volume 2, Conditions for plans identifying the risk contour
587
588
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[447] In response to questions about ALARP, Ms Polich agreed that the ideal situation is

to reduce the risk to within the acceptable band, and acknowledged 591 that “... there is no
clear cut externally defined point where you say, “That is ALARP”.” However she noted
that the proper approach is to implement measures as close as practicable to the source of
any potential hazard and then reassess the risk in terms of ALARP. She was supported in
this general approach by both Mr Gawecki and Professor Wake.
[448] With regard to Ms Polich’s recommended gas detection, early warning system, Mr

Cummings advised caution. He was not opposed to an additional early warning system –
although considered the existing system of High Level and High-High Level alarms on
the tanks, with emergency shutdown devices, to be industry best practice – reinforced 592
by the fact that the refinery is also simultaneously monitoring all pipeline operations and
can intervene unilaterally. Mr Cummings noted 593 that a static gas detection device had
actually blown up and caused a fire in a Japanese fuel terminal, and considered that other
options such as floating roof tilt monitors or CCTV could be more effective and advised
that he is actively investigating these.
[449] Professor Wake peer reviewed the Sherpa Reports, and endorsed the use of the

HIPAP 4 methodology594 He agreed 595 that the mitigation proposed, including the
implementation of an early warning system, met the ALARP. He agreed with Ms
Polich’s approach of reassessing the risk following the implementation of risk-reduction
measures.
[450] Of some concern to us is the fact that unlike most cases where the testing and

acceptability or otherwise of the ALARP would be made by an independent competent
authority acting as regulator, in the present instance this is established by agreement
between three interested parties, and we note that without in any way intending to impugn
the integrity of those parties. Accordingly we have imposed a condition which requires
independent confirmation of the reasonableness of the ALARP following implementation
of the early warning detection system, any remedial structural improvements to the
women’s prison, and the risk reassessment.

Transcript p 493
Transcript p 1236
593 Transcript p 1240
594 Transcript p 512
595 Transcript p 516
591
592
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13.3.3 Separation distance
[451] It was common ground that the separation distance between the proposed men’s

prison and the WOSL site is sufficiently wide, even at the closest point, so as to meet the
HIPAP 4 risk criteria for both fatality and injury. No further mitigation is therefore
warranted for the proposed men’s prison.
[452] The existing separation distance between the women’s prison and WOSL,

established through conditions of the designation, were, as discussed above, derived from
the parameters agreed as appropriate at the time. Since then all buildings have been
erected at the women’s prison in compliance with those conditions, of which some 13
now exceed the HIPAP 4 individual fatality risk criterion.
[453] Some submitters argued that had the Council’s original recommended separation

distance of 220m for accommodation units stood and not been reduced to 134m by the
requiring authority, then all might now be well. While that might be the case, we note
that Mr le Marquand 596 provided the rationale for that distance and the reduction at that
time which was based primarily, it seems, on odour concerns, not fire or explosion risk.
Indeed odour was the focus of the subsequent appeal.
[454] Ms Polich

597

in her Sherpa Report (Stage 2) modelled the addition of a gas
detection system noting that it contracted the individual fatality risk contour for the base
case by 25m and the future growth scenario by around 40m. She also found a comparable
reduction in the societal risk such that the traces 598 fall in the mid-lower part of the
ALARP band. However, we note with some concern that while the number of buildings
affected is correspondingly reduced, those revised contours still contain the High Security
and Remand accommodation units, which remain in exceedance of both the 1 x 10-6
residential and 0.5 x 10-6 sensitive land use individual fatality risk criteria.
13.3.4 Women’s prison capacity
[455] Late in the hearing Corrections proposed a population cap at the women’s prison in

order to provide greater certainty to the public as to the overall capacity for the site and
having set a 1060 maximum for the proposed men’s prison. That women’s prison
capacity is currently set at 464, subsequently proposed to be amended to 480 by the

Mr le Marquand Evidence-in-chief paragraph [6.7]
Sherpa Report (Stage 2), s3
598 Sherpa Report (Stage 2), Table 4.3
596
597
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Council, and then, in the final set of proposed conditions, amended again by Corrections
to 550(and adjusted by Council to 500).
[456] Mr Quinn explained 599 that this revised figure of 550 persons allowed for additional

mothers and babies (24 in total being anticipated) and 62 for the purpose of completing
the double-bunking programme if needed, noting that it was not clear whether
Corrections was seeking 24 mothers and babies places in addition to the existing 8 or
including the existing 8 (in which case the capacity would be 542).
[457] Ms Dickey (for the Council and the Manurewa Local Board), submitted that the

number should be reduced to 500 on no more firm a foundation than that this would
permit a 10% increase over current capacity (which would actually be 510).
[458] In response, Mr Enright, (for WOSL), submitted that this higher capacity was

problematic for the reason that the societal risk profile developed by Sherpa had been
done on a women’s prison capacity of 466 600. However even at this lower number,
societal risk at the proximate Winstones site is affected by the overnight population, and
any increase would further affect that site (at least) to an unknown extent. Mr Enright
confirmed that the calculations were currently being re-run for a higher number. He
referred to Mrs Robertson’s evidence 601, where she said that she did not expect the
numbers to reach current capacity on current projections, and submitted 602 that this
suggested that the higher numbers of 500 or 550 might therefore be fanciful. Mr Enright
acknowledged the priority linkage with proposed condition 56E, whereby no increase
above 466 is to proceed unless a QRA indicates that is acceptable.
[459] We are not minded to accept the higher capacity number proposed for the women’s

prison by Corrections or the Council although we note that Ms Dickey had reconsidered
this 603 in her reply concerning conditions. The evidence before us from Corrections’
experts, Ms Polich in particular, was predicated on 466 and she seemed to accept 604 that
the “actual’ total of 480 would not materially affect the risk profile and it seems clear
from Mr Enright’s submissions with respect to the part heard Plan Change 36, that an
increase in that number will have an unspecified effect on adjacent industrial properties.
In the absence of knowing what that effect might be, we are unable to proceed beyond the
figure that is the foundation for the evidence, plus the adjustment acknowledged by Ms
Mr Quinn, Submissions in relation to revised conditions, paragraph [55]
Mr Enright, Submissions dated 21 June 2011, paragraph [4]
601 Mrs Robertson, Transcript p 897 [1]-[4]
602 Mr Enright, Submission dated 21 June 2011, paragraph [6]
603 Transcript page 1739, [20]-[26]
604 Transcript pp 499, [1]-[12]
599
600
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Polich. The capacity for the women’s’ prison is therefore to be set at 480 persons.
Further, we note that should Corrections wish to exceed this capacity then it is able to
seek a further alteration to the designation, in which case all affected persons can debate
the merits of that informed, as it would be, by a revised QRA.
13.3.4 Mitigation measures
[460] Shortly before the hearing commenced Corrections had signed a Deed of

Agreement (“the Deed”) with WOSL, appended 605 to Mr Le Marquand’s evidence,
relating to the matter in hand and which is intended to sit alongside a similar Deed agreed
in 2004, which was designed to protect WOSL’s storage facility (and future growth
intensions) from reverse sensitivity effects from the women’s prison. The Deed agreed
two best practice mitigation measures, being the investigation and implementation of an
early warning detection system by the end of 2013 (with a $250,000 expenditure cap),
and an upgraded Emergency Response Plan for the women’s prison, as well as
procedures for consultation over any increase in population or development on the
designated site. The Deed was proposed to be cross-referenced in the designation
conditions by way of an advice note primarily on the basis that the agreement related to a
third party arrangement and could not thereby be enforced as a condition of designation.
[461] By the close of the hearing it had been agreed that a more formal connection should

be made between the Deed and the designation conditions. Accordingly a joint suite of
conditions was put forward by Corrections and WOSL covering emergency management
planning, including a structural review of the potentially affected buildings on the
women’s prison site, installation of an early warning detection system, post-installation
quantitative re-assessment of risk, prison population and night-time occupancy
thresholds, and future development and activities on the designation site.
[462] Professor Wake had proposed a degree of redundancy in the early warning

detection system and this was subject to further cross-examination as well as questioning
from the Board. While agreeing 606 that a level of redundancy is “prudent”, Mr Gawecki
advocated 607 what he termed the “node value rate” of detection devices, being the
strategic placement of units to obtain optimal information and coverage. However, he
advised that this should be left to detailed design.

Mr le Marquand, Evidence-in-chief, Appendix 2
Transcript p 530
607 Transcript p 526
605
606
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[463] Mrs Robertson, the women’s prison manager described 608 the Emergency

Management Plan (“EMP”) and its process, noting that preservation of life was the first
priority and that the plans needed to be flexible enough to allow for appropriate responses
to the incident at hand. On the matter of specifics she stated 609, in response to questioning
from Mr Greening, that:
“I mean your plans are generic, for any incident. We don’t have a specific list of
external factors that may or may not occur on site, because you would need an
enormous amount of database for you to do that. So you have a general plan,
you have specific plans for 20 hostage say for instance, you have a very
specific process for evacuation, you have a specific process for attending to a
fire or responding to a riot for instance.
Any external factors you have a response to, but they are not listed infinitely …”

[464] That answer was subsequently clarified 610 through the questioning of Mr Enright:
MR ENRIGHT: Now, in answer to some questions from Mr Greening, you said
that the evacuation management plan does not deal at all with the risks posed
by WOSL to inmates, is that correct?
MRS ROBERTSON: No, that is not correct. What I said was we do not have a
specific infinite list with Wiri Oil incidents on the incident plan but the evacuation
plan and my emergency planning on site covers a whole range of incidences
from minor to major.

[465] It was apparent through the hearing, and the testimony of Mr Cummings,

611

that
WOSL had not been actively consulted with on the operative EMP for the women’s
prison. Indeed Mr Cummings expressed some surprise 612 that the planning was
somewhat generic, and a vapour cloud explosion hazard / threat not individually
identified and procedures documented. However, by the end of the hearing a jointly
agreed draft condition (27A-E) 613 was proposed that will required the women’s prison
EMP to be updated to specifically address the vapour cloud explosion hazard in
consultation with WOSL. The updated plan is proposed to be submitted to Council for
approval within 3 months of the alteration being confirmed. Regardless of that outcome,
the Board understands that Corrections will initiate that process.

Mrs Robertson, Evidence-in-chief, paragraphs [132]-[147]
Transcript p 847, [17]-[26]
610 Transcript p 860, [28]-[35]
611 Transcript p 1240
612 Transcript p 1240
613 Mr Hall, Further Supplementary Statement of 24 May 2011
608
609
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13.4

Evaluation and findings

13.4.1 Exposure risk and Corrections’ responsibility
[466] As noted by Ms Polich and Mr Cummings, current understanding regarding the

precise nature of events such as Buncefield is incomplete, although the mechanics are
sufficiently well understood. This raises a question for the Board regarding Corrections’
responsibility toward staff and custodial prisoners and how conservatively the risk should
be managed in the apparent absence of clear and independent national policy by way of
regulation, standards or guidelines. In answer to a question from the Board regarding the
potential decommissioning of affected buildings, Ms Polich gave her opinion 614 that this
was “not an urgent need” as the risk exceedance was only in the order of 2 or 3 above the
criteria.
[467] We note also that, should the Board confirm the designation, the ability to review

the subsequent risk reassessment and to impose further conditions may be limited.
[468] What we would observe is that the State has a clear duty to safeguard those whom it

takes into custody to the best of its ability, particularly where those persons do not have
an unfettered ability to protect themselves from the hazard. That seems to us to suggest
that for a known risk, with a known outcome of such consequence, an ALARP status is
unacceptable and the risk should be mitigated to “negligible”. We are well aware that
risk acceptability thresholds change over time both with better physical and statistical
knowledge but also because society changes its perceptions of severity. That change can
go in both directions either increasing acceptance (as for example, with LPG installations
in NZ since the 1980s) or decreasing acceptance (as, for example, with nuclear power,
post the 11 March 2011 Japanese tsunami).
[469] In the present instant it would neither be appropriate nor practical to require WOSL

to meet the third qualitative principle of HIPAP 4 regarding containment within the site
boundary of the consequential effects of the more likely hazardous events. WOSL has
priority of use in terms of having been established since 1981, and has consistently and
reasonably attempted to ensure, through a number of statutory planning processes, that
inappropriate uses are kept away from its boundaries, including objections to Designation
288. Throughout the present hearing it has clearly demonstrated its willingness to
accommodate reasonable requests and undertake reasonable actions, including the sharing

614

Transcript p 507
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of costs. The onus for finding an appropriate solution to this matter is clearly on
Corrections.
13.4.2 Timing of effective further risk reduction
[470] Mr Gawecki drew our attention 615 to the fact that Buncefield, for example, occurred

over several hours which, in his opinion, gave plenty of time for evacuation. He agreed
with Ms Polich that the present level of risk was sufficiently low and the parameters
modelled appropriately conservative, albeit exceeding HIPAP 4, that there was no need to
accelerate the matter of structural alterations to buildings in the women’s prison. Rather
he supported 616 Ms Polich’s approach of implementing the early warning detection
system, then reassessing the risk, because further action may not then be required should
that reduce the risk to the negligable level (although that was not Ms Polich’s evidence).
[471] Corrections sought a period of time, i.e. no later than 31 December 2013, in which

to agree and implement an early warning detection system and to then reassess the risk. It
also agreed to initiate an independent structural review of the potentially affected
buildings on the women’s prison site within 3 months of confirmation of the alteration
recognizing, it seemed to us, that the elevated potential risk cannot simply be ignored in
the meantime.
[472] We note that the risk is at the margins of credibility, i.e. just above the lightning

strike fatality risk for NSW (although noting that such is probably an even slighter risk in
New Zealand). Furthermore as Mr Cummings noted 617, the configuration of WOSL is
quite different to that for Buncefield, and has greater redundancy/resilience in its existing
safety systems including, importantly, simultaneous monitoring by the Marsden Point
Refinery while the pipeline is activity packaging product to WOSL. Furthermore, the
modelling done by Ms Polich was very conservative, incorporating a number of worst
case parameters. We also take some comfort from the fact that all parties are now aware
of the risk and will be actively working both to reduce that risk and to respond rapidly
and appropriately to any situation that might manifest the hazard.
[473]

In his closing reply with regard to this issue Mr Quinn stated 618:

Transcript p527
Transcript p526
617 Transcript p 1238, paragraphs [8]-[17]
618 Mr Quinn, Submissions of counsel for the Minster of Corrections in relation to explosion
risk, paragraph [15]
615
616
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“There is no expert evidence that it is necessary to do anything other than what
is proposed through conditions. No expert evidence has suggested that
relocation of prisoners or decommissioning of buildings is necessary. The
evidence is that other measures should be considered …”

[474] In making that submission, Mr Quinn effectively repeats Mr Enright, counsel for

WOSL, who also submitted 619:
“Expert evidence has confirmed that proposed designation conditions are
adequate and appropriate to address risk issues. There is no expert evidence
before the Board that recommends the designation be declined on the
basis of risk issues.” (Bolding in original)

[475] We accept that is the case, however, no expert, as far as we understood, was

competent in the matter of determining whether the proposed ALARP is in fact “the”
ALARP (in the sense of having considered all options) as far as the women’s prison is
concerned, or was able to confirm that this is the accepted regulatory threshold for a
hazardous facility / prison interface in New Zealand. Ms Polich certainly did not go that
far and indeed noted that this was the regulator’s role; Mr Gawecki acknowledged that he
was not an early detection designer as such and did not have direct experience of a
comparable situation; Professor Wade’s review was non-empirical, and Mr Cummings
manages the facility and did not pretend to any other expertise in regulatory risk
establishment. We certainly accept their expertise and acknowledge that those experts
agreed that the risk was in the ALARP region, and was manageable, but that is all. In this
regard Mr Quinn’s implication that we should not go further than the “experts” is not
supportable. However we do not go as far as Mr Greening who, in his final
representation, suggested that Corrections was ignoring the HIPAP 4 standard because it
was too conservative. That is not our understanding of Corrections’ position which is, to
the contrary, that they are meeting HIPAP 4, albeit in the ALARP region.
[476] Clearly the hazard has existed since the WOSL terminal (or at least the two large

petrol tanks) was constructed, and certainly the risk to the women’s prison has been live
since that was constructed. The risk is also of low probability, and this might be lowered
further if the proposed mitigation measures proceed.
[477] Two questions arise for the Board:

(a) Is it reasonable to permit that risk to continue largely unabated in the
meantime until an agreed early warning detection system is installed and a
reassessment of the risk undertaken?
619

Mr Enright, closing submissions, paragraph [20]
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(b)Is this a risk that arises from the application before us and which we can
address directly?
[478] On the first question it seems to us undesirable, at the very least, to confine a group

of people twenty-four hours a day (or at least 12 hours every night) in a situation where a
known hazard, with a currently known fatality risk, if it occurred, would likely result in a
significant number of deaths. We certainly acknowledge Corrections’ determination to
accelerate the conduct of a structural building assessment, the implementation of which
may well modify that risk contour, and of WOSL to work with Corrections to implement
additional redundancy in its alarm systems. Our concern remains, however, that the risk
may not be avoidable.
[479] This brings us to the second question. Does the risk effect arise directly from the

application before us and are we, therefore, able to remedy it further than the condition(s)
offered by Corrections?
[480] Whether the proposed men’s prison proceeds or not has no effect on the present

risk, which exists independently. Nor does the fact of the men’s prison accentuate the
risk. Indeed the only nexus to the proposed men’s prison is the fact that land which might
otherwise have been used to relocate accommodation buildings from the women’s prison
but which is not actually proposed would be unavailable. In terms of an evacuation
scenario, should the women require (and have sufficient time) to evacuate beyond their
wire then, in principle, space could be created inside the wire of the proposed men’s
prison for that purpose, and that could be a scenario developed under the EMP required
by a condition.
[481] In fact, if it was deemed necessary to close part or all of the women’s prison this is

of no consequence to the matter in hand which is the confirmation or otherwise of the
proposed men’s prison.
[482] The Board therefore concludes that it has no basis for imposing a condition per

section 149P of the Act, as it might otherwise wish, that restricts habitation within the 0.5
x 10-6 contour and can only invite the Minister to consider how best to achieve a
contraction of the individual fatality risk contour so that those buildings, particularly the
High Security and Remand units, can be “safely” occupied on a 24 hour continuing basis.
Accordingly it accepts, with slight modification, the condition offered by Corrections and
WOSL.
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14
EFFECTS ON ARCHAEOLOGICAL AND HISTORIC HERITAGE
VALUES
[483] In this chapter we assess the potential effects of the proposal to build the men’s

prison on archaeological values.
14.1

Legal and planning framework

[484]

We note under s6 of the RMA that the Board must recognise and provide for
certain matters of national importance including the protection of historic heritage from
inappropriate subdivision, use, and development. 620 Historic heritage is defined as those
natural and physical resources that contribute to an understanding and appreciation of
New Zealand’s history and cultures, deriving from archaeological, architectural, cultural,
historic, scientific or technological qualities. 621 Historic heritage includes (i) historic sites,
structures, places, and areas; and (ii) archaeological sites; and (iii) sites of significance to
Māori, including wahi tapu; and (iv) surroundings associated with the natural and
physical resources. 622
[485]

Under the Historic Places Act 1993 (“the HPA”) all archaeological sites,
whether recorded or not, are protected and shall not be destroyed, damaged or modified
unless an authority to modify an archaeological site has been issued by the New Zealand
Historic Places Trust. 623 In this case, an authority to cover the NoR site was applied for
and has been approved under the HPA. 624 The general authorisation granted under
section 14(1) of the HPA (2011/216) permits the modification of any archaeological sites
on the proposed site that might be exposed during earthworks undertaken during
construction of the proposed men’s prison should the NoR be confirmed.
[486]

There are various planning instruments that are relevant to our consideration of
archaeological values. The most relevant are Policy 17 of the NZCPS 2010 which deals
with the identification and protection of historic heritage from inappropriate subdivision,
use and development, Chapter 6 of the ARPS and the District Plan dealing with historic
heritage including archaeological sites, which are to be protected. Matukuturua
Stonefields is such a site and it is listed in Schedule 6F as waahi tapu. Maunga
Matukutureia is also identified and listed in Schedule 6F. There are also a number of
RMA s.6(f)
RMA s.2
622 RMA s.2
623 HPA s. 10
624 Dr Clough, Evidence-in-chief, p 4 paragraphs [9 & 14]; Transcript, p 257, [35-39]
620
621
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waahi tapu within the vicinity of the site. Designation 288 conditions 3, 18, 19 and 23,
set out in Schedule 5A, relate to archaeological and cultural heritage values attached to
the women’s prison site. These are current. If the application to alter the NoR is
confirmed it is proposed that the text of these conditions be varied.
14.2

The evidence

[487]

The main evidence on this subject was presented by Dr Clough for Corrections,
who was the one of the authors of the report “Mens prison, 20 Hautu Drive, Wiri,
Manukau City Archaeological Assessment” (“the Archaeological Assessment”)625
contained in the AEE. Though peer reviewed both pre and post lodgement of the NoR,
this evidence was not contested by any other expert.
14.2.1 Archaeological landscape
[488]

The site for the proposed men’s prison was once part of an extensive preEuropean landscape relating to former Māori occupation of the area. It is located
immediately to the east of the volcanic field of Maunga Matukutureia (McLaughlin’s
Mountain) and the remnant Matukuturua Stonefields. 626

[489]

The Matukuturua Stonefields and the remnants of the former pa site on Maunga
Matukutureia are recorded as archaeological site R11/25 by the New Zealand
Archaeological Association (NZAA). 627 In mid-2008 the title of the land upon which
these features exist was acquired by the Department of conservation (DOC). 628 A few
stonefield features extend onto the NoR site. 629 The Matukuturua Stonefields date from
the 15th Century, and are one large archaeological site representing the remains of Māori
settlement and agricultural systems. 630 The fields are recognised as being of high
archaeological significance, and the majority of the remains (located on adjacent land to
the west) are protected within a historic reserve. 631
[490]

Within the wider vicinity, pre-European archaeological features derive from the
use of surface rock for the construction of walls, agricultural mounds, shelters, terraces,
AEE– Archaeological Assessment, Note further the Peer Review Archaeological Impact
Report (2010) completed by Dr Caroline Phillips. As a result of that review the final report

625

lodged with the AEE was updated
AEE– Archaeological Assessment, p 6
627 AEE– Archaeological Assessment p 6, Dr Clough, Evidence-in-chief p 3, paragraph [5]
628 AEE– Archaeological Assessment, p 17
629 Ibid
630 Dr Clough, Evidence-in-chief, p 3, paragraph [5]
631 Ibid
626

156

houses and other features. 632 Additional gardening activities indicated by stone mounds
and rows have been found in the wider vicinity. 633 And, stream-side midden deposits have
been found in the Puhinui Reserve. 634
[491]

The evidence before us was that European farming in the Puhinui area began in
1845.
Due to the stony nature of the ground – its rocks and lava outcrops – the use of
equipment such as ploughs proved difficult. While Europeans cleared surface rocks and
used some for the construction of stone walls, the earlier Māori archaeological features
remained largely preserved until 1950. 636
635

[492]

Commencing in the 1960s, there was large-scale quarrying of the two volcanic
cones in the area, Maunga Matukutureia (McLaughlin’s Mountain) and Matukutururu
(Wiri Mountain). By the 2001 the quarrying had destroyed most of the pa archaeology on
both these mountains and 80% of the associated Matukuturua Stonefields. 637
14.2.2 The site for proposed men’s prison
[493]

Quarrying has also occurred over the majority of the site of the proposed men’s
prison, and has destroyed many archaeological features. 638 Most of this quarrying was
completed by the 1980s, with in-filling and restoration occurring in the 1990s.
[494]

There are, however, remnant areas and these are shown in Plan 21095 639 of
Designation 288 as:
(a)

Heritage Area A where there are no known archaeological features; 640

(b)

Heritage Area B where there are no known archaeological remains except
where this area incorporates Heritage Area C and the area of land to the
north of the Watercare Services Southwestern Interceptor as shown on
Figure 12 from the AEE report; 641

AEE– Archaeological Assessment, p 6
Ibid
634 Ibid, pp 6-7
635 AEE– Archaeological Assessment, p 7; Clough, Evidence-in-chief, p 8, paragraph [19]
636 AEE– Archaeological Assessment, p 7
637 AEE– Archaeological Assessment, p 7, paragraph [17]; Dr Clough, Evidence-in-chief, p 8,
paragraph [20]
638 AEE– Archaeological Assessment, p 7
639 Manukau Operative District Plan 2002, chapter 5, page 212
640 AEE– Archaeological Assessment, p 19
641 Ibid
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(c)

Heritage Area C which is a small triangle of land (0.7 ha) near the
southern tip of the NoR site containing intact archaeological features
consisting of part of a historic stone wall, stone mounds and a midden. A
small stream emerges from under the lava flow within this area. 642 This
spring is known to be of significance to the tangata whenua. 643

[495]

We were advised by Dr Clough that Heritage Area C and the area to the north of
the Watercare’s Southwestern Interceptor (sewer line) are areas well removed from the
footprint of the site for the proposed men’s prison. 644

[496]

The Archaeological Report concluded that assuming that the Heritage C area is
extended to include the area immediately to the north, and that the existing conditions
concerning Heritage Areas A and B are continued or improved, there should be no
constraints on development of the proposed men’s prison within the site, as there are no
known archaeological features that would be affected. 645 It was noted that precautionary
measures for dealing with any unknown sites or discoveries included the proposed
conditions (such as the development of koiwi protocols approved by tangata whenua). 646

[497]

In his evidence before the Board, Dr Clough told us that the archaeological
values within the site would be adequately protected through the proposed enlargement of
Heritage Area “C” to incorporate all archaeological remains, and the proposed conditions
dealing with this topic. 647 This extended area identified as Area “C” in the plan titled
“Heritage Area Plan” Figure 2 (Attachment 2 to the NoR) incorporates all the known
archaeological areas. Dr Clough was able to add that the authorisation granted under the
HPA required that a management plan be developed for Area C within 6 months and that
all uncovered archaeological finds will have to be reported to the archaeologist appointed
under that authorisation. 648
14.3

Findings

[498]

Having reviewed the evidence, we find that provided the now enlarged Heritage
Area C is avoided, the construction and operation of the proposed men’s prison will have
less than minor effects on any known archaeological features.
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[499]

We are also satisfied that combined with our conditions and the HPA
authorisation, any effects to unknown archaeological remains will be appropriately
addressed in terms of Heritage Areas B and C. We assess the risk of any potential
adverse effects within what was is currently Heritage Area B as minimal given the
previous quarrying associated with the site itself. We accept that any unknown
archaeological features that remain within Heritage Area C, may be affected by future
planting and vegetation management, but these can now be managed through the HPA
authorisation. However, we have varied conditions as these relate to Heritage Area A as
we do not accept that there should be any buildings developed on this part of the NoR site
given its high cultural and visual values.

[500] We have amended the conditions in this manner to address the responsibility of the

Board to protect the historic heritage of the site under s 6(f) of the RMA, and the relevant
provisions of the planning instruments reviewed above.
[501]

In doing so we reference the peer review report completed by Mr Lawlor, for
Ngati Te Ata, who concurred with the general conclusions of the archaeological report in
the AEE. 649 But Mr Lawlor added:
“To conclude, the remnants of the Maunga Matukutureia cone and the
associated lava fields (i.e. archaeological site R11/25), are a recognised
traditionally important wahi tapu (sacred) area for Ngati Te Ata and Te Akitai Iwi
of Te Waiohua. These stonefields, although having been mostly destroyed and
significantly modified over the last 100 or so years, are formally recognised as a
unique archaeological site remnant and a nationally significant historic reserve.
In particular, the waipuna (spring), together with the associated archaeological
structures and features that surround it, and the koiwi tangata (human remains)
that now sit along the margins of the Puhinui Stream (not referenced by Clough
and Bickler but personally observed during the quarry operations from 1981 to
the present-day), add weight to the cultural heritage significance of these
historic places.” 650

[502] It is to the cultural heritage significance of the site along with other tangata whenua

issues that we now turn.
15

MĀORI CULTURE AND TRADITIONS

[503] In terms of Māori and their traditions associated with this site, we have focused on

issues concerning who are the tangata whenua of the Wiri area and how in particular their
relationships with this site can be provided for.

649
650

AEE Peer Review (on behalf of Ngati Te Ata, 24 September 2010) pp 3-4
AEE Peer Review (on behalf of Ngati Te Ata, 24 September 2010) p 4
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15.1

The issues and the evidence

[504] The local tangata whenua still in occupancy of the area surrounding the site for the

proposed men’s prison are linked by whakapapa and were commonly referred to before
the Board as members of the Waiohua Confederation (the Waters of Hua Kaiwaka). 651
The founding ancestor of Waiohua was Hua Kaiwaka. 652 These people include Ngati Te
Ata and Te Akitai Waiohua, and are the descendents of ancient ancestors who settled the
area in 900AD. 653
[505] Te Kawarau a Maki (“Te Kawerau”) is another ancient people claiming tangata

whenua status and this was actively challenged by Te Akitai in the hearing of the Board.
[506] According to tradition, when the Tainui waka or canoe came from Hawaiki,

Manukau Harbour was one of the places populated by those on the waka. 654 Mr Taua of
Te Kawerau suggested that Waikato-Tainui te Kauhanganui Incorporated representing the
Tainui Confederation of Tribes is likely to consider itself an affected iwi authority. He
claimed that they had been left out of the loop of consultation, but the Board heard no
evidence or submission from Tainui on this matter. 655 We note, however, the history of
inter-marriage for both Ngati Te Ata and Te Akitai with the migrants on the Tainui
waka. 656
[507] Thus the issues concerning the cultural landscape relate to who are tangata whenua

of the site, the nature and extent of consultation undertaken with tangata whenua and the
effects the proposed men’s prison may have on their cultural landscape and associational
relationships with the site, kaitiakitanga and relevant Treaty issues.
[508] We intend to outline the cultural landscape first, followed by a consideration of the

legal and planning framework that applied. We will then consider the evidence called by
Corrections, Ngati Te Ata, Te Akitai and Te Kawerau before we determine the principal
issue, which is how to properly recognise the interests of tangata whenua, particularly in
relation to Te Akitai and Te Kawerau.

Mr Olsen, Rebuttal, Attachment 2, Matukuturua Cultural Landscape Report, p 15,
paragraph [5.1.10]
652 Mr Olsen, Rebuttal, Attachment 3, Kaitiaki Plan, (March 2011) p 9
653 Te Akitai, Exhibit 1, Review of Matukuturua Cultural Landscape Report by Te Akitai
Waiohua, p 11, paragraph [4.1.5]
654 Mr Taua, Evidence-in-chief, Appendix 3, pp 31-37
655 Mr Taua, Evidence-in-chief, p 4, paragraph [18]
656 Mr Taua, Evidence-in-chief, Appendix 3, pp 38-42
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15.2

Cultural landscape

[509] Matukuturua (the two bitterns or twin peaks) is the collective name for the two paa

and the cones of Matukutureia (McLaughlins Mountain) and Matukutururu (Wiri
Mountain). We were told these two mountains gained their names during the seventeenth
century, when the two paa on the mountains were attacked by Ngati Whatua. 657 One paa
was saved from destruction but the other was lost. 658 It appears they were eventually
reinhabited because they were later both abandoned during the Nga Puhi raids pre1840. 659
[510] The other names used to refer to these settlements were Puhinui or Puhiroa (the

long eel or the large plumes of an attacking waka). 660 Puhinui is the name of the stream
that partly encircles the stonefields. 661 Settlement in this area began at least from 1200
AD, but probably earlier. 662 The area in total spanned 500 ha and includes the
Matukuturua or Matukutureia Stonefields. 663 The land was sold in 1842 to a European
and as noted in chapter 11 the land was farmed from approximately 1845 until the mid1900s, when quarrying commenced.
[511] The evidence for Corrections acknowledges that the cultural landscape is a broader

area than that which comprises the site for the proposed men’s prison. 664 But on the NoR
site there are four geo-cultural landscape parts of the wider physical cultural landscape
that remain and they are:
(a) The triangle of land at the southern end of the site containing remnant
basalt lava flow and archaeological features including a sacred spring
adjacent to the youth justice facility (Area 1);
(b) The southern part of the site adjacent to the Manukau Harbour which
incorporates several wetland sites (Area 2);

Mr Olsen, Rebuttal, Attachment 2, Matukuturua Cultural Landscape Report, p 17,
paragraph [5.1.15]
658 Ibid
659 Te Akitai, Exhibit 1, Review of the Matukuturua Cultural Landscape Report by Te Akitai
Waiohua, p 12, paragraph [4.3.3]
660 AEE - Cultural Impact Assessment p 4; Te Akitai, Exhibit 1, Review of the Matukuturua
Cultural Landscape Report by Te Akitai Waiohua, p 12, paragraph [4.3]
661 AEE - Cultural Impact Assessment, p 4
662 Ibid, p 4
663 Ibid, p 4
664 Ibid, p 4
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(c) The area of land commonly referred to as the Matukuturua also known as
the Matukutureia or Matukuturua Stonefields (Area 3); and
(d) Maunga Matukutureia (Area 4). 665
[512] Accordingly, the recorded and unrecorded archaeological sites are one layer of the

cultural landscape, but do not comprise the totality of it. Waahi tapu and other significant
sites based on history and cultural associations, pa sites, natural resource use areas and
continued occupation within the area all comprise the cultural landscape of the site for the
proposed men’s prison. 666
[513] A series of plates were produced for tangata whenua through the cultural impact

assessment process and that material provided them with a reasonably comprehensive
review of the photographic and plan records for Matukuturua landscape, spanning the
period 1937 to the present day. 667
[514] The evidence for Corrections acknowledged that the proposed men’s prison is

located within a cultural landscape of significance to tangata whenua, 668 and it has always
been understood that Maunga Matukutureia and the Stonefields are the most significant
remaining visible and physical remnants of that landscape. 669
[515] Given this significance, discussions with some tangata whenua groups were

initiated early in the planning stage of the project and these continued after the NoR was
notified. Further work has since been completed on a number of documents, including
cultural impact assessments for Ngati Te Ata and Te Akitai, and a Kaitiaki Plan approved
by Ngati Te Ata. 670 The work with Ngati Te Ata resulted in the remnant cultural areas
being identified. 671 As there was no consultation with Te Kawerau a Maki no cultural
assessment was completed for them.

Mr Olsen, Rebuttal, p 6, paragraph [31]
AEE - Cultural Impact Assessment p 4
667 Mr Olsen, Rebuttal,
Attachment 2, Matukuturua Cultural Landscape Report, p 18,
paragraph [6.1.2]
668 Mr Olsen, Evidence-in-chief, p 2, paragraph [11]
669 Ibid
670 AEE - Cultural Impact Assessment p 9; Mr Olsen, Rebuttal, Attachment 2 & 3; Ngati Te
Ata Exhibit 1; Te Akitai, Exhibit 1, Review of the Matukuturua Cultural Landscape Report
665
666

by Te Akitai Waiohua
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AEE - Cultural Impact Assessment, p 9
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15.3

Legal and planning framework

[516] In order to achieve the purpose of the RMA as outlined in section 5 when

considering this proposal, we are required to do the following:
(a) As matters of national importance:
(i) ascertain how to recognise and provide for the relationship of Māori
and their culture and traditions with their ancestral land, water, sites,
waahi tapu, and other taonga; 672
(ii) ascertain how to recognise and provide for the protection of historic
heritage (which includes cultural heritage) from inappropriate
subdivision, use and development; 673
(b) have particular regard to kaitiakitanga; 674 and
(c) identify applicable principles of the Treaty of Waitangi that we are required
to take into account. 675
[517] Under the RMA the term “kaitiakitanga” is defined as the “exercise of guardianship

by tangata whenua of an area in accordance with tikanga Māori in relation to natural and
physical resources; and includes the ethic of stewardship.” The term “tangata whenua” is
defined as “the iwi, or hapu, that holds mana whenua over a particular area”. “Mana
whenua” is defined as the “customary authority exercised by an iwi or hapu in an
identified area.” 676
15.3.1 Tangata whenua issues
[518] We begin our discussion by reviewing the decision of the Environment Court in

Minhinnick v the Minister of Corrections. 677 This case concerned an appeal filed by Mrs
Minhinnick of Ngati Te Ata against a decision made by the Minister in respect of what is
now the women’s prison at Hautu Drive, Wiri. The Minister had required the then

RMA s6(e)
RMA s6(f)
674 RMA s7
675 RMA s8
676 RMA s2
677 RMA A043/2004
672
673
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Manukau City Council to designate the site for that purpose, but had modified some of
the conditions recommended by the Council. 678
[519] Ngati Te Ata had appealed on the grounds that the site is the ancestral land of Ngati

Te Ata, who claimed they were the sole or primary kaitiaki with the sole mana whenua
relationship to it. 679 Other grounds included that Matukutureia has cultural significance to
them and that it is waahi tapu (deriving from the birth-place of their founding ancestor Te
Ata i Rehia), a status which extended to the building platform of the women’s prison.
This view was maintained, despite the fact that the site had been significantly modified
and quarried. 680 Ngati Te Ata did not want the women’s prison built on the site and
wanted the requirement withdrawn. 681
[520] The Environment Court accepted that Ngati Te Ata were entitled to regard

themselves as having rangatiratanga and mana in respect of Matukutureia, and that this
extended to the land to be used for the women’s prison. Thus they were entitled to have
their relationship with the land recognised and provided for as a matter of national
importance. 682 We also accept this is the evidence before this Board.
[521] However, the Environment Court in Minhinnick also found that under the RMA it

was not required to determine who held mana whenua for a site required to be designated,
nor was it required to decide whether a tangata whenua group had been given this respect
due to its status to the exclusion of others who do not have that status. 683 We agree that
this is the approach that should be adopted where there is a contest between Māori over
mana whenua status. 684 The assertion of an ancestral relationship by Māori with a site is
sufficient to invoke our jurisdiction under sections 6, 7 and 8 of the RMA, but how that
relationship is recognised and provided for is a different matter and depends very much
on the nature of the evidence before a Court or a Board such as this one.
[522] The Environment Court went on to state that there was no issue that Ngati Te Ata

are tangata whenua of the Matukutureia area, which includes the women’s prison site, and
that, according to tikanga Māori, they have kaitiakitanga or guardianship in relation to the
natural and physical resources of the area. Despite not having to do so, the Environment

678

Minhinnick v Minister of Corrections (RMA A043/2004) p 3, paragraph [1]
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Court went on to find that “Te Akitai are also tangata whenua of that area, and have that
guardianship too.” 685
[523] We agree with the Environment Court concerning its interpretation of the RMA and

we do not intend to do anything more than accept that it made this finding concerning the
status of Te Akitai in the circumstances of that appeal. The status of Te Akitai as tangata
whenua was not challenged before the Board by Ngati Te Ata or anyone else, and there
was evidence produced by Corrections recording their view that Te Akitai hold mana
whenua. 686
15.3.2 Planning instruments
[524] There are several relevant planning instruments that relate to the issue in this

chapter and these are the NZCPS, the ARPS, the ARP Coastal, and the District Plan.
[525] Objectives 3 and Policy 2 of the NZCPS essentially require us to take into account

the principles of the Treaty of Waitangi and kaitiakitanga in relation to the coastal
environment. Under Policy 2 the list of tangata whenua matters that must be considered
relevant to the issues before the Board include:

685
686

•

...recognising that tangata whenua have traditional and continuing
cultural relationships with areas of the coastal environment, including
places where they have lived and fished for generations;

•

...with the consent of tangata whenua and as far as practicable in
accordance with tikanga Māori, incorporate matauranga Māori in ... the
consideration of applications for resource consents, notices of
requirement for designation and private plan changes;

•

providing opportunities in appropriate circumstances for Māori
involvement in decision making for example, when a consent
application or notice of requirement is dealing with cultural localities or
issues of cultural significance, and Māori experts including pukenga,
may have knowledge not otherwise available.

•

...in consultation and collaboration with tangata whenua, working as far
as practicable in accordance with tikanga Māori, and recognising that
tangata whenua have the right to choose not to identify places or values
of historic, cultural or spiritual significance or special value:

•

recognise the importance of Māori culture and heritage values through
such methods as historic heritage, landscape and cultural impact
assessments; and

•

provide for the identification, assessment, protection and management
of areas or sites of significance or special value to Māori, including by

Ibid, p 30, paragraph [134]
AEE – Cultural Impact Assessment, p 26
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historical analysis and archaeological survey and the development of
methods such as alert layers and predictive methodologies for
identifying areas of high [potential for undiscovered Māori heritage, for
example costal pa or fishing villages.

[526] The ARP Coastal, although older than the NZCPS 2010, includes coastal sites that

are listed as coastal protection areas and these include Puhinui. 687
[527] Chapter 3 of the ARPS identifies issues of iwi concern and identifies the existence

of features and qualities of significance to Māori. Other chapters are to be read in
conjunction with this section of the ARPS. Matters listed in Part 2, sections 6-8 of the
RMA are also included, as are iwi planning documents, matters of resource management
significance to iwi authorities, and recognition of certain historical, traditional, cultural
and spiritual relationships of the tangata whenua with the Hauraki Gulf and its islands. 688
The tangata whenua groups who were consulted during the development of the ARPS
included Huakina Development Trust (a management committee of Tainui Marae and
Papakainga, and the Environmental Authority of the Tainui Trust Board); Awaroa ki
Manuka (representing Ngati Te Ata) and Te Kawerau a Maki Trust. Nearly all the
objectives and policies outlined in Chapter 3, with the exception of Policy 3.4.7, are
relevant to the issues before the Board.
[528] Chapter 3A of the District Plan, deals with tangata whenua associational rights with

ancestral lands, the concept of kaitiakitanga, the principles of the Treaty of Waitangi and
significant resource management issues relating to tangata whenua’s partnership interests
in the management of Manukau City’s natural and physical resources. Objectives and
policies relevant to tangata whenua are also provided, which recognise rights to
rangatiratanga and kaitiakitanga.
[529] Chapter 6 of the District Plan protects heritage areas including cultural sites

identified as significant for tangata whenua. There are two waahi tapu notations which
apply to the site.
[530] The existing Designation 288 for the women’s prison in the District Plan includes

condition 19 (renumbered as 38 in this decision) which requires consultation with Ngati
Te Ata and Te Akitai for any works proposed within Heritage Area B shown on plan
21095 attached to the designation. There is further provision made for Ngati Te Ata and
Te Akitai to be on the Community Liaison Group under conditions 22 and 23(renumbered
as conditions 41 and 42 in this decision).
687
688
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[531] The District Plan also recognises the importance of tangata whenua and their

involvement in the management of their ancestral taonga.
[532] We turn now to deal with the issues concerning the position of the groups who

claimed tangata whenua status in terms of the site and to the evidence from the parties
produced for the Board.
15.4

The evidence

15.4.1 Correction’s evidence
[533] The evidence for Corrections was primarily contained in the Cultural Impact

Assessment Report (“the CIA”) as part of the AEE and the evidence its author, Mr Olsen,
gave before us.
15.4.1.1

Methodology

[534] An issue arises concerning the methodology that was used to prepare the CIA. The

methodology used for the CIA included completing a desk top review and collating
information relating to the cultural landscape and cultural significance of the proposal. 689
The authors of the CIA reviewed key Ngati Te Ata and Te Akitai values attached to the
site and the whenua (land) surrounding the site, including waterways and natural
resources. 690 There was an attempt to assess how the proposal might affect those values.
It was the expectation that through the consultation process, all parties would gain a better
understanding of cultural matters that may affect mana whenua. 691 Finally, there was an
attempt to identify appropriate measures to avoid, remedy or mitigate any identified
adverse effects. 692
[535] What is important to note about the methodology adopted for the CIA was its focus

on mana whenua issues. 693 Whilst later indicating that it was not the role of Corrections to
determine who has mana whenua, the approach taken to consultation was one that
adopted the findings of the Environment Court, 694 namely that Ngati Te Ata and Te Akitai
have mana whenua. Conversely, it is clear from the opinion expressed in the CIA that
mana whenua issues were to the forefront of the planning process, with the expression
AEE – Cultural Impact Assessment, p 3
Ibid, p 3
691 Ibid, p 3
692 Ibid, p 3
693 Ibid, p 4
694 Mr Olsen, Rebuttal, p 3, paragraph [18]
689
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expressed that “rangatiratanga is embodied within the concept of mana whenua, and
defines the ability to exercise and manage the relationship between tangata whenua, their
culture, traditions and environment”. 695 It was noted in the CIA, that it was important to
both Ngati Te Ata and Te Akitai that their status as mana whenua was acknowledged
throughout the proposal. 696 We will return to this matter shortly.
15.4.1.2

Consultation

[536] The consultation that occurred with tangata whenua was premised upon the same

consultation philosophy and principles used to develop the overall consultation strategy
for the NoR. 697 However, the International Association for Public Participation principles
were adapted by Mr Olsen. 698
[537] The objectives for the consultation were to seek feedback from iwi and thereby help

define the cultural development parameters for the proposal and to propose amendments
to the conditions for the women’s prison designation. 699
[538] Mr Olsen advised the Board that at a community meeting held in Manurewa and at

one of the public days held at the women’s prison, those in attendance were “vehement”
in their assertions that mana whenua must be consulted, 700 and that Ngati Te Ata and Te
Akitai were considered to be mana whenua. 701 Nonetheless, the groups identified for
consultation were broadened a little to Ngati Te Ata (Tainui Waka) as tangata whenua
recognised by the Environment Court, Pukaki ki te Akitai (Tainui Waka) as tangata
whenua as recognised by the Environment Court, and Other iwi based on a search of the
Office of Treaty Settlement (OTS) database which identifies three other iwi as having the
site in their sphere of influence. 702 These were identified as Kawerau a Maki, Ngati
Tamaoho and Ngai Tai ki Tamaki. 703 These three iwi were contacted at the outset of the
consultation but did not follow up with Boffa Miskell or Corrections to enable
consultation to occur before the NoR was notified. 704

AEE – Cultural Impact Assessment, p 10
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[539] Mr Olsen’s evidence was that only Ngati Te Ata and Te Akitai responded to the

approaches made. 705 The consultation methods adopted for tangata whenua were
telephone calls and e-mails followed up by discussion of a consultation framework and
dates for meetings. 706 Contact lists for the other iwi were obtained from the former ARC
and the then Manukau City Council. 707 Telephone calls were made to those iwi
contacts. 708 Mr Olsen noted that he sent three e-mails and made one telephone call to Te
Kawerau a Maki representatives prior to notification of the NoR. 709 We were also advised
that the proposal was discussed during iwi hui held at various times in 2010 and attended
by representatives of all five local iwi. 710
[540] The consultation process began in May 2010, and continued after the notification of

the NoR. 711 The full consultation phase was based around the initial development
parameters for the proposed men’s prison. 712 Meetings with a representative from Te
Akitai occurred on 3 June and 22 June 2019. Meetings or hui were held with
representatives of Ngati Te Ata on 3 June, 26 July and 20 August 2019. 713
15.4.2 Recorded iwi/hapu positions on the proposal prior to notification
15.4.2.1

Ngati Te Ata

[541] Ngati Te Ata contended that the site is their ancestral land and they are the primary

kaitiaki of it. Matukutureia is a significant cultural site to Ngati Te Ata, and they
continue to assert that part of the site is waahi tapu on account of Te Ata i Rehia being
born there. 714 While the quarrying of the site has removed a significant part of the former
occupation area within the cultural landscape, vestiges of this former landscape are found
to the south of the site adjacent to Kiwi Tamaki Drive, being the remnant basalt flow, the
Stonefields and Matukutureia. 715 Ngati Te Ata wanted to ensure that the remnant areas
were retained as key indicators of the former landscape. 716 We were told Corrections have
worked on options so that the remnant areas identified by Ngati Te Ata are recognised. 717
Mr Olsen, Rebuttal, pp 3-4, paragraph [19]
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However, we have had to amend some of the proposed conditions to ensure this
aspiration has been more fully addressed.
[542] We note that Ngati Te Ata agree that they can work with Corrections to mitigate

any cultural effects on waahi tapu or other areas of importance so the Board’s conditions
are sufficient, in our view, to address any effects on Ngati Te Ata. 718
15.4.2.2

Te Akitai Waiohua

[543] The representative of Te Akitai who was consulted (Mr Brownie Rauwhero), raised

concerns about the loss of the Healing and Rehabilitation Area outside the prison wire
that was set aside for the women prisoners 719 and recorded in Designation 288 as it
appears in Schedule 5A of the District Plan. He also wanted assurances that the
construction process would not affect archaeological sites, waahi tapu and the spring on
the site. Mr Rauwhero noted that while the wetland/stormwater ponds may not contain
archaeological features, koiwi (bones) continue to be found there. 720 There was also an
expressed desire to be involved in any new Community Liaison Group whilst noting that
promises made by Corrections concerning the women’s prison had not been
implemented. 721
[544] We note that we were left uncertain whether Te Akitai Waiohua represented by Mr

O’Driscoll were prepared to abide the decision of the Board in terms of conditions to
mitigate any cultural effects on Te Akitai but we consider the conditions now sufficiently
mitigate any adverse effects upon the iwi.
15.4.2.3

Issues common to both iwi/hapu

[545] Both tangata whenua groups wanted access to heritage and cultural areas and they

insisted that view shafts of Matukutureia should be maintained between the remnant
cultural landscape areas and the mountain. 722
[546] Mr Olsen advised that, tangata whenua made it clear through the consultation

process that they did not want to limit the building and development envelope for the
project in case this inadvertently impacted on other cultural values in relation to the site. 723
Ibid, p 26; Mr Olsen, Evidence-in-chief, p 10, paragraph [45]
Ibid, p 25; Mr Olsen, Evidence-in-chief, p 10-11, paragraph [46]
720 AEE –Cultural Impact Assessment, p 25; Mr Olsen, Evidence-in-chief, p 11, paragraph
[46]
721 Ibid, p 25; Mr Olsen, Evidence-in-chief, p 11, paragraph [46]
722 Ibid, p 28
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15.5

Mitigation proposed

15.5.1 Corrections’ proposals
[547] The conditions proposed by Corrections to mitigate effects on tangata whenua were

submitted to the Board. 724 It was the case for Corrections that the views of Ngati Te Ata
and Te Akitai have been taken into account in the development of the proposal. 725
[548] Mr Olsen advised the Board at the hearing that consultation with Ngati Te Ata and

Te Akitai continued following the submission of the NoR. 726 He produced a final copy of
the cultural assessment report approved by Ngati Te Ata entitled “Matukuturua Cultural
Landscape Report” dated March 2010. 727 He also produced a final copy of the Kaitiaki
Plan dated 1 March 2010. 728 The Kaitiaki Plan was also produced as Exhibit 1 for Ngati
Te Ata during their presentation to the Board. 729
[549] In terms of effects on the cultural landscape we note that Corrections’ proposed

conditions require that Ngati Te Ata and Te Akitai be consulted before any works are to
be carried out within the remnant cultural landscape feature areas shown on the Heritage
Areas Plan, Figure 2. 730 These areas overlay Heritage Areas A and C. 731 This condition
has been included in the imposed conditions to accommodate the geo-cultural landscape
areas within the site of particular significance to tangata whenua and no development will
occur in areas with known archaeological sites. 732 An attempt is made to provide for
metaphysical components such as mauri, and wairua in proposed condition 3. While that
condition specifies that no accommodation buildings can be constructed within that part
of the site identified as Area A on the Heritage Areas Plan, it does not prevent other
buildings being built. 733 It is the view of the Board that the evidence for Ngati Te Ata was
that no buildings should be constructed within this area. Thus the existing condition 3 for
Designation 288 should remain unaltered and we have varied proposed condition 3
accordingly. Corrections’ proposed condition 18, was an attempt to prevent earthworks
occurring and buildings being constructed in the triangle of land identified as Area C. If
any unknown archaeological features are uncovered within this area, the Historic Places
Mr Olsen, Rebuttal, p 7, paragraph [37]
P Hall, Further Supplementary Statement, 24 May 2011
725 Mr Olsen, Evidence-in-chief, p 28, paragraph [102]
726 Mr Olsen, Rebuttal, p 1, paragraph [5]
727 Mr Olsen, Rebuttal, p 2, paragraphs [7]-[8], Attachment 2
728 Ibid, p 2, paragraph [9], Attachment 3
729 Transcript, p 1038, [16-18]
730 Dated 25 March 2011 Revision E and attached to Mr Hall’s Rebuttal– Appendix C.
731 Mr Olsen, Rebuttal, p 6, paragraphs [33]-[34]
732 CIA p 28; Mr Olsen, Rebuttal, p 6, paragraph [32]
733 Mr Olsen, Rebuttal, p 6, paragraph [34]-[34]
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Act 1993 authorisation conditions must be applied, which we understand from Dr
Clough’s evidence will include consultation with iwi. 734 We were told Corrections
propose to work with iwi on access to heritage and cultural sites, as there are security
issues to work through. 735
[550] Representatives of both tangata whenua groups considered that views of the

Manukau Harbour, Matukutureia and the stonefields were an important part of the healing
process for inmates of both prisons. 736 Conditions dealing with the height of the buildings
have now been proposed to deal with the issue of view shafts. Mr Olsen believed that the
view shafts of Maunga Matukutureia and the Manukau Harbour will still be available to
prisoners within the women’s prison from the open space located on the northern part of
that facility. 737 It is likely that viewshafts to these features will also be available for the
male inmates from certain parts of the site.
[551] Condition 5 proposes an easement for an esplanade strip and/or access strip for a

coastal recreational walkway at the southern end of the site. The coastal walkway will be
completed so as to minimise any impact on Heritage Area C, and Corrections have
undertaken to consult with tangata whenua regarding it. 738 Our understanding is that the
Historic Places Act 1993 authorisation will require such consultation to take place.
[552] So far as the rehabilitation area identified outside the wire of the women’s prison

and recognised in the District Plan is concerned, Corrections’ evidence was that all
necessary rehabilitation programmes were now operating and contained within the wire,
including the existing Papamauri complex (kaupapa Māori spiritual centre). 739
Corrections’ evidence was also that the proposed conditions will ensure that the other
issues raised by tangata whenua concerning the cultural welfare of the women in prison
would be addressed. 740
15.5.2 Tangata whenua positions and proposed mitigation
[553] We turn now to the respective positions of each of the groups who claim tangata

whenua status over the NoR site.

Transcript p 259, [5-36]
AEE –Cultural Impact Assessment, p 28
736 Mr Olsen, Rebuttal, p 8, paragraph [40]
737 Mr Olsen, Rebuttal, p 7, paragraph [39]
738 AEE –Cultural Impact Assessment p 25; Mr Olsen, Evidence-in-chief, p 11, paragraph [46]
739 Mr Olsen, Rebuttal, p 5, paragraph [28]
740 AEE –Cultural Impact Assessment p 25; Mr Olsen, Evidence-in-chief, p 11, paragraph [46]
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15.5.2.1

Ngati Te Ata

[554] The importance of the surrounds to Ngati Te Ata is perhaps encapsulated by the

following pepeha or tribal proverb:
Ko Matukutureia te Maunga
Ko Puhinui te Awa
Ko Manukau te Moana
Ko Kaiwhare te Taniwha 741

Matukutureia is the mountain
Puhinui is the river,
Manukau is the sea,
Kaiwhare is the taniwha.

[555] Mr Flavell told us that if a person uses a different pepeha then they cannot be from

this place. 742 On the steadfast nature of Ngati Te Ata, the following whakatauki is also
apposite:
Kawhiti te ra ki tua o rehua ka ara a Kaiwhara i te rua
As long as the sun shines over the West Coast, Ngati Te Ata will raise from the
depths of the Manukau 743

[556] As already outlined, the importance of Maunga Matukutureia to Ngati Te Ata is

derived from their belief that Te Ata i Rehia was born there. 744 Hautau, the son of
Huakaiwaka, was her father. 745 It was he who buried Te Ata i Rehia’s whenua or
afterbirth in a grove of Tarata trees (Nga Uru Tarata o Huatau) within the vicinity of the
NoR site and thus her mauri or life force is embodied in the area. 746 The cultural impact
assessment records that on this account alone the entire NoR site is considered waahi tapu
to Ngati Te Ata. 747 It also records the significance of the site due to its status as a Marae
Atea with all the customary connotations associated with such places and it records that
Ngati Te Ata believe the area to be a battleground. 748 Thus for Ngati Te Ata the proposed
site is an inextricable part of Matukutureia, the maunga, the pa site, the Puhinui stream
and its links to the Manukau Habour and “the ancient cultural history of Ngati Te Ata and
Waiohua identity, mana and exercise of rangatiratanga, kaitiakitanga and associated wellbeing”. 749

Mr Olsen, Rebuttal, Attachment 3, Kaitiaki Plan (March 2011) p 10
Transcript, p 1037, [1-6]
743 Mr Olsen, Rebuttal, Attachment 2, Matukuturua Cultural Landscape Report, p 5,
paragraph [2.6]
744 Matukuturua Cultural Landscape Report, p 14, paragraph [5.1.5]
745 Ibid, p 14, paragraph [5.1.4]-[5.1.5]
746 Ibid, p 14, paragraph [5.1.5]
747 Ibid
748 Mr Olsen, Rebuttal, Attachment 2 Matukuturua Cultural Landscape Report, p 14-15,
paragraph [5.1.7]-[5.1.8]
749 Ibid, p 14-15, paragraph [5.1.7]-[5.1.11]
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[557] We note that Ngati Te Ata contended that the site was waahi tapu in 2004. The

Environment Court in Minhinnick found no or insufficient evidence that Te Ata i Rehia
had been born on the site or that her whenua (placenta) had been buried there. 750 The
Court did not accept the evidence that the site had been used as marae atea or that the
battle of Matukutureia had been fought there. 751 Other evidence, including the extensive
nature of the area of land included as part of the waahi tapu status attributed to
Matukutureia by Ngati Te Ata was also insufficient to persuade the Environment Court
that the land was indeed waahi tapu. 752
[558] As Ngati Te Ata have supported the NoR in this case, this Board has not heard any

extensive new evidence concerning the waahi tapu status asserted by Ngati Te Ata,
although it was raised as an issue by Mr Greening, a submitter who is not local tangata
whenua. 753 As it has not been an issue pursued by Ngati Te Ata it is not necessary for us
to do anything more than record the history as Ngati Te Ata believe it to be. Mr Flavell
merely reiterated the importance of the site during the iwi presentation to the Board. 754
[559] Ngati Te Ata continue to assert Waiohua are the primary tangata whenua of the site,

although they are prepared to concede that Te Akitai are a hapu of Te Waiohua, having an
ancestor in common with Ngati Te Ata, namely Te Huakaiwaka (from whom the term
Waiohua is derived), and that both hapu are generally referred to as the twin pou of
Manukau. 755 Mr Flavell goes as far as recognising Te Akitai as having mana whenua to
Matukutureia. 756
[560] In their submissions to the Board, Ngati Te Ata stated that their “kaitiakitanga was

the quality” of their “mana whenua status to Matukutureia” and their “uncompromising
commitment and exercise of this principle that underpins [their] mana whenua status to
Maunga Matukutureia, the Manukau harbour and cultural surrounds.” 757 For Ngati Te
Ata, Maunga Matukutureia is the centrepiece of an important cultural network in
Manukau City that includes Matukuturua, the Manukau Harbour, the Puhinui Stream,
Otuataua Stonefields, Punaora and the associated wetlands. 758 The aspiration of Ngati Te
Ata is that the proposed men’s prison may become a whare wananga (school of learning)
Minhinnick v the Minister of Corrections (RMA A043/2004) p 43, paragraphs [200]-[201]
Ibid, p 43, paragraph [201]
752 Ibid, p 43-44, paragraph [202]-[204], [205]-[208]
753 Transcript, p 1036, Lines10-14
754 Transcript, p 1036-1037
755 AEE - Cultural Impact Assessment, p 26;
756 Transcript, p 1038, Line 4
757 Ngati Te Ata, Submissions to the BOI
758 Ibid
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for kaitiaki and the inmates where they can work together to restore the natural surrounds
of the area. 759
[561] Ngati Te Ata have generally agreed cultural effects will be mitigated by the

proposed conditions, but wanted to discuss further the possibility of cultural planting and
pou whenua in areas where there is an overlap between the secure perimeter and key
areas of significance to Ngati Te Ata, and in areas outside the secure perimeter, they
wanted to influence planting within the southern end of the site. 760 In terms of proposed
condition 20 dealing with what should happen in the event archaeological features are
uncovered, they wanted “iwi monitors” appointed to participate and engage on a regular
basis and monitor the proposed works. 761 They also wanted to reserve their right to
reconsider their agreement to the proposed men’s prison if there were any significant
changes to the NoR and proposed conditions. 762
[562] Ngati Te Ata want a close working relationship with Corrections and they have

indicated a desire to be involved in the PPP, as have some Te Akitai members. As they
understand it, the procurement process will require the PPP bidders and Corrections to
engage with them in the development of proposals. 763 The Kaitiaki Plan approved by
Ngati Te Ata sets out their views on the development of the proposed men’s prison. This
plan covers the nature of the relationships Ngati Te Ata seek, the kaitiakitanga objectives
they want addressed, the principles and tikanga they want to guide their relationships, the
contribution to community capacity building and rehabilitation sought, and their
expectation that the plan will inform all discussions for each stage of development. 764
Proposed condition 65 has been included by Corrections to ensure that the Kaitiaki Plan
has some significance as part of the altered Designation 288 if the NoR is confirmed by
the Board.
15.5.2.2

Te Akitai Waiohua

[563] Te Akitai Waiohua form part of the composite grouping which includes Ngati Pou

Waiohua, and Ngati Pare Waiohua. 765 All three of these iwi are members of the Waiohua
Ibid
Mr Olsen, Rebuttal, Attachment 2, Matukuturua Cultural Landscape Report, p 27,
paragraph [7.12]-[7.13]
761 Mr Olsen, Rebuttal, Attachment 2, Matukuturua Cultural Landscape Report, p 27,
paragraph [7.15]
762 Ibid, p 27, paragraph [7.17]
763 Mr Olsen, Rebuttal, Attachment 3, Kaitiaki Plan, (March 2011) p 4, paragraph [1.1]
764 Ibid, p 6-8, 12-17
765 Te Akitai, Exhibit 1, Review of the Matukuturua Cultural Landscape Report by Te Akitai
Waiohua, p 10, paragraph [4.1.4]
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– Tainui Confederation along with Ngati Te Ata, Ngati Tamaoho (Karaka and
Mangatangi) and Ngai Tai (Umupuia). 766
[564] According to the report produced by Te Akitai for this inquiry, Te Akitai remained

at Matukuturua after the death of Huatau, son of Huakaiwaka (founder of Waiohua). 767
Te Akitai Waiohua and Ngati Pou Waiohua lived together at various kainga and
recognised each other as mana whenua due to their descent from a common ancestor. 768
[565] For Te Akitai, Matukuturua was the area of two ancient Waiohua paa that obtained

their names in the 17th century. 769 Te Akitai claim these paa as kainga, along with kainga
at Pukaki. 770 There is also reference to Manurewa receiving its name after a kite flying
competition between two grandsons of Huakaiwaka. These two people were known as
Tamapahore and Tamapahure. Evidently, Tamapahore was successful in the competition,
and the proverb, Te Manu Rewa o Tamapahore or the triumphant kite of Tamapahore
honours the occasion. 771 As Manurewa is within the general Puhinui area, the use of this
story demonstrates some ancient knowledge of the area.
[566] The lands at Wiri including Matukutururu (Wiri Mountain) and Takaanini are now

named after Wirihana Takaanini, a chief of Te Akitai and Ngati Pare Waiohua. Wirihana
lived at the time of the confiscations of land at Pukaki and Matukuturua in the 1860s.
These confiscations did not include the site, which had previously been sold in 1842. This
was also a time when he and members of his hapu were imprisoned by the Crown. 772 A
history of that imprisonment was provided in evidence from Karen Takaanini Wilson. Te
Akitai seek that this Board and Corrections provide for Te Akitai culture and traditions
associated with this land, by advising where those who died during Wirihana’s period of
imprisonment are situated, and allowing them to bless these sites and return the koiwi to
Pukaki. 773
[567] Te Akitai are now based at Pukaki Marae, Mangere. Te Akitai see the site as a

jigsaw piece that is part of the matrix of Waiohua occupation and use of Matukuturua,
which includes the paa, lava cave, the remnants of the 500 hectares of Stonefields, the

Ibid, p 11, paragraph [4.1.5]; Te Akitai Waiohua opening submissions, paragraph [1]
Ibid, p 11, paragraph [4.1.6]
768 Ibid, p 11, paragraph [4.1.6]
769 Te Akitai, Exhibit 1, Review of the Matukuturua Cultural Landscape Report by Te Akitai
Waiohua, p 12, paragraph [4.3]
770 Ibid, p 12, paragraph [4.3]
771 Ibid, p 12, paragraph [4.3.1]
772 Ibid, p 10, paragraph [4.1.1]- [4.1.2], [4.2]
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Manukau Harbour and the Puhinui stream. 774 Te Akitai seek remedial environmental
measures which include planting under their supervision, improving the water quality of
Puhinui Stream and high quality landscaping. 775 Te Akitai want Corrections to preserve
the remaining cultural features on the site. 776 They have also adopted the additional
requirements sought by Ngati Te Ata relating to the appointment of iwi monitors and
ongoing dialogue regarding planting, pou whenua and the like. 777
[568] The case for Te Akitai was that it had not been consulted on the NoR or the PPP. It

complained that the consultants for Corrections discussed matters with Brownie and Pare
Rauwhero, but they were not mandated to represent Te Akitai. These people, it was
suggested, have a conflict of interest as they have existing contractual relationships with
Corrections. The Trust claimed that only Karen Takaanini Wilson, as the Chair of Te
Akitai – Pukaki Māori Marae Committee and the Te Akitai Waiohua Iwi Authority was
authorised to represent Te Akitai. Corrections, it was submitted, had failed to follow
standard practice because it did not discuss the NoR or PPP with the appropriate
representatives of Te Akitai. 778 The Trust submitted that the evidence for Corrections
wrongly identified that Te Akitai supported the NoR and the PPP. 779 Until this was
acknowledged, and information pertaining to those members of the hapu who died in
custody during the 1860s was forthcoming, it was difficult for Te Akitai to agree to the
proposed men’s prison.
[569] In response, Mr Olsen advised that at the time of consultation he believed that Mr

Rauwhero had the necessary mandate to speak for Te Akitai. 780 Corrections also have an
agreement in place for the provision of services with Pukaki ki Akitai Limited run by the
Rauwhero whanau. This agreement, we were told, acknowledges the special place
Pukaki ki Te Akitai holds in relation to the women’s prison, as this entity has been
involved and has supported the women’s prison since its development. 781 These Te Akitai
representatives have become the kaitiaki of the facility. 782
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Te Akitai, Exhibit 1, Review of the Matukuturua Cultural Landscape Report by Te Akitai
Waiohua, p 13, paragraph [4.3.8]

Ibid, p 15, paragraph [4.3.13]-[4.3.15]
Ibid, p 29-30
777 Ibid, p 29, paragraph [7.3]
778 For an example of how consultation should have proceeded see Wairoa District Council
[2010] NZEnvC 420 (Env Ct) paragraph [59]
779 Te Akitai, Opening Statement, paragraph [5]
780 Mr Olsen, Rebuttal, p 2, paragraph [10]
781 AEE, Cultural Impact Assessment,p 19
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[570] In closing submissions Corrections advised the Board that as a result of concerns

raised regarding Te Akitai inmates imprisoned during the 1860s, Corrections had offered
a contract to Te Akitai (with input from the Office of Treaty Settlements) to provide
research on the point. 783 It was noted that Te Akitai’s report on cultural effects had been
received and only engagement on the topic of conditions remained outstanding. Te Akitai
are proposing alternative conditions requiring ongoing dialogue between mana whenua,
Corrections and the PPP, establishment of a mana whenua committee resourced by
Corrections which has the power to determine land use and landscape issues, all to be
fully resourced by Corrections with arbitration by the Auckland Council where there was
disagreement between mana whenua and Corrections or the PPP. 784 We were later advised
that no agreement on conditions was achieved between Corrections and Te Akitai.
[571] Frankly, we were left uncertain whether Mr O’Driscoll was prepared to abide the

decision of the Board or not, or whether Te Akitai objected to the NoR, as his
submissions on these issues were unclear. Furthermore, Mr O’Driscoll has argued that
the offer to enter a contract with Corrections regarding the Te Akitai prisoners that were
incarcerated was subject to Te Akitai agreeing to Corrections proposed conditions for this
NoR. He argued that this alleged demand was contrary to the RMA. In the last twenty
four hours he has tried to file authorities that he claims are relevant to this submission.
Whilst we consider that an ultimatum of the type he alleges if given by Corrections would
have been unwise, we do not consider the issue of that contract to be the breaking point
between the parties such that the issues under Part 2 of the RMA cannot be addressed.
Rather the contract should be pursued by both Corrections and Te Akitai as a joint project
to demonstrate each other’s commitment to laying a sound foundation for their future
partnership.
15.6

Evaluation of cultural effects

15.6.1 Ngati Te Ata and Te Akitai Waiohua
[572] We consider the conditions should be varied to include a condition for the

appointment of iwi monitors. Subject to our amendments to this and a number of other
conditions concerning the establishment of a tangata whenua committee, and the variation
to proposed condition 3, we are satisfied that the cultural effects on Ngati Te Ata and Te
Akitai Waiohua may be mitigated.
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Corrections, closing submissions, p 46, paragraph [88]
Te Akitai Waiohua closing submissions
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[573] We find merit in the idea of a tangata whenua committee but do not accept that the

power of veto is needed over land development and landscaping given all the other
conditions that will be imposed as part of the NoR if confirmed. The committee should be
co-chaired by the mana whenua iwi/hapu. Mana whenua members on the committee will
provide tangata whenua assessments, reports and any participation required by the other
conditions including those relating to the IDMS, the implementation of the Ngati Te Ata
Kaitiaki Plan and any similar agreement reached with Te Akitai. But this should not stop
the tangata whenua committee assisting mana whenua if invited to do so. In addition, the
committee will have input into the CIF and so it should be comprised of all tangata
whenua groups claiming an interest in the Auckland region. This committee may be a
reflection of the forum that currently exists for the Auckland Central Remand Prison. 785
We expect the role of this committee will continue to evolve and our expectation is that it
will also form part of the PPP arrangements with tangata whenua and Māori social
service providers.
15.6.2 Te Kawerau a Maki
[574] The evidence for Te Kawerau a Maki (“Te Kawerau”), was presented by Mr Taua,

the Chairman of Te Kawerau Iwi Tribal Authority, who is also affiliated to Te Akitai and
Ngati Te Ata. 786 He is also an ethnologist by profession, 787 and he is the Chairman of the
Mana Whenua (Iwi Whanui) Advisory Committee which provides advice to the
Department of Corrections on the operations of the Auckland Central Remand Prison. 788
Te Kawerau signed the memorandum of partnership creating that committee and it is
represented on that Committee. 789
[575] Te Kawerau say that they have ancient associations to the area and that Maki, their

eponymous ancestor, lived with his people in the Manurewa area. 790 Maki’s mana, in
their view, was such that many place names in the region are derived from him, including
the area widely known as Tamaki Makaurau, which encompasses the site. 791 Maki
broadened his sphere of influence from Manukau to the southern Kaipara. 792 Te Kawerau
also claim whakapapa connections to the area. 793

Te Kawerau Exhibit 2
Mr Taua, Evidence-in-chief, p 1, paragraph [1]
787 Ibid, p 1, paragraph [6]
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[576] Te Kawerau say they have had more than 600 years of history and ancestral

connection throughout the Auckland region and that they have been recognised as a
distinct iwi by the Waitangi Tribunal, the Office of Treaty Settlements, in Chapter 3 of
the ARPS, and in terms of the seat the iwi holds on the Council’s statutory board. 794
[577] Te Kawerau submitted that they should be treated in the same way as Ngati Te Ata

and Te Akitai, with recognised tangata whenua status over the area which includes the
site. They do not challenge the mana whenua status of Ngati Te Ata and Te Akitai. 795
[578] Their first issue concerned the nature and extent of the consultation undertaken with

them by Corrections. Mr Enwright argued that Corrections was under a legal duty to
consult pursuant to s 8(1)(k) of the Corrections Act and 36A(1)(b) of the RMA. 796 In the
alternative, having elected to consult, it was beholden on Corrections to consult properly
through meaningful and bona fide engagement with tangata whenua. 797 But it was
contended consultation in this case was glib and inadequate, with limited attempts made
to include Te Kawerau in the pre and post consultation rounds. 798 This, it was submitted,
was especially ironic given that Mr Taua was commissioned to produce a cultural
assessment for the site in 2002 when Designation 288 was proposed, 799 and that report
was prepared on behalf of Ngai Tai, Ngati Te Ahiwaru Waiohua and Te Kawerau. 800
[579] It was submitted that because Corrections had failed to consult them, Corrections

had not adequately considered any mitigation of the cultural effects concerning them.
Rather, it was submitted Corrections had adopted an exclusionary approach by only
providing for the groups it considered held mana whenua over the site. 801 It was noted
that Mr Olsen had stated that Te Kawerau’s “claimed mana whenua status” was through
their affiliation with Waiohua iwi of which Ngati Te Ata and Te Akitai are the dominant
groups. 802 Mr Taua contended that this statement clearly showed that Corrections had
determined who were tangata whenua. 803 He countered that this evidence was clearly
wrong as the Crown through the Office of Treaty Settlement process had accepted the
map depicting their area of interest which included the site. This map was produced for

Te Kawerau Iwi Tribal Authority, opening statement, paragraph [1]; ARS Chapter 3
Mr Taua, Evidence-in-chief, p 4, paragraph [15]
796 Te Kawerau Iwi Tribal Authority, closing submissions, paragraph [2]-[6]
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800 Ibid, p 3-4, paragraph [13]
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803 Mr Taua, Evidence-in-chief, p 2-3, paragraph [9]-[10]
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the Board as Appendix 2 to Mr Taua’s evidence-in-chief. 804 We note that the key to this
map states that it is not intended to identify exclusive claim areas or to fix or endorse
boundaries. It merely shows areas where Te Kawerau consider they have interests. We
also note that the cultural redress that may be offered under a Treaty settlement does not
include the return of lands in South Auckland in Te Kawerau’s name and those that may
be returned are mostly centred around the northern end of the area of interest including
Rodney, Hobsonville, southern Kaipara Waitakere. 805 Mr Taua indicated that negotiations
are continuing and may in the future include interests held in the southern part of their
area of interest. 806 Te Kawerau may also be involved in this area in relation to koiwi that
may be found in and around the Auckland International Airport. However, we note that
should koiwi be found, the process to be followed will be determined under the Historic
Places Act 1993.
[580] Mr Enright submitted that the identification of mana whenua status, while

important, is not the sole issue requiring consideration under Part 2 and s 171 of the
RMA. 807 He submitted Part 2 requires an approach that tangata whenua with an interest in
the proposal should be considered. 808 Thus in his view, Corrections had failed to
adequately assess the cultural effects on Te Kawerau, and that this exclusionary approach
was inconsistent with the principles of the Treaty of Waitangi identified in the Tamaki
Makaurau Report. (Wai 362) The principles relied upon including the principle of active
protection were expressed as follows:
“... active protection which expresses the Crown’s obligation to take active steps
to ensure that Māori interests are protected ... The importance of
whanaunatanga relates to the guarantee of rangatiratanga in article II. It
emphasises the need for the Crown to:
Understand the relationships (arising both from whakapapa and politics)
between all groups;
Act wherever possible to preserve amicable tribal relations; and
Act fairly and impartially towards all iwi, not giving an unfair advantage to one,
especially in situations where inter-group rivalry is present ...”

[581] Te Kawerau, however, conditionally supported the proposal provided amendments

were made in the manner they sought to the proposed conditions, 809 namely, the

Ibid, p 3, paragraph [12]
Ibid, Appendix 1
806 Transcript, p 1027, [25-26]
807 Te Kawerau Iwi Tribal Authority, opening submissions, paragraph [7]
808 Ibid
809 Te Kawerau Iwi Tribal Authority, opening submissions, paragraph [9]
804
805
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opportunity to complete an assessment of cultural effects and parity of treatment with
Ngati Te Ata and Te Akitai. 810
[582] Te Akitai challenged this claim to equal status. Te Akitai referred the Board to the

Auckland Regional Authority “Archaeology and History of Human Occupation of
Shakespeare Regional Park Report, North Auckland”. At page 33 of that report the
authors suggested that Maki with his brothers migrated north conquering various peoples
along the way, with Maki eventually settling at Te Korotangi near the mouth of the
Mahurangi River and later in southern Kaipara.
[583] Ngati Te Ata had a more inclusive approach and encouraged the participation of Te

Kawerau, but not necessarily as mana whenua. 811
[584] Corrections submitted that a genuine effort had been made to engage in pre-

consultation with Te Kawerau and that 812 no evidence had been presented by Te Kawerau
to explain its lack of engagement. Mr Olsen said that he attempted to contact
representatives of Te Kawerau by a series of phone calls and e-mails during the preconsultation phase. 813 When questioned on this point, Mr Olsen acknowledged that once
Te Kawerau were engaged it was too late, because discussions with Ngati Te Ata and Te
Akitai were well advanced into the full consultation phase. 814 Thus the first meeting with
Te Kawerau occurred on 4 April 2011 with a follow up letter dated 29 April 2011 which
only offered consultation around the PPP process. 815 This letter arrived only one day
before the Board’s hearing commenced. 816
[585] We have discussed Mr Enright’s submission regarding consultation under section

36A(1)(b)of the RMA in chapter 11. It has not been necessary for us to decide whether
there may or may not be a duty to consult under that section because, having elected to
consult, Corrections was under an obligation to ensure that such consultation was
properly conducted in accordance with established principles. This was clearly
understood by Mr Olsen and was outlined in the CIA. 817

Mr Wilson, Evidence-in-chief, paragraph [9]-[10]
Transcript, p 1038-1039, [40-46], [1-4]
812 Corrections, closing submissions, p 47, paragraph [92]
813 Transcript, p 270, [20-26]
814 Transcript, p 299, [15-21]
815 Transcript, p 271, [20-30] p 273, [9-15]
816 Transcript, p 271, [26-30]
817 AEE - Cultural Impact Assessment, p 20-21
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[586] There is no doubt in our mind that having elected to consult tangata whenua, Te

Kawerau should have been consulted as they have whakapapa and ancestral associations
with the areas within which the NoR site falls. The evidence establishes that as part of of
the Tainui confederation with whakapapa (genealogy) and kainga or nohonga (village)
associations to the area, they like the other Tainui ki Tamaki are tangata whenua of the
region. In this way their ancestral relationship could have been recognised and provided
for. The evidence is also that attempts were made to consult and those attempts were no
more or less than that used for Ngati Te Ata and Te Akitai pre-consultation. Once, Te
Kawerau were engaged, it seems to us opportunities should have been made to consult
them and the other affected tangata whenua on the NoR, the PPP and conditions. This
was all that was needed to recognise and provide for their associational relationship with
the site.
[587] We do not go so far as to confirm that Te Kawerau has mana whenua over the site,

as in our view this should be more carefully considered and only after independent expert
cultural and tribal landscape reports have more fully considered that issue. In this case,
we only have selected evidence prepared by parties with an interest in the outcome of
these proceedings. Thus we are not prepared to require that conditions be amended to
accord Te Kawerau the same status as Ngati Te Ata or Te Akitai. We are prepared to vary
the proposed conditions to what will essentially be inclusive tangata whenua provisions
recognising Ngati Te Ata and Te Akitai and any other iwi/hapu eventually confirmed as
holding mana whenua over the site. We agree that Te Kawerau should be on the tangata
whenua committee with the other Tainui ki Tamaki hapu, along with Ngati Whatua, Nga
Puhi and other recognised Tamaki Makaurau and North Auckland iwi. All of these should
have input into the CIF.
15.7

Other Māori issues and effects

[588] The issues concerning the rehabilitation of prisoners from other iwi and

involvement of Māori social service providers raise important social concerns that are
addressed in the chapter Minister’s objectives.
15.8

Findings

[589] Having reviewed the position of all those Māori identified with tangata whenua

interests, we are satisfied that the cultural effects caused by the proposed men’s prison
may be mitigated by conditions so as to ensure compliance with sections 6, 7 and 8 of the
RMA.
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16

LANDSCAPE, BUILDING PLATFORM AND DESIGN, AND VISUAL
EFFECTS

16.1

The issues and the evidence

[590] We include in this chapter the topics relating to landscape effects, building platform

and design, and visual and lighting effects. Under landscape effects we will consider the
significance of Matukutureia as a geological and cultural landmark. In the section
dealing with the building platform and design we will more specifically analyse the
parameters approach taken in respect of it and in relation to visual effects we will
consider overall whether the adverse effects are able to be effectively mitigated by
planting.
[591] The evidence on these topics was provided by Mr Goodwin (for Corrections), Mr

Jew (for the Council and the Local Board), Ms Gilbert and Dr Haywood (for the Volcanic
Cones Society) and Mr Scott (for Vision Manukau). Prior to the hearing these witnesses
(apart from Dr Haywood) participated in expert conferencing, and throughout the hearing
the proposals relating to the building platform and design continued to be developed.
Significant progress was made reducing the areas of concern, and new conditions are
proposed, but the issues were unable to be completely agreed. Those in opposition still
maintain that the potentially adverse effects are still not able to be sufficiently identified
due to a lack of design detail, and they maintain an overall concern that visual and
landscape effects would not thereby be able to be effectively mitigated.
[592] There are a number of statutory and planning provisions that require consideration

under this topic and they will be considered as they properly arise.
16.2

The landscape value of Maunga Matukutureia

[593] A descriptive overview of the general landscape and its context is contained in

Chapter 4.1 of this decision. This was not in dispute, but the significance that should be
attached to Maunga Matukutureia as a landscape feature was an issue, as was the extent
of the site which should not be built upon in order to recognise this. Whilst accepting that
Maunga Matukutureia is of local and cultural significance, Corrections did not accept that
it was of regional significance, or that it was an outstanding feature or landscape.
[594] All of the parties recognised Maunga Matukutureia and the Stonefields as key

landscape elements of local significance. The Volcanic Cones Society (“the Society”),
however, argued that Maunga Matukutureia has the potential to be more than just a local
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landmark and in the future could well be an accredited feature of regional significance. In
addition, the Society contended that, given the scale of industrial development around the
site, particularly to the north-west and east of it, the women’s prison formed an important
transition between it and the open spaces to the south-west. The Society thought that
Designation 288 provided a “good landscape outcome” for Maunga Matukutureia but it
was concerned that this would be lost if the present proposal was approved, given the
scale of development that would exist closer to the mountain. The latter argument will be
developed more fully when we consider the built design aspect of the proposal, but to
some extent it overlaps and forms part of the consideration of landscape issues in the
round.
[595] In order to recognise the landform pattern and landscape character relationship

between the site, Maunga Matukutureia, the Mutukuturua Stonefields and Puhinui, 3.58
hectares along the western and southern boundary is proposed to have a building
coverage of no more than 20%. 818 This would include 25% of the secure area (“within the
wire”) and would result in a proposed building density akin to that found within the
secure area of the adjoining youth justice facility. Mr Goodwin’s view was that this
would provide a suitable transition between the open space areas to the west and south,
and the adjoining business land use activities to the east, which have higher densities.
[596] Ms Gilbert (for the Society) proposed a further setback based on the contours of the

site. 819 She maintained that such a setback or buffer was required to ensure appropriate
separation from the mountain, but also considered the Matukuturua Stonefields as part of
that landscape.
[597] Mr Jew (for the Council) provided a completely new proposal which he prepared

the night before he gave evidence, which among other things expanded the “no-build”
zone. 820 Because of the late production of this plan, it was not able to be put to any of the
other landscape witnesses, neither was anything like it raised at expert conferencing. We
are therefore unable to give this proposal significant weight, as it was not properly tested
or able to be properly considered by the other experts. We expand on our reasons for this
later in this chapter.
[598] The significance of the status and potential status of Maunga Matukutureia is

important in the context of Part 2 matters. Under s 6(b) of the RMA, a decision-maker is
required, in relation to managing the use, development and protection of natural and
Mr Hall, Rebuttal, Appendix C; Mr Goodwin, Rebuttal, paragraphs [7.1] and [7.4]
Volcanic Cones Exhibit 1
820 Auckland Council Exhibit 1
818
819
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physical resources, to recognise and provide for the protection of outstanding natural
features and landscapes from inappropriate subdivision, use and development, and this is
a matter of national importance.
[599] The experts agree that Maunga Matukutureia is not currently identified as an

outstanding natural landscape (“ONL”) or outstanding feature (“ONF”), and that ONLs
and ONFs need to be assessed at a district or regional level. 821 Nonetheless the
unchallenged evidence is that it is the southernmost volcanic cone in the Auckland
Volcanic Cone sequence and in many regards it cannot be separated from the
Matukuturua Stonefields around it which are now managed by the Department of
Conservation (“DoC”). The main evidence on this topic was given by Dr Hayward for
the Society and Mr Goodwin for Corrections. Dr Hayward was of the opinion that
Maunga Matukutureia was a feature of regional if not national significance when viewed
in conjunction with the DOC Stonefields Reserve and Mr Goodwin was it of the opinion
that it was of local significance only, as was not listed as a feature of regional significance
in Plan Change 8, which reassessed such matters based on the criteria established in
Pigeon Bay Aquaculture Ltd & Ors v Canterbury Regional Council .822 Ms Gilbert for
the Society thought that it might be an outstanding feature or landscape in the future, and
Mr Jew, a landscape witness for the Council, clearly considered it important.
[600] As noted, Maunga Matukutureia was not classified in the recent revision of the

ARPS Plan Change 8 (“Plan Change 8”). Mr Goodwin, for Corrections, had relied on
Change 8 in part, as had Mr Hall 823, for his assessment that this Maunga did not qualify as
a section 6(b) landscape matter of national (or regional) importance.
[601] The point at issue was, as all agreed, that while the cone is not currently scheduled

by the Council as an ONL or ONF, and clear space had been identified on the site for the
avoidance of accommodation buildings at least, the question of appropriate viewshafts
from within the site and from further afield remained in contention.
[602] It was Mr Smith’s representation 824 that reliance upon Plan Change 8 as a basis for

the contention that the maunga was not a regionally significant ONL or ONF was unsafe
because that plan change did not have the purpose of reassessing the merits of applicant
features but, rather, of reviewing viewshaft and other provisions relating to existing
scheduled volcanic features. In other words, no opportunity arose through that process
Expert conferencing document 18/4/11, paragraph 2(a)
[1999] NZRMA 2009
823 Mr Hall, Rebuttal, paragraph [137]
824 Mr Smith, Representation, paragraphs [7]-[8]
821
822

186

for a consideration of additional unscheduled features. Furthermore he submitted that at
the time Plan Change 8 was being developed, the general expectation was for Maunga
Matukutureia to be quarried out. That situation had been reversed with the Maunga and
associated Stonefields now being in public ownership through DOC.
[603] We note that Mr Smith is not a planning expert but was, he stated 825, closely

involved in the appeals on Plan Change 8 and clearly as an advocate for the protection
and preservation of volcanic features. However, no planning witness contested the
accuracy of Mr Smith’s understanding of the purpose of change 8 or his contention that
no new volcanic features were able to be placed on the table for consideration through
that process. Accordingly we accept his evidence on the point and agree that while not
currently identified as a regionally significant ONL or ONF, the planning policy has, in
all likelihood, not yet given due consideration to Maunga Matukutureia under its reserve
status. Furthermore, it is clear from the stance taken by the Society in this hearing that it
intends to continue to advocate that Maunga Matukutureia should be upgraded as a
regionally significant landscape, if not nationally and internationally significant.
16.2.1 Dr Hayward’s evidence
[604] Dr Hayward, an experienced geologist and author with expertise in the history and

landforms of Auckland’s volcanoes, gave evidence in support of the Society. He
provided us with important evidence about the history of Maunga Matukutureia and its
geological significance to the Auckland volcanic field. Maunga Matukutureia is one of
the volcanoes in the young Auckland basalt field which encompasses an oval shaped
from; Mt Albert in the west, Pigeon Mountain in the east; Rangitoto and Pupuke in the
north and Maunga Matukutureia in the south. Whilst the precise age of Maunga
Matukutureia is not known, Dr Hayward estimated that it is probably of a similar age to
the adjacent Wiri mountain, which erupted 32,000 years ago.
[605] We heard that, typically, Auckland’s volcanoes erupted in three different ways,

producing three different kinds of basaltic rock and three distinctly different kinds of
landform. Maunga Matukutureia contains evidence of all three kinds of eruption.
[606] Dr Hayward told us that small scale quarrying of Maunga Matukutureia’s scoria

cone began in the 1850s to supply metal for the nearby Great South Road, but large scale
quarrying of it did not commence until 1960. All of the cone has been extensively
quarried, except the “benched pyramid” that was left to support the summit water
825

Transcript p1082, [33]-[38]
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reservoir for Papatoetoe Borough. The reservoir was removed in 2010, although some of
the visual simulations 826 prepared for this hearing show the reservoir still in situ on 14
April 2010.
[607] Like all of Auckland’s scoria cones, Maunga Matukutureia was terraced and used

as a fortified pa by local Māori in pre-European times. The rich volcanic-derived soil on
the surrounding lava flows were intensively used by Māori for cultivation and growing
their kumara and other crops. The naturally stony surface of the flows were modified by
the gardening. Larger rocks were heaped into rows or mounds, often on top of natural
rock outcrops. The DOC reserve was created to protect the remnants of the Matukuturua
Stonefield gardening site and the remains of Maunga Matukutureia’s scoria cone. 827
[608] Between 1991 and 1992 Dr Hayward convened a group of Auckland volcanologists

who prepared an inventory and description of all the volcanoes in the Auckland volcanic
field. This group attempted to of assess the scientific and educational significance of
Auckland’s volcanoes. 828 At that time, quarrying was still highly active around Maunga
Matukutureia, and because the cone and southern part of the lava flow field were in
private ownership, it was deemed that quarrying would continue “to the end” as had
occurred at Wiri mountain. In terms of vulnerability, the volcano was classified as “site
already destroyed”. 829
[609] Dr Hayward told the Board that this preliminary assessment meant that Maunga

Matukutureia was not placed in the New Zealand Geo-preservation Inventory among the
list of geological sites considered to be of international, national or regional significance,
although in his opinion the ownership of the site now by DOC changes matters
considerably. 830
[610] Dr Hayward’s evidence was that since 1992 more of Auckland’s volcanoes have

been further damaged or fully removed by quarrying, especially in South Auckland (eg
Wiri Mountain, Maungatakatake, Otuataua, Puketutu, Otara Hill, Green Mountain) or
damaged and hidden by industrial subdivision (Otara Hill, Pukewairiki, Ash Hill,
Waitomokaia). Of the area that used to be Manukau City there are the sites of 19 of
Auckland’s 50 volcanoes with European quarrying badly damaging 6, and completely
Viewpoint N, Mr Goodwin Rebuttal, paragraph [4]
Dr Hayward, Evidence-in-chief paragraph [9]
828 Inventory of Quaternary Volcanoes and Volcanic Features of Northland, South Auckland
and Taranaki, Geological Society of New Zealand, Edited Kermode, Lo, Smith IEM, Moore
CL, Stuart RB, Ashcroft J, Nowell SB and Hayward BW
829 Dr Hayward, Evidence-in-chief, paragraph [10]
830 Ibid, paragraph [11]
826
827
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removing 11 of the 19 scoria cones, leaving only one in moderately good state (Mangere
Mountain) plus one small cone that has been removed and has since been restored
(Mangere Lagoon). In Dr Hayward’s opinion, Maunga Matukutureia is one of the six
which has been badly damaged.
[611] Since the inventory was first compiled in 1992 there has, in Dr Hayward’s opinion,

been a major upsurge in public awareness and what he described as “empathy with
Auckland’s volcanoes”. The Auckland volcanoes have been included on the official New
Zealand Government’s tentative list for World Heritage Nomination.
[612] Dr Hayward told us that, despite previously having been considered of limited

importance, a number of the quarried remnants of volcanic cones in Auckland have been
rescheduled as outstanding natural features in the Auckland City District Plan: Isthmus –
Operative 1999. In reassessing this geological heritage he referred to a template which
was developed listing the criteria for documenting and determining the significance of the
volcanoes and other features. This, he said, was to determine whether they could be
categorised with reference to section 6(b) of the RMA as “outstanding natural features
and landscapes that should be protected from inappropriate subdivision, use and
development.”
[613] Dr Hayward assessed these criteria and the values of Maunga Matukutureia in his

evidence. 831 His assessment was as follows:
(a) Geological significance – of citywide importance as the southern-most
volcano in the Auckland field and because it contains evidence of all three
styles of eruption;
(b) Rarity – partly as a result of the enormous loss of scoria cones through
quarrying, Maunga Matukutureia’s remnant cone is now one of only four still
standing at their former height (Mangere Mountain, Puketutu, Pigeon
Mountain) in the old Manukau City area);
(c) Scientific potential – moderate, with good exposures on the cone and the lava
field that can be better used to reconstruct the history of eruption;
(d) Representativeness – originally an excellent representative example of a
volcano that displayed landforms and rocks from all three styles of eruption,

831

Dr Hayward, Evidence-in-chief paragraph [19]
189

however the value of these have been degraded because of the extensiive
quarrying;
(e) Diversity – moderately wide number of different rock types and volcanic
landform features still survive;
(f) Group – considered to be a moderately important contributor to the values of
the Auckland Volcanic Field as a group of outstanding natural features
(g) Visual contribution – outstanding, as the distinctive pyramid shape of cone
remnant can be seen and recognised from high points all over Auckland and
from lower points closer to the volcano;
(h) Setting – moderate, as the cone shows the location of the volcanic centre and
source of the tuff ring and lava flows within the Stonefields Reserve;
(i) Past loss – substantial loss through quarrying, has removed 75% of the scoria
cone and its breached crater, and a similar amount of the lava flow field;
(j) Education and interpretation – considerable value as a marker for the
southern extent of the Auckland volcanic field. Also of educational value for
local schools and other groups who can see the cone as the location of one of
the two large volcanoes that erupted in the Wiri area. The rocks and
landforms also tell many stories about how the volcano erupted and how the
cone was modified, lived on, and defended by pre-European Māori;
(k) Community association (other than iwi values of Maunga Matukutureia
which are assessed separately) – community association with Maunga
Matukutureia is growing as the residential and industrial subdivisions expand
around it, especially with those who can see the prominent cone from their
local area;
(l) Historical association – in addition to the long Māori history of association
with Maunga Matukutureia, there is also the history of early European owners
who found the volcano and the later history of its role in supplying water to
the local area and the history of its destruction by quarrying.
[614] Overall, Dr Hayward rated Maunga Matukutureia as being of high importance and

he said its remnant cone and other features “easily surpass the threshold for being classed
as an outstanding nature feature and landscape that needs to be protected against
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inappropriate development.” 832 In his view Maunga Matukutureia should be ranked on a
par with scheduled features such as Big King and Three Kings, Pigeon Half-mountain,
Robertson Hill, Taylors Hill and Mt Richmond. His opinion was that this assessed rating
was consistent with the inclusion of the Stonefields as an identified site that would
comprise part of an Auckland volcanic field World Heritage nomination. 833 Finally, Dr
Hayward noted that as most of the quarrying in the Auckland volcanic field has stopped,
the restoration of some of Auckland’s volcanic cones can be contemplated and
undertaken. Should this occur in relation to Maunga Makututureia, Dr Hayward’s view
was that the value of the cone, especially its landscape value, would increase.
16.2.2 Mr Goodwin’s evidence
[615] Mr Goodwin, whilst accepting Dr Hayward’s expertise in relation to the mountain’s

geological significance made the point that landscape assessments consider a wider range
of qualifying factors including but not solely related to geology and geomorphology. He
referred to the modified Pigeon Bay 834 criteria, which include: natural science factors –
the geological, topographical, ecological, dynamic components of the landscape; aesthetic
values, including memorability, and naturalness; expressiveness (legibility): how
obviously the landscape demonstrates the formative processes leading to it; transient
values – occasional presence of wildlife; or its values at certain times of the day or year;
whether the values are shared and recognised; value to tangata whenua; and historical
association.
[616] It was evident that Dr Hayward was not aware of the Pigeon Bay criteria, and had

not read Mr Goodwin’s rebuttal evidence. 835 Furthermore, Dr Hayward accepted that his
assessment was largely based on geological factors, including geological education. 836
[617] Mr Goodwin did not consider Maunga Matukutureia to be an ONL or an ONF, and

therefore was of the opinion that s 6(b) of the RMA did not apply. The reasons he gave
for this assessment were:
(a) Earlier landscape assessments throughout the region undertaken by the
ARC did not consider Maunga Matukutureia and the Stonefields to be
outstanding or regionally significant;
Dr Hayward, Evidence-in-chief, paragraph[20]
Department of Conservation: Our World Heritage. A tentative list of natural and cultural
heritage sites.
834 Ibid
835 Transcript p 1110, lines 6-11
836 Transcript pp 1110-1111, lines 31-10
832
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(b) It is not listed in the ARPS as either an ONF or ONL, or a regionally
significant landscape;
(c) It does not meet (in his opinion) the threshold based on the landscape
factors listed in Pigeon Bay;
(d) It is not appropriate (in his opinion) for landscape architects to classify or
rank a landscape or feature as outstanding by undertaking an assessment in
isolation. He preferred the significance of landscapes to be determined
through a regional or district-wide assessment following classification of
landscape character, weighing of attributes and values, and public input
through the relevant planning process. 837
[618] Mr Goodwin referred to the ARC process undertaken in relation to Plan Change 8,

which considered ONLs (and directly related ONFs) across the region, confirming
existing areas and selecting new areas based on the modified Pigeon Bay factors. Mr
Goodwin’s assessment relied heavily on this process, which formed the basis of his
opinion that Maunga Matukutureia and the Matukuturua Stonefields are of local, not
regional, significance.
16.2.3 Ms Gilbert’s evidence
[619] Ms Gilbert’s opinion was that Maunga Matukutureia may be determined to be an

ONF “in the future”. 838 We do not take this to mean anything apart from the obvious fact
that Maunga Matukutureia has not yet been classified as such. Clearly, Ms Gilbert
thought this classification may change in the future.
16.2.4 Significance to Māori
[620] Maunga Matukutureia has significant archaeological and historical value as well as

being part of the cultural landscape and part of the ancestral lands of tangata whenua. We
have outlined these aspects fully in chapters 14 and 15.
16.2.5 Evaluation
[621] As noted above, Plan Change 8 did not identify Maunga Matukutureia as being a

feature of more significance than it is because that was, apparently, not within the scope
837
838

Mr Goodwin Rebuttal, paragraph [11]
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of that change. We think it likely that the real value of Maunga Matukutureia has not yet
been properly cosidered, given what we have heard about the geological, cultural and
historical significance of it. Whilst we are not prepared to determine that Maunga
Matukutureia is an ONF or ONL, the evidence we have heard so far weighs quite heavily
towards this possible conclusion, and certainly a conclusion that it is of regional
significance.
[622] Interestingly, the Council did not make any submissions on this particular aspect.

For the purposes of this hearing, we are not inclined to reduce the value of Maunga
Matukutureia as being of local significance only. We assess it to be of more value than
that, and we find that it is likely to be a feature or landscape of at least regional
significance and possibly national significance. We record that we have had regard to
s6(b) of the Act, but overall we agree with Mr Goodwin that it does not apply. This does
not, however, mean that we should not take a predictive and cautious view of the
landscape value of Maunga Matukutureia in our evaluation, particularly as it relates to
how the proposed built environment may impinge upon it.
[623] Section 149Q(2)(e) of the RMA enables us to recommend that changes be made to

a regional or district plan, or to a regional policy statement. Because of our findings in
the preceding paragraphs we fall short of making such a recommendation, but we hope
that the Council does undertake a review in relation to the regional significance of
Maunga Matukutureia.
[624] We have also considered the importance of maintaining viewshafts of Maunga

Matukutureia from the women’s prison, the youth justice facility and the proposed men’s
prison and for the public. We foreshadow that we agree in general with this and will
address it specifically later in this chapter when we deal with visual effects. However, in
anticipation of such a review, and in light of its importance, we signal here that we have
imposed additional viewshaft considerations to be explicitly made during the Integrated
Design and Mitigation Strategy (“IDMS”) process and before the physical layout and
design details are confirmed.
16.3

Building platform and design

[625] As already outlined, the parameters approach has been used in relation to the

building platform design for the proposed men’s prison. This has been done to enable
maximum flexibility in terms of design and layout for the PPP on the basis that the design
and layout approach taken by the successful bidder may be a critical part of their
approach to innovation and rehabilitation.
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[626] As we have already discussed, there is nothing inherently wrong with using a

parameters approach in relation to building platform design in the context of the
designation process. Indeed, s 176A which relates to the outline plan of works process
specifically contemplates that this may occur. Further, s149P(4)(c) provides that the
Board may waive the requirement for an outline plan to be submitted under s176A, but
equally implicit is that the Board may require one. The critical question for us is whether
the parameters that have been developed in relation to the building platform and design
are sufficient to enable us to adequately assess any adverse effects arising from them.
16.3.1 The issues and evidence
[627] A matter that was the subject of a great deal of submission, both expert and lay, was

that of the design of the men’s prison, particularly because it was of up to four storeys in
height and, until revised later in the hearing, with no bulk limitations.
[628] Expert evidence about design was given by Mr Goodwin (for Corrections), Mr Jew

(for the Council and Local Board), Ms Gilbert (for the Society), and Mr Scott (for Vision
Manukau). We do not cite the many submitters, most of whom did not seek to appear,
who commented on this matter as the issues were well covered by the experts who did
appear.
[629] At issue was the question as to whether the parameters approach and the associated

proposed conditions provided sufficiently for a proper consideration of design matters so
that the men’s prison “fits” into the surrounding urban form and context. This concern
was heightened, it seemed, by the fact that it would be the successful PPP bidder that
would develop and realise the design, potentially (or so it was alleged) at arms length
from any conditions set under the designation.
[630] Mr Goodwin contended 839 that he had fully described the urban form and context of

the site and its surrounds in his landscape and visual effects technical report (No 5) for
the AEE. It was Mr Goodwin’s evidence 840 that refining the development envelope to
give greater recognition to physical landscape features and allowing for better visual
connections by proposing building density controls and transitional grading through
building height controls, provided for more certainty of design outcome. This was further
enhanced by the proposed 75,000m2 gross floor area control. As he concluded 841:

Mr Goodwin, Evidence in chief, paragraph [33]
Mr Goodwin, Rebuttal, paragraphs [6]-[7] and [19]-[23]
841 Ibid, paragraph [42]
839
840
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“Although there is no design layout to review, with the additional analysis
undertaken and the building height and density amendments proposed, I
consider that the key landscape attributes surrounding the site would be
protected.”

[631] Mr Goodwin was in no doubt 842 that these amendments “...

would enable a
development to be integrated into its landscape setting ...”. He could not, of course,
“guarantee” this as that design work had not yet been done and, in answer to a question,
confirmed 843 that he knew of no working example of the sort of complex and integrated
documentary process envisaged by the proposed IDMS.

[632] It was Mr Jew’s initial opinion 844 that no urban design assessment had been

undertaken to establish a baseline against which:
“…a determination can be made as to the most appropriate manner in which the
building form, organisation, and detailing of the prison environment can be
structured to minimise adverse visual effects and create an environment that
reflects the diversity of the neighbourhood and the transitional character of the
site.”

16.3.2 The IDMS
[633] It must also be acknowledged that significant inroads were made during the course

of the hearing on the issue of design, which have resulted in Corrections’ proposed
consent conditions 10A to 11H. These conditions contemplate the preparation of an
IDMS for the entire designated site (including the women’s prison), which must be
submitted for the Council’s approval as part of the outline plan of works. The Council,
DOC, Ngati Te Ata, Te Akitai, (and any other mana whenua groups subsequently
recognised), Vision Manukau and the Society are to be given an opportunity to review
and comment on the draft IDMS prior to its submission with the outline plan of works.
There are then a set of principles and functions required to be set out in the IDMS that are
designed to “shape the visual mitigation strategy, ecological planting strategy and
comprehensive landscape plan”. 845
[634] The IDMS is also required to address building placement and form in relation to the

surrounding and proposed landscape context, specify building materials and colour,
proposed screening and planting, pest control measures, site preparation and remediation,
plant species selection, plant establishment and ongoing maintenance and monitoring

Ibid, paragraph [142]
Transcript p441 [38]-[44]
844 Mr Jew, Evidence in chief, paragraph [17.1], [17.3]
845 Proposed condition 10A(a)
842
843

195

requirements. 846 All buildings and external structures are to be designed and finished in
materials and colours that are generally visually recessive. 847 As part of the Landscape
Plan there is also a requirement to include a report by a suitably qualified and experienced
urban designer and landscape architect outlining how the design achieves the principles
of the IDMS, including how it achieves “a good interface with surrounding areas”. 848
[635] Mr Jew supported the IDMS in principle but was not persuaded 849 that it added

anything material, and he maintained 850 a lack of confidence in the outcome.
[636] Mr Scott seemed to us less concerned overall following refinement of the IDMS.

However, he noted 851:
“In my opinion, however, while the draft set of amended conditions provide an
improved level of comfort towards managing and monitoring the evolution of the
design and mitigation process in relation to:
•

Community involvement (sic) and mitigation

•

An improved spatial and built form outcome in relation to the
transitional contextural (sic) landscape setting

•

Improved clarity in relation to specific detail mitigation measures,

there remains an uncertainty and unease with the balance between certainty
and flexibility of the design outcome.”

[637] He remained concerned that what he termed 852 “the fundamental formative design

parameters” had not been defined and that the PPP approach could not guarantee the
outcome sought by the community. Under cross-examination he maintained this position
noting 853:
“Now, can I clarify that, because this is a very important point? It is important
when we interpret, or in interpreting the design process and the potential
outcomes that that interpretation does not get captured by the height, bulk and
density issues alone. The real interpretation is more complex than that.”

[638] In partial explanation of what he meant, Mr Scott stated 854:
Proposed condition 10A(b)
Proposed condition 10A(d)
848 Proposed condition 10A(e)(iii)
849 Transcript p1436 [16]-[23]
850 Transcript p1450 [30]
851 Mr Scott, Supplementary paragraph [3.1]
852 Ibid, paragraph [3.3]
853 Transcript p1347 [46]-[50]
854 Transcript p1349, [26]-[35]
846
847
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“As well as the idea that I have just been elaborating in terms of scale and
modulation, and height and form, the other matter is of course the relationship
of the building footprint to the open space and the juxtaposition and sort of
density in relation to those two factors – you know, how much open space, how
much built form. Those are important - - - parameters.”

[639] Ms Gilbert was similarly concerned that a built form transition had not been

proposed which, in her opinion,855 “…can also serve to avoid dominance effects and
reinforce the apron of the volcanic feature, thereby reinforcing the visual patterning of
the landform.” Her solution, in the absence of a clear design approach, was to
recommend a landscape setback or buffer, which has been discussed above.
[640] Under questioning, Ms Gilbert accepted 856 that the IDMS provided the opportunity

for input to design matters, with the qualification “In an ideal world” but still expressed
concern 857 at the lack of a detailed site analysis.
[641] We agree, as did all the experts, that the design of the proposed men’s prison will

be an important element in reducing its overall visual effect. Furthermore we accept that
the IDMS process could produce a satisfactory design outcome. We also recognise the
potential for tension between the functional security needs of a prison and the design
aspirations of interested persons. We have, therefore, provided additional direction to the
proposed IDMS conditions, particularly with regard to Maunga Matukutureia sightlines
and ground features that must be given careful consideration and should, where
practicable, be safeguarded.
16.3.3 Development controls
[642] In addition, development controls are also proposed, which place limits on the

height of buildings, fences, walls, lighting, security and communication devices, site
coverage and gross floor area of any buildings. 858
[643] As a result of these proposed development control conditions, the following can be

understood about the building platform:
(a) The site for the proposed men’s prison has been divided into an area which is
able to be built upon and an area which is not. 859 For the purposes of proposed
condition 40C, the term “buildings” is defined to include accessory buildings.
Mr Gilbert, Evidence in chief, paragraph [3.9]
Transcript, p1092 [1]-[4]
857 Transcript, p1097 [9]-[11]
858 Proposed conditions14A to D
859 Mr Hall, Rebuttal, paragraph [182.15]
855
856
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(b) The site coverage of the area able to be built upon is indicated on a
Development Plan 860 and is divided into two areas: Area 1 (being 143,989m2)
and Area 2 (being 35,798m2). Thirty-two percent of Area 1 and 20 % of Area
2 may be developed, which enables 3.58ha of the 18ha (or 20% of the overall
available site) to be used for buildings.
(c) The building height is transitioned from east to west across the site. 861
(i) In Area 1 the height is not to exceed RL 24.5m or four storeys
(whichever is the lower), excluding sloping roofs (limited to either
gable or hip) and other rooftop protrusions (including lift rooms and
plant) which can exceed this limit by up to 3m (ie 27.5m).
(ii) In Area 2 the height is not to exceed RL 19.5m, excluding sloping roofs
(limited to either gable or hip) and rooftop protrusions (including lift
rooms and plant) which can exceed this limit by up to 2m (ie 21.5m).
(iii)There is also provision for security or surveillance structures to
protrude above this maximum height, although in Area 1 these are still
able to extend up to RL 30.5m but in Area 2 they are limited to RL
21.5m.
(d) In addition, a gross floor area (“GFA”) restriction has been proposed to ensure
that the maximum growth floor area does not exceed a total of 75,000m2. In
addition, the gross floor area is defined both in terms of what it includes and
what it does not include adopting the GFA definition from the Auckland City
District Plan – Isthmus – Operative 1999.
(e) There is also a limit to the height of the secure perimeter wall or fence of 6
metres above finished ground level (but not in excess of the relevant RL
limit).862
16.3.4 Evaluation of building platform and design
[644] With the limits now provided in the proposed conditions, Corrections now say that

sufficient detail exists for us to properly assess any adverse effects arising from the

Figure 1, Boffa Miskell dated 4 April 2011
Proposed condition 40C
862 Proposed condition 40B
860
861
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proposed built environment for the proposed men’s prison. These potentially adverse
effects relate to the landscape, visual and cumulative effects.
[645] Both Ms Gilbert and Mr Scott now agree that the heights proposed are acceptable

and that the site coverage proposed is acceptable. 863 The outstanding issues for Mr Scott
and Ms Gilbert appear to relate to design, which are able to be covered during the IDMS
process, and for Ms Gilbert in relation to providing more of a buffer zone between the
base of Maunga Matukutureia and the proposed building area. Mr Jew (for the Council)
remained unconvinced.
[646] Mr Jew presented a series of visual simulations during the hearing. 864 In these

visual simulations he identified two building envelopes, one described as a “Hypothetical
Building Envelope” (Figures 1-25) and the other described as a “Perimeter Building
Envelope” (Figures 26-49). The building envelopes proposed were then analysed by Mr
Jew in accordance with the visual simulations which had already been prepared by Mr
Goodwin. We will return to these simulations in more detail later when we consider
visual effects. Nonetheless, the building envelopes used by Mr Jew, which were based on
Corrections’ evidence before the proposed conditions were amended, were challenged by
Corrections on the basis that they were not a credible building envelope. We do not need
to determine whether or not this is the case because of the significant amendments that
have now been made by Corrections to the building design platform and we accept that
proposed conditions relating to the gross floor area will reduce the effect of the
simulations prepared by Mr Jew by at least 60% in terms of building bulk.
[647] We do not think, however, that Mr Jew should be criticised for his approach, given

that we would have had significant difficulty in properly assessing the proposal without
the late amendments to the proposed conditions. In other words, the parameters proposed
before the late amendments were in our view insufficiently articulated to enable a
comprehensive evaluation of any potential adverse landscape and visual effects.
[648] In addition, however, Mr Jew produced a new plan containing proposed parameters

and limitations on the built environment on 24 May 2011. 865 The Council, the Local
Board, the Society, Vision Manukau supported the inclusion of a condition 866 which
essentially adopted the “no-build area” provided by Mr Jew in this exhibit. The no- build
Transcript pages1086, line 20; 1349, line 12; and 1356, line 46
Document entitled “Figures to Accompany Supplementary Evidence of Leo Andrew Jew,
dated 5 May 2011
865 Auckland Council, Exhibit 1, Transcript page 1434, line 44
866 Proposed condition 3
863
864
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area incorporates part of the buffer zone proposed by Ms Gilbert and it is argued that it is
necessary to ensure that the views towards Maunga Matukutureia from public vantages
such as the Puhinui walkway are thereby preserved as much as possible, and any other
impacts from the built environment are also minimised.
[649] Corrections does not accept this condition, and proposed an alternative, qualified,

no- build “accommodation” area identified as area “A” on the Heritage Areas Plan
prepared by Boffa Miskell, figure 2 dated 23 March 2011, Revision E.
[650] Corrections submitted that Mr Jew’s plan should be given minimal weight given

that it was a completely new proposal that had not been discussed at expert conferencing,
nor had it been put to any other witnesses. Furthermore, it was submitted that Mr Jew,
having conceded in cross-examination that he has no experience in designing prisons,
could not be said to know the minimum requirements of prisoners, or the types of
facilities and buildings that may or may not be needed for the prison. This inferentially
would affect his ability to propose such an area. 867
[651] Furthermore, Corrections submitted that its proposed condition, the significant

constraints on landscaping matters including the constraint of the GFA condition mean
that restrictions sought to be imposed by Mr Jew’s scenario were not necessary. We were
reminded that we must assess the proposal on its own merits and not be distracted by
“untestable” alternatives. 868
[652] Mr Smith for the Society submitted that the late production of Mr Jew’s proposal

was simply a continuation of the iterative process which had been undertaken during the
hearing, and that it simply followed on from Ms Gilbert’s buffer zone. This was
supported by the Council which continued to maintain that such limits were required in
order to mitigate any adverse landscape or visual effects.
[653] Whilst we accept that this process, due to the time constraints involved tended to

encourage changes to the proposal during the hearing, we need to take care when
evaluating evidence which is produced on a significant issue upon which there has been
no opportunity for comment by other experts. We are mindful in this case that
Corrections could have opposed the production of Auckland Council Exhibit 1 and,
further, that they could have asked to recall Mr Goodwin to give evidence on Mr Jew’s
proposal. Despite these factors, however, we find that the weight we can give to Mr
867
868

Transcript, page 1147, lines 39-48

Save the Point v Wellington City Council, Decision W/082/207 at [214]
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Jew’s proposal is somewhat limited because it was not able to be properly considered by
Mr Goodwin in particular.
[654] We are not therefore persuaded that the condition proposed by the Council and

others reliant on Mr Jew’s plan should be imposed. Similarly we are not persuaded to
adopt Ms Gilbert’s buffer zone line. We agree that there should be no buildings at all in
the area shown as Area A and that every reasonable intent should be taken to avoid
development that will interrupt viewshafts to Maunga Matukutureia. However, we do not
consider that of such immutable necessity as to merit a formal restriction by way of
condition.
[655] Subject to the matters we have mentioned above in relation to the building platform

and design, we are satisfied that with the conditions now proposed there is sufficient
certainty to enable us to consider any proposed landscape and visual effects.
16.5

Evaluation of landscape and visual effects

16.5.1 Visual simulations
[656] As we have said, Mr Goodwin produced a number of visual simulations in his

rebuttal evidence. The visual simulations identified various viewpoints of the site and
appear as Figures RO16 to RO66. There is no particular challenge to the methodology
employed by Mr Goodwin in preparing these viewpoints, and indeed they were used by
Mr Jew in his simulations of 5 May 2011. It was also accepted that the viewpoints
selected wsere representative and were within the New Zealand Institute of Landscape
Architect’s guidelines. Neither Ms Gilbert nor Mr Scott undertook a full assessment of
the visual impact of the proposed men’s prison from the identified viewpoints either using
the original or the new proposed parameters.
[657] Nine representative public viewpoints were selected to assess the potential effects

of the development envelope for the proposed men’s prison. 869 Mr Goodwin assessed the
adverse visual effects as ranging from low to moderate, with moderate effects ancicipated
from parts of the youth justice facility, Clendon Park, Maunga Matukutureia/Matukuturua
Stonefields and from the southern Puhinui Reserve. Mr Goodwin’s evidence was,
however, that once the existing and proposed planting is established to a height of 6-8
metres, these moderate effects would be reduced to a low level. 870 Correspondingly, Mr
Jew assessed the effects of viewpoints 1, 4 and 7 to be moderate, with viewpoints 2, 5 and
869
870

AEE, Appendix 5
Mr Goodwin, Evidence-in-chief, paragraph [85]
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6 to be significant. In relation to viewpoint 9 Mr Jew’s opinion was that the impact
would be high.
[658] Mr Jew also assessed five additional viewpoints, from Totara Park Lookout,

Hanford Place/Burundi Aveue foreshore, Maunga Matukutureia summit, the women’s
prison and the youth justice facility. He assessed the impact on the views from the
summit, the women’s prison and the youth justice facility to be significant, with the view
from Hanford Place/Burundi Avenue foreshore to be high, and the impact on the view
from Totara Park Lookout to be low.
[659] Given the new proposed conditions relating to height and gross floor area, we are

satisfied that there will be a significant reduction in the worst case scenario presented to
us by Mr Jew. Nonetheless, we share his concern that there will be adverse visual effects
from the youth justice facility and women’s prison, as well as from the WeymouthPuhinui Walkway (“the coastal walkway”). Somewhat obviously there would also be a
significant visual impact from the summit of Maunga Matukutureia, but we place less
weight on this, because the context provided from that view would encompass the
significant industrial type developments in the near vicinity.
16.5.2 Mitigation planting
[660] Having established that adverse visual effects will result from these viewpoints, we

need to assess whether or not the planting proposed will effectively mitigate those effects.
[661] Mr Jew was also concerned about the heavy reliance on the use of mitigation

planting to screen the proposed men’s prison. His main concern was the time it would
take for such planting to establish and achieve the desired result, given the challenges
associated with the soil, position, and climate of the area. He relied on the significant
failure of the mitigation planting imposed by the conditions in relation to the women’s
prison to support his view.
16.5.2.1

The women’s prison conditions

[662] By way of background we need to refer to the mitigation planting that was required

as a condition to the designation for the women’s prison. There was robust criticism of
Corrections’ purported failure to comply with condition 11 imposed by the Environment
Court in relation to the women’s prison. Corrections maintained that it partially complied
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with condition 11, but only because the planting undertaken struggled to survive. 871
Replacement planting was undertaken during the 2010 season, but as Mr Blakey noted he
did not observe any screen planting (live or otherwise) around the southern boundaries of
the women’s prison. 872 Mr Blakey also queried what measures would be taken should the
proposal be granted to ensure that future screen planting could be successfully
implemented in this particular environment.
[663] Mr Goodwin identified the two main reasons why much of the perimeter planting

for the women’s prison struggled as a lack of predator control, and inadequate plant
maintenance. In relation to the lack of predator control Mr Goodwin identified a
population of hares on the site and surrounding area, and goats as the responsible
miscreants. His opinion was that an effective predator control programme had to be put
in place, which would require liaison with DOC and the Council to ensure that pest
animals were controlled. Mr Goodwin accepted that an insufficient level of maintenance
during the plant establishment period had affected the health of many of the plants. To
remedy this, a remedial planting programme has been implemented. Mr Goodwin’s
opinion was that, provided predator control was undertaken and the site properly
prepared, plants should be able to be successfully grown and maintained on the site. 873
16.5.2.2

The proposed conditions

[664] We are satisfied that the proposed mitigation planting and the conditions are

sufficient to cover any adverse landscape and visual effects which might arise from the
proposal.
[665] We refer to chapter 18.2.1, where we specifically consider conditions that will

appropriately mitigate any adverse effects under this topic.
16.6

Overall finding

[666] We are satisfied that the proposed mitigation planting and the conditions are

sufficient to cover any adverse landscape and visual effects which might arise from the
proposal. We specifically cover the conditions required in chapter 18.

Mr Hall, Evidence-in-chief, Appendix 9
s42A Planning Report Part 1, page 26
873 Mr Goodwin, Rebuttal, paragraphs [49] – [51]
871
872
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17

OTHER EFFECTS

17.1

Ecological and stormwater effects

17.1.1 The issues and the evidence
[667] Given the modifications to the site by the former quarrying activities, the only real

ecological effects arising from the proposal concern those which arise in relation to the
man-made wetland in the southwest corner of the site.
[668] The AEE 874 identified and addressed these as relating to botanical, fresh water,

avifauna (birds) and herpetofauna (amphibians and reptiles) values, and concluded that
the proposal would have little if any adverse effects on either avifauna or herpetofauna.
Accordingly, the ecological evidence before the Board focussed on botanical and
freshwater effects.
[669] There was no real challenge to the evidence called by Corrections from Mr Slaven

(in relation to botanical ecology) and Mr Sides (in respect of fresh water ecology),
however Mr Fraser, a submitter from Clendon, was concerned about the loss of the
wetland.
17.1.2 The wetland
[670] The wetland is not evident in historical aerial photographs prior to the

commencement of quarrying, with the conclusion that it is of human origin and less than
40 years old. 875 The road to the south of the pond forms a drainage barrier or bund which
controls a maximum water level in the wetland. Water discharges from the wetland to
Puhinui Creek via a culvert under the road at lower water level. The wetland discharges
into an estuarine arm of the Puhinui Creek via groundwater seepage and overtops the road
during extreme weather events. The downstream receiving environment is designated a
“Coastal Protection Area 2”, 876 due in particular to its coastal vegetation sequences and
values for shore birds.

AEE Vol 2, 2A, Tab 6
Mr Sides Evidence-in-chief, paragraph [13]
876 ARPS Coastal
874
875
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17.1.3 Botanical ecology
[671] Mr Slaven’s unchallenged evidence was that the wetland comprises two distinct

vegetation types; a small (2,596m2) degraded sedgeland wetland (the “upper wetland”),
and a larger (4,173m2) intact raupo wetland with an area of open water (the “lower
wetland”). The proposal would result in the loss of the entire area of the upper wetland,
together with a small portion (527m2 or 13%) of the lower wetland. Attachments 1 and 2
to Mr Slaven’s evidence show the wetland habitats in terms of species and what would be
lost. In Mr Slaven’s opinion the upper wetland is of generally low quality and minor
botanical conservation value, with the lower wetland being of slightly higher quality but
also of minor botanical conservation value.
[672] The ARC has already granted consent for the reclamation of all of the upper

wetland, and the 527m2 of the lower wetland, meaning that overall 3,123m2 of wetland
will be lost as a result of the proposal. The ARC consent requires 1,369m2 of mitigation
planting to be undertaken either on or off the site. Following discussions between the
ARC and Corrections the preference of the Manukau City Council Parks department was
for replacement planting to occur at the headwaters of the Puhinui Stream (or tributaries)
and within public reserve land. An agreement was reached in October 2010 whereby
Corrections will implement riparian revegetation along the headwater stem of the Puhinui
Stream and Totara Park, and the Manukau City Council Parks department will fence that
area prior to the planting, given that Totara Park is grazed by stock. 877
[673] Overall Mr Slaven’s opinion was that the effect of the vegetation loss would be

minor and of local significance only, and that these effects could be mitigated by the
replacement planting to be undertaken in Totara Park.
[674] Mr Fraser appeared as a submitter. Mr Fraser is a young man of 21 years of age

who has lived all of his life in Manurewa, who has an abiding interest in birdlife and the
natural environment. He was concerned about the loss of the wetland. We acknowledge
Mr Fraser’s concern about the loss of the upper wetland and part of the lower wetland and
in particular his view, which was to some extent confirmed by Mr Slaven, that the
wetland is of local significance. Nonetheless we cannot escape the conclusion of Mr
Slaven that the botanical significance of both wetlands is minor and that there will be,
albeit not in the same specific area, benefit to the Manurewa community by the
replacement planting to be undertaken in Totara Park.

877

Mr Slaven, Evidence-in-chief, paragraphs [32]-[33] and Attachments 3 & 4
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[675] We accept that the evidence establishes that any adverse botanical ecological

effects arising from the proposal will be minor and are able to be appropriately mitigated.
17.1.4 Freshwater ecology
[676] Mr Sides’ evidence described the aquatic ecological values of the upper and lower

wetlands. The lower wetland, which will be largely retained, contains open water
habitats and supports native longfin eels and a moderate range of macroinvertebrate
fauna, including insects, snails and worms. As the upper wetland has no open water, it
supports fewer macroinvertebrates and no fish. Overall, Mr Sides’ opinion was that the
ecological significance of these communities is relatively low, but as the main open water
habitats will be retained, this will ensure that most of the aquatic ecological values
currently present will continue.
[677] Mr Sides considered that as stormwater from the proposal (both construction and

operational discharges) would be treated in accordance with regional guidelines prior to
its discharge to the wetland, those discharges would not have a significant adverse effect
on the existing values of the wetland. Mr Sides also considered that the loss of vegetation
associated with the loss of the upper wetland due to its reclamation could be appropriately
offset by the revegetation project located at Totara Park.
[678] We accept that the evidence establishes that any adverse freshwater ecological

effects arising from the proposal will be minor.
17.1.5 Stormwater effects
[679] Designation 288 for the women’s prison includes three conditions (21, 30 and 31)

relevant to stormwater management. 878 The proposal for the men’s prison seeks to carry
over these three conditions with minimal amendment. The women’s prison also operates
under a stormwater diversion/discharge consent, 879 which provides for several stormwater
treatment ponds on the overall site, some of which will be affected by the proposed men’s
prison.
[680] The evidence for Corrections, which was unchallenged, was presented by Mr Bird,

an engineer with Opus International Consultants Ltd. Mr Bird was involved in the
concept design of stormwater treatment, reticulation, and erosion and sediment control
measures in relation to the proposed men’s prison. He was also involved in the RMA
878
879
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aspects of servicing the site in relation to stormwater and erosion/sediment control, but
also liaised with his colleagues who were investigating water and wastewater servicing.
Two separate reports were prepared assessing the potential environmental effects of the
proposed men’s prison development with respect to stormwater. 880 These reports covered
the effects of long-term stormwater runoff and short-term construction runoff
respectively, and proposed methodology in mitigating these effects.
[681] In considering the existing stormwater infrastructure, Mr Bird concluded that

sufficient capacity exists currently, or can be made available, to supply basic
infrastructural services and, further, that the environmental effects associated with
stormwater and erosion/sediment control can be mitigated in accordance with normal best
practice procedures adopted in the Auckland region. 881 Mr Bird was also comfortable that
the conditions of Designation 288 relating to services could equally be applied to the
proposed men’s prison, subject only to some minor wording of requirements. 882
[682] Mention has already been made of the resource consents issued by the ARC in

August 2010 for the reclamation of the upper wetland (pond 1A) and the diversion and
discharge of stormwater from the proposed men’s prison. In his evidence Mr Bird
specifically referred to condition 7 of ARC Consent 37740, which sets out a number of
requirements for stormwater treatment and requires a detailed stormwater design to be
filed with the Council for approval, including sufficient detail to show that the standards
outlined will be met. In Mr Bird’s opinion the standards are appropriate and sensible, and
should mitigate any adverse effects.
[683] Mr Bird identified that no land use (earthworks) consent has been applied for to

date, as this consent would be the responsibility of the PPP once the configuration of
building platforms and carpark layouts is clear. 883 Condition 21, however, makes it clear
that all earthworks activity shall comply with the former ARC’s sediment control
guidelines and Council requirements. 884
[684] In conclusion, we are satisfied that any adverse stormwater effects are able to be

properly mitigated by the imposition of proposed conditions 40, 72 and 73.

October 2010
Mr Bird, Evidence-in-chief, paragraph [6]
882 Mr Bird, Evidence-in-chief, paragraph [7]
883 Ibid, paragraph [38]
884 TP 90, Erosion and Sediment Control Guidelines for Land-disturbing Activities in the
Auckland Region
880
881
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17.2

Traffic effects

17.2.1 The issues and the evidence
[685] An Integrated Traffic Assessment (“ITA”) was undertaken by Traffic Design

Group in relation to the proposed men’s prison in October 2019. 885 The ITA concluded
that the site is readily accessible via regional and district arterial roads, which connect to
wider national routes, and that the local roading network is appropriate for the
development.
[686] The main traffic effects arising from the proposed men’s prison relate to site access

and traffic generation, with car parking, construction traffic effects, and the need to
provide for alternative modes of transport also being raised as secondary issues.
Construction traffic effects will be dealt with separately later in this chapter in the context
of construction effects generally.
[687] Evidence on traffic effects was given by Mr McKenzie (for Corrections), Ms Joyce

(for the Council and the Local Board) and Messrs Segedin and Munro (for Auckland
Transport). As a result of expert conferencing, 886 all of the issues outstanding between
these experts were resolved, and it was agreed between them that Corrections’proposed
conditions 41A to H would effectively mitigate any potentially adverse traffic effects.
[688] Corrections’ proposed conditions provide for, address and require: roading

mitigation measures and controls on the prison’s operations to address predicted adverse
effects on the local road network (condition 41A); further assessment of the traffic effects
of the proposed prison at the outline plan of works stage (condition 41B); construction
effects (condition 41C); monitoring to be undertaken after the prison is operational to
ensure that the proposed mitigation (which is based on traffic modelling) is adequate to
address the real world effects, and for further mitigation to be undertaken if required
(condition 41D); the requiring authority, or its nominees, meet the cost of any mitigation
work required (condition 41E); a framework Travel Demand Management Plan
(“TDMP”) be submitted with the outline plan of works with the aim of encouraging
increased use of public transport and active modes and ride-share schemes as a means of
travel to the site (condition 41F); parking and cycle facilities at the proposed men’s prison
(condition 41G); and the Minister to take all reasonable steps to secure Kiwi Tamaki
Road as the appropriate access to the proposed men’s prison, with Hautu Drive as the
second option (condition 41H). These conditions are renumbered 86 – 93 in Volume 2.
885
886

Corrections Vol 2A, chapter 7
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17.2.2 Relevant planning instruments
[689] We note that the planners had not formally identified the Regional Land Transport

Strategy 2010-2040 (“the RLTS”) as a relevant statutory document. For completeness
we record that neither of the two Auckland Transport witnesses raised particular matters
of concern relating to the RLTS. Ms Joyce, (for the Council and the Local Board), sought
the addition of a condition requiring a TDMP in compliance with the RLTS. This
condition (condition 41F) as outlined above is now incorporated into the agreed proposed
conditions.
17.2.3 Site access
[690] The proposal provides access to the site from either Hautu Drive or Kiwi Tamaki

Road. Kiwi Tamaki Road is the preferred option, as Hautu Drive provides site access to
the women’s prison, and it is agreed that it is preferable to have a separate entrance to the
proposed men’s prison. Kiwi Tamaki Drive provides access to the youth justice facility,
and in order for it to be used as an entrance for the proposed men’s prison, an alteration to
CYFS designation will need to be approved. We were advised during the hearing that
this process is well advanced.
[691] The Board visited the site and inspected the access to the site of the proposed men’s

prison from McLaughlins Rd, Hautu Drive and Kiwi Tamaki Rd, as well as the Ha
Crescent and Hautu Drive access points to the women’s prison. Particular note was made
of the need to address Bolderwood Drive in any mitigation works made at the Kiwi
Tamaki intersection with Roscommon Rd. The site visit also highlighted the main access
via Wiri Station Road and connections to Highway 1 north and south the main trunk
railway stations, and the intersection of Roscommon Rd with the northwestern motorway.
[692] All of the ITA modelling was based on the proposed 1,500 bed prison resulting in

1,754 vehicles per day (“vpd”). 887 This would reduce to 1,222 vpd with a 1,060 bed
prison.
[693] If Hautu Drive is to be the main access, with upgrades agreed with Auckland

Transport at the intersection of Hautu Drive and Roscommon Road, the level of service
(“LOS”) (i.e. the ease with which traffic flows, ranging from A = free flow with delays of
less than 10 seconds to F = breakdown inflow with delays of a minute or more) at the

887

Mr McKenzie, Rebuttal, paragraph [44], Table 1
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morning and evening peak traffic periods (currently LOS B, which is very good) would
drop to LOS C, which is still considered good for peak period traffic. 888
[694] If Kiwi Tamaki Drive is the main access to Roscommon Road, the current level of

service at peak periods is LOS E . With the agreed mitigation measures proposed, being
right turn lanes on Kiwi Tamaki and Roscommon Roads with signal controls at the
intersection, it is expected the LOS will be LOS B. 889 If the proposed men’s prison uses
Kiwi Tamaki Road, both intersections will have LOS B.
[695] Investment Property Ltd (“IPH”) owns an adjoining commercial property in Hautu

Drive which is currently tenanted by Kiwi Steel, and strongly supported the use of Kiwi
Tamaki Drive as the principal access to the proposed men’s prison. Ease of access for
large trucks is a major issue for it, as large trucks routinely manoeuvre into and out of its
property directly in front of the proposed Hautu Drive access.
[696] IPH sought a new condition reflecting an agreement reached between Corrections

and itself in December 2010 890 as follows:
Craig [Erskine] has asked me to advise you the following in respect of the Kiwi
Tamaki Road access to the proposed men’s prison:
Negotiations between Corrections and CYFS to secure access to Kiwi Tamaki
Road over the CYFS land are now well advanced.
Corrections can now confirm that the principal operational and construction
access to the proposed men’s prison will be from Kiwi Tamaki Road rather than
Hautu Drive. Kiwi Tamaki Road, as the principal operational access, will
provide for staff, visitor, and delivery vehicles to the men’s prison. Hautu Drive
may be used as secondary delivery access (not staff, visitors or primary
delivery) however that would be expected to be limited to occasional goods
delivery or service vehicles. Both would remain as access options for
emergency purposes.
These changes will be confirmed to the Board of Inquiry hearing by Corrections.

[697] IPH then agreed to withdraw its submission in opposition to the proposal and

lodged a new submission in support. 891 IPH submitted that the new proposed condition
does not reflect the agreement reached, particularly as it relates to construction and
primary delivery access, which the December agreement stipulated would be from Kiwi
Tamaki Drive.

Integrated Traffic Assessment report, 19.5.1
Integrated Traffic Assessment report, 19.5.2
890 Submissions counsel for IPH, paragraph [2.2]
891 IPH submission, 17 December 2010
888
889
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[698] Corrections confirmed its preference that the principal operational and construction

access to the proposed men’s prison be from Kiwi Tamaki Road rather than Hautu Drive,
and that it would provide access for staff, visitor, and delivery vehicles. The proposal
contemplated the use of Hautu Drive as a secondary delivery access, limited to the
occasional goods delivery or service vehicle. Both are proposed to remain as access
options for emergency purposes.
[699] Understandably, Corrections wishes to maintain the option of using either road as

access to the proposed men’s prison until the alteration to CYFS designation is
determined. Condition 41H is proposed in good faith to ensure Kiwi Tamaki Road is
used as the principal access, should that be possible.
[700] We well understand IPH’s frustration at the turn of events. Nonetheless, whilst

Corrections appears to have felt that it could confirm the access from Kiwi Tamaki Road
rather than Hautu Drive in December 2010, that does not reflect the current legal position.
Until the designation over the CYFS land is altered Corrections is not in a position to
confirm it in an absolute sense. This is no doubt why Corrections wishes to provide in
the proposed conditions for the principal operation access to be either from Hautu Drive
or Kiwi Tamaki Road.
[701] Nonetheless we are of the view that the conditions can be strengthened to indicate

that the preference, should it be able to be acquired, is for the principal operational access
to be from Kiwi Tamaki Drive. We also are of the view that the condition can further
place an obligation on the Minister to use her best endeavours to achieve this option. We
do not support the principal access being from Hautu Drive but we do not go so far as to
prevent it. We envisage real potential problems relating to the management of visitors
should Hautu Drive be the principal access to both the women’s and the proposed men’s
prisons. This is not strictly speaking an issue relating to traffic effects, but one which for
convenience should be dealt with here. It seems to us inevitable that there will be an
overlap in scheduled visitor appointments for the women’s and men’s prison which,
despite careful management, may still be problematic.
[702] Accordingly, we agree that the principal access to the proposed men’s prison should

be from Kiwi Tamaki Drive. The proposed conditions cover this and we continue to urge
the Minister to obtain the necessary approvals.
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17.2.4 Car parking
[703] Car parking will be required for staff, visitors and tradespeople accessing the

proposed men’s prison.
[704] There is adequate land for the necessary parking on-site should either Hautu Drive

or Kiwi Tamaki Road be the principal access to the site. 892 There was no dispute that
there is sufficient space for car parking
[705] Mr McKenzie’s evidence was that prison staff prefer to drive to work for perceived

safety and security reasons, as many are shift workers. The change-over times of the
proposed staff shifts are specified in condition 41A, in order to avoid adverse effects on
the local road network.
[706] The staff parking needs, if all travelled by car, are 338vpd, but custodial staff will

be on rotating shifts changing at 2pm, 10pm and 6am. There will also be parking
required for visiting contractors and services, with manoeuvring space for deliveries.
This space will be separate from visitor parking, with separate entrance and egress. In
our view, there would also need to be a coordinated approach adopted by the management
of both prisons to ensure that, as much as possible, the visiting times do not significantly
overlap.
[707] Visitor parking through a separate entrance is proposed to allow for approximately

273 vehicles per day. We were told that visitor times are by appointment and spread
through the day, so it is unlikely that visitor departures would fall in peak traffic
periods. 893 It is proposed that the visitor parking area is screened and separated from the
staff car park. It is proposed that the visitor car park is designed with no more than 100
spaces provided in a block, with safe walking access provided to the visitor entrance at
the proposed men’s prison.
[708] We require an additional condition to ensure that visitor hours between the two

prisons are staggered as much as practicable to avoid overlap.
[709] We are satisfied that on-site parking requirements are able to be met for both the

women’s prison and the proposed men’s prison. The requirements are subject to the

892
893

Mr McKenzie, Evidence-in-chief, paragraph[135] and ITA paragraph [19.3
Mr McKenzie, Evidence-in-chief, paragraph[97]
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outline plan of works which will include the specific details of proposed parking areas,
which in our view will satisfactorily deal with car parking issues.
17.2.5 Other modes of transport to the site
[710] Although the proposed site is able to be accessed on foot, distances would be too

great for this to be practical for significant numbers of staff or visitors. On an earlier site
visit, the Board visited the location of the proposed walkway and boardwalk linking the
Clendon and Matukutureia reserve. When the coastal walkway is completed, this will be
the most attractive pedestrian approach for walking and cycling from Clendon, provided
Corrections allow access to the site from the walkway. This is intended to provide offstreet walking and cycling access to the site. There are also footpaths on both sides of
Hautu Drive and on both sides of Roscommon Road in the vicinity of the site that
terminate at the Wiri Station Road intersection to the north. To the south of the site
starting at the Kiwi Tamaki Road intersection, footpaths are provided only on the east
side of Roscommon Road.
[711] There are currently no dedicated cycle lanes on Hautu Drive, Roscommon Road or

Wiri Station Road, although the former Auckland Regional Transport Authority’s
Regional Cycle Network identified Roscommon Road as being equipped with on-road
cycle lanes. Roscommon and Wiri Station Roads are local arterial roads carrying high
volumes of truck traffic.
[712] Pedestrian access provided from visitor carparks, Hautu and Kiwi Tamaki Roads,

and the future coastal walkway, need to be safe and duly consider the security measures
likely to be employed by the PPP to manage visitors.
[713] As we have noted above, Mr McKenzie’s evidence was that as prison staff work on

rotating shifts, they seem to prefer the security and flexibility of private transport.
Corrections have nonetheless liaised with Auckland Transport regarding possible public
transport options for staff and visitors. 894
[714] Corrections’ proposed condition 41F requires a TDMP to be submitted with the

outline plan of works for the proposed men’s prison. The aim of the TDMP is to
encourage increased use of public transport and active modes (such as walking and
cycling) and ride-share schemes as a means of travel to the site. The TDMP plan requires
input from Auckland Transport, and is to be reviewed annually.
894

Mr McKenzie, Rebuttal, at paragraph [11]
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[715] Corrections’ proposed condition 41G requires the proposed men’s prison to allocate

at least 20 parking spaces for multi-occupancy vehicles, and to provide at least 10
covered and secured cycle stands for staff and 5 cycle stands for visitors, and a minimum
of 2 showers/changing rooms within the staff facilities if they are not already provided.
[716] We find that Corrections’ proposed conditions 41F and G (conditions 91 and 92 in

our decision) appropriately encourage the use of alternative modes of transport to the site.
17.2.6 Findings
[717] In conclusion, we are satisfied that any potentially adverse traffic effects arising

from the proposal are able to be effectively mitigated by proposed conditions 41A to H.
17.3

Air quality effects

17.3.1 The issues and the evidence
[718] The key issues of concern relating to air quality effects were first, whether the

construction and operation of the proposed men’s prison was likely to give rise to adverse
air quality effects; and secondly, whether the addition of the proposed men’s prison
would be likely to create reverse sensitivity effects on existing lawfully established
industries in the adjacent Business 5 and 6 zones, particularly as these heavier industrial
zones are in short supply regionally.
[719] Evidence on air quality effects was given for Corrections by Ms Ryan, a senior air

quality consultant with SKM, who was the principal author of the background technical
report on this topic for the AEE. 895

895

AEE: Air Quality, Vol 2B: Technical Reports & Consultation Report
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[720] Ms Ryan’s technical report was reviewed for the EPA by Dr Boddy (SLR

Consulting Ltd), and his report was peer reviewed in turn by Ms Metcalfe (Emission
Impossible Ltd). The overall assessment 896 was that the methodology used was
comprehensive and “in accordance with the recommendations of the relevant MfE and
ARC guidance”. Subject to some additional amendments, Dr Boddy and Ms Metcalfe
concluded 897 that Ms Ryan’s conclusions met the information test of “adequacy”.
[721] Ms Ryan’s evidence was not contested by any party at the hearing, neither were any

additional air quality conditions suggested for the proposed men’s prison.
17.3.2 Air quality effects from WOSL
[722] Ms Ryan provided background information on the post-construction air monitoring

of air quality required by conditions attached to Designation 288 for the women’s prison.
The potential for adverse air quality effects to arise from WOSL (in particular the
Volatile Organic Compounds of benzene, toluene, ethyl benzene and xylene, and odour)
had been a significant area of concern during the hearings for the women’s prison, and
conditions had been imposed requiring the retrofitting of a mechanical ventilation system
to the women’s prison if air quality monitoring results indicated that necessity. Ms Ryan
advised us that no retrofitting was required because the results of the monitoring
programme were below the trigger points, but reminded us that that condition remained
alive should the situation change. 898
[723] As no adverse air quality effects have eventuated from WOSL on the women’s

prison site under normal operating conditions, we accept that none are likely to occur on
the proposed men’s prison site as it will be further away from WOSL.
17.3.3 Air quality effects from the men’s prison
[724] Potential air quality effects during construction (i.e. dust) are discussed in the

construction effects chapter.
[725] The only operational air quality effect identified for assessment was that associated

with increased traffic movements. Ms Ryan considered that potential air quality effects
arising from an additional 343 vehicles per hour during morning and afternoon peak
Review of the Air Quality & Reverse Sensitivity Assessment for the Proposed Wiri men’s
prison, paragraph [54]
897 Review of the Air Quality & Reverse Sensitivity Assessment for the Proposed Wiri men’s
prison, paragraph [64]
898 Transcript p314 [22-29] and Ryan, Evidence-in-chief, paragraph [49]
896
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periods along the access road forecast by Traffic Design Group for the original 1500
prisoner facility. She considered this to have a “less than minor air quality effect” . 899
Clearly a reduction in prisoner capacity to 1060 would mean a reduction in traffic flow
volumes with a corresponding lessening even of that effect in any event.
17.3.4 Reverse sensitivity effects on Business 5 and 6 activities
[726] The ARP Air, Land and Water 900 imposes an Industrial Air Quality Management

Area (IAQMA) as an overlay over the Business 5 and 6 and Quarry zones in the area,
including the site. Mr Hall 901 described the purpose of this overlay as follows:
“The purpose of the IAQMA is best described in policy 4.4.7 from the Auckland
Regional Plan: Air, Land and Water. This policy states that to avoid or minimise
adverse effects from competing and incompatible land uses, including reverse
sensitivity, activities shall locate within an Air Quality Area suitable to the nature
of the activity and/or manage air discharge effects commensurate with the
receiving environment and/or maintain adequate separation distances.”

[727] Some submitters were concerned about the potential for the above policy objective

to be frustrated by the further development of a non-industrial, in some senses residential,
land use activity and noted that such zoned land was regionally scarce. This issue was
more fully addressed by Ms Ryan in evidence, who concluded 902:
33.
In my view, more than minor reverse sensitivity effects as a result of the
prison development are considered unlikely to occur based on:
33.1
the nature of the activities that are already located to the east and west
(being both commercial and industrial);
33.2
the extent that the activities are already required to control their air
discharges to avoid significant adverse effect by way of resource consent;
33.3
the imposition of minimum standards of air quality to protect health
within the IAQMA;
33.4 that there will be a reasonable separation distance to Business 6 land to
the north with a 270 m separation distance from the secure perimeter of the
proposed men’s prison.
33.5 That while the separation distance to land to the east and west is less
than 270 m, the mix of uses allowed for in those areas as set out in the s149
G(3), starting at page 35, indicates that use will be similar to those activities
already established and as such reverse sensitivity effects as a result of the
prison are considered unlikely.

Ms Ryan, Evidence-in-chief, paragraph [11]
Mr Hall, Evidence-in-chief, Appendix 6
901 Ibid, paragraph [92] (and in Hall, Supplementary, paragraphs [41-42])
902 Ms Ryan, Evidence-in-chief, paragraph [33]
899
900
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[728] Of particular note was Ms Ryan’s confirmation 903 that the minimum air quality

health standards that apply under the IAQMA are set for long term (i.e. chronic)
exposure and therefore cover the situation where a person is exposed over a 24 hour
period, as would be the case for both the women’s and the proposed men’s prisons. Ms
Ryan 904 also drew attention to the fact that current consented activities include both
commercial and industrial uses (i.e. includes offices and food outlets, not just noxious
industries).
[729] In our view, as there is no vacant and readily available industrial land immediately

adjacent to the east, west or south of the site and the northern part of the site is already
lawfully occupied by the women’s prison, there is little real potential for a reverse
sensitivity argument to arise.
17.3.5 Findings
[730] We find that it is unlikely for any adverse air quality effects to arise in connection

with the proposed men’s prison and, if such effects did arise, they are more likely than
not to be less than minor. The existing air quality conditions attached to the women’s
prison will continue.
17.4

Lighting effects

17.4.1 The issues and the evidence
[731] The issues of concern relating to lighting effects were first, whether the

construction and operation of the proposed men’s prison was likely to give rise to adverse
light effects beyond the site; and secondly, whether the construction and operation of the
proposed men’s prison was likely to give rise to adverse light effects on the women’s
prison.
[732] Evidence on lighting effects was given for Corrections by Mr Kern, a consultant

illumination engineer, the principal author 905 of the background technical report for the
AEE. Mr Kern acknowledged 906 that he had not designed lighting for a prison.
[733] Mr Kern’s technical report was reviewed for the EPA by Messrs Grunsell and

McKensey of LDP Ltd. Their overall assessment 907 was that:
Transcript p315 [37–43]
Transcript p316 [17-21]
905 AEE, Lighting, Vol 2B: Technical Reports & Consultation Report
906 Transcript p252 [24-37]
903
904
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“Subject to further information to be provided by the AEE … there is sufficient
information provided ... The Board of Inquiry should also be able to adequately
determine the potential effects of lighting associated with the project, both
during construction and ongoing operation.”

[734] Neither Mr Grunsell nor Mr McKensey gave evidence.
[735] Mr Kern’s evidence was not contested by any party at the hearing. Conditions

requiring a Construction Lighting Management Plan and approval of a final External
Lighting Design Plan, compliant with AS 4282 (see below), were proposed.
[736] Potential construction lighting effects are discussed in the chapter dealing with

temporary construction effects.
17.4.2 Lighting effects on the youth justice facility
[737] Mr Kern noted 908 in the AEE that the nearest potentially affected residential facility

beyond the site is the youth justice facility. Mr Kern indicated that as that facility already
has external pole-mounted security lighting around its perimeter, this will effectively
counteract any additional perimeter lighting at the men’s prison, provided that it is not a
more intense light source, as light not have an additive effect.
[738] Mr Kern also noted 909 that there are no national external lighting standards for

prisons or correctional facilities, and the only district plan rules that apply 910 are
concerned with the interface between residential and business zones / properties (although
we note that, technically, the underlying zone is a quarry zone, and the youth justice
facility is underlain by a Business 5 zone).
[739] Accordingly Mr Kern proposed the adoption of the Australian Standard 911 AS

4282:1997 Control of the Obtrusive Effects of Outdoor Lighting in concert with the joint
Australian and New Zealand Standard 912 AS/NZS 11519.3.1:2005 Lighting for roads and
public spaces - Pedestrian area (Category P) lighting - Performance and design
requirements for outdoor carpark lighting in areas with a medium risk of crime.

Wiri men’s prison – Manukau, Quality Assessment Report for Lighting, paragraph [4.2]
AEE, Lighting, s[2.3]
909 AEE, Lighting, s[5.2]
910 AEE, Lighting, s[5.1.2]
911 AEE, Lighting, Attachment H
912 AEE, Lighting, Attachment I
907
908
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[740] A secondary issue concerned the night-time visibility of any illuminated wall. Mr

Kern noted 913 in response to questions from the Board that the choice of wall colour and
reflectivity required a balance between any possible off-site visual effect and the need for
appropriate visual security and lighting / power efficiency.
[741] We are satisfied that these are all matters that can be finalised through the proposed

appropriate management plans.
17.4.3 Lighting effects on the women’s prison
[742] Because of the proximity of the secure perimeter fences for the women’s prison and

the proposed men’s prison with their associated security and CCTV lighting, Mr Kern
acknowledged 914 that there was a risk of light spill or glare between the two. His opinion
was, however, that this could be “comfortably” managed through the final design process.
We accept this analysis
[743] No other lighting effects were identified affecting the women’s prison.

17.4.4 Other lighting effects
[744] While concern had been expressed regarding the potential for light effects on

aircraft approach flightpaths to the airport, even though these are not directly overhead,
Mr Kern reported 915 that the mitigation measures proposed had satisfied the Auckland
Airport management and were assumed to comply with Civil Aviation Authority of New
Zealand Rule 77 – Objects and Activities Affecting Navigable Airspace.
[745] Mr Kern concluded 916 that with appropriate design, and as the nearest formal

residential buildings at Clendon are some 0.5 kms distant, neither light spill nor glare
effects of more than a minor nature will occur. He also concluded that other effects (such
as sky glow, and effects on aircraft navigation, wildlife and road users) would be
negligible.
[746] A further issue raised concerned the night-time visibility of any illuminated

perimeter wall. Mr Kern noted 917 in response to questions from the Board that the choice
of wall colour and reflectivity required a balance between any possible off-site visual
Transcript p255 [9-26]
Transcript p251 [18-22]
915 Mr Kern, evidence in chief, paragraph [32]
916 AEE, Tab 10, Lighting, sections [6.3 and 6.4]
917 Transcript p255 [9-26]
913
914
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effect and the need for appropriate visual security and lighting / power efficiency. We are
satisfied that these are matters that can be finalised through the appropriate management
plans and as part of the proposed IDMS.
17.4.5 Findings
[747] We find that the potential for adverse lighting effects to arise in connection with the

proposed men’s prison is unlikely and, subject to the proposed required design plan
certification process, will be less than minor.
17.5

Acoustic/Noise effects

17.5.1 The issues and the evidence
[748] The key issues of concern relating to acoustic / noise effects were first, whether the

construction and/or operation of the proposed men’s prison was likely to give rise to
adverse noise effects beyond the site, and secondly, whether the construction and/or
operation of the proposed men’s prison was likely to give rise to adverse noise effects on
the women’s prison.
[749] Evidence on acoustic / noise effects was given for Corrections by Mr Robinson, a

consultant acoustic engineer, the principal author 918 of the background technical report
for the AEE.
[750] Mr Robinson’s technical report had been reviewed for the EPA by Mr Hunt (peer

reviewed by Mr Hannah) of Malcolm Hunt Associates Ltd.
assessment 919 was that:

Mr Hunt’s overall

The findings indicate the MDA Report accompanying the NoR has presented
sufficient information on the likely noise and vibration effects, and that the
conclusions reached in that report appear reasonable based on the criteria
adopted and the analysis provided.

Mr Hunt did not give evidence.
[751] Mr Robinson’s evidence was not contested by any party at the hearing. A condition

requiring a Construction Noise and Vibration Management Plan was proposed.

AEE: Acoustic, Vol 2B: Technical Reports & Consultation Report
Department of Corrections Wiri Prison Project – Noise & Vibration Assessment Review
Report, paragraph [19.2]

918
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[752] No amendments were proposed to the existing noise conditions for the women’s

prison under Designation 28.
17.5.2 Acoustic / Noise generation
[753] Potential acoustic / noise effects during construction are discussed in the temporary

construction effects chapter.
[754] Mr Robinson considered that the major noise generating activity at the men’s prison

was likely to be that created by activities such as outdoor recreation and sport rather than
mechanical (which are most likely to be contained within buildings). He acknowledged
that air conditioning, ventilation and extraction fans would need to be addressed.
17.5.3 Youth justice facility
[755] Mr Robinson

920

did not consider the adjacent youth justice facility a sensitive
receiver, but agreed that a degree of acoustic privacy was appropriate and
recommended 921 application of the residential noise performance standard. Mr Robinson
also noted 922 that no noise complaints had arisen from the operation of the women’s
prison – despite a reduction in the background noise environment due to less quarry
activity. He did not consider that any adverse noise effect would arise from the additional
traffic.
[756] Mr Robinson also noted that the reduction in capacity from 1500 prisoners to 1060

prisoners would have an associated reduction in noise emissions. He calculated 923 that
reduction as approximately 2 decibels, resulting in a not detectable overall reduction of
up to 1 decibel (because there would be negligible change to the noise emissions from
mechanical plant etc).
[757] Mr Robinson concluded 924 that with conventional noise mitigation operational noise

“would readily comply” with the most stringent night-time noise limit, as recommended,
of 40 dB LAeq.

AEE, Acoustic, s[5.2]
AEE, Acoustic, s[5.2]
922 AEE, Acoustic, s[4.0]
923 Mr Robinson, Rebuttal, paragraph [22]
924 Mr Robinson, Evidence-in-chief, paragraph 19.8
920
921
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17.5.4 Acoustic/Noise effects on the women’s prison
[758] Because of the proximity of the women’s prison, Mr Robinson conceded the

potential for noise effects and recommended 925 a design standard condition of 50/40 dB
LAeq to ensure that acoustic amenity between the two prisons is maintained. This could
be achieved either through a minimum 60m separation distance or a solid screen of at
least 5m in height. He further recommended that the noise limit should be set at the
respective inner security area boundary.
17.5.5 Acoustic/Noise effects on other sites
[759] Mr Robinson noted 926 in the AEE that the nearest sensitive residential receiver

beyond the site is some 500m to the south-east. He considered this distance sufficiently
remote as to be unlikely to experience any adverse acoustic / noise effect from the
proposed men’s prison.
17.5.6 Findings
[760] We find that any potentially adverse acoustic/noise effects which arise in

connection with the proposed men’s prison are able to be mitigated by the conditions
proposed, with the result that they will be less than than minor.
17.6

Services effects

17.6.1 The issues and the evidence
[761] Evidence on utility services effects was given for Corrections by Mr Bird, a

consultant civil engineer, and peer reviewer 927 of the background technical report for the
AEE prepared by Nihal Ginige and Annise Raea (‘the Opus Report”). The Opus report
covered the utility services of potable water supply, wastewater, gas, electricity and
telecommunications.
[762] The Opus Report was reviewed by Mr Wright for the Council. Mr Wright’s overall

assessment 928 was that:

Mr Robinson, Rebuttal, paragraph [18-19]
AEE, Acoustic, s[5.2]
927 AEE, Tab 14: Services, Vol 2B: Technical Reports & Consultation Report
928 MrWright, Servicing, Erosion and Sediment Control and Stormwater, paragraph [1]
925
926
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The “Opus Services Report” adequately details the servicing requirements and
Council accepts the conclusion that the network utility services required are
available at the site and have sufficient capacity to service the proposed prison.

[763] Mr Wright added that he anticipated further detail to be provided at the outline plan

of works stage. Mr Wright did not give evidence. The existing designation 288
conditions for the provision of wastewater drainage, water supply and network utility
services were recommended to continue unaltered.
[764] Mr Bird concluded 929 that there is sufficient infrastructure capacity available to meet

the requirements of the proposal.
17.6.2 Potable water supply
[765] Mr Bird noted 930 that Manukau Water Ltd (now incorporated into Watercare

Services Ltd) had confirmed that the existing public water supply system was adequate to
service the proposed development. The only outstanding issue was with regard to
pressure requirements for fire-fighting, which might require an on-site booster pumping
facility. That issue would, however, be dealt with as a Building Act 931 requirement
[766] Mr Bird noted that a 375mm diameter gravity sewer main runs through the site and

connects into Watercare’s South Western Interceptor. Manukau Water Ltd had
confirmed that the public wastewater system is adequate to service the proposed
development.
[767] The existing on-site wastewater pipe will need to be relocated and a wastewater

pump station is likely to be required because the levels are such that, if the main sewer
flows full, no sewage from the site will gravity flow. Taking this into consideration, Mr
Bird considered 932 servicing to be “feasible”.
17.6.3 Utility services (gas, electricity and communications)
[768] Mr Bird referred 933 us back to the AEE technical report on this matter noting that

either sufficient capacity currently exists or could be made available, noting that the gas
supply option may disappear by the time it is needed (because it is on a first-in, firstserved basis), but that other energy sources are available in that event.
Mr Bird, Evidence-in-chief, paragraph [6]
Ibid, paragraph [54]
931 Mr Bird, Evidence-in-chief, paragraph [55]
932 Ibid, paragraph [64]
933 Ibid, paragraph [66]
929
930
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17.6.4 Findings
[769] The Board finds that the potential for adverse utility services effects to arise in

connection with the proposed men’s prison are negligible, given the proposed conditions.
17.7

Construction effects

17.7.1 Background
[770] The detail of construction activity effects could not be ascertained because these

will be subject to determination by the successful PPP responder or bidder, however, they
were described in broad terms in the AEE and in the evidence.
[771] The AEE stated 934 that construction activities are anticipated to occur over 3-4 years

in five stages, broadly sequenced as follows:
Stage 1: Site preparation and enabling works.
Stage 2: Bulk earthworks.
Stage 3: Civil works.
Stage 4: Building works.
Stage 5: Commission.
[772] The principal construction access is proposed to be off Hautu Drive, Kiwi Tamaki

Road and/or McLaughlins Road. As noted in the chapter dealing with traffic effects,
Hautu Drive will only be considered if access from Kiwi Tamaki Road is not achieved.
[773] Bulk earthworks are expected to take around 60 weeks to complete and will depend

on parameters (such as excavation levels) yet to be determined by the successful PPP
bidder. For the purpose of assessment only, an approximate volume and area of
earthworks was indicated as 240,000m3 and 18ha respectively. The AEE also noted that,
if earthworks are undertaken over two seasons, less material would need to be exported
from and imported to the site than if the works were compressed into one season, because
more time would be available for drying unsuitable fill material and crushing the
remaining basalt resource on site for reuse.
[774] Indicative earthworks stages were identified as:

(a) Creating access points, site security and the contractor utility area.
934
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(b) Installing erosion and sediment control measures and overland flow diversions
and the like.
(c) Decommissioning the existing open drains over the southern half of the site
for future use as sediment channels.
(d) Bunding, dewatering and filling the upper wetland.
(e) Undertaking bulk cut and fill, including compacting and re-contouring the
remainder of the site.
Once bulk earthworks are completed and the site stabilised, all sediment control measures
will be de-commissioned and removed.
17.7.2 The issues and the evidence
[775] Construction effects were not dealt with comprehensively in the evidence, but in

constituent parts under the topic to which they related. Evidence on construction effects
was given for Corrections by a number of witnesses, and in particular Mr Robinson
(acoustic / noise and vibration), Mr McKenzie (traffic), Ms Ryan (air quality / dust), and
Mr Kern (lighting).
[776] As noted in these chapters dealing with these potential effects, evidence was not

generally challenged and the respective reviewers agreed with the findings and
conclusions subject to the imposition of agreed conditions.
17.7.3 Construction acoustic/noise
[777] Mr Robinson noted 935 that for construction noise, the daytime limit is relaxed by 20

decibels, with the limit being applied at the façade of the nearest building rather than the
boundary.
[778] In his opinion, under the applicable construction noise standard, mitigation was not

necessary at more than 65m from any noise source, that being the distance at which
noises likely to be generated by the most intensive activities 936 (such as rock breaking)
would decay sufficiently to comply with the standard. Mr Robinson disagreed 937 with a
suggestion made by Mr Blakey in his s24A planning review 938 that limitations should be
considered for construction hours. Mr Robinson noted that the relevant construction
Mr Robinson, Rebuttal, paragraph [9]
Mr Robinson, Evidence-in-chief, paragraph [19.4]
937 Mr Robinson, Rebuttal, paragraph [16]
938 Mr Blakey, Planning Report …Part 1, page [39]
935
936
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noise standard referenced in the proposed condition would ensure that noise emissions
from construction activities would be appropriate at all times. We note that this comment
was not carried forward into a recommendation in Mr Blakey’s second report and take
that to indicate his acceptance of Mr Robinson’s point. That also seemed the import of
his affirmative response 939 to a question as to whether he now accepted that matters raised
by him had been advanced sufficiently through amended proposed conditions.
[779] As construction work was likely to be undertaken within 60m of buildings at the

women’s prison, and possibly within 25m of the youth justice facility, Mr Robinson
accepted that this would need to be addressed specifically through the proposed
Construction Noise and Vibration Management Plan (as part of the proposed
Construction Management Plan). He suggested 940 that some screening is likely to be
necessary if rock-breaking or piling is required within the 65m separation contour.
[780] With regard to construction traffic noise, Mr Robinson noted 941 that the volume

forecast by Mr McKenzie (120 movements daily during earthworks, and between 500 –
800 vehicle movements daily at the peak of construction) would represent a 20% increase
over existing vehicle movements. This would equate to no more than a one decibel
increase and was, therefore, negligible.
17.7.4 Construction vibration
[781] Mr Robinson noted 942 that the majority of the work involving construction vibration

would occur at least 100m from the youth justice facility and that 50m was an appropriate
safety margin, given that he had determined 943 that construction vibration compliance
would normally occur at 30m from the vibration source. Blasting and rock breaking,
however, would be likely exceed the limit at 20m. If work is needed within 50m, then he
recommended 944 undertaking vibration monitoring to determine the contour of compliance
with the German Standard DIN 4150 3:1999 Structural Vibration – Effects on Vibration
of Structures as part of the proposed Construction Noise and Vibration Management Plan.
Mr Robinson also noted 945 that this standard is now widely used throughout Auckland and
New Zealand.

Transcript, p1527 [14]-[18]
Mr Robinson, Evidence-in-chief, paragraph [19.6]
941 Mr Robinson, EIA, paragraph [19.9]–[19.10]
942 Mr Robinson, Evidence-in-chief, paragraph [17.8]–[17.9]
943 Mr Robinson, Rebuttal, paragraph [14]
944 Mr Robinson, Evidence-in-chief, paragraph [17.9]
945 Ibid, paragraph [17.3]
939
940
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[782] Mr Robinson thought it unlikely that rock breaking would be needed for

construction of the secure perimeter fence – the point closest to the women’s prison (and
the Mothers and Babies Unit in particular). He was, however, confident 946 that if that was
necessary it could be addressed both through the proposed Noise and Vibration
Management Plan as well as operationally by way of removal of those mothers and their
babies who might be affected. Mrs Robertson, the women’s prison manager confirmed 947
that alternative arrangements could be made for women and their babies if that was
necessary adding that they were usually away from those buildings during the daytime in
any event.
[783] Mr Robinson confirmed 948 that the women’s prison should be identified as a

sensitive receiver for both noise and vibration.
17.7.5 Construction traffic
[784] Mr McKenzie noted that the details of construction traffic will be finalised by the

successful PPP respondent but was able to conclude that any (or all) of the three optional
access routes – Hautu Drive, Kiwi Tamaki Road and McLaughlins Road – would be
suitable from a traffic engineering point of view in terms of 949 road design, built
condition, capacity and surrounding land uses. He also advised 950 that mitigation would
be necessary, because the assessed magnitude of effect 951 for the construction phase was
similar to that for the operating prison. This would have to await final details on matters
such as construction method, programme, earthworks requirements and prison design,
which will be determined later 952 at the outline plan of works stage.
[785] Mr McKenzie proposed a Construction Traffic Impact Assessment as part of the

Construction Management Plan.
[786] We note that the New Zealand Transport Agency submitted generally in support of

the NoR and raised no fundamental issues with respect to construction traffic. Auckland
Transport similarly sought to qualify conditions rather than oppose the NoR. In the main
the relief sought by Auckland Transport was not specifically directed at construction
traffic effects but at ensuring that the mitigation of / to the roading network is appropriate
Mr Robinson, Rebuttal, paragraph [15]
Transcript, p840 [4]–[13]
948 Mr Robinson, Rebuttal, paragraph [21]
949 Mr McKenzie, Evidence-in-chief, paragraph [144]
950 Ibid, paragraph [14]
951 Ibid, paragraph [142]
952 Ibid, paragraph [139]
946
947
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once the detail is known and the current working assumptions are firmed up. This
expectation was shared by the Council.
[787] For the record the Board notes that the expert traffic evidence is that Hautu Drive

would be suitable for the purpose, which assessment was made in full knowledge of
current use and activity. As we have found that access to, along and from Hautu Drive
creates no adverse traffic effects (other than the intersection matter for which an agreed
condition is proposed) in that there is both sufficient capacity and margin of safety, we do
not consider it necessary to adopt the remedy sought by IPH. In the event, we anticipate
that the outcome sought by IPH will be achieved, as its preference is the same.
17.7.6 Construction dust
[788] Ms Ryan noted 953 that the significant amount and timing of earthworks, and the

construction of the main access and car park, has potential for adverse dust deposition on
neighbouring activities. This is not unusual for large construction projects and mitigation
measures are standard practice. She was confident 954 that dust nuisance could be
controlled through those standard good practice dust control measures and recommended
they be addressed specifically in the proposed Construction Management Plan which is to
be submitted to council for approval prior to construction works commencing. Provided
those measures are implemented she considered that the adverse effects would be less
than minor.
17.7.7 Construction lighting
[789] Mr Kern noted 955 that lighting for construction activities, particularly in the darker

winter months, can be source of nuisance as no specific design or assessment applies to
such temporary lighting. He therefore recommended a condition requiring the
development of a Construction Lighting Management Plan to address this issue. That
recommendation has been incorporated into the recommended Construction Management
Plan condition.
17.7.8 Findings
[790] We find that any adverse construction activity effects can be adequately mitigated

by the proposed conditions being imposed.
Ms Ryan, Evidence-in-chief, paragraph [52]
Ms Ryan, Evidence-in-chief, paragraph [54]
955 Mr Kern, Evidence-in-chief, paragraph [27]
953
954
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[791] However, we note Dr Stewart’s evidence that the women’s prison had some 400-

600 construction workers on site. 956 As she notes, there was no analysis of where the
labour force needed for the proposed men’s prison would come from. 957 As she
suggested, the presence of such a large temporary workforce may lead to demands on
local accommodation within the immediate and wider impacted communities, but the SIA
and the evidence of Ms Pokura-Ward did not address this point. 958 Dr Stewart suggested
that in the short term and throughout the construction and early phases of operation the
impacted communities may experience considerable movement of people in and out of
these communities. 959 While Corrections replied that this was unlikely given experience
in the Auckland construction market where personnel are extremely mobile, it is a matter
that will need to be monitored.
18

CONDITIONS

18.1

Introduction

[792] A number of iterations of conditions were developed during the hearing, the final

set being provided by Corrections following the closing of the hearing on the 22nd June
2017. While many parties maintained their total opposition to the establishment of the
proposed men’s prison, the Board records its appreciation to all parties for their
willingness to engage with draft conditions despite that opposition.
[793] By the end of the hearing a set of 67 draft conditions (many with compound

subsections) had been prepared, of which the majority had largely been accepted by all
parties (with or without minor amendments) should the Board’s decision be to confirm
the NoR. These conditions are included as Appendix E. We do not discuss those
conditions specifically in this chapter but concentrate on those conditions that remained
in dispute. In the Board’s view, significant improvements had been made to the initial
draft set of conditions proposed by Corrections in Attachment I to the AEE as result of
matters brought to the hearing by parties. In particular we note amendments to the
development control, prisoner capacity, social and cultural impact, and risk conditions.
[794] We include as Volume 2 of this draft report and decision the conditions we propose

to avoid confusion with those which appear in Appendix E. We note for convenience that
we have renumbered conditions consecutively for ease of reference from 1 to 123. In the
Dr Stewart, Evidence-in-chief, p 31, paragraph [102]
Ibid, p 32, paragraph [106]
958 Ibid, p 32, paragraph [106]
959 Ibid, p 35, paragraph [117]
956
957
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following section we use the condition numbering supplied by Corrections for ease of
cross-reference
[795] A number of general amendments were proposed to matters such as the name by

which the conditions should refer to the prison (it was agreed that this should be the
“men’s correction facility” rather than “men’s prison”), and the proper attribution of the
designation to the “Minister of Corrections” rather than the “Department of Corrections”.
The Board accepts those amendments throughout as proposed.
[796] One of the “structural” questions was whether the pre-existing designation 288

conditions relating to the women’s prison should be left as a separate part of the suite of
conditions or all conditions integrated. Corrections’ initial preference was for three
sections – one relating to the women’s prison, one solely applying to the men’s prison,
and one section to the site overall. By the end of the hearing an integrated set of
conditions had been proposed.
18.2

Specific conditions

[797] Explanatory note - the Council proposed to add Mr Jew’s Figure 4, referenced as

Auckland Council Exhibit 1, to the list of plans. Corrections opposed that addition on a
number of grounds including that it had been produced very late in the proceedings and
had not been able to be tested by their own expert, Mr Goodwin. Ms Dickey responded
that this was no different to the manner in which Corrections itself had evolved its
application throughout the hearing and, indeed, the “no-build” line that Ms Gilbert had
produced.
[798] The Board notes that the western “no build” line element proposed by Ms Gilbert,

and shown on Auckland Council’s Exhibit 1, is a separate matter that we discuss later.
As we understood this exhibit merely demonstrated that sufficient land area was available
for the 75,000m2 of gross floor area proposed well to the east of Ms Gilbert’s line such
that clear viewshafts to Maunga Matukutureia were retained from the coastal walkway
etc.
[799] We agree with Corrections that as the rationale for Auckland Council Exhibit 1 was

untested, but note that as Corrections could have recalled Mr Goodwin on the point, it
would be unsafe to reference the plan specifically. We do, however, make the point that
this should not be read as implying that the concept behind the plan should not be
considered when developing and consulting on the IDMS and we comment on that matter
further below.
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[800] Scope of the Designation – 1A: Corrections sought to retain the wording of the

original condition relating to the “initial works” to give effect to the women’s prison
designation; the Council sought to broaden that to “all works”.
[801] We agree with Corrections that the original wording should stand – noting that the

proposed population cap for the women’s prison should reduce the apparent concern held
by the Council regarding its “final” capacity.
[802] Condition 3: Corrections had proposed a limitation on accommodation buildings

only within the arc around Maunga Matukutureia of Designation 177; the Council sought
a wider no-build area as shown on its exhibit 1 (excepting for security fencing and
associated lighting etc) and as reflected in the current conditions for Designation 288.
[803] Corrections provided no evidence as why it might want to alter the existing

designation condition 3 (which stipulates no buildings) and build non-accommodation
facilities in this particular location, and given its proximity to Maunga Matukutureia and
the reduction in prisoner capacity we can see no reason why any building should be
permitted. In this we also note that any such building would also be in line-of-site with
the southern part of the women’s prison. Accordingly we have imposed a no-build
condition over this part of the site but have not gone as far as sought by the Council.
18.2.1 Landscape and urban design conditions
[804] Condition 10A – Landscape and Urban Design: Three matters remained in dispute

with respect to this condition:
(a)

whether two or three months should be provided for consultation on the IDMS
prior to it being submitted as part of the outline plan of works;

(b)

whether the concept of “scale” should be one of the matters to be addressed by the
IDMS as sought by Auckland Council; and

(c)

whether screen planting should be required to attain a height of at least 10m
within 12 years.

18.2.1.1

IDMS consultation period

[805] Corrections proposed reducing the earlier 3 month period for consultation on the

draft IDMS to 2 months in order to be able to maintain its contracted timeline for delivery
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of the project in April 2015 – which, according to Mr Quinn 960, had been set back 2
months by amendments to the project schedule, including notification of the preferred
bidder in February 2012 rather than December 2017. Mr Quinn acknowledged that, in
seeking this, the risk of not reaching agreement on the IDMS leading to the potential for
appeal on the outline plan of works was increased (and which by implication could
further frustrate the timetable) but considered 2 months sufficient. Mr Quinn implied that
significant cost penalties would accrue if that end delivery timeline of April 2015 was
altered. Furthermore, Corrections submitted that no party will be prejudiced by this
because the IDMS will in fact be drafted by Corrections and the cost of the parties
considering it and making comments on it will be borne by Corrections as well. This
time reduction was opposed by the Council and other submitters who spoke at the
resumed hearing on conditions.
[806] We are mindful that there is a feeling amongst some of the submitters that the

timeframes involved in this hearing have prejudiced their ability to properly prepare.
Some see this amendment as reducing the time for those who might oppose Corrections
suggestions, with the result that they have inadequate time to consider it. The opportunity
to review and comment on the draft IDMS (which includes the visual mitigation strategy,
ecological planting strategy and comprehensive landscape plan) is afforded to the
Council, DOC, Ngati Te Ata, Te Akitai, (and any other mana whenua groups
subsequently recognised), Vision Manukau and the Society. The reality is that the full
two months will not be available for these parties to consider and review and comment on
the draft IDMS because at the end of the timeframe that document will be submitted with
the Outline Plan. This will mean there needs to be some time built into the timeframe to
enable Corrections to respond to any comments and see whether or not any suggested
changes can be included. The condition also includes an option for the Minister to fund
an expert review of the IDMS, itself a process that could absorb some time.
[807] We consider it vital that the consultative IDMS process proceed at reasonable pace

but not be unduly constrained by a timetable that may prove unworkable. Of course it
may well eventuate that Corrections is able to develop an IDMS based on what it has
learned at this hearing, and that enables the process to be accelerated, in which case it
may well get ahead of the timetable. But that is Corrections’ onus; it is not a burden that
should be placed at the door of parties who are, in the main, voluntary. .

960

Mr Quinn, Submissions in relation to conditions, paragraph [58]
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18.2.1.2

Inclusion of “scale”

[808] Corrections rejected the Council’s inclusion of the concept of “scale” alongside

those of placement, bulk and form as matters to be addressed and integrated under the
IDMS. Ms Dickey expressed surprise 961 at this; as do we since we are unable to find any
reason provided and note that Mr Goodwin conceded 962 with reference to Ms Gilbert:
I also agree with Ms Gilbert that form, scale, design and development layout
are also aspects of the project that need to be considered in relation to the
adjoining volcanic landscape. [emphasis added]

[809] We are persuaded that it is appropriate for scale to be included as a topic to be

covered in the IDMS under conditions 10A(b) and (c).
18.2.1.3

Screen planting height

[810] The Council had sought the inclusion of a requirement that screen planting be

selected so as to reach a height of at least 10 metres within 12 years. Corrections did not
accept that proposition preferring, or so it seemed to us, to leave the specification of such
detail to the comprehensive planting plan required as part of the IDMS. We agree with
Corrections that this matter is best addressed in the context of a known design and layout,
in which case where accelerated growth is desirable to a certain height that can be
scripted into the plan, not discounting the potential for the intermediate use of even faster
growing and taller species as per the accepted, so-called, sacrificial planting condition.
18.2.2 Condition 22 – Social Impact Advisory Group (“SIAG”) or Community Impact
Forum (“CIF”)
18.2.2.1

The name of the group

[811] The name, “Social Impact Advisory Group”, had been proposed by Ms Pokura-

Ward at the social impact expert conferencing session and been supported by Mr Haigh
and Ms Buchan.
[812] Dr Stewart and Ms Longdill, among others submitters, had recommended that the

name of the group proposed to be established to effectively monitor social impacts be
changed from that proposed by Corrections to either “Community Partnership Forum” or
“Community Impact Forum” (“CIF”). This change was promoted on the general ground
that it was the community that was impacted and the purpose should be to provide an
961
962

Ms Dickey, Memorandum concerning draft conditions, paragraph [24]
Ms Goodwin, Rebuttal, paragraph [42]
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independent forum for the community (including Corrections) to come together to
identify, discuss and resolve such impacts and this should be reflected in the title. The
use of the word “advisory” in the title was of particular concern. In her submissions on
conditions, Ms Dickey (for the Council) concluded 963 that:
While social impacts would of course be a key focus of the group’s work, the
group will also be a forum for considering other day-to-day issues of concern in
relation to the running of the site. It is submitted that the proposed name, CIF,
does not embrace the full breadth of the group’s functions/purpose, and ought
to be amended accordingly.

[813] In reply Mr Quinn observed that undue attention was being paid to the name of the

group when the material matters were contained in its functions and powers. He appeared
unconcerned at the suggestion of a name change.
[814]

We note that throughout the hearing much criticism has been directed at the
social impact assessment and analysis undertaken by Corrections and deficiencies
alleged, largely on the ground of improper or inadequate consultation with the
community. As the setting up of this group is directly related to those matters we think it
appropriate to rename it accordingly. We remind parties that the purpose of this group,
under a condition of designation, is to remedy or mitigate any adverse social effects
arising from the activities so designated. There is a risk that a “community impact
forum” could, over time, lose that focus and move into other areas of concern, at which
point it may not be as appropriately associated with the prison. Furthermore, should the
group subsequently decide to refer to itself by some other name then, provided the
conditions continued to be satisfied, there would be no practical difficulty. This would be
no different to the title by which the Minister of Corrections is known changing, as it
conceivably will over the life of this facility.
18.2.2.2

CIF Membership

[815]

The membership of the CIF was a subject of much debate. Most parties seemed
to us to acknowledge that the group was of potentially such a size as to be at risk of being
ineffective. We share that concern. Three ways by which this group might be reduced in
size were suggested:
(a) by the creation of a separate tangata whenua representative group;
(b) by reducing the number of central and local government agencies represented;
and
963

Ms Dickey, Memorandum concerning draft conditions, paragraph[32]
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(c) by introducing two tiers.
[816]

Without traversing the reasoning behind a separate tangata whenua committee
(“TWC”), which we have done earlier in this decision, we agree that such an identifiable
group is warranted. We believe this will enable both committees to function more
effectively. Tangata whenua membership on CIF will still, however, be important and it
will be up to the tangata whenua group to select one representative in addition to any
mana whenua representatives, who are on the CIF. Accordingly we do not accept
Corrections’ proposal in reply to include the establishment of an iwi forum as part of the
terms of reference for the CIF.

[817]

We agree with Corrections that reducing the membership of those government
agencies which might hold the answer to matters raised (and will undoubtedly raise other
relevant matters) could be counterproductive. However, we also agree that it vitally
important that Corrections and the PPP provider establish a strong and positive
relationship with the community as a priority, and therefore the group should not be
skewed in numbers of government representatives.
[818]

Ms Brown proposed a structure which excluded most of Corrections’ proposed
government agencies, indicating that the CIF should feed into other existing networks for
those connections. She also proposed an appointment role for the Auckland Mayor. This
option and associated proposals were not supported by Corrections 964.
[819]

We have considered the various proposals put forward and decided that a
tripartite structure is most likely to be effective, being the CIF, TWC, and a committee
responsible for final allocation decisions about the use of the social impact fund. That
committee, to be known as the Social Impact Fund Allocation Committee (“SIFAC”),
will be chaired by the chairperson of the CIF, limited to 5-7 members who, with the
exception of the chairperson, shall not be members of the CIF or the TWC, will receive
recommendations for funding from the CIF, and determine the project priorities and
scheduling for allocations from the fund. In our opinion this structure will address many
of the concerns expressed about and implications arising from the potential size of the
CIF. We have outlined the respective memberships/appointing procedures in the
conditions.

964

Mr Quinn, Memorandum on Colleen Brown’s submissions on CIF, paragraph[13]
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18.2.3 Condition 22A – Purpose
[820]

The Council proposed two additional purpose clauses dealing with the draft
Outline Plan of Works and its role with respect to any community trust established as it
had proposed.

[821]

We agree that if the CIF is sufficiently operational for it to receive and respond
to a draft of the Outline Plan of Works in the timeframe set, then that would be entirely
appropriate. We would go further than Council to include any subsequent Outline Plans
of Works that may come forward for consideration. However, as the purpose of the CIF
is, as its name suggests, social/community impacts we would anticipate that any such
involvement would be similarly limited.
[822]

On the matter of a role with respect to a community trust for the reasons
previously expressed we have concluded that we are not able to impose such condition
and therefore this “purpose” does not arise.
18.2.4 Condition 23D – CIF Terms of Reference
[823]

The Council sought an inclusion to proposed condition 23D(c), which relates to
CIF’s procedures and decision making, to add the establishment of quorums for meetings.
In light of the potential for areas of disagreement to emerge that could result in the
requirement for work to be commissioned, we agree that this matter should be addressed
explicitly by the CIF. We have no expressed preference for what the result of that
discussion might be.
18.2.5 Condition 25(c) – SIMP Content and Procedure

[824]

The Council sought the inclusion of an additional indicator relating to the level
and type of support provided to the community. Corrections did not agree, but provided
no detail as to why not. We note that the list of indicators is not exclusive and see little
value in anticipating the direction of the CIF/SIMP and prescribing an exhaustive list.
Furthermore we note that the “final” indicator bullet clearly invites the CIF to identify
and agree upon further indicators.
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18.2.6 Mitigation fund
18.2.6.1

The arguments

[825]

Under proposed condition 25B(d) the Minister proposes to make available at
least $250,000 each year “to ensure that the social and cultural effects identified in
condition 25B(c) as being directly attributable to the women’s prison and/or the men’s
prison, and within the Minister’s responsibility are appropriately avoided, remedied or
mitigated.”

[826]

Corrections proposed that unexpended monies from that minimum $250,000
would not carry forward across financial years. The Council (and others) opposed this on
a number of grounds being:
(a)

the funds should be administered independently of Corrections by a
community trust or similar;

(b)

the term “directly attributable” is too high a test;

(c)

any unspent reserve should carry forward across financial years;
and

(d)

the quantum is too low.

[827]

The Council proposed a community trust as its first preference (proposed
condition 25D) and a modified Corrections model as a second preference (proposed
condition 25B(d). The latter included the first two elements noted above and proposed
that the CIF make the final determination regarding how the available fund is expended.
[828]

Corrections does not agree to the establishment of a community trust, neither
does it agree with proposed alternative condition 25D(d) because it submitted that
Corrections cannot be required to mitigate effects that are outside its control or
responsibility, and that the proposal suggested by Council and others was vague and
uncertain as to the funds’ purpose and who may benefit from it. In addition, there was a
concern that such a condition was:
(a) Not linked to effects arising from the proposal, but rather provided
compensation for some unidentified harm;
(b) The Minister will have one voice out of three in terms of how money is
spent;
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(c) It provides an indefinite financial burden on the Minister as there is no end
date for the provision of funding, and funding has to be provided,
regardless of whether there are any effects arising from the proposal or
not, and
(d) There is a concern that these suggestions are directed toward further
solving an existing problem, rather than arising as a result of the proposed
prison.
[829]

It is interesting to note that Corrections and the Council and Local Board seem to
have agreed that at least $250,000 should be applied per year to mitigate any adverse
social impact effects arising from the proposed men’s prison. Where they differ is in
relation to the vehicle by which the funds should be applied, the scope of potential effects
to which it may relate, and the ability or otherwise of the fund to accumulate from yearto-year. We state at the outset that we agree that the amount of the fund, which sets a
minimum to be applied each year is appropriate.
18.2.6.2

Fund in trust

[830]

We are not persuaded that the law permits us to impose a condition which
establishes a Trust without the consent of the Minister who would be providing the funds.
We are not aware of any cases where the Court has imposed such a condition in the
absence of consent. A fundamental precondition of the foundation of any Trust is that the
settlor agrees to settle the fund which will form the basis of the Trust. We do not think it
matters whether the Trust is settled by private funds or public funds for this principle to
apply. The fundamental aspect is the element of consent or agreement, and which in this
case is absent. In addition, given the types of conditions we have imposed which
recognise the need to empower the community and to encourage active involvement, we
see no need for a community trust.
18.2.6.3

Effects “directly attributable”

[831]

Corrections argued that the social and cultural effects identified in condition
25B(c) should be “directly attributable” to the women’s and/or men’s prison. The
Council and Local Board objected, and preferred inclusion of the words “directly and
indirectly attributable”. Initially we favoured the Council’s approach, because it is
conceivable that some potentially adverse social effects might not be directly attributable
to the women’s or men’s prison, but might be indirectly or partly attributable to either or
both of them. Because of the complex nature of the potentially adverse social effects, it
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would be unduly restrictive in our view to require those that are only directly attributable
to either of the prisons to be ones which could access the fund. On the other hand, it
would need to be clear that there was a link established between the effect and either of
the prisons. In our view the link needs to be sufficiently wide to allow for the exercise of
judgment, but at the same time not so wide as to derogate from the link. Our hope is, for
example, that if an effect was established that was indirectly but nonetheless attributable
to either or both the women’s or men’s prisons, the issue would really be the amount of
the fund that would apply to remedy, avoid or mitigate that effect, rather than whether or
not there was such a causal link.
[832]

Ms Dickey helpfully provided us with a case law authority where the Courts had
grappled with the meaning of “attributable”. In Central Asbestos Co v Dodd 965 Lord Reid
said
... attributable that means capable of being attributed. Attribute has a number
of cognate meanings; you can attribute a quality to a person or thing; you can
attribute a product to a source or author, you can attribute an effect to a
cause. The essential element is connection of some kind (emphasis
added).

[833]

In Hartley v Hartley attributable was defined by the Court of Appeal as being
“owing to or produced by” and in a planning context the High Court in Rodney County v
Sunny Height Nurseries Ltd 966 considered “attributable” to mean “owing to”:
The empowering part of the section is encompassed by the words “for the
purpose of … grading any existing road … the Council may … require the
owner to pay. That power comes into existence “because of ... increased traffic
owing to the subdivision”. There is no difficulty with the phrase “because of”; it
carries an ordinary and natural meaning of “by reason of”. Thus, the reason for
the upgrading purpose must be increased traffic. Also there is no difficulty
with the phrase “owing to”; it carries the ordinary and natural meaning of
“attributable to or caused by”. Thus increased traffic must be attributable to
or caused by the subdivision. Increased traffic is the catalyst for bringing the
Council’s power into existence. The upgrading purpose must arise by reason of
increased traffic, and that increased traffic must be attributable to or caused by
the subdivision.

[834]

We agree that the word “attributable’ indicates the need for a causal connection
and can extend to a contributory causal connection. While recognising Corrections’
concern that the group might otherwise stray too far from the issues relevant to its
portfolio we agree that the use of the word “directly” is likely to prove problematic. We
also recognise that an arbitration option is provided, but we do not want to set up an
obstacle that would so obviously require that intervention.
The Council’s

965
966

[1972] 2 All ER 1153
[1989] 3 NZLR 472
239

recommendation was to simply use the word “attributable” without other qualifier.
Having considered other options, such as clarifying that this means both “directly and
indirectly attributable”, we have come to the view that the edges of the group’s discourse
should be left with the group to determine. We do this, not to shirk our duty, but to
recognise the fact that if the group cannot determine its own boundaries in a reasonable
way, then it is unlikely to be successful. A measure of trust in the process is required.
Accordingly we accept the Council’s proposition.
18.2.6.4

Accumulation of fund

[835]

On the question as to whether the fund should be permitted to accumulate year
on year if the minimum is not expended as proposed by the Council, the only reason
advanced by Corrections’ in opposition was that the amount stated was a minimum, and
therefore accumulation was not necessary. We agree that the “fund” should not be
allowed to accumulate regardless of whether there is any call on it, and we recognise
Corrections’ point that any requirement in excess of $250,000 is covered by the condition
as proposed by it. We do, however, think that allowing a degree of accumulation makes
sense, because it is conceivable that in some years justifiable demand may exceed
Corrections’ budgetary allocation over and above the $250,000 minimum. We therefore
impose a condition that modifies that proposed by Corrections which permits the fund to
accumulate to $500,000.
18.2.6.5

Scope of effects to be covered by fund

[836]

In chapter 2 we referred to the necessity for conditions to be for a planning
purpose, as well as to fairly and reasonably relate to the permitted development. In
addition, conditions are not permitted to be unreasonable. 967

[837]

The Council proposed a new iteration of proposed condition 25B(d). It provided
as follows:
…The fund may also be applied for purposes such as:
Providing for the social and/or economic and/or cultural welfare in communities
and areas surrounding the site, through providing and maintaining facilities in
support for the communities in the area;
Developing the capacity of communities surrounding the site to respond to the
social and cultural effects of the Comprehensive Corrections Facilities for the
site; and
Supporting community inititatives, including initiatives in the areas such as:
967

Waitakere City Council v Estate Homes Ltd, 2007 (to NZLR149 at [61]) (SC)
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crime prevention;
amenity cohesion;
voluntary and community service development (eg enhancing capacity through
funding);
job creation and training;
youth development (eg supporting the enhancement of youth opportunities and
aspirations through investment in youth programmes in schools); and
building community pride through beautification.

[838]

As we have already outlined, Corrections were concerned that some of these
purposes were not linked to effects arising from the proposal, but rather provided
compensation for some unidentified harm and, further, that some of the suggestions
directed toward further solving an existing problem, rather than arising as a result of the
proposed prison.

[839]

We do not wish to be prescriptive and bind the matters which the SIFAC/CIF
may eventually decide are adverse effects linked to either of the Corrections’ facilities,
nonetheless we agree with Corrections that some of the initiatives listed may fall outside
the ambit of what is fairly and reasonably related to the development. For this reason we
decline to impose the condition proposed by the Council.
18.2.6.5

Sunset clause

[840]

While Corrections did not propose a sunset clause on the “fund”, we did turn our
minds to this matter. However in the end, and as Corrections did not indicate that it
sought such a clause and in the absence of good reason for imposing the same we have
left the condition open ended
18.2.7 Condition 25E – Review

[841]

The Council sought an annual review condition for the purpose of considering
any changes in conditions relating to social or cultural effects and certain matters relating
to the SIG/CIF/SIMP. Corrections opposed this condition on the grounds that such a
condition cannot be imposed. The Council had referred to Villages of New Zealand (Mt
Wellington) Ltd v Auckland City Council 968 as authority for imposition of a type of
review known as a “further assessment condition”. The argument for Corrections was
that s128 of the RMA relating to review only relates to resource consents and not to
968

A023/2009
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designations. Furthermore, Corrections submitted that a “further assessment” condition
such as that was imposed in Villages of New Zealand was simply a form of what it
referred to as a “do monitoring and if results show issues, provide further mitigation.”
Corrections accepted that that type of condition is not an uncommon form of designation
condition, but submitted that it is not a review condition. Corrections highlighted that
this particular type of condition has been offered by it in the proposed traffic conditions
and also in its proposed conditions relating to the SIAG.
[842]

Corrections’ concern was that a review condition as proposed by the Council
would give the Council a decision-making role in relation to a designation, rather than a
recommendation role. In answer, Ms Dickey in her submissions 969 offered an amended
proposed condition 25(E) replacing the suggested “review” with the word “assess”.
[843]

We agree with Corrections that there is no basis for an explicit review condition
on a designation. Further, we are not persuaded that the amended condition 25(E)
suggested by the Council is required. Whilst the wording has been changed from
“review” to “assess”, the types of matters included still seem to us to verge in giving the
Council a decision-making role rather than a recommendation role. We are not persuaded
that, even with the change of wording, this approach is permissible. Furthermore, we do
not see the need for such a clause given the other condition which we have imposed.
[844]

We decline to impose condition 25(E) as amended.

18.2.8 Condition 26 – Community Liaison Officer
[845]

A number of parties sought to make the proposed community liaison officer
independent of Corrections, suggesting that that person be employed by the Council,
albeit funded by Corrections. While we understand the reasoning for that proposition, we
note that Ms Dickey specifically indicated that the Council had no interest in any such
arrangement, and neither did Corrections. Furthermore we consider it appropriate that the
role be operated and maintained by Corrections so that there is a direct interface with the
community.
18.2.9 Condition 38 – limit on inmate accommodation at the women’s prison
[846]

As discussed earlier in this decision, Corrections proposed an accommodation
ceiling of 550 for women inmates. The Council sought to reduce that to 500. For the
969
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reasons previously discussed (relating to the base numbers presented in evidence for the
WOSL individual and societal fatality risk), and with a small additional allowance, we set
that capacity at 480.
[847]

Corrections accepted submissions from Mr Enright for WOSL to make explicit
the linked primacy of condition 56E, which sets a conditional requirement for a full
Quantitative Risk Assessment if it is proposed to accommodate an overnight population
of more than 466 women in the women’s prison. While we accept Mr Quinn’s
submission that this is evident from the structure of the respective conditions, we also
agree that making this explicit avoids any confusion that might subsequently arise.
18.2.10

Condition 40A-40D – Development controls

[848]

The suite of development controls proposed by Corrections was challenged by
the Council basically on the grounds that it preferred the inclusion of Mr Jew’s Figure 4
(Auckland Council exhibit 1). We have noted above our rejection of the Council’s relief
in that respect, and accordingly accept Corrections amendments to these conditions.
18.2.10.1

Condition 40D – Exclusions from gross floor area

[849]

The Council sought the deletion of two elements excluded under the GFA
definition for lack of specificity, being “pedestrian circulation space” and “non-habitable
floor space”. The Council submitted that these terms are not further defined under the
City of Auckland District Plan – Central Area Section – Operative 2004 definition of
GFA, except that “non-habitable floor space” is limited by the qualifier “in rooftop
structures”, which would be acceptable to the Council but otherwise should not therefore
be excluded.

[850]

Corrections submitted that Mr Hall’s evidence was that the usage and definition
of GFA found in the Auckland District Plan – Isthmus Section – Operative 1999 should
be used, and that was the basis upon which the 75,000m2 GFA was calculated (and
should, therefore be retained). We note that the GFA definition in the Isthmus Plan
qualifies the exclusion on non-habitable floor space with the phrase “in approved
structures” and propose, therefore, to introduce that phrase back into the definition. This
would also more accurately reflect Mr Quinn’s conclusion that:
Accordingly, it is submitted that the unaltered definition in the Auckland City
District (Isthmus Section) is a superior and more clear definition and should be
applied …
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18.2.11.2

Condition 40E – Design related to 1060 capacity

[851]

The Council sought a condition requiring that the design of the prison be limited
to the accommodation of 1,060 inmates, noting 970 that Mr Goodwin had seemingly
accepted the merits of that number. Corrections opposed that condition because it has
proposed conditions that limit the prison accordingly as well as a GFA of 75,000m2.
Furthermore Mr Quinn submitted that designing for a set number would be quite
subjective and would depend on matters that are not readily amenable to finite
quantification – such as areas needed for rehabilitation or innovative housing – as well as
needing more than 1060 beds or cell equivalents because of varying needs for such
contingencies as segregated prisoners, medical areas, and at risk units.
[852]

We are a little surprised by Corrections submissions on this point as we
presumed that it had taken all those matters into consideration in determining the
“quantified” GFA of 75,000m2. We consider that both variables should be stated in the
design condition to avoid any confusion, but accept that it is over to Corrections (and the
PPP) to determine exactly how 1060 translates to 75,000m2 GFA.
18.2.12

Reserve contribution

[853]

Mr Kaye for the Council referred 971 to the desirability of the Board imposing a
parks and reserves contribution, suggesting that this would likely be in the order of $2.12
million (excl GST) based on a 0.5% of capital cost (estimated at $424 million) nonresidential calculation.
[854]

Mr Quinn maintained that the Board does not have jurisdiction to impose
financial contributions on a designation. He argued that, whereas s108(2) provides a
specific power to impose such a condition in relation to resource consents, similar power
is not specified in relation to designations. He highlighted the fact that designations are
exceptions to an established planning regime.

[855]

The Council, while accepting that the provisions of the District Plan do not
apply, argued that they were useful by way of analogy. The essence of the argument was
that, were this an application for resource consent, a parks and reserves contribution
would apply, and, it was submitted, if the provisions of the plan applied but for the fact
that they related to resource consents, then this would inferentially establish a link
between the resource management effect sought to be addressed by the condition and the
970
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Ms Dickey, Memorandum concerning draft conditions, paragraph[73]
Mr Kaye, Evidence in chief, paragraph [19.54]
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condition itself. For this reason, again inferentially, it was argued that the condition could
be imposed, given that the Board has the power under s149P(4)(b)(iii) to confirm the
requirement, “but modify it or impose conditions on it as the Board thinks fit”.
[856]

The rule in question is found under the general heading of “Rule 15.15.2.3.5
Business Development” and states:
“Where a development is to occur and the proposed use of the development is
solely or principally for administrative, commercial or industrial purposes, or any
two or more such purposes, and the assessed value of the development is in
excess of $250,000 a reserve contribution shall be payable at the rate of 0.5
percent of the assessed value of the development prior to the issue of the
building consent.
Provided that where a reserve contribution has been paid or bonded for within
the preceding ten years in respect of the land on which the development is to
take place, the amount payable under this rule shall be reduced by the amount
previously paid.”

[857]

Development is defined in the district plan 972 to include:
“Development means development or
development (other than subdivision) by:

redevelopment,

including

site

(a) …]
(b) …; or
…
(c) Constructing, erecting, or altering any one or more buildings, fixed plant and
machinery, or other works intended to be used solely or principally for
administrative, business purposes or any combination of those purposes …
(d) Works that alter the natural contours of the land and have a subsequent
effect on erosion, instability, land drainage or flooding, or detrimentally affect the
provision of public utility services; or …”

[858]

The Council submitted that the purpose of this rule is to offset the effects of
“business development” encompassing administrative, commercial and industrial
purposes. It was submitted that the proposed prison development at Wiri was likely to
involve a substantial “administrative” element, as all development within the non-secure
area would be classed as administrative. The submission was that as the number of staff
working at the prison is potentially significant, the activity is akin to a large office
development. 973
Manukau Operative District Plan 2002, Chapter 18, pages [9]-[10]
We were referred to the AEE where it was indicated that the prison would employ up to
1,010 staff with approximately 750 based at the prison, based on a 1,500 prisoner capacity,
but obviously the numbers of staff would reduce with the fewer numbers.

972
973
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[859]

While it is evident that a prison as usually understood in New Zealand is neither
a commercial nor an industrial use, or for business purposes, the question arises as to
whether it is an administrative use, and indeed a commercial use given that it is to be
constructed and operated by a PPP. Submissions were not made on this point and neither
the Act nor the District Plan defines the term.
[860]

The Oxford Dictionary provides the following definition of “administrative”:
Administrative adj relating to the running of a business, organization, etc.

[861]

This would seem to bring the prison as a development within the ambit of rule
15.15.2.3.5.1, since the purpose of the reserves contribution 974 is “… to offset the effects of
business development”, and the proposed men’s prison will contain a maximum of 1060
prisoners and, according to Mr Akehurst 975, (correcting an earlier error in addition):
… approximately 424 custodial staff, 159 prison support staff and around 127
non-prison staff for a total of around 710 (640) workers.

[862] The rule also refers to a development for commercial purposes.

The Oxford

Dictionary provides the following definition of commercial:
engaged in commerce; trading 2. of or relating to commerce or trade …

Normally a prison would not be a development for a commercial purpose, but in this case
the proposal is being run as a PPP, which may well qualify it as a commercial
development.
[863]

Whilst the provisions of the District Plan do not expressly apply, they are
nonetheless instructive. On the face of the rule it would seem to apply, but we note that
the proposed use of the development must be “solely or principally for administrative
commercial or industrial purposes or any two or more of such purposes”. Given the two
definitions in the Oxford Dictionary, we agree that the rule would apply, were this an
application for resource consent.
[864]

Corrections provided a table attached to their submission resulting from a review
of the designation conditions in the District Plan that have been imposed since 2005 (after
the women’s prison). Mr Quinn submitted that only three of the 16 designations
confirmed since that time contained contribution conditions, and all three of them were
schools. Mr Quinn submitted that there was no information as to whether the conditions
974
975

Manukau Operative District Plan, chapter 15, page [66]
Mr Akehurst, Supplementary paragraph [4.1]
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were offered rather than imposed, and he highlighted that the conditions all related to
stormwater, water, wastewater or roading, and not to reserve contributions.
[865]

Ms Dickey referred to the draft report issued by the Waterview Board of Inquiry
regarding this topic which she submitted was supportive of the proposition that a financial
contribution under a District Plan could be imposed on a designation. Mr Quinn
challenged this and did not agree that the draft decision expressed such a view, but further
highlighted the fact that the report was a draft. The final decision has now been issued by
the Waterview Board, which addresses this issue more fully, but Counsel have not had
the chance to make submissions on this point given the timing of the two Boards’
decisions. We record that we do not rely on the Waterview Board’s decision on this
topic, because of this.
[866]

We consider we have power under s149P(4)(b)(iii) to impose conditions on the
requirement as we think fit. This power is, of course, subject to the requirement that a
condition be for a resource management purpose, fairly and reasonably relate to the
proposed work, and not be unreasonable in the administrative law sense. Further, in
terms of Waitakere City Council v Estate Homes 976 it is now established that there must
be a logical connection between the proposed development and the particular proposed
condition.
[867]

We are satisfied that there is a logical connection between this condition and the
proposed development. This logical connection is established because, were this to be an
application for resource consent, in our view rule 15.15.2.3.5 would apply given that the
development could be said to be solely or principally for administrative or commercial
purposes. Accordingly, it is irrefutable in our view that the condition is for a resource
management purpose and linked to the development. The sole question for us was
whether we have the power to impose such a condition and as we have determined, given
the wide provisions contained in s149P(4)(b)(iii), we find that we have.
[868]

We are persuaded to impose a reserve contribution, but the amount should be
rebated in proportion to the development population that may credibly take advantage of
existing reserves. The prisoner population should be excluded from the calculation, but
the support staff should not. Based on Mr Akehurst’s evidence the workforce as a
proportion of the total expected population would be 1770 (1060 + 710) people. A
reserve contribution of 0.2% (being 0.4 x 0.5%) of the assessed value would therefore be

976

Ibid
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required. On the basis of Mr Akehurst’s estimated capital cost of $368 million977 this
gives an indicative reserve contribution of $736,000.
18.2.13

Condition 66 - Stormwater contribution

[869]

Council 978 sought a Comprehensive Catchment Discharge Consent levy (under
financial contribution requirement S46 – District Plan Rule 9.14.2) on the grounds that
the site lies partly within the Puhinui Stream catchment and stormwater runoff will
bypass the Council’s stormwater network discharging directly into Puhinui Creek. While
Corrections 979 did not oppose the level of contribution calculated, it considered this a
matter that falls outside the designation, and more properly should be the subject of a side
agreement with the Council about water, wastewater and stormwater upgrade/connection
fees, which was the process agreed and undertaken for the women’s prison.
[870]

The Council relied by analogy on rule 9.14.2 which essentially provides that a
financial contribution may be required as a condition of consent for the purposes of
providing public utility services.

[871]

Given that Corrections has agreed to pay a stormwater contribution, we do not
think it necessary to make it a condition of consent. Nonetheless it is important to record
the fact of such agreement. For the reasons explained in relation to the reserves
contribution we would have imposed such a condition had agreement not been
forthcoming.
19

PART 2

[872]

Section 5 of the Act requires a broad overall judgement on whether or not a
proposal promotes the sustainable management of natural and physical resources.
Because of its importance, we now set out the definition of “sustainable management”
from s5(2):
In this act, sustainable management means managing the use, development
and protection of natural and physical resources in a way, or at a rate, which
enables people and communities to provide for their social, economic and
cultural well-being and for their health and safety while –
sustaining the potential natural and physical resources (excluding minerals) to
meet the reasonably foreseeable needs of future generations; and

Mr Akehurst, Rebuttal, paragraph [6]
Mr Kaye, Evidence in chief, paragraph [19.47
979 Mr Quinn, Submissions in relation to revised conditions, paragraph[47]
977
978
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safeguarding the life-supporting capacity of air, water, soil and ecosystems; and
avoiding, remedying or mitigating any adverse effects of activities on the
environment.

[873]

The purpose as expressed in s5 is informed by the hierarchical provisions
contained in ss6-8 of the Act which we have already assessed in the context in which they
were raised under the chapters dealing with Māori culture and tradition, and landscape
and visual effects. There are no other effects which have required us to consider ss6-8 of
the Act.

[874]

The part of the definition which has come into sharp relief in this case is whether
the NoR will enable “people and communities to provide for their social ... well-being
and for their health and safety” because there are broadly speaking two competing social
interests to be considered. On the one hand there is the important social objective of
ensuring that those who are in prison are accommodated in order to ensure the safety of
the community in a manner which also provides the opportunity for the incarcerated
person to be rehabilitated during their sentence, thus providing for the prisoner and
arguably their family’s and the community’s long-term well-being. On the other hand,
there is the need to provide for the social well-being of the immediately impacted
community, and to ensure that the challenges it experiences are not exacerbated in an
unacceptable manner by adverse social effects arising from the proposed men’s prison if
it is permitted to proceed on this site.
[875]

We have identified that the risk of adverse social effects to the immediately
impacted community is real, particularly if prisoner’s family relocate into it with the
consequent drain on the already stretched social services within that community. Some
of those impacts will be existing if prisoners’ families are already located within the
immediately impacted community, but it is the real prospect of new families relocating
into the area that is of concern. We are narrowly persuaded that the conditions imposed
will meet these potentially adverse effects, but we could equally have decided that they
did not. These conditions require significant goodwill on behalf of Corrections and other
government departments to ensure that what is stated is achieved.

[876]

We were impressed by the calibre and passion of the submitters who appeared
before us from the immediately impacted community. The fact that the Council and
Local Board were so concerned about the health and well-being of the immediately
impacted community, given its knowledge of it, was compelling. Whilst we are sure this
was not the Council’s objective, their approach to this case has given us a great deal of
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comfort that they will act as an active watchdog for the immediately impacted
community, and continue to advance its interests in the future in the same robust manner.
[877]

As against that, it is not Corrections’ responsibility to fix the existing problems
within this community, neither can we underestimate the regional and national
significance of the proposal. There are also likely to be some economic benefits to the
regional community should the proposal be granted, although we are less sure that these
benefits will extend to the immediately impacted community.

[878]

For the reasons outlined we are persuaded on balance that the proposal meets the
purpose of the Act.
20

CONCLUSIONS AND RECOMMENDATIONS

[879]

In this chapter we specifically summarise the matters we are required to consider
by the RMA in relation to this matter. We summarise the main matters and findings of
fact that underlay our decision:
20.1

Regard to the Minister for Environment’s reasons for referral 980

[880]

The Board must “have regard to” the Minister for the Environment’s reasons for
making a direction that the matter is a proposal of national significance. We adopt the
reasoning of the High Court in Foodstuffs (South Island) Limited v Christchurch City
Council 981 where the High Court held that “shall have regard to” does not mean “shall
give effect to”. Even though the Foodstuffs case concerned an interpretation of s104, the
same words are used here, and we adopt the High Court’s reasoning that “shall have
regard to” means that we must give genuine attention and thought to the Minister’s
reasons, but they must not necessarily be accepted.
[881]

The Minister for the Environment’s reasons for directing the matter to be a
matter of national significance were outlined by us in paragraph 3. The Minister’s
reasons are reflected in the various topics we have considered and we have specifically
taken into account and acknowledged the widespread public concern and interest in the
proposal about the actual and likely effects it will have on the environment including the
cumulative effects of adding the proposed prison to existing correctional facilities within
the community. As well, we have considered Corrections’ obligation to provide for and

980
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match the predicted national prison capacity shortfall which will be evident as early as
2015. We have taken into account and acknowledged that the proposal has local, regional
and national aspects to it, and that its location will assist accommodate prisoners from the
Auckland region and upper North Island, and that being located in an urban environment
there is the prospect of better delivery of services including rehabilitative initiatives. We
also anticipate that this location may enable better access for prisoner’s families who live
in the Auckland region and provide a larger pool of potential employees.
[882]

We record that we have had regard to the Minister for the Environment’s reasons
in reaching our conclusion and recommendations.
20.2

Consideration of information provided by the EPA 982

[883]

We record that we have had regard to the information provided to us by the EPA
under section 149G, which has included the report which we refer to in chapter 6.

20.3

Section 171(1) 983

[884]

We have had particular regard to the relevant provisions of the statutory planning
instruments referred to, but have determined, having regard to the evidence presented to
us, that none of the statutory planning instruments are persuasive or determinative of any
matter in contention.
[885]

We have determined that the Minister was required to give consideration to
alternative sites, routes or methods of undertaking the work, and that the consideration
given was inadequate as it related to alternative sites, but adequate as it related to
alternative methods.
[886]

We have determined that the work and designation are reasonably necessary for
achieving the Minister’s objectives for which the designation was sought.

[887]

We have determined that the consultation undertaken was barely adequate, given
the nature of the immediately impacted community, however we have determined that the
consultation was ongoing following the filing of the application for alteration to the NoR
and that we have had sufficient information before us to enable us to consider the primary
effects in contention being the social effects and landscape building platform and design
and visual effects arising from the proposal.

982
983
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s149P(1)(c) and (4) RMA
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[888]

We have determined that there will be economic benefits arising from the
proposal, but it is unclear whether they will be beneficial to the immediately impacted
community.

[889]

We have determined that there are likely to be significant social effects on the
immediately impacted community, but these are able to be mitigated by the conditions
proposed.
[890]

We have determined that the landscape, building platform and design and visual
effects can be mitigated by the conditions we impose.

[891]

We have determined that there is a risk of vapour cloud explosion to the
women’s prison and indirectly thereby the proposed men’s prison, but that subject to the
conditions we impose and the risk being assessed as negligible the conditions will meet
these adverse effects.

[892]

We have determined that the interests of Māori will be properly recognised and
provided by the conditions we impose.

[893]

We are satisfied that all other effects, including the principal access to the site
can be appropriately provided for and mitigated where necessary by the conditions we
impose.
[894]

We are satisfied that the cumulative effects arising from the proposal can
properly be mitigated by the conditions we impose.

[895]

Overall we are satisfied that the application meets the overall purpose outlined in
Part 2 of the RMA.

[896]

Pursuant to s149P(4)(b)(iii) we confirm the NoR subject to the conditions
outlined in Volume 2 of this Draft Report and Decision.

20.4

Comments

[897]

It would have been preferable for us to have had more details about the PPP’s
proposed design of the prison before us, which could have been achieved had the bidder
been selected and the design and management parameters been more clearly articulated.
This may well have resulted in there being more information and less anxiety by the
community about what might be proposed. Our understanding is that there would have
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been nothing to have prevented this particular approach being taken, rather than the PPP
being run in tandem with this process. It will be challenging for the successful PPP
bidder to gain the confidence of the immediately impacted community, but our hope is
that good relationships can be developed and continued through the SIFAC and CIF. We
see the relationship between the PPP and this community as significant, and the key to the
overall success of the conditions.
[898]

Corrections should be under no misapprehension that we have come very close
to cancelling the application for alteration of the NoR. Unwittingly, those who have
opposed the application have provided us with the detail missing from the evidence to
enable us to reach the conclusion we have.

[899]

We strongly urge Corrections and its preferred Provider, to actively foster open
and empowering relationships with the impacted communities. We believe the
mechanisms contained in the conditions provide this opportunity. The challenge for
Corrections and the Provider is to actively work with the impacted communities in order
that the men’s prison may be successfully absorbed into their midst while at the same
time assisting them to enhance their social and economic wellbeing.

Signed for the Board
Judge M Harland
Environment Judge
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Board of Inquiry for the Minister of Corrections’ Notice of Requirement for
alterations to a Designation to provide for a men’s prison at Wiri
1. Establishment of a Board of Inquiry
1.1. The Hon Dr Nick Smith has decided to exercise his powers to direct the Minister
of Corrections’ (Corrections) Notice of Requirement for alterations to a
Designation to provide for a men’s prison at Wiri to a board of inquiry.
1.2. Pursuant to section 147 of the Resource Management Act 1991 (RMA) the
Minister decided that the matter involved in the request is of national significance
and should be referred to a board of inquiry.
1.3. The board of inquiry (board) comprises:

•

Environment Judge Melanie Harland as the Chair of the board.

•

Caren Fox (Deputy Chief Judge Māori Land Court): tikanga, Māori
Land & Alternate Environment Judge, as a member of the board;

•

David Hill: social impact assessment, resource management,
conservation and heritage expertise as a member of the board;

•

Leigh Auton: community standing in particular with the Manukau and
Manurewa communities, local government expertise with a particular
background in planning, infrastructure and transport as a member of
the board; and

•

Bill Burrill: resource management and hearing expertise, and local
community knowledge and experience as a member of the board.

1. Role of the Board
1.4. The role of the board is to consider and decide the matter that has been directed
to them. This is the Notice of Requirement as listed in the Minister’s Direction.
1.5. The board will hold a public hearing in the area and will produce a draft and then
a final report stating the board’s decision and the reasons for the decision. The
draft and final reports must include the principal issues and the findings of fact
as set out in Sections 149Q and 149R of the RMA.
2. Scope of the Inquiry
1.6. The board must conduct an inquiry in accordance with the provisions of the RMA
and in particular sections 149L and 149P to 149R of the RMA.
1.7. The factors to which the board must have regard include the Minister’s reasons
for directing the matter to a board of inquiry under section 142.
These are:
(a)

has aroused widespread public concern or interest regarding its actual or
likely effect on the environment (including the global environment)

The environment as defined by the RMA includes the effect of proposals on
“ecosystems and their constituent parts, including people and communities”.
Corrections’ proposal to construct the men’s prison has aroused widespread
interest in the community about the potential effects, including cumulative
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effects of adding the proposed prison to existing correctional facilities within
the community.
(h)

will assist the Crown in fulfilling its public health, welfare, security, or
safety obligations or functions

The proposed men's prison will assist Corrections to meet the predicted
national prison capacity shortfall across its national network of prisons and will
add a significant proportion to the prison capacity of New Zealand.
Thus the proposal will contribute to the smooth functioning of the justice
system and assist the Crown in fulfilling its public welfare, security, and safety
obligations and functions.
(i)

affects or is likely to affect more than 1 region or district

The proposed prison will be centrally located to the Auckland Region and
upper North Island which has the majority of male court referrals to prison in
New Zealand. The proposed location will provide for effective service delivery
(including rehabilitative initiatives), and access for visitors and staff across the
regions of the upper North Island.
3. Procedures for the Board
1.8. Subject to the RMA and these Terms of Reference, the board will determine its
own procedures.
1.9. The chairperson shall at her discretion, outline her expectations of board
members and advise them of the parameters of their role on the board.
4. Administrative support to the Board
1.10.
The board will be serviced by the EPA and communications to the board
will be via that office.
1.11.
At the request of the board, the EPA will arrange for work to be done for
the board and for advice and information to be supplied to the board. It will
provide secretarial services to the board (such as agendas, minutes and meeting
arrangements).
5. Term of the Inquiry
1.12.
The Inquiry will run from the date of appointment set out in the board
letters of appointment until the final report has been produced in accordance
with section 149R of the RMA.
1.13.
The board is required, under section 149R of the RMA to make its final
decision and produce a written report no later than 9 months after the day the
EPA gave public notice of the Minister’s direction in relation to this matter.
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Appendix B

Procedures
General
[900]

The procedure to be followed by the Board is not specified in any particular
detail in the RMA. Section 149L(4) requires the Board to keep a full record of any
hearings or proceedings, it may permit a party to question any other party or witness and
it may also permit cross examination. The Board must prepare a draft decision and
produce a draft written report which must include a statement of the principal issues that
were in contention, the main findings, and reasons for its decision. 984 The Board must
thereafter provide a final report. 985
[901] The Minister for the Environment’s terms of reference provided, at paragraph

[4.1]:
Subject to the RMA and these terms of reference, the Board will determine its
own procedures.

[902] Since the Board was appointed on 17 November 2010 it has issued various

Minutes and Directions dealing with procedural matters. These Minutes and Directions,
as well as the Minutes from the Board meetings, have been publicly available on the
website especially created by the EPA for this Board of Inquiry. These are listed as
Appendix A.
[903] A pre-hearing conference was held on 13 April 2011 where the specific Minutes

containing directions relating to expert conferencing and cross-examination were issued
on 27 April 2011. A Minute and Directions was issued following this conference on 18
April 2011 recording the procedures adopted, detailing the inquiry start times, structure of
the hearing, appearance order at the inquiry, leave for cross-examination of non-expert
witnesses, supplementary evidence, distribution of proposed conditions, site visits, and a
request to file late evidence from Te Akitai Waiohua.
Submissions
[904] As previously mentioned, fifty-eight submissions were made in respect of the

application to alter the NoR. Appended to this report and marked Appendix C is a list of

984
985

Section 149Q (2)
Section 149R
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the original submitters. Two submissions were received late, and one was considered as
“non-complying”, but these procedural irregularities were waived by the Board. 986
Section 42A Reports
[905] The Board commissioned and received a number of such reports covering the

following topics:
(a) Social Impact – Ms D Buchan (Reports dated 18 February, 24 March and 7 April
2011)
(b) Vapour cloud explosion risk – Professor Wake (Report dated 26 April 2011)
(c) Planning – Mr R Blakey (Reports dated 14 March 2011 and 13 April 2011)
Board appointments
[906] The Board also appointed Ms Fordyce as a friend of submitters on 20 January

2011. Ms Fordyce’s role was to be a resource to submitters, to assist and to streamline
the submitters’ participation in the board of inquiry process. Ms Fordyce attended the
pre-hearing conference and hearing and assisted submitters who were not legally
represented to respond to directions of the Board, prepare expert witnesses for
participation in expert conferencing, and prepare submitters for participation in the prehearing conference and the hearing on procedural matters.
[907] The Board also appointed Mr Maassen as counsel to assist it. The Board received

the following reports from him: Reports dated 14 March, 21 March, 6 May, 16 May and
24 May 2011.
[908] Mr Maassen also attended the pre-hearing conference and the following days of

hearing at the Board’s request: 2 May, 10 May, 11 May, and 25 May 2011. Copies of Mr
Maassen’s reports to the Board were made available on the Board’s website, and to
counsel, as were copies of any written submissions he made to the Board at the hearing.
Expert conferencing
[909] The Board directed parties to this Board of Inquiry to undertake expert

conferencing on five topics: Traffic, Economics, Social, Landscape and Visual, and
Planning. The conferencing was intended to narrow issues in contention and identify
986

Minute 21 January 2011
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issues that were agreed or not agreed. It followed the recently updated Environment
Court Practice Note on expert conferencing.
[910] Expert witnesses jointly prepared a prioritised agenda before the conferencing

session and also produced a Joint Witness Statement for each of the topics. These were
made available on the Board’s website, and to all parties.
[911] Conferencing sessions were facilitated by Environment Court Commissioner

Menzies and Commissioner McConachy. An EPA staff member was present to assist
with note taking and arrangements.
Hearing
[912] The Board had determined to pre-read the evidence, but due to time constraints

this was unabale to be completed by all Board members before the hearing commenced.
[913] The hearing commenced on Monday 2 May 2011 at the TelstraClear Centre in

Manukau. On the first day of the hearing opening submissions were heard, and in
accordance with the Board’s pre-hearing direction on 18 April 2011 all parties who
wished to were permitted to make brief opening statements. The Board then adjourned to
complete its reading of the evidence.
[914] The Board reconvened the hearing and commenced hearing evidence on 5 May

2011. A schedule of the dates allocated for the hearing are attached as Appendix B.
[915] During the hearing an application for media coverage and two applications for

discovery by Te Akitai against Te Kawerau were made. These were dealt with by the
Board by way of a Minute and Directions,dated 13 May 2011. The media application
was dealt with during the hearing and the directions made are included in the Transcript.
[916] During the hearing it became evident that the proposed conditions relating to

social impact may need further consideration by the parties. To this end, Corrections
applied to the Minister for the Environment for an extension of time. This application was
supported by the Board as evidenced in its Minute of 25 May 2011. The application for
extension of time was granted by the Minister for the Environment on 30 May 2011. The
time for the Board’s final report has now been extended to 26 September 2011.
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[917] The hearing nonetheless continued, with all parties presenting their case and

closing submissions. On 26 May 2011 the hearing was adjourned to enable discussions in
relation to the proposed social impacts to continue.
[918] On 14 June 2011 Corrections filed a Memorandum with attached proposed

conditions indicating areas of agreement and non agreement between it, the Council, and
the Local Board.
[919] The hearing was resumed on 22 June 2011, and matters in relation to social impact

conditions to be further addressed. Corrections circulated the new proposed conditions of
14 June 2011, with an accompanying memorandum
Site visits
[920] Various site visits were undertaken before and during the hearing as detailed at the

beginning of this report.
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Appendix C
Map 1: Boundaries of immediate host community adjacent to proposed site for Men’s Prison

Map 2: Boundaries of wider host community adjacent to proposed site for Men’s Prison
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Appendix D
Community Submitters
Mr Newman
[921]

Mr Newman, the Chairman of the Local Board, opposed the proposed men’s
prison. He anticipated that it would contribute to a sense of fear, social identity and
exclusion, contrary to the aspirations of the Local Board and community. 987 Mr Newman
pointed out that the Manurewa community currently:
“... ‘boasts’: a women’s prison (in Wiri); a youth justice secure facility (in Wiri); a
Child youth and Family care and protection facility (in Weymouth); and other
community-based probation, mental health, and drug and alcohol rehabilitation
services that provide treatment to people in need. ... there are a further 19
residential centres requiring consent in Manurewa. It should be recognised that
this number does not include any properties that may be a community based
facility established as a ‘permitted activity’ (ie no more than 10 persons) in
accordance with the operative district plan.” 988

[922]

He contended that the severity of the challenges faced by the community in
Manurewa, and the limit on existing local social services and infrastructure, mean that the
community is increasingly reliant on not-for-profit agencies, who are themselves
stretched to meet demand. 989 Thus the effects he anticipated were an increased fear and
concern for safety and security, in-migration of prisoner families and associates,
stigmatisation of Manurewa, cumulative effects of having so many facilities of the type
listed, and an increase in demand for housing and rentals. He was concerned to identify
Manurewa’s wider social infrastructure needs, which he believed were important for
mitigation purposes, and he wanted stringent conditions attached to any approval should
we confirm the application. 990
Louisa Wall
[923]

Ms Wall, Member of Parliament, submitted that the evidence of anticipated
negative social effects was overwhelming. She was concerned about the impact on the
people within Manurewa, the potential social and psychological effects such as a negative
influence on the behaviour of children and young people, the impact of the proposed

Mr Newman, Evidence-in-chief, p 4, paragraph [2.2]
Ibid, p 6, paragraph [5.2]
989 Ibid, p 8-9, paragraphs [6.3]-[6.4]
990 Ibid, p 4, paragraph [1.7]
987
988
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prison on the women’s prison and its inmates, over-crowding in houses within the
community and the projected need for more beds for the women’s prison.
Mrs Brown
[924]

Mrs Brown, a JP and Manurewa Community Board Member, anticipated the
negative effects as being the safety of the women inmates and those in the mothers and
babies unit at the Women’s prison due to the proximity of WOSL, loss of expansion
opportunity and rehabilitation therapy space outside the security wire for the inmates of
the women’s prison including losing views of Matukutureia and Manukau Harbour, loss
of cultural and spiritual heritage for women inmates given the ethnic mix of the women’s
prison being over 70% Maori, loss of buffer zone between the prisons and the local
residential communities, cumulative effects of having two correctional facilities (the
women’s prison and the proposed men’s prison) and three youth facilities (the youth
justice facility, the Weymouth care and protection facility, and the youth Horizons Trust
facility) on the immediately impacted community, housing shortages and overcrowding in
Clendon, demands on medical and emergency services, safety and security issues for
residents, in-migration of gangs and prison associates, out-migration of long term
residents, increase in crime and the recruitment of youth at risk, negative stereotyping
effects on local community, negative influence on youth (a child could be born in prison,
graduate to the youth justice facility and go to either the women’s or men’s prisons), and
the psychological impact of the men’s prison on women inmates.
Ms Jelicich

[925]

Ms Jelicich, a former Member of Parliament and Manukau City Councillor
anticipated the negative effects as being use of the site contrary to previous evidence that
it is culturally significant to Māori, a decrease in property values, and less prospect for
rehabilitation given that the size of the site would be too small to achieve this.
Weymouth Residents & Ratepayers Association
[926]

Mr Buck, represented the Weymouth Residents & Ratepayers Association,
which opposed the proposed men’s prison and was concerned about the cumulative effect
of having so many correctional facilities in one place as well as youth facilities, half way
houses and the like, and the Association was concerned about the hazards arising from
volcanic activity and the safety risks for both correctional facilities being near to the
WOSL and LPG sites.
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The Clendon Residents Group
[927]

The Clendon Residents Group 991 did not appear before the Board but opposed the
proposal in part. They wanted the number of inmates capped at 1,000 and the PPP
arrangement to specify that this prison be a hub for reintegrating prisoners. The Group
anticipated some beneficial effects to the community arising from the construction and
maintenance of the prison, but conversely a reduction in input from the community
during each of these phases.
Child Advocacy Group
[928]

Ms McGilly (Dip Social work and Cognitive Behavioural Therapy) provided
evidence for the Child Advocacy Group, as did Alison Searle and Aroha Gray. Their
major concern was that no child impact assessment had been completed for the AEE. In
their view, this was needed because a large percentage of the Wiri population (the
immediately impacted community) was 19 years of age or under. These presenters
anticipated that there might be beneficial effects arising from the prison as staff with
stable jobs can help reduce transience in the community and thereby increase stability. In
terms of negative effects they identified in-migration of families and associates, with the
possibility of over-crowding of accommodation as a result. Overcrowding brings with it
family violence, poor mental and physical health and poorer education outcomes. They
were concerned about the loss of access for women inmates of views of Maunga
Matukutureia, and the loss of rehabilitation areas for those women outside the security
areas of the women’s prison. They anticipated an increase in social tension, violence and
crime. They were worried about negative impacts on the revitalisation of the community,
particularly given that resources will be diverted to deal with the effects arising from the
prison. These negative effects may impact on the self-esteem of children, create negative
stereotyping of the community, lead to a reduction in children’s aspirations, cause social
inequality and result in associated discrimination for children leading to an overall
decline in the quality of children’s surroundings.
Ms Luxton
[929]

Ms Luxton, a resident of the Weymouth/Clendon for 26 years who is employed
as a Strengthening Families Coordinator in Manurewa with previous experience as a
truancy officer, anticipated the following negative effects, lower school attendance rate
for children of prisoners and staff and general family disruption, especially during the

991

Submitters Number 40
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incarceration of men as women organise their lives around the prison. She was concerned
about the institutionalisation and normalisation of prison for prisoner families, the
resulting disruption to family life when an inmate is released, impacts on children and
youth including their attendance rate at school , the cumulative effects of the three
facilities in this area, an increase in expenditure of social resources to support the women
and children, overcrowding as women move in with family in Manurewa, effects on
overall health and well-being of the community, increased demand for drug and alcohol
and social services, changes in demographics of community by the introduction of
transient communities and mental health services and an increase in gang affiliations.
Mrs Gray
[930]

Ms Patricia Gray, a resident of Weymouth, anticipated a decrease in security for
herself and her property, an increase in crime, the devaluation of her property, a change in
the nature of her community and the stigmatisation of the community.
Mr Toa Greening

[931]

Mr Greening, an information technology engineer, gave evidence as a resident
and an active community leader in Manurewa. He pointed out that no residents supported
the prison. His evidence addressed the socio-economic costs associated with prisons. Mr
Greening highlighted the low socio-economic status and the high proportion of the
population under the age of 19, and submitted that the proposed prison could cause an ongoing natural disaster for many years to come. In his view the proposed prison has the
potential to turn the area into “a ghetto” and add to the problem of increasing inmate
populations for the 100 years plus lifespan of it. Before the Board’s hearing, Mr
Greening organised a petition and collected 1,200 signatures opposing the proposed
men’s prison.
[932]

Mr Greening also called the evidence of Mr O’Keefe, a resident of Flaxmere,
who gave evidence based on his experience of the Hawkes Bay prison and its impacts on
the Flaxmere community.
[933]

Mr Greening anticipated an increase of deprivation in the community, inmigration of prison inmate families and associates into an area already under strain given
the number of dysfunctional families in it, leading to demographic changes to the
community. Mr Greening referred to the survey completed by Ms Pokura-Ward of the
women inmates showing a 5.8% relocation rate and applied that proportionally to the
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proposed men’s prison. When so applied, Mr Greening’s numbers indicate that a
significant number of people will relocate into the area assuming an average population
turnover of three years, and this, in his submission, would lead to an increase in violent
crime in the Counties-Manukau West area. Mr Greening reviewed violent crime rates in
the Counties-Manukau and referred to an unexplained spike in violent offending which he
attempted to link to the women’s prison and the youth justice facility. He accepted that
this spike has levelled and declined, probably he thought, as a result of increased policing
in the area from 2009. It would, in his view, take only a small number of offenders to
increase violent crime rates again. He was concerned that an increase in crime would
lead to an increase in gangs and security and safety issues, which would undermine
building a sustainable community.
[934]

Mr Greening was also concerned that long term residents would leave the area,
property valuations would be affected, community social services would be overloaded
and there would be few formal support services available to meet these increased
demands. He was also concerned about the effect on school rolls if there were new
families relocating into the area to be nearer inmates. He was concerned about effects on
Maunga Matukutureia, the Stonefields and waahi tapu, lighting effects at night, the
cumulative effects of this many prisons in an impoverished urban area, the cumulative
effect of locally unwanted land uses (“LULUs”) in Counties-Manukau and the increased
emergency, health and safety risks associated with the proposed men’s prison and
women’s prison being so close to the LPG and WOSL sites. He foresaw the Manurewa
communities, being stereotyped as having a bad reputation, he was concerned about
influence on youth and the creation of a dysfunctional community that is down-trodden,
crime-riddled and gang-infested. He expressed disappointment at what he perceived to be
Corrections’ dismissive attitude towards the community and a fear that it is unlikely to
adhere to conditions.
Mr O’Keefe
[935]

Mr O’Keefe, Hastings District Councillor for Flaxmere, told us he about his
extensive experience in dealing with inmates from the Hawkes Bay Regional Prison and
the social issues in his community. It was his view that there has been in-migration of
prisoners’ families into the Flaxmere Community and that this has added stress to an
already struggling community.
Mangere East Learning Centre
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[936]

Mr Fowler, the Manager of the Mangere East Community Learning Centre
anticipated further proliferation and concentration of LULUs, the perception of the area
as a dumping ground, an increased risk to the prison populations from WOSL and LPG
sites and increased demands for the services of his organisation.
Roscommon Primary School Board of Trustees
[937]

Mrs Barbara Beale, Chairperson of the Board of Trustees of the Roscommon
Primary School 992 anticipated that the site for the women inmates would be compromised,
the reputation of Clendon, Manurewa and Counties-Manukau would be damaged, the area
dominated by police vehicles, there would be emergency risks for inmates, local heritage
would be compromised, there would be visual effects and a need for landscaping, risks to
air travel flight paths and an increased burden on infrastructure and utilities.
Manurewa Principals’ Association
[938]

Ms Sonia Johnston, the Principal of Roscommon Primary School, appeared on
behalf of the Manurewa Principals’ Association. She told us that there are 24 schools in
Manurewa including three High Schools. Of the 24 schools, 18 are low decile schools
(between 1-3), with 11 of those being decile 1 schools. 993 Two of the 24 schools are
decile 10 schools, with the remaining being mid-range decile schools. The students are
predominantly Maori and Pacifika. Ms Johnston told us that whilst there are a number of
Government-funded initiatives within the schools to support children and families, the
schools struggle to deal with the social and economic problems students have and the
transience of the families moving in and out of the area. 994 There was a concern that there
would be further demands on the schools in the impacted communities. 995
Mr Hopkins
[939]

Mr Hopkins, a resident of Manurewa for over 30 years and a planner by
profession, anticipated the following negative effects, adverse effects on amenity values,
cumulative effects of three facilities in the same area, an increase in demand for social
services, an increase in housing demand, limited economic and employment
opportunities, in-migration of inmates and staff, stigma associated with a conglomeration

Submitter number 57
Transcript, p 1273, [25-42]
994 Transcript, p 1275, [20-30]
995 Transcript, pp 1273-1278
992
993
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of correctional facilities, and the subsequent impact on the image of the community. He
argued that the evidence on the consideration of alternatives was limited.
Mr Johnson
[940]

Mr Johnson, a senior policy analyst for the Salvation Army, advised that the
Army opposed the prison. His concern was whether there was a need for a prison and
what alternatives had been considered. He also expressed disappointment that
Corrections had not complied with the conditions of the original Designation 288. The
effects he anticipated were in-migration of prisoner families and associates, additional
demand for employment, housing, health and community services in a community
already struggling, over-crowding and impacts on schools as they struggle to deal with
children from inmate families, thus diverting resources from other children from the
impacted communities with social development and educational needs.
The Prison Fellowship

[941]

The Prison Fellowship was represented by the National Director Mr Gunston.
The organisation anticipated the following social effects, in-migration of families given
this prison will result in movement of Auckland prisoners from other prisons in New
Zealand to Wiri, increased travelling costs for families, increased demand for public
transport, change in demand for volunteers and specialists, change in cultural support for
Māori, increased demands for employment and accommodation, increased demands for
specialist accommodation such as drug and alcohol residential facilities and half-way
houses, excessive costs of keeping people in prison with limited benefits, increase in
numbers seeking employment, increased demand for sexual offending and violence
prevention services, and no understanding of whether the local social service sector is
able to deal with Māori prisoners.
Sisters of Mercy Wiri

[942] Sister Anne Hurley is a recent volunteer at the women’s prison, and was concerned

that the proposal was in conflict with Designation 288. She was very concerned about the
proposed men’s prison having a dominating influence on the women’s prison. She
believed it would nullify the culture and theme of the women’s prison. The effects she
anticipated were adverse views of the proposed men’s prison from the women’s prison
affecting the psychology of the women inmates, who often get into trouble or offend
because of their relationships with men. She anticipated adverse effects on the women
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inmates, the babies and the young children resident there. She was concerned about the
loss of land for the rehabilitation of the women inmates. After seven visits to the
women’s prison, she was left with the impression that the women inmates in the high
security and remand units had little to do. She denounced the lack of design and
operational detail for the proposed men’s prison. Of concern to her was the in-migration
of prisoners and their families into the impacted communities and the possible impacts on
these communities. Such impacts included effects on the private rental and Housing New
Zealand housing markets, over-crowding and stress on families having to support inmates
either in or out of prison, influence on youth and youth crime, and an increased
prevalence of youth gangs. She noted the lack of resourcing for the local social service
providers, already stretched given the nature of the impacted communities. She made the
point that there are only a limited number of services who can assist with rehabilitation
and reintegration, and in her view, there were not enough trained professionals of the
relevant cultural groups to address the dysfunction, rehabilitation and re-integration needs
of the in-mates upon release. She was also concerned about the methodology of the SIA
and wanted another completed.
Wiri Business Improvement District
[943] Wiri Business Improvement District were represented by Ms Audrey Williams. Her

organisation represents 380 business owners and 198 property owners in the Wiri district.
She accepted there may be some economic benefit to local businesses, however, they
were worried that no sufficient research had been completed on the economic effects of
the proposal and they wanted more in-put into the project. Her membership also
anticipated a spike in the level of graffiti, and youth issues including car conversion and
loitering.
Ms Schaaf
[944] Ms Schaaf, a lawyer and Pacific Island submitter, anticipated impacts on Pacific

Island people, an increase in crime, an increase in visitor numbers raising personal
security and safety issues, a reduction in property values, negative visual effects, limited
economic benefits, effects on youth, and effects of having so many correctional facilities
and youth facilities in the area leading to the creation of a ghetto of prisons.
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Mr Dunwoodie
[945] Mr Dunwoodie, a resident of Manurewa, anticipated adverse effects on youth,

cumulative effects on the community because of the numbers of justice facilities such as
those that will arise from in-migration of prisoner families and associates. He also
identified impacts on rental housing and finally he was concerned at the inability of the
struggling impacted communities to absorb these additional demands.
Mr Rogers
[946] Mr Rogers, a resident from Papatoetoe, anticipated an increase in the stigma

associated with the area. He argued the impacted communities were becoming a dumping
ground leading to the development of a prison ghetto. He was concerned about increased
risks for all prisoners on site from the LPG and WOSL sites, a lack of accountability of
the PPP to the Counties-Manukau local communities, the overload on the community
resources needed to help with rehabilitation and the compromising of the Puhinui Stream
Walkway, the Stonefields and Matukutureia.
Submitters who did not appear
[947] Notable submissions from people who did not appear before the Board, who were

in opposition (in part or in full to the NoR on social impact grounds) were:
Mr Fowler
[948] Mr Fowler (Submitter 6), resident of Mangere East, anticipated the loss of a green-

belt area for residents.
Ms Caughey
[949] Elizabeth Mary Caughey (Submitter 4) who provided submissions on the Minister’s

objectives for the NoR.
Mrs Barrowman
[950] Mrs Barrowman (Submitter 26), resident of Manurewa, anticipated impacts on the

women’s prison, increased risk to inmates from the LPG and WOSL sites, health and
welfare issues for inmates given the nature of the site, normalisation of prisons for
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children and youth, impacts from increased numbers of prisons and similar facilities in
the area, effects for local schools, compounding negative social problems already existing
in the community, in-migration of families and associates; and additional demands for
police resourcing.
Shirani Anand
[951] Shirani Anand, (Submitter 52) a resident of Manurewa anticipated that the proposed

prison would increase Manurewa’s bad name and spoil further its reputation, and there
was a concern regarding the potential decrease in the numbers of people who would want
to live there.
Other Submitters
[952] Similar concerns as those listed by other submitters were expressed by Mr and Mrs

Lewis (Submitters 2) residents of Clendon Park, Ms Belcher (Submitter 3), a resident of
Manurewa, Mr and Mrs Claykowski (Submitters 5) residents of Weymouth, Shona
Tokona (Submitter 10) resident of Clendon, Rosemary Lovett (Submitter 13) resident of
Manurewa, Ngaire Munro (Submitter 15) resident of Manurewa, Kim Tepank (Submitter
16) resident of Papatoetoe, Sharee Jackson (Submitter 17) resident of Clendon Park,
Vivienne Wilson Florence (Submitter 18) resident of Manurewa, who also raised
concerns regarding possible escapes; Florence Herewini (Submitter 19) who also raised
cultural effects, Diana McKay (Submitter 20), Maahia Massey (Submitter 23) resident of
Manurewa, and Leslie and Patricia Guptill of Wattle Downs (Submitters 24).
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Appendix E
DEPARTMENT OF CORRECTIONS
DRAFT CONDITIONS FOR MEN’S AND WOMEN’S PRISON AT WIRI
Amended conditions following discussions between the Department of Corrections and
Auckland Council and Manurewa Local Board, 24 June 2011

Draft Alterations to Designation 288 Conditions
(Additions are shown below as underlined and deletions as strikeout)
Black

Alterations to the conditions agreed between the Department of
Corrections and Auckland Council and Manurewa Local Board

Blue

Alterations to the conditions proposed by the Department of
Corrections and not agreed with Auckland Council and Manurewa
Local Board

Red

Alterations to the conditions proposed by Auckland Council and
Manurewa Local Board and not agreed with the Department of
Corrections

Red and yellow Alterations to the conditions proposed by Auckland Council and
highlighted
Manurewa Local Board in response to new Condition 25B(d)
proposed by the Department of Corrections and not agreed with
the Department of Corrections
Green

Alterations agreed at the conditions hearing on 22 June

Explanatory Note to Designation 288 Conditions
Designation 288 provides for Comprehensive Corrections Facilities comprising a
women’s corrections facility (ARWCF) and a men’s p ris o n [corrections facility
(MCF) at 20 Hautu Drive. The conditions that accompany this designation apply to
the designated site as a whole, except where specified as applying only to the
ARWCF or the MCF men’s prison.
The conditions reference the following plans:
•

An Indicative Concept Plan for the ARWCF (Figure 2, 3 February 2004,
DB0901);

•

A Development Plan for the MCF men’s prison (Figure 1, Revision A,
prepared by Boffa Miskell, dated 12 May 2011);

•

A Heritage Areas Plan (Figure 2, revision E, prepared by Boffa Miskell, dated
25 March 2011); and

•

Quantitative Risk Assessment and Mitigation Plan (Figure 3, Revision A,
prepared by Boffa Miskell, dated 17 May 2011); and

•

A Plan prepared by Auckland Council entitled "Auckland Council Exhibit
1" (Figure 4)

The Indicative Concept Plan for the ARWCF is referred to in Condition 1A. This
condition of the original designation required the initial works for the ARWCF, which
was established in 2006, to be in general accordance with this indicative concept
plan. Condition 1A does not limit future activities on the site in so far as they are
consistent with the designation and other conditions.
The Heritage Areas Plan identifies those parts of the site identified as heritage areas
and remnant cultural landscape features. This plan is referred to in conditions 3, 18
and 19 which set out specific limitations that apply to these areas.
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The Development Plan for the MCF men’s prison shows the indicative location of its
secure and non secure facilities, and the controls on development in conditions 38,
39, 40A, 40B and 40C.
For the purposes of these conditions, ‘site’ means the entire area of land subject to
Designation 288, unless specified in the condition as either the ARWCF or the MCF
men’s prison site. Reference to ‘the Minister’ in these conditions refers to the Minister
of Corrections or their successor (where their successor is the requiring authority).
The designation shall be subject to the following conditions:
Scope of the Designation
1A.

The initial [All] works for [the] ARWCF to give effect to the designation shall be
generally in accordance with the Notice of Requirement for the original designation
288, ARWCF dated 28 May 2002, and the following indicative concept plan, figure
2, 3 February 2004, DB0901, subject to any amendments required by the conditions
that follow. However, nothing in this condition shall limit future activities on the site in
so far as they are consistent with the designation and other conditions.

1B.

All works and activities for the MCF prison shall be generally in accordance with the
Notice of Requirement for Alteration to Designation 288 dated 1 November 2010,
subject to any amendments required by the conditions that follow. However, nothing
in this condition shall limit future activities on the site in so far as they are consistent
with the designation and other conditions.

1C.

The comprehensive corrections facilities on the site shall be limited to the ARWCF
and a MCF prison.

1D.

Any secure facilities associated with the ARWCF shall be generally located within the
area identified as ‘Indicative Extent of ARWCF Secure Facilities’ on the Development
Plan (Figure 1, Revision A, prepared by Boffa Miskell, dated 12 May 2011).

1E.

Any secure facilities associated with the MCF prison shall be generally located within
the area identified as ‘Indicative Extent of prison Secure Facilities’ on the
Development Plan (Figure 1, Revision A, prepared by Boffa Miskell, dated 12 May
2011).

1F.

Any non-secure facilities associated with the MCF prison shall be generally located
within the area identified as ‘Indicative Extent of prison Non Secure Facilities’ on the
Development Plan (Figure 1, Revision A, prepared by Boffa Miskell, dated 12 May
2011).

2.

That for a distance of 45m from the northern boundary of the site, adjoining the land
of Wiri Oil Services Ltd, no new buildings or activities shall be constructed or carried
out. This condition shall not apply to horticultural activities or to maintenance of
grounds, or to maintenance, alteration or use of the existing building.

3.

No accommodation buildings (excluding fencing) shall be constructed within
that part of the Corrections' designation, identified as area "A" on the Heritage
Areas Plan (prepared by Boffa Miskell, Figure 2, dated 25 March 2011, revision
E).
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3.

No buildings (excluding mesh fencing and lighting, security and
communication devices, including poles for lighting and surveillance
equipment) shall be constructed within those parts of the designated site
identified as 'no build' areas on Figure 4.

4.

(a)

The accommodation units of the ARWCF shall be located at least 134 metres
from the Wiri Oil Services Limited boundary and the outside of the secure
perimeter fence shall be located at least 100 metres from that boundary.

(b)

All inmate accommodation, staff administration and kitchen buildings to be
used by staff and inmates within 200m of the Wiri Oil Services boundary shall
have mechanical ventilation. The ventilation system shall be capable of
having suitable filtration systems installed to minimise odour and VOCs, to the
satisfaction of the Council based on results of the monitoring required by
condition 17E.

5.

An easement for an esplanade strip and/or access strip for a coastal recreational
walkway for the benefit and use of the public shall be granted in the Council's favour
at no cost to the Council by the Minister generally along the boundary of the subject
land with the Manukau Harbour on the following basis:
(a)

The easement in perpetuity shall adjoin the mark of mean high water springs
of the Manukau Harbour, unless the topography requires that it be located
away from the coast. The legal documents relating to the easement shall be
prepared by the Council's solicitors at the Minister's expense, executed by or
on behalf of the Minister and registered on the certificate of title of the land
prior to commencement of the proposed activity.

(b)

The esplanade strip and access strip shall be of sufficient width to allow cycle
and pedestrian access through the area.

(c)

The route of the formed walkway shall be determined jointly by the Minister
and the Council and shall minimise the impact upon the part of the
Corrections' designation identified as area "C" on plan '21095' dated 9
October 2003. The construction and maintenance of the walkway will be
undertaken by the Council, at such time as it deems fit to do so.

(d)

The Minister shall construct and maintain as a minimum a standard post and
wire fence along the boundary of the esplanade strip and the access strip
easement, within 6 months of the creation of the easement.

(e)

The Minister shall take all reasonable steps to place and maintain signs at the
boundaries of the Minister's property along the walkway and at the public
entrances to the walkway, prior to its use. The Minister shall consult with the
Council, with regard to the wording of signage with a view to ensuring that, to
the extent practicable, the signage does not discourage the public from using
the walkway.

(f)

The walkway shall be available to the public during hours of daylight every
day of the year except in specified circumstances, to be agreed between the
Department Minister and Council.
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(g)

During the event of the specific circumstances referred to in Condition 5(f),
the Minister shall make available an alternative walkway to continue this
public access.

Advice Note:
Easements have been created further to this condition and are registered
against Identifier 368904 (North Auckland).
Traffic
6.

The principal access to the ARWCF shall be off Hautu Drive, while access for an
"emergency situation" may be provided off other adjacent roads. For the purposes of
this condition, an "emergency situation" is defined as a situation requiring alternative
vehicular access by the Department of Corrections, New Zealand Police, New
Zealand Fire Service and/or an Ambulance, New Zealand Defence Force, Civil
Defence and includes situations relating to the escape of any inmate.

7.

Adequate onsite parking, loading, access and manoeuvring areas be provided at all
times for all types of vehicles anticipated to visit the facilities. All onsite parking,
loading, access and manoeuvring shall be formed, drained, sealed and marked out in
accordance with Council's Engineering Quality Standards and Figure 8.5 of Chapter
8 of the District Plan. Full engineering drawings in respect of these works shall be
submitted to and approved by the Council, as part of the Outline Plan of Works.

8.

In the event that the McLaughlins Road frontage of the site requires upgrading due to
the Minister's construction, establishment, operation and/or maintenance of the
facility, and becomes a public road, this shall be constructed to Business Road
standards for half a road frontage in accordance with Rule 9.9.2.11(a)(iv) of the
Manukau Operative District Plan. A payment, which shall be agreed between the
Minister and the Council, shall be paid to the Council prior to commencement of the
road frontage upgrading (such payment to be applied to the upgrade and to take into
account any payments made to the owners of the road for its upgrade).

9.

Cul de sacs in accordance with Council's Engineering Quality Standards shall be fully
formed and vested in the Council and at no cost to the Council as continuations of
Hautu Drive and Ha Place prior to commencement of building construction. These
areas shall include any necessary service berms and footpaths in addition to a
standard front berm. Full engineering drawings in respect of these works shall be
submitted to and approved by the Council.

Landscape and Urban Design
10A.

An Integrated Design and Mitigation Strategy (IDMS) shall be prepared for the entire
designated site and submitted for the approval of the Council as part of the outline
plan of works for the establishment of the MCF men’s prison. The Council, the
Department of Conservation, Ngati Te Ata, Te Akitai, Vision Manukau and the
Volcanic Cones Society shall be given an opportunity to review and comment on the
draft IDMS (including for the avoidance of doubt, the visual mitigation strategy,
ecological planting strategy, and comprehensive landscape plan) at least 2 3
months prior to its submission with the outline plan of works. The IDMS shall include
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the matters set out below 996.
IDMS Principles and Functions
(a) The IDMS must set out the overarching principles that will shape a visual
mitigation strategy, an ecological planting strategy, and a comprehensive
landscape plan.
(b) The IDMS shall address building placement, scale and form in relation to the
surrounding and proposed landscape context. The IDMS shall specify building
materials and colour, proposed screening and planting, proposed pest control
measures, proposed site preparation and remediation, plant species selection,
plant establishment and ongoing maintenance and monitoring requirements.
(c) The IDMS should establish how it is proposed to integrate the development
when viewed from the Clendon residential area and CYFS facility, and the
means proposed to integrate the scale, form and bulk of the buildings and
structures in the western and southern portion of the site in relation to the
open space.
(d) All buildings and external structures shall be designed and finished in materials
and colours that are generally visually recessive.
IDMS Components
(e) The IDMS shall consist of the following include the following components, each
of which shall give effect to the IDMS and its overarching principles:
(i)

(ii)
996

A visual mitigation strategy for the entire site. This shall include but not be limited
to:
•

key visual objectives including the identification and management of views towards
the site from surrounding residential, commercial and public open space areas and
the objective of maintaining some views of Matukutureia to the best extent
possible;

•

the use of mass planting where appropriate within a minimum 8 metre planting strip
along all boundaries of the site to enable the screening and/or visual integration of
built forms within the site and with the surrounding landscape character, including
the maintenance of the existing landform within this 8 metre planting strip (except
where mounding or additional soil depth is required to achieve the optimum growth
of plants). The 8 metre planting strip shall not apply to the following locations:
-

At the Hautu Drive, Ha Crescent, McLaughlins Road and Kiwi Tamaki Road
vehicle and pedestrian entrances frontages of the site;

-

Other vehicle and pedestrian entrances;

-

Either side of the access strip to Kiwi Tamaki Road; and

-

Parking areas, access drives and other hard surfaces associated with the
ARWCF existing as at 1 May 2011.

An ecological planting strategy, to enhance the ecological attributes of the site, and

The Department of Corrections and Auckland Council note the position of Te Kawerau A Maki that
they wish to be added as a party in condition 10A.
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in particular the south-west corner of the site, providing a buffer between the
facilities and the Puhinui Creek. The strategy shall promote the use of eco-sourced
species where appropriate.
(iii)

A comprehensive landscape plan for the entire site, including but not limited to:

(iv)

•

Planting of proposals for the retained wetland area and any stormwater ponds;

•

Planting of proposals for the entry and parking areas;

•

Planting proposals within the required minimum 8 metre planting strip along all
boundaries of the site, except in the areas locations excluded above. Where
screen planting is proposed, plant material that is capable of achieving a
height of 10 metres over a 12 year period shall be utilised.

•

New parking areas designed with landscaped dividers or islands to provide
separate parking bays each containing not more than 100 carparking spaces. The
dividers or islands shall be planted with well developed specimen trees capable
of growing to a height of approximately 6 metres within 10 years of planting.
When determining tree and shrub species, safety aspects such as sight distances
must not be compromised.

•

Consideration of any planting and/or public amenities on adjoining public land
to enable the co-ordinated management of the site’s boundaries.

•

The name (including botanical), numbers, location, spacing and size of the plant
species, details on the timing of planting, and details of existing planting to be
retained (where practicable).

•

A landscape management programme, including implementation and
maintenance, setting out the methods for pest control (including, if necessary,
pest proof fencing along the boundary of the site and the Stonefields Historic
reserve), use of sacrificial planting (where appropriate), fertilising, and if
necessary irrigation, to ensure continued growth of the plants. The landscape
management programme shall detail existing and proposed soil depths,
sufficient to ensure the optimum growth of the plants. These minimum soil
depths may either be achieved using existing ground conditions where
appropriate, or through mounding and/or through the provision of additional
soil.

A report by a suitably qualified and experienced urban designer and landscape
architect on how the design achieves the principles of the IDMS, including how the
design achieves a good interface with surrounding areas.

10B

The Minister shall not be in breach of Condition 10A if any one or more of the named
groups specified do not wish to provide comment.

10C

The outcomes of the engagement on the IDMS as specified in Condition 10A,
including the comments provided by the parties and any changes made as a
consequence, shall be documented and provided to the Council with the outline plan
of works for the establishment of the MCF men’s prison.
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10D

The Minister, at his or her sole discretion, will cover the reasonable expenses of
the parties named in condition 10A to commission any expert review of the IDMS,
subject to the parties discussing the potential for joint engagement of an
expert and subject to the Minister’s approval of the scope of works and
professional services fee proposals, prior to any expert advice or reports being
commissioned by the parties.

10E

(a)

In the event that further outline plans are required and/or submitted for the
site, the IDMS shall be updated in accordance with the conditions described
above.

(b)

Unless and until any outline plan is required and/or submitted for further
development is undertaken at the ARWCF, only the planting including
screening, pest and predator control, site preparation, species selection,
and ongoing maintenance and monitoring aspects of the initial IDMS shall
apply to the existing ARWCF.

10F

Except for the screen and mass planting within the minimum 8 metre planting strip
along all boundaries of the site, the landscape plan may be altered at any time,
provided the changes to the plan are in general accordance with the IDMS and
landscape plan which was approved by the Council as submitted with the outline
plan.

10G

The Minister shall implement the comprehensive landscape plan, the ecological
planting strategy and the visual mitigation strategy within 12 months of completion
of construction of the MCF men’s prison and shall thereafter maintain all specified
works and plantings to the satisfaction of the Council.

Existing Landscaping Plans
11A.

Until such time as the IDMS required under condition 10A is approved by the
Council, the following conditions (11B-11H) shall apply.

11B

The visual mitigation and ecological planting plan for the ARWCF approved by the
Council with the outline plan of works for the ARWCF on 10 September 2004 shall
apply to the site.

11C.

The visual mitigation and ecological planting plan may be altered at any time with the
approval of the Council. In that regard, the Council shall not unreasonably withhold
his or her approval, and in particular will not refuse approval to changes to the plan
made necessary as a result of expansion of facilities within the site on the sole
ground that such expansion is not consistent with the plan as originally approved.
The general landscaping plan for the ARWCF approved by the Council with the
outline plan of works for the ARWCF on 10 September 2004 shall apply to the site.
The general landscaping plan required under condition 11D above may be altered at
any time, provided the changes to the plan are in general accordance with the plan
which was approved by the Council.
The Minister shall implement the visual mitigation screening strategy within 6 months
of completion of initial building construction for the ARWCF and shall thereafter
maintain the planting to the satisfaction of the Council.
The Minister shall implement the ecological planting within 6 months of completion of
initial building construction for the ARWCF and shall thereafter maintain the planting
to the satisfaction of the Council.

11D.
11E.

11F

11G.
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11H.

The Minister shall implement the remainder of the general landscaping plan within 15
years of the ARWCF being occupied.

Lighting
12.

All exterior lighting plans shall be submitted to the Council prior to commencement of
building construction. The lighting plans shall show and describe the location, type
and intensity of lighting for facilities where external lighting is planned on the site and
be approved to the satisfaction of the Council, taking into account the security
requirements of the corrections facility.

Noise
13.

All sleeping areas within the ARWCF shall be provided with acoustic insulation
against noise from the adjacent Quarry and Business 5 and 6 zones so that internal
noise within the ARWCF resultant from off site activities does not exceed L10 35dBA
35dB LA10 and Lmax 55 dBA with external doors and windows closed. These spaces
shall also be provided with alternative ventilation in accordance with the requirements
of the New Zealand Building Code, subject to the satisfaction of the Council.

14.

Any noise from construction work (as defined in Chapter 18 of the Manukau
Operative District Plan) emanating from the site shall comply with the relevant
requirements of the Manukau Operative District Plan 2002.

15.

Sound levels shall be measured and monitored by the Minister in accordance with
New Zealand Standard NZS 6802:1999, Assessment of Environmental Sound and
the results of the monitoring shall be compiled in a report to be submitted to the
Council within 6 months of the opening of the ARWCF.

16.

Should the results of the monitoring required by Condition 15 indicate that the facility
does not comply with the noise limits specified, then discussions shall take place
between the Minister and the Council to resolve this matter and remedy it as soon as
is reasonably practicable.

Air
17.

17A.

The Minister shall undertake monitoring of VOCs, including benzene, in relation to
the ARWCF to the satisfaction of the Council, the results of which shall be forwarded
to the Council as and when required. Monitoring shall be conducted simultaneously
at two locations:
(a)

one at the northern façade of the closest building to the northern boundary of
the site which is required to have mechanical ventilation pursuant to Condition
4(b); and

(b)

the other at a location adjacent to the southern boundary of the site.

Monitoring required under condition 17 shall consist of passive sampling with 3M
badges in accordance with NIOSH Method 1500 & 1501 or equivalent method
approved by the Council, to produce monthly average concentrations, and shall be
undertaken:
(a)

for a period of 12 months commencing not more than one month from the
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date of confirmation of this designation; and
(b)

17B.

in any further 12 month period or periods following receipt of written notice
from the Council that there has been a significant change in the operations at
the WOSL site. Results shall be recorded and made available to the Council
on request. A report on the monitoring programme shall be presented to the
Council at the end of each 12 month monitoring period. For the purposes of
this condition and condition 17B below, a "significant change in the operations
at the WOSL site" includes:
(i)

the commissioning of new fuel tanks within 100 metres of the northern
boundary of the ARWCF site; and/or

(ii)

increases in total storage tank capacity on the WOSL site of more
than 40% above 116 million litres, being the capacity on the WOSL
site that existed at the confirmation of this designation; and/or

(iii)

any other change that, in the opinion of the Council, could give rise to
significant increases in the concentration of VOCs, including benzene,
on the ARWCF site.

In addition to monitoring required under condition 17A, the Minister shall from the
date that the ARWCF opens, commence a field odour monitoring programme for the
succeeding 12 months and repeat this five years thereafter and/or in any 12 month
period or periods following receipt of written notice from the Council that there has
been a significant change in the operations at the WOSL site.
(a)

The monitoring shall be undertaken by an individual whose olfactory
sensitivity complies with the requirements of an odour panellist used in
dynamic olfactometry as stipulated in AS/NZS 4323.3:2001 (Stationary
Source Emissions — Determination of Odour Concentration by Dynamic
Olfactometry).

(b)

Odour shall be assessed at no less than five locations in the vicinity of the
ARWCF. At least one location will be on the northern boundary fence, and
another in a position near the accommodation unit that is closest to that
fence.

(c)

The odour assessment method shall follow the "single measurement"
procedures set out in the German Standard VDI 3940 (Determination of
Odorants in Ambient Air by Field inspections).

(d)

The location, day, time and atmospheric conditions shall be recorded at the
time the assessments are made.

(e)

Subject to (g) below, assessments at each location shall as far as practicable
be undertaken once per week, with no less than 50 assessments undertaken
of each site over the 12 month period. The assessment day and time shall be
determined in conjunction with the Council and Wiri Oil Services Limited, and
shall aim to ensure that:
•

"the assessments achieve a representative measure of odours at the
ARWCF and account for activities at WOSL that may have the potential to
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cause odour; and
•

17C.

17D.

"information that is necessary for the Council to review the monitoring
regime pursuant to (g) below to focus monitoring upon times when odour
events are more likely is collected as efficiently as possible.

(f)

Results shall be recorded and made available to the Council on request. A
report on the monitoring programme shall be presented to the Manukau City
Council at the end of each 12 month monitoring period.

(g)

The Council may, if it considers it appropriate having regard to the monitoring
results received pursuant to paragraph (e) above, require changes to be
made to the monitoring regime so as to focus upon times and/or days of the
week when odour events are more likely to occur. Such changes will be made
by written notice provided to the Minister or his or her representatives. For the
avoidance of doubt, no such alteration to the monitoring regime shall increase
its duration beyond 12 months, require monitoring to be undertaken at more
than five locations on the site, or require a total of more than 50 assessments
of each site to be undertaken during the monitoring period.

The Minister shall from the date the ARWCF opens log all air quality complaints
received. The complaint details shall include:
(a)

the date, time, position and nature of the complaint;

(b)

location within the corrections facility of the complaint and, unless the
complainant elects not to supply those details, their name, phone number and
address; and

(c)

any remedial actions undertaken. Details of any complaints received shall be
provided to the EHC Manager within seven days of receipt of the
complaint(s).

If the Council reaches the view that an odour nuisance and/or health effects may be
occurring within the site, based on:
(a)

the frequency or nature of odour complaints received by the Council
(pursuant to condition 17C or otherwise); and/or

(b)

monitoring required under conditions 17, 17A and 17B, the Council will
appoint an independent air quality expert to undertake an investigation and
make recommendations pursuant to condition 17E below. The independent
air quality expert will be chosen by the Council, Wiri Oil Services Limited and
Department representatives. The costs of such expert will be paid for by the
Department.

17E.

In the event that an independent air quality expert is appointed under Condition 17D,
he or she shall be instructed to undertake an investigation of the site over a period of
not less than two weeks and not more than six weeks to determine whether, in his or
her professional view, the installation of the filtration equipment specified in condition
4(b) is justified so as to mitigate or avoid odour nuisance and/or health effects.

17F.

In the event that the independent air quality expert recommends the installation of

Appendix E
DEPARTMENT OF CORRECTIONS
DRAFT CONDITIONS FOR MEN’S AND WOMEN’S PRISON AT WIRI
Amended conditions following discussions between the Department of Corrections and
Auckland Council and Manurewa Local Board, 24 June 2011

filtration equipment under condition 17E above, the Minister shall ensure that the
specified filtration equipment is fully installed and operational within three months of
the date the recommendation is received by the Minister.
Archaeological or Cultural Artefacts
18.

19.

20.

The small triangle of land in the south-western corner of the subject site, which
includes remnants of a historic stone wall, stone structures, a midden and the spring,
shall be excluded from any earthworks and building development (excluding fencing).
This area of land is identified as area "C" on plan '21095', dated 9 October 2003 (as
amended by the Heritage Areas Plan (prepared by Boffa Miskell, Figure 2, dated 25
March 2011, revision E)).
The Minister shall carry out consultation with Ngati Te Ata and Te Akitai for any
works that are proposed by the Minister within an area identified as a “Remnant
Cultural Landscape Feature” shown on the Heritage Areas Plan, prepared by Boffa
Miskell, Figure 2, dated 25 March 2011, Revision E. In this regard, consultation
should address the following 997:
(a)

Whether any matters pertaining to tangata whenua protocols need to be
addressed;

(b)

Whether the works afford appropriate acknowledgement of the status of the
Area of Significance to Tangata Whenua; and

(c)

Whether the works take into account the necessary tangata whenua
protocols. The Minister shall not be in breach of this condition if either tangata
whenua group declines to consult.

In the event of archaeological features being uncovered (e.g. shell midden, hangi,
oven stones, pit depressions, defensive ditches, artefact material, gardening soils or
koiwi tangata (human skeletal remains), work shall cease within a 10m radius of the
discovery and the Council, the New Zealand Historic Places Trust Regional
Archaeologist and the appropriate iwi authorities shall be contacted within 72 hours
so that appropriate action can be taken.
Advice Note
The requirement set out in Condition 20 above includes the appropriate iwi
authorities and the New Zealand Historic Places Trust being given a reasonable time
to record and recover archaeological features discovered before work may
recommence there. Work should not recommence until the New Zealand Historic
Places Trust has given approval for work to continue.

Ecological Protection
21.

997

Any works that create the potential for inflows of sediment and nutrients into
waterways (eg the Puhinui Creek mangrove area) and the Manukau Harbour shall
comply with the Auckland Regional Council sediment control guidelines and Council
requirements.

The Department of Corrections and Auckland Council note the position of Te Kawerau A Maki that
they wish to be added as a party in condition 19.
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Advice Note
At the time the Notice of Requirement for the alteration for the designation for the
MCF men’s prison was lodged, the relevant sediment control guidelines are ARC
Technical Publication 90 “Erosion & Sediment Control Guidelines for Land Disturbing
Activities in the Auckland Region”.
Social Impact Advisory Group (SIAG) [Community Impact Forum (CIF)] 998
22.

The Minister shall establish and coordinate a Social Impact Advisory Group (SIAG).
The SIAG shall include the prison management from both the ARWCF and the
men’s prison, and the Community Liaison Officer (CLO) for the p ris o n s
Comprehensive Corrections Facilities on the site, the Auckland Council, and
one representative from those of the Manurewa, Papakura, MangereOtahuhu, and Otara-Papatoetoe Local Boards that wish to be involved. The
Minister shall invite, as a minimum, representatives from the following parties to join
the membership of the SIAG:
(a)

Auckland Council (including local boards within the Manukau and ManurewaPapakura Wards);

(a)

Mana Whenua representatives, including Ngati Te Ata and Te Akitai 999;

(b)

Local resident and community groups;

(c)

Local business community;

(d)

Department of Corrections including relevant service areas;

(e)

Department of Conservation;

(f)

Ministry of Social Development;

(g)

Child Youth and Family Services;

(h)

Management of the Korowai Manaaki Youth Justice Facility;

(i)

Management of the Weymouth Northern Residential Centre;

(j)

Housing New Zealand;

(k)

Counties Manukau District Health Board;

(l)

Maori service providers to the Comprehensive Corrections Facilities prisons;

998

Auckland Council proposed that the name “Community Impact Forum (CIF)” be used instead of
“Social Impact Advisory Group (SIAG)”. This was not agreed with Corrections. This difference is
not recorded with every reference to the SIAG in the conditions.

999

The Department of Corrections and Auckland Council note the position of Te Kawerau A Maki that
they wish to be added as a party in condition 22(a).
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(m)

Pacific Island service providers to the Comprehensive Corrections Facilitiesprisons;

(n)

Te Puni Kōkiri;

(o)

Other social infrastructure and service providers (both government and not for
profit) that the SIAG agrees as appropriate for example; local NGOs, youth
representatives, local schools, and early childhood education centres/kindergartens;

(p)

New Zealand Police (including representatives from Counties Manukau Police
District);

(q)

Wiri Oil Services Limited;

(r)

New Zealand Transport Agency.

SIAG Purpose
22A.

The purpose of the SIAG is as follows:
(a)

To provide a forum for community and stakeholder involvement through which any
issues of community interest or concern to can be raised and responded to in
relation to the construction of the MCF men’s prison and the presence and
operation of the ARWCF and the MCF men’s prison.

(b)

To provide a forum for Corrections to inform the SIAG and its members concerning
the parties of actions taken through its relationships with service providers and
other government agencies to facilitate the effective provision of social
infrastructure, social support and health services to the ARWCF and MCF men’s
prison and to seek the input of the SIAG and its members on these matters.

(c)

To develop, review, implement and report on a Social Impact Monitoring Plan
(SIMP) that will be used by Corrections in conjunction with other agencies with
relevant responsibilities to address any adverse social and cultural effects and
community based service delivery and rehabilitation needs attributable to the
presence and operation of the ARWCF and the MCF men’s prison.

(d)

To receive and consider the findings of the SIMP to allow the relevant agencies on
the SIAG (including Corrections) to respond as appropriate in accordance with
condition 25B.

(e)

With reference to the SIMP, Tto identify and promote opportunities to provide
mutual benefit for the Comprehensive Corrections Facilities prisons and the local
community (for example the provision of local goods and services and employment
opportunities) and to support where relevant the achievement of the community
outcomes outlined in Tomorrow’s Manukau – Manukau Apopo or other succeeding
documents, strategies or frameworks such as Local Board plans.

(f)

To provide a forum for the promotion of policy and programme integration and
cross-sector collaboration at the local and regional levels, where the effects of the
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ARWCF and the MCF men’s prison have relevance to other policy areas.
(g)

To consider issues relating to compliance with designation conditions.

(h)

To consider and comment on any draft outline plans of work relating to the site
prior to lodgment.

(i)

Providing support and advice to the Community Trust established under condition
25D.

[Or, alternatively, if condition 25B(d) is imposed:]
(i)

To advise on the use and application of the fund required to be made available by
the Minister pursuant to condition 25B(d).

SIAG Operating Procedures

23.

The SIAG shall be formed before construction of the MCF men's prison commences
and shall have its first meeting at that time. The SIAG shall be formed no later
than 1 February 2012. The SIAG shall have its first meeting in February 2012
following appointment of the independent social impact assessment
specialist pursuant to condition 24 and circulation of the draft brief for
preparation of the SIMP pursuant to condition 25A(a). Meetings shall be
convened once every 3 months thereafter, unless otherwise sought by the majority of
its members.

23A.

Meetings will be held at times and locations that maximise representation and
attendance.

23B.

The Minister will offer an honorarium to SIAG members (including any independent
chair appointed pursuant to condition 23D(a)) for participants not members of
Government Agencies to cover the reasonable expenses in attending meetings. The
amount of this honorarium will be at the sole discretion of the Minister. The Minister
shall also be responsible for any direct costs of running the meetings.
The Minister shall not be in breach of Condition 22 if any one or more of the parties,
specified in Condition 22, either do not wish to be members of the SIAG or do not
attend particular meetings.
The SIAG shall formulate its Terms of Reference that will include:
(a)
Defined roles and responsibilities of its members, to achieve the purposes of the
SIAG, including election of a Chair from its membership (or an independent Chair if
that is the preference of a majority of SIAG members);

23C.

23D.

(b)

A process for reviewing membership and roles of the Minister and other groups
and agencies involved in the SIAG;

(c)

Procedural matters for the running and recording of meetings, including decision
making and quorums for meetings;

(d)

The establishment of a working group for the purpose of managing the preparation
of the SIMP required by Condition 24 and subsequent annual reviews of the SIMP.

Appendix E
DEPARTMENT OF CORRECTIONS
DRAFT CONDITIONS FOR MEN’S AND WOMEN’S PRISON AT WIRI
Amended conditions following discussions between the Department of Corrections and
Auckland Council and Manurewa Local Board, 24 June 2011

(e)

The establishment of an iwi forum to advise on any issues of particular relevance
to iwi.

Social Impact Monitoring Plan (SIMP)
24.

24A.

A suitably qualified independent social impact assessment (SIA) specialist
(whose appointment shall be agreed by the Auckland Council) shall be
engaged by 1 January 2012 to prepare The Minister shall prepare a Social
Impact Monitoring Plan (SIMP) with input from the SIAG.
The Purpose of the SIMP is to provide a framework to identify, assess, monitor,
manage, and re-assess the social and cultural effects (positive and negative) of the
ARWCF and men’s prison on the community, and also provide an annual report on
compliance with designation conditions.

SIMP Content and Procedure
25.

The SIMP will be based on best practice guidelines and procedures for social
impact assessment and shall include:
(a)
A social impact assessment, which shall be undertaken by the
independent SIA specialist, to provide a baseline of potential effects.
(b)
Alignment with the community outcomes sought in Tomorrow’s
Manukau – Manukau Apopo or other succeeding documents, strategies
or frameworks such as Local Board plans.
(c)
A set of indicators covering the drivers and outcomes of potential social and
cultural effects directly attributable to the presence and operation of the
ARWCF and/or the MCF men’s prison. This may include:
Changes in increased demand associated with the ARWCF and MCF
men’s prison on social infrastructure and social services (such as
health, housing, education, police);
Capacity of the social infrastructure and service providers to respond
to increases in demand for social infrastructure and social services
associated with the ARWCF and MCF m e n ’s pris o n ;
Community views (positive and negative) associated with the
ARWCF and the MCF (e.g. concerning matters such as
community safety, the future of the community and its children,
and community aspirations);
The level and type of support provided to the community (such as
cash contributions and involvement in/support for community
groups and organisations);
Details of any formalised arrangements and agreements between
the Minister and other government agencies in relation to
providing supporting services or funding for prison-related
activities;
Number of prison staff living in or moving into the local area, their
transport requirements and accommodation needs;
Number of prisoner families living in or moving into the local area,
their transport requirements and accommodation needs;
Number of released prisoners living in or moving into the local area,
their transport requirements and accommodation needs;
Number of visitors, their transport requirements and accommodation
needs;
Changes in local crime statistics, including gang activity;
Employment and training opportunities within the local community;
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-

Employment and training opportunities for prisoner rehabilitation
purposes;
Opportunities for training and employment at the Comprehensive
Corrections Facility(s) prison(s);
Other relevant indicators as identified and agreed to by the Advisory
Group SIAG from time to time.
(d)
An annual report on compliance with designation conditions.
(e)
An annual report on the identification, monitoring, evaluation and
management of the effects outlined in the SIMP indicators, together with
a summary of matters raised to with the SIAG and how they have been
responded to by the SIAG and its members.
25A. The following procedures shall apply to the preparation of the initial SIMP and
to subsequent annual reviews:
(a)
A draft brief to the appointed SIA specialist detailing the scope of work
for preparing the initial SIMP shall be prepared by the Minister and
agreed with the Council prior to the first meeting of the SIAG and shall
be circulated to the SIAG's members prior to the SIAG's first meeting.
(b)
The contents of the final brief to the independent SIA specialist shall be
considered and agreed by a majority of SIAG members at the first
meeting of the SIAG.
(c)
The initial SIMP shall be prepared by the independent SIA specialist with
the participation and input of the Minister, SIAG and CLO.
(d)
The initial SIMP shall be prepared prior to commencement of construction
of the MCF men’s prison and within 6 months of the approval of the brief
to the independent SIA specialist (whichever is the earlier). to establish
baseline data, and
(e)
The SIMP shall be reviewed by an independent SIA specialist annually
thereafter with the participation and input of the Minister, SIAG and CLO.
(f)
Both the initial SIMP and subsequent annual reviews It will also be made
publicly available through the Department of Corrections website and or by
any other suitable means, and shall be forwarded to Auckland Council,
the Manurewa Local Board and the SIAG, and to the Manukau Library
and Te Matariki Clendon Library.
Matters Arising from the SIMP
25B. Any social and cultural effects arising from the men’s prison directly
attributable to the presence and operation of the ARWCF and/or the MCF m e n ’s
p ris o n (in whole or in part) (ie, effects in addition to the established baseline
under 25A above) and identified through the SIMP shall be dealt with by the Minister
according to the following process:.
(a)
The Minister in consultation conjunction with the SIAG and the
independent social impact assessment specialist will determine where
responsibility lies to address any social/cultural effect identified in the SIMP
(specifically, whether it is the responsibility of the Minister, other parties, or
the Minister in combination with other parties to deal with the social/cultural
effect identified).
(b)
Where there is disagreement between the Minister and the Council by
members of the SIAG as to:
(i) whether the social and cultural effects are directly attributable to
the ARWCF and/or the MCF men’s prison (in whole or in part);
or
(ii) or the level of mitigation required the measures required to be
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undertaken to avoid, remedy or mitigate those effects [If
condition 25B(d) is imposed:] (including whether or not the
fund required to be made available by the Minister pursuant
to condition 25B(d) should be used or applied to avoid,
remedy or mitigate an effect, or for any other purpose
specified in Condition 25B(d) below); or
(iii) whether it is the Minister's responsibility to address any issue
(in whole or in part);
an independent and appropriately qualified and experienced arbitrator,
agreeable to the Council and the Minister, with relevant expertise, shall
be promptly engaged at the Minister’s cost to determine the cause of the
social and cultural effects and the measures to be undertaken to avoid,
remedy or mitigate the social/cultural effect identified. The independent
arbitrator shall consider the findings of the SIMP, the views of the SIAG
members including the reasons for disagreement, and shall determine
whether the effects are directly attributable to the ARWCF and/or MCF men’s
prison, and if necessary, the level of mitigation appropriate measures
required to be undertaken to avoid, remedy or mitigate the effects [If
condition 25B(d) is imposed:] (including whether or not the fund
required to be made available by the Minister pursuant to condition
25B(d) should be used or applied to avoid, remedy or mitigate an effect,
or for any other purpose specified in Condition 25B(d) below). The
independent arbitrator shall also determine whether any matter is within
the Minister's responsibility to address, in the event of any
disagreement in that regard. The independent arbitrator shall, as soon
as possible, issue his or her decision on the matter. In making the
decision, the independent arbitrator shall be entitled to seek such
further information and hear from the parties as he or she thinks fit.
(c)
The Minister shall take all reasonable steps to ensure that social and cultural
effects identified in the SIMP as directly attributable to the ARWCF and/or
the MCF men’s prison (in whole or in part), or any effects identified in a
decision by the an independent arbitrator appointed pursuant to in
condition 25DB(b) above, and which are within the Minister's his or her
jurisdiction and responsibility to address (whether in whole or in part), are
appropriately avoided, remedied or mitigated to an acceptable level as
soon as possible. Where social effects are To the extent that any matter
is outside the jurisdiction and responsibility of the Minister to address, he or
she will actively liaise with other relevant parties to determine whether they
can take any measures to avoid, remedy or mitigate the social effects and,
if so, will actively encourage the relevant parties to undertake those
measures.
(d)
The Minister shall have available at least $250,000 budgeted each year
to ensure that the social and cultural effects identified in condition
25B(c) as being directly attributable to the ARWCF and/or the MCF
m e n ’s p ris o n and within the Minister’s responsibility are appropriately
avoided, remedied or mitigated.
[While the Council's and Local Board's preference is for a Community Trust to
be established – refer to Condition 25D – if Corrections' proposed Condition
25B(d) is imposed, then the Council and Local Board propose the following
amendments to Condition 25B(d), together with the amendments to Conditions

Appendix E
DEPARTMENT OF CORRECTIONS
DRAFT CONDITIONS FOR MEN’S AND WOMEN’S PRISON AT WIRI
Amended conditions following discussions between the Department of Corrections and
Auckland Council and Manurewa Local Board, 24 June 2011

22A and 25B(b) highlighted yellow above:]
(d)
The Minister shall have a fund of at least $250,000 budgeted and
available each year to ensure that the social and cultural effects
identified pursuant to this condition 25B as being attributable to the
ARWCF and/or the men’s prison (in whole or in part) and within the
Minister’s responsibility are appropriately avoided, remedied or
mitigated. The fund may also be applied for purposes such as:
(i)
providing for the social and/or economic and/or cultural welfare
of communities and areas surrounding the site, through
providing and maintaining facilities and support for the
communities and areas;
(ii)
developing the capacity of communities surrounding the site to
respond to the social and cultural effects of the Comprehensive
Corrections Facilities on the site; and
(iii)
supporting community initiatives, including initiatives in areas
such as:
crime prevention;
community cohesion;
voluntary and community service development (e.g.
enhancing capacity through funding);
job creation and training;
youth development (e.g. supporting the enhancement of
youth opportunities and aspirations through investment in
youth programmes and schools); and
building community pride through beautification.
Any unused portion of the fund made available in a given year pursuant
to this condition 25B(d) shall accumulate from year to year.
Maori Stakeholders
25C.

Prior to the submission of the outline plan of works, the Minister shall ensure that
comments are sought from Maori stakeholders groups, including but not limited to
those set out below, on the operation of the proposed MCF men’s prison. The
comments will inform the operation of the proposed MCF men’s prison, particularly as
it relates to the rehabilitation and reintegration of Maori prisoners. A report recording
these comments will be provided to the Council with the outline plan of works. These
Maori stakeholder groups may include but are not limited to the following:
(a) Ngati Te Ata
(b) Te Akitai
(c) Te Kawerau Iwi Tribal Authority
(d) Hoani Waititi Marae Trust
(e) Manukau Urban Māori Authority
(f) Huakina Development Trust
(g) Māori Women’s Welfare League
(h) National Māori PHO Coalition
(i)

Ngāi Tai Umupuia Te Waka Tōtara Trust

(j)

Ngāti Paoa Trust

(k) Ngāti Tamaoho Trust
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(l)

Ngāti Whātua o Kaipara ki te Tonga (Ltd)

(m) Ngāti Whātua o Ōrākei Māori Trust Board
(n) Orakei Marae
(o) Ruapotaka Marae
(p) Manurewa Marae
(q) Te Wananga O Aotearoa
(r) Tumutumu Marae Trustees Committee
(s) Waikato Raupatu Lands Trust
(t) Waipareira Trust
Community Trust
25D.

The Minister shall establish a charitable trust to be registered under the
Charities Act 2005 in accordance with the following provisions:
(a)
The trust deed shall include the purposes and procedural requirements
set out in this condition.
(b)
The trust shall have the general charitable purposes of:
(i)
providing for the social and/or economic and/or cultural welfare
of communities and areas surrounding the site, through
providing and maintaining facilities and support for the
communities and areas;
(ii)
developing the capacity of communities surrounding the site to
respond to the social and cultural effects of the Comprehensive
Corrections Facilities on the site; and
(iii)
supporting community initiatives, including initiatives in areas
such as:
crime prevention;
community cohesion;
voluntary and community service development (e.g.
enhancing capacity through funding);
job creation and training;
youth development (e.g. supporting the enhancement of
youth opportunities and aspirations through investment in
youth programmes and schools); and
building community pride through beautification.
(b)
The trust shall not result in private financial profit.
(c)
The trust shall regulate its own procedures, provided that the trust shall:
(i)
be established prior to commencement of construction of the
MCF;
(ii)
consist of one trustee appointed by the Minister, one trustee
appointed by the Auckland Council, and one trustee appointed by
the community; and
(iii)
require the trustees to meet no less than [four] times per year.
(d)
The Minister shall settle on the trust an initial contribution of $[250,000]
within 20 days of the trust achieving registration under the Charities Act
2005.
(e)
From the time that the MCF commences operation, the Minister shall
make an annual contribution to the trust. The annual contribution shall
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be [$250,000], which sum shall be inflation adjusted to the Consumer
Price Index.
Review
25E. The Council may once per year, on any of the last five working days of either
May or November, serve notice of its intention to review the conditions of this
designation for the purpose of:
(a)
changing or adding to the membership, purposes, and operating
procedures of the CIF;
(b)
changing or adding to the requirements, content and procedures of the
SIMP, including the frequency of reviews and methods of monitoring
employed;
(c)
amending or adding conditions to address social or cultural effects that
may arise;
(d)
dealing with any social or cultural adverse effect on the environment
which may arise and which it is appropriate to deal with at a later stage;
and
(e)
addressing any matters arising from a decision of an independent
arbitrator appointed pursuant to condition 25B(b).
Community Liaison Officer (CLO)
26.

The Minister shall appoint an appropriately qualified Community Liaison Officer
(CLO) in accordance with the following provisions:
(a)
The CLO shall be appointed in consultation with the Auckland Council,
and on terms and conditions agreed in consultation with the Auckland
Council, by 1 December 2011.
(b)
The responsibilities of the CLO shall include:
(i)
providing advice to the SIAG on appropriate Terms of Reference
prior to its first meeting;
(ii)
ongoing liaison with the independent SIA specialist;
(iii)
proactively engaging with stakeholders and community, including the
members of the SIAG
(iv)
assistance in the preparation of the SIMP;.
(v)
attendance at community meetings and forums as required to
engage on issues of relevance to the MCF m e n ’s p ris o n
(including during its construction) and ARWCF; and
(vi)
attendance at all SIAG meetings.
(c)
The CLO shall be remunerated by Corrections. The CLO shall attend
community meetings and forums as required to engage on issues of
relevance to the men’s prison (including during its construction) and
ARWCF. The CLO shall also attend all SIAG meetings.

Existing ARWCF Community Liaison Group
26A.

Until such time as the SIAG required under condition 22 is established, the following
conditions (26B-26F) relating to the existing community liaison group for the ARWCF
shall apply.

26B.

The Minister shall establish and co-ordinate a community liaison group which shall
comprise a minimum of, one a representative of each of the following parties:
(a)

Auckland Council;
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(b)

Ngati Te Ata and Te Akitai;

(c)

Local residential community landowners/community;

(d)

Department of Corrections Management team;

(e)

New Zealand Police;

(f)

Wiri Oil Services Limited.

The community liaison group will be an ongoing point of contact between Corrections
and the community. The group shall be formed within four months of building
construction commencing and shall have its first meeting at that time.
26C.

The Minister shall be responsible for convening the meetings of the community
liaison group and shall cover the direct costs of running those meetings and the costs
associated with any actions which are agreed to as a result of the meetings.

26D.

The Minister shall provide an opportunity for the Community Liaison Group to meet at
least twice during any 12 month period and also when otherwise sought by the
majority of its members.

26E.

The Minister shall not be in breach of Conditions 26B–26E if any one or more of the
named groups, specified in Condition 26B, either do not wish to be members of the
ARWCF Community Liaison Group or do not attend particular meetings.

26F.

At a minimum, matters to be considered, and recommendations made on, by the
Community Liaison Group shall include the following:
(a)

Any strategy to be developed by the Minister to ensure that opportunities are
provided to the local community for employment associated with the
construction and operation of the ARWCF;

(b)

A notification network and community response guidelines in the event of an
escape from the ARWCF facilities, as well as a point of contact of the facilities
for members of the community to call if any issues arise.

Emergency Planning
27A.

An upgraded emergency management plan for the ARWCF and the proposed MCF
men’s prison, incorporating evacuation management, shall be developed in
consultation with Wiri Oil Services Limited and New Zealand Transport Agency and
be submitted to the Council, for the approval of the Council Civil Defence Controller,
in conjunction with the Chief Fire Officer Manukau, and the District Commander
Counties-Manukau Police. The emergency management plan shall include 24 hour
contact details for the facilities in the event of an emergency.

27B

The upgraded emergency management plan (EMP) shall be prepared in two stages.
The first stage shall be the upgraded emergency management plan for the ARWCF
and shall be submitted to the Council within three months of the alteration to the
designation being confirmed. The plan shall be developed to particularly address a
vapour cloud explosion from the Wiri Oil terminal. It will include identification of the
“safe areas” which people can be evacuated to in the event of such an emergency,
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which may include areas within or outside of the ARWCF secure perimeter (including
if required within the non-secure perimeter area of the MCF men’s prison).
27C

Any safe areas identified in the EMP as being outside of the ARWCF and necessary
for the emergency evacuation of women prisoners, shall be identified on the outline
plan of works for the MCF men’s prison and reserved during both construction and
operation of the MCF men’s prison (provided that during construction, such areas
may be moved within the site, provided sufficient area and safe access from the
ARWCF prison is maintained at all times).

27D

The upgraded EMP for the ARWCF shall incorporate the findings of a structural
assessment of the existing buildings at ARWCF in relation to a vapour cloud
explosion from the Wiri Oil terminal. The structural assessment shall be undertaken
by a suitably qualified expert and shall identify the safe buildings at ARWCF within
which people can be evacuated to in the event of a vapour cloud explosion from the
Wiri Oil terminal

27E

The plan will also include procedures by which the population numbers on site are
managed, recorded and reported to ensure that compliance with thresholds in
condition 56 can be ascertained.

27F The second stage shall be the upgraded emergency management plan for the MCF
men’s prison and shall be submitted to the Council prior to the occupation of the MCF
men’s prison.
Wastewater Drainage
28.

Adequate provisions shall be made for the disposal of wastewater. This shall involve
the extension of the existing public systems from an adequate system to and within
the site to provide each building with individual connection points and provision for
the upstream catchment(s) in accordance with the Engineering Performance
Standards of Manukau's District Plan. Engineering plans shall be submitted to
Watercare Services and shall be approved prior to any works commencing on site.

Water Supply
29.

Adequate provision shall be made for the supply of water. This shall include the
extension of the existing public systems to provide buildings with connection points
and provision for surrounding district in accordance with Council's Engineering
Performance Standards of Manukau's District Plan. Engineering plans shall be
submitted to Watercare Services and shall be approved prior to any works
commencing on site.

Water Quality Pond Management
30.

That the Minister of Corrections shall provide to the Council a copy of the Stormwater
Quality Pond Management Operation and Maintenance Plan (that shall include but
not be limited to the following):
(a)

Outfall structure maintenance of Pond No's 3 and 5,

(b)

Post-storm event maintenance procedure,

(c)

The frequency of regular maintenance and inspections,
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(d)
31.

General inspection checklists for all aspects of the stormwater management
systems.

That the Minister shall provide to the Council a copy of the as-built plans (that shall
include but not be limited to the following):
(a)

The as-built plans of the stormwater management system shall be submitted
to the Council within thirty days (30) after completion of the stormwater
management system.

(b)

That the surveyed locations and elevations of all stormwater structures, which
shall be measured to the nearest 0.1 metre with co-ordinates expressed in
terms of the New Zealand Mapping Grid and DOSLI datum.

(c)

Stormwater management device details including locations, dimensions,
volumes, flood levels, sections, treatment efficiencies, inlet, discharge rates
and outlet structures.

(d)

Elevations of all inflow and outflow structures.

(e)

All flowpath dimensions including emergency flowpaths and the relationship
to the Annual Exceedence Probability.

(f)

Documentation of any discrepancies between the approved plans and the 'asbuilt' plans.

Land Modification
32.

All land modification works shall be undertaken in such a manner as to ensure that
beyond the boundary of the site there shall be no 'dust' or 'soil erosion/siltation',
which in the opinion of the Council, is objectionable, offensive or has the potential to
create an adverse effect on the receiving environment.

33.

If considered necessary by the Council, control measures consisting of an allweather construction entrance will be installed. Such control measures will consist of
a stabilised pad of aggregate on a filter cloth base at the construction site
entrance/exit to ensure that any vehicles leaving the site do not deposit soil and other
debris on public roads. Any such material deposited on any public road shall be
cleaned up immediately at the Minister of Correction's expense. Any major
movement of excavated material from the site may require that a wheel wash for
trucks be installed at the construction site entrance.

34.

The Minster shall be responsible to ensure that as a result of any excavation works
on the site, the land within the site and the land on adjoining properties shall remain
stable at all times with respect to the approved works.

35.

Adequate provision shall be made during the earthworks construction for the
protection and/or relocation of the existing public drains within the site. Any damage
to the public drains that may occur during the development shall be the Minister’s
responsibility.
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Network Utility Services
36.

Power and telephone services shall be installed underground to provide service
connections to the correctional facility and shall be located entirely within the
boundaries of the subject site.

Maximum Prisoner Accommodation
37.

Prisoner accommodation within the MCF men’s prison shall be limited to 1060
prisoner places.

38.

Prisoner accommodation within the ARWCF shall be limited to 500 / 550
prisoner places. This condition is subject to conditions 56E and 56F.

In addition to the other conditions above, the following conditions (39 – 5755 and 57 – 63
and 65 – 67) [NB: The conditions at 56 and 64 relate to the ARWCF also] shall only
apply to the men’s prison:
Security Level at the MCF Me n ’s P ris o n
39.

There shall be no maximum security prisoner accommodation at the MCF
Me n ’s P ris o n.

Development Controls
40A

Building heights shall not exceed the RL height limits in the separate areas shown
on [Figure 4] the Development Plan (Figure 1, Revision A, prepared by Boffa
Miskell, dated 12 May 2011):

(a)

Area 1: RL 24.5 metres or four storeys, whichever is the lower.

(b)

Area 2: RL 19.5 metres.
(Both RL above DOSLI datum 1946).
Exemptions from this condition are as follows:
(a)

Area 1:
• Sloping roofs (limited to either gable or hip) and rooftop protrusions,
including lift rooms and plant not exceeding 3 metres above the
height limits in condition 40A(a) above.
• Lighting, security and communication devices, including poles for lighting
and surveillance equipment not exceeding 6 [3] metres above the height
limits in condition 40A(a) above indicated on Figure 4.

(b)

Area 2:
• Sloping roofs (limited to either gable or hip) and rooftop protrusions,
including lift rooms and plant not exceeding 2 metres above the
height limits in condition 40A(b) above.
• Lighting, security and communication devices, including poles for
lighting and surveillance equipment not exceeding 2 metres above
the height limits in condition 40A(b) above.
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40B.

The external face of the secure perimeter wall or fence shall not exceed an overall
height of 6 metres above finished ground level, provided that the maximum height
of the wall or fence shall not exceed [RL 21.5m within the 'no build' areas shown
on Figure 4] RL 27.5 metres in Area 1 and RL 21.5 metres in Area 2 as shown on
the Development Plan (Figure 1, Revision A, prepared by Boffa Miskell, dated
12 May 2011). The exterior face of the secure perimeter shall be no closer than
13.5 metres to the external boundaries of the site.
For the purposes of this condition ‘finished ground level’ shall be measured at the
exterior side of the secure perimeter wall or fence.

40C.

Site coverage shall be no greater than [32% of the areas identified as 'built form'
on Figure 4]. the following as shown on the Development Plan (Figure 1,
prepared by Boffa Miskell, dated 4 April 2011):
(a)

Area 1 (being 143,989m2): 32%.

(b)

Area 2 (being 35,798m2): 20%.

For the purposes of Condition 40C, the area used to calculate ‘site coverage’
means that portion of Areas 1 and 2 shown on the Development Plan (Figure 1,
Revision A, prepared by Boffa Miskell, dated 12 May 2011)covered by buildings.
Included in the term “buildings” for the purpose of this definition are accessory
buildings, and those parts of the site covered by overhanging buildings, but not
fences or walls, eaves, pergolas, slatted open decks, or similar structures of a
substantially open nature.
40D

The Gross Floor Area for all buildings within [the areas identified as "Built Form"
on Figure 4] Areas 1 and 2, as shown on the development plan (Figure 1,
Revision A, prepared by Boffa Miskell, dated 12 May 2011), shall not exceed a
total of 75,000m2.
For the purposes of this condition ‘gross floor area’ means the following:
Gross Floor Area is the sum of the gross area of the several floors of all buildings on
a site, measured from the exterior faces of the exterior walls, or from the centre
lines of walls separating two buildings or, in the absence of walls, from the exterior
edge of the floor.
Except as otherwise provided, where floor to floor vertical distance exceeds 6m,
the gross floor area of the building or part of the building so affected shall be
taken as the volume of that space in cubic metres divided by 3.6.
In particular, gross floor area includes:
(a) Basement space except as specifically excluded by this definition;
(b) Elevator shafts, stairwells and lobbies at each floor unless specifically
excluded by this definition;
(c) Interior roof space providing headroom of 2.4m or more whether or not a
floor has been laid;
(d) Floor spaces in interior balconies and mezzanines
(e) Floor space in terraces (open or roofed), external balconies, breezeways,
porches if more than 50% of the perimeter of these spaces is enclosed,
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except that a parapet not higher than 1.2m or a railing not less than 50%
open and not higher than 1.4m shall not constitute an enclosure;

(f) All other floor space not specifically excluded.
The gross floor area of a building shall not include:

40E.

•

Uncovered steps;

•

Interior roof space having less than 2.4m headroom;

•

Floor space in terraces (open or roofed), external balconies, breezeways or
porches. (A “breezeway” is a roofed outdoor area). Provided that not more
than 50% of the perimeter of these spaces is enclosed and provided that a
parapet not higher than 1.2m or a railing not less than 50% open and not
higher than 1.4m, shall not constitute an enclosure;

•

Pedestrian circulation space;

•

Space for stairs, escalators and elevators servicing a floor or that part of a
floor used only for carparking or loading;

•

Required off-street parking and/or loading spaces;

•

Carparking in basement space (including manoeuvring areas, access aisles
and access ramps).

•

Non-habitable floor space.

Any buildings within the men's prison secure facilities area identified on the
Development Plan for the men's prison (Figure 1) shall be designed to
accommodate no more than 1060 prisoners.

Traffic
41A.

The principal operational access to the MCF men’s prison (being the access for
staff and visitors) shall be from either Hautu Drive or Kiwi Tamaki Road.
Except as provided for by Condition 41B below, should Hautu Drive be the road that
services the principal operational access for the MCF men’s prison, the following
mitigation works shall be undertaken by the Minister or their nominee prior to the
occupation of the MCF men’s prison and operational limits maintained during its
operation:
a) Works on the Hautu Drive/Roscommon Road intersection as follows:
•

Increase the right-turn bay out of Hautu Drive to a minimum length of 50
metres; and

•

Increase the right-turn bay on Roscommon Road into Hautu Drive to a
minimum length of 100 metres.

b) Other operational controls as follows:
•

Public visiting hours shall not start or finish during the periods 6.30am 9.30am or between 4.00pm and 6.30pm on weekdays.

•

Custodial shift change-overs shall not occur within the period between
6.30am – 9.30am and 4.00pm – 6.30pm.
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Except as provided for by Condition 41B below, should Kiwi Tamaki Road be the
road that services the principal operational access for the MCF men’s prison then
the following mitigation works shall be undertaken by the Minister or their nominee
prior to the occupation of the MCF men’s prison and operational limits maintained
during its operation:
a) Works on the Kiwi Tamaki Road /Roscommon Road/Bolderwood Place
intersection as follows:
•

Signalisation of the Kiwi Tamaki Road /Roscommon Road/ Bolderwood Place
intersection.

•

Increase the right turn bay on Roscommon Road into Kiwi Tamaki to a minimum
length of 100 metres; and

•

Provide a right turn bay out of Kiwi Tamaki Road to a minimum length of 50
metres.

b) Other operational controls as follows:
•

Public visiting hours shall not start or finish during the periods 6.30am 9.30am or between 4.00pm and 6.30pm on weekdays.

•

Custodial shift change-overs shall not occur within the period between
6.30am – 9.30am and 4.00pm – 6.30pm

41B

A traffic assessment of the actual and potential traffic effects of the MCF men’s
prison operation on the Hautu Drive/Roscommon Road or Kiwi Tamaki
Road/Roscommon Road intersection shall be undertaken by a qualified traffic
engineer and submitted to Auckland Council with the outline plan of works. The
traffic assessment shall include consultation with the New Zealand Transport
Agency and Auckland Transport. The assessment shall model the traffic effects of
the MCF men’s prison on the intersection, taking into account the operational
characteristics of the prison, including staff numbers, shift patterns, and visitor
hours to determine whether the mitigation works and/or operational controls
imposed by Condition 41A are required. In the event that the traffic assessment
determines the intersection performance can be maintained to a level of service
acceptable to Auckland Council and Auckland Transport, without some or all of the
mitigation works or operational limits set out in Condition 41A, then only such
mitigation works or operational controls as are necessary to maintain a level of
service acceptable to Auckland Council and Auckland Transport are required.

41C

A traffic assessment of the actual and potential construction traffic effects of the
MCF men’s prison on the Hautu Drive/Roscommon Road, Kiwi Tamaki Road/
Roscommon Road/ Bolderwood Place and/or McLaughlins Road (Vogler
Drive)/Roscommon Road intersection shall be undertaken (which ever is used for
construction traffic) by a qualified traffic engineer and submitted to Auckland
Council with the outline plan of works. The traffic assessment shall include
consultation with the New Zealand Transport Agency and Auckland Transport. The
assessment shall determine the traffic effects of the construction of the MCF
men’s prison on the intersection(s), taking into account the construction duration,
methodology, earthwork requirements and construction traffic access. In the
event that the traffic assessment determines the intersection performance cannot
be maintained to a level of service acceptable to Auckland Council and Auckland
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Transport, then such temporary works as are necessary shall be undertaken and
maintained for the duration of construction to ensure an appropriate level of
service.

Post operation monitoring condition
41D

A traffic assessment survey of the actual traffic effects of the operation of the MCF
men’s prison on either Hautu Drive/Roscommon Road or the Kiwi Tamaki
Road/Roscommon Road/Bolderwood Place intersection (depending on which one is
used as the principal operational access) shall be undertaken by an independent and
qualified traffic engineer on an annual basis commencing one year after the
occupation of the MCF men's prison until such time as the MCF men’s prison is fully
occupied, or five years have elapsed since the initial occupation of the MCF men’s
prison, whichever occurs first.
The traffic assessment survey shall be submitted to Auckland Council and Auckland
Transport for review within 2 months of a survey under the above condition.
The assessment should consider weekday and weekend peak trip generation,
intersection Level of Service and queuing at the relevant intersection resulting
from the operation of the MCF men's prison
In the event that the traffic assessment survey determines that:
(a)

the observed queuing into or out of the principal operational access
exceeds the queue storage for these movements;

OR
(b)

the traffic assessment survey determines that the existing level of
service for the Roscommon Road through movements at the relevant
intersection is “C”(Austroad standards) or better (excluding traffic
attributable to the MCF men’s prison) at the time of the survey, and as
a result of traffic attributable to the MCF men’s prison the level of
service for Roscommon Road through movements at the intersection
are below the accepted limit of level of service “C” (Austroad
standards);

then additional mitigation works within the legal road will be required to
produce a level of service “C” (Austroads standards) on Roscommon Road
through the intersection.
Where the traffic assessment survey determines that the existing Level of
Service for the Roscommon Road through movements at the intersection
(excluding traffic attributable to the MCF men’s prison) is below Level of
Service “C” at the time of survey (ie. either Level of Service “D” or “E”), then
additional mitigation works within the legal road will only be required to
maintain that existing Level of Service on Roscommon Road through the
intersection.
Any additional mitigation works required by this condition shall be detailed in a
mitigation plan which accompanies the traffic assessment survey referred to in
this condition. The mitigation plan shall be provided to Auckland Council and
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Auckland Transport for approval together with the traffic assessment survey.
The approved additional mitigation works shall be undertaken by the Minister
or their nominee within 12 months of the approval by Auckland Council and
Auckland Transport of the mitigation plan.
41E

Any of the mitigation works required under Conditions 7 and 41A-D shall be
undertaken by the Minister or their nominee at their cost.

Travel Demand Management
41F

The Minister or their nominee shall submit a framework Travel Demand
Management Plan (“TDMP”) with the outline plan of works for the MCF men’s
prison, for the purposes of encouraging increased use of public transport and
active modes (such as walking and cycling) and ride share schemes as a
means of travel to the site. The TDMP plan shall be prepared to the
satisfaction of the authorised representative of Auckland Transport and shall
address, but not be restricted to the following:
(a)
(b)
(c)
(d)

Working with Auckland Transport to promote the aims outline above.
Promotion of safe and sustainable travel for all users of the prison
facility.
Monitoring, review and amendment as appropriate of the facilities for
active modes, public transport and ride share schemes.
How active modes, public transport and ride share will be encouraged
and promoted.

The effectiveness of the TDMP shall be reviewed annually by the Minister or
their nominee. The results of the review, including any new measures to
encourage increased use of public transport and active modes, shall be
reported within 2 months of the review to Auckland Transport.
Parking and Cycle Facilities
41G The parking required for the MCF men’s prison under condition 7 shall include
the allocation of at least 20 parking spaces for multi-occupancy vehicles and
be located as close as practicable to the staff entrance. The use of these
parking spaces shall be monitored, reviewed and supply adjusted as part of
the Travel Demand Management Plan. Provision shall also be made for at
least 10 covered and secured cycle stands for staff and 5 cycles stands for
visitors, and a minimum of 2 (if not already provided) showers/changing
rooms within the staff facilities.
Kiwi Tamaki Road
41H

All reasonable steps shall be undertaken by the Minister to secure appropriate
access arrangements from the proposed MCF men’s prison over the
adjoining property to Kiwi Tamaki Road. In the event however that such
access can not be secured, Hautu Drive will remain as an access option for
the proposed MCF men’s prison.

Lighting
42.

All external lighting shall be designed by an appropriately qualified illumination
engineer to comply with Australian Standard AS4282, and the final external lighting
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design plan shall be submitted to the Council for approval prior to construction
commencing.

Noise
43.

The noise levels from activities within the MCF men’s prison measured within the
following receiving locations, shall not exceed:
Zone of
Location

Receiving

Average Maximum Level dBLAeq

Mon – Sun

Maximum dBL Amax

At all other times

7am – 10pm
At the boundary of any
residential zone, at the
boundary
of Child
Youth and Family
Services’
Korowai
Manaaki Youth Justice
Residence and at the
inner security area of
the ARWCF.

50

40

65

44.

External facades to all sleeping areas in the MCF men’s prison shall be designed
with an airborne sound insulation rating of D N,Tw 40 decibels or greater with external
doors and windows closed. These spaces shall also be provided with alternative
ventilation in accordance with the requirements of the New Zealand Building Code to
the satisfaction of the Council.

45.

Noise levels shall be measured and assessed in accordance with the requirements of
New Zealand Standard NZS 6801:2008 “Acoustics - Measurement of Environmental
Sound” and New Zealand Standard NZS 6802:2008 “Acoustics - Environmental
Noise”.

46.

Construction noise shall not exceed the limits specified and shall be measured in
accordance with New Zealand Standard NZS 6803:1999 “Acoustics – Construction
Noise”.

47.

Construction vibration shall not exceed the limits specified in Table 3 of the German
standard DIN 4150-3:1999 “Structural Vibration – Effects of Vibration on Structures”
and shall be measured in accordance with these standards.

48.

A Construction Noise and Vibration Management Plan showing how construction
activities will comply with New Zealand Standard NZS 6803:1999 “Acoustics –
Construction Noise” and German Standard DIN 4150-3:1999 “Structural Vibration –
Effects of Vibration on Structures” shall be prepared and submitted for the approval
of the Council prior to the commencement of construction activity.

Screening
49A.

Buildings shall be designed to ensure that there are no direct views between prisoner
accommodation and the following sites: Children Youth and Family Korowai
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Manaaki Residential Facility at 24 Kiwi Tamaki Road (Pt Lot 1 DP 177225).
49B.

Buildings shall be designed and/or visual barriers used to ensure that prisoners within
the ARWCF are not visible to prisoners within the MCF men’s prison, and to ensure
that prisoners within the MCF men’s prison are not visible to prisoners within the
ARWCF.

Contamination
50.

Prior to the commencement of any development works for the MCF men's prison site,
a Contaminated Land Management Plan (CLMP) shall be prepared by a suitably
experienced person and submitted to the Auckland Council for approval. The CLMP
shall make reference to the site investigations undertaken, and provide procedures
and methods for the management (ie, treatment and/or removal) of any contaminated
soils or water on the site, during and post construction.

Community Safety Management Plan (CSMP)
52.

Prior to occupation of the MCF men’s prison, the Minister shall provide to the
Council a Community Safety Management Plan (“CSMP”) that includes the following
matters:
(a)

Response to a prison escape
The CSMP shall set out procedures to be followed in the event of an escape
and a notification procedure for neighbours and the surrounding community.

(b)

Visitor management
The CSMP shall set out procedures to be followed to manage visitors’
behaviour on site. This shall specify practices such as visits by appointment
only and subject to approval from the site manager, requirements for
identification to be presented, police checks and spot checks of visitors’ cars
for drugs and other contraband.
Visitor ablution facilities shall be provided on-site.

Visibility
53.

The name of the MCF men’s prison must not draw any association with any local
feature or place name.

54.

All signage relating to the prison shall be located within the prison site and kept to a
practicable minimum size and number

55.

Where practicable, marked prison vehicles shall not use residential streets.

Quantitative Risk Assessment and Mitigation
56A.

The Minister shall meet, at least annually, with Wiri Oil Services Limited to discuss
any compliance issues, information exchange or revisions that may be required to
the deed between the Department of Corrections and Wiri Oil Services Limited dated
7 March 2011. That deed addresses the management and mitigation for any affects
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arising from potential explosion risk on the prison site or reverse sensitivity effects on
WOSL arising from AWRCF activities, including a requirement for further risk
assessment should there be any material change by either party to those modelled
in the risk assessment report 1000. The results of this consultation shall be reported to
the Council.
56B. The Minister shall facilitate the installation at the Wiri Oil Services Ltd Terminal of an
early warning detection system as soon as practicable and no later than 31
December 2013, in accordance with the agreement set out in the deed between the
Department of Corrections and Wiri Oil Services Limited (WOSL) dated 7 March
2011. The system will provide for the detection of overfill or other loss of containment
events at the WOSL site and reduction in the amount of flammable vapour released.
A report by a suitably qualified expert setting out the outcomes of an investigation
into options for an early warning detection system and a recommendation as to the
preferred option shall be provided by the Minister to the Council within 6 months of
the confirmation of the alteration to the designation.
56C. Following installation of the early warning detection system, or in the event that no
such system is installed by 31 December 2013, the Minister shall provide a
Quantitative Risk Assessment (QRA) to WOSL and the Council within 3 months. The
Minister, Council and WOSL shall jointly engage a suitably qualified expert to prepare
a QRA. The QRA shall confirm:
(a)

Whether with the installation of the early warning detection system at the
WOSL site, the level of risk at the ARWCF site posed by the Wiri Oil terminal
meets the appropriate criteria from the Australian NSW Department of
Planning (DoP) Hazard Industry Planning Advisory Paper (HIPAP) No 4 Risk
Criteria for Land Use Safety Planning 1001 (“HIPAP 4 criteria”) or such
equivalent criteria as agreed between the Minister, WOSL and the Council.

(b)

In addition to the installation of an early warning detection system at the Wiri
Oil terminal whether any other mitigation or management measures are
required at the ARWCF (or otherwise on the designation 288 site), to ensure
the level of risk at the ARWCF site posed by the Wiri Oil terminal meets the
appropriate HIPAP 4 criteria on site, or such equivalent quantitative risk
assessment criteria as agreed between the Minister, WOSL and the Council.
These mitigation or management measures may include, but are not limited
to:
(i) buffer areas where night time population is avoided;
(ii) decommissioning of existing buildings at ARWCF where night time
population occurs;
(iii) structural works that may be required for buildings;
(iv) additional detection or early warning systems; and

1000

Quantitative Risk Assessment Report (stage 1) Wiri Oil Services Terminal Proposed Men’s Prison Development New
Zealand Department of Corrections by Sherpa Consulting 13th October 2010.

1001

Hazard Industry Planning Advisory Paper (HIPAP) No 4, Risk Criteria for Land Use Safety Planning, NSW Department of
Planning, Consultation Draft , July 2008

Appendix E
DEPARTMENT OF CORRECTIONS
DRAFT CONDITIONS FOR MEN’S AND WOMEN’S PRISON AT WIRI
Amended conditions following discussions between the Department of Corrections and
Auckland Council and Manurewa Local Board, 24 June 2011

(v) any other recommended measures.
56D. The Minister shall implement on the designation 288 site as soon as practicable on
completion of the QRA, any other mitigation or management measures pertaining to
that site that are required under condition 56C(b), including structural upgrades if
required, to ensure the relevant HIPAP 4 criteria are met, to the satisfaction of
Council.
56E. A further QRA shall be undertaken by a suitably qualified expert (engaged jointly
between the Minister, Council and WOSL) and shall be provided to the Council and
WOSL by the Minister where the population within the existing ARWCF (as at 1 May
2011) exceeds any of the following triggers:
(a)

(b)

(c)

(d)

56F.

A total daytime population (all buildings) of 580 (including prisoners, staff and
visitors) within the Indicative Extent of ARWCF Secure Facilities on the
Quantitative Risk Assessment and Mitigation Plan (Figure 3, Revision A,
prepared by Boffa Miskell, dated 17 May 2011);
Introduction of any overnight population (including prisoners and staff) within
existing buildings 1-3 identified on the Quantitative Risk Assessment and
Mitigation Plan (Figure 3, Revision A, prepared by Boffa Miskell, dated 17
May 2011);
An increase in any overnight population (including prisoners and staff) in
existing buildings 4-13 or otherwise within the Indicative Extent of ARWCF
Secure Facilities on the Quantitative Risk Assessment and Mitigation Plan
(Figure 3, Revision A, prepared by Boffa Miskell, dated 17 May 2011) above
466; or
Any relocation within existing buildings of overnight population closer to the
WOSL boundary above the overnight population shown on the Quantitative
Risk Assessment and Mitigation Plan (Figure 3, Revision A, prepared by
Boffa Miskell, dated 17 May 2011).

A further QRA shall also be undertaken by a suitably qualified expert (engaged jointly
between the Minister, Council and WOSL) and shall be provided to the Council and
WOSL by the Minister prior to the lodgement of an outline plan for any new building
on the designation 288 site within the Future WOSL Growth Scenario Risk Contour
identified on the Quantitative Risk Assessment and Mitigation Plan (Figure 3,
Revision A, prepared by Boffa Miskell, dated 17 May 2011).

56G. The QRA required under conditions 56E and 56Fshall assess the level of risk for
development or activity that exceeds any of these triggers based on the HIPAP 4
criteria, or such equivalent quantitative risk assessment criteria as agreed between
the Minister, WOSL and the Council. If the risk can be mitigated to meet the
individual and societal risk assessment criteria, the appropriate mitigation measures
must be put in place by the Minister prior to the occupation of the buildings in the
manner set out in condition 56C. If the level of risk cannot be adequately mitigated to
meet the appropriate risk assessment criteria, the proposed development or activity
shall not proceed.
Construction Management Plan
57.

A Construction Management Plan (CMP) shall be submitted to the Council prior to
the commencement of construction of the MCF men’s prison. The CMP shall
include specific details relating to the construction and management of all works
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associated with the MCF men’s prison, including
(a)

A Construction Lighting Management Plan to control glare and spill light from
temporary lighting during the construction period;

(b)

A Construction Noise and Vibration Management Plan to demonstrate how
compliance will be achieved with conditions 46, 47 and 48;

(c)

The Construction Traffic Impact Assessment required to be submitted with the
outline plan in accordance with condition 41C;

(d)

The methods to ensure compliance with Land Modification conditions 32-35; and

(e)

The following information:
i.

Details of the Community Liaison Officer appointed by Corrections under condition
26), including their contact details (phone, facsimile, postal address, email address);

ii.

Details of the site or project manager, including their contact details (phone,
facsimile, postal address, email address);

iii.

The location of large notice boards that clearly identify the name, telephone number
and address for service of the site or project manager;

iv.

An outline construction programme of the works:

v.

Any means to ensure that no damage occurs to street trees through the construction
period;

vi.

The means to ensure the protection of services such as pipes and water mains within
the road reserve;

vii.

Measures to be adopted to maintain the site in a tidy condition in terms of
disposal/storage of rubbish, storage and unloading of building materials and similar
construction activities;

viii.

Location of workers offices and conveniences (e.g. portaloos);

ix.

Procedures for ensuring that occupiers in the immediate vicinity of construction
areas are given prior notice of the commencement of construction activities and are
informed about the expected duration of the works;

x.

Means of ensuring the safety of the general public during construction.

xi.

Means of ensuring compliance of construction activities with Civil Aviation Rules Part
77 Objects and Activities Affecting Navigable Airspace.

Prison Operations
58

For so long as the MCF men’s prison on the site is used to accommodate sentenced
prisoners, the Minister shall operate a rehabilitation and reintegration programme at
the site that incorporates a fundamental aim of reducing reoffending by prisoners as
a component of the MCF men’s prison operation.
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59.

The Minister shall incorporate a prisoner education programme (which may be part of
its rehabilitation programme) as a component of the MCF men’s prison operation.

60.

The Minister shall give due regard to providing employment or contracting
opportunities to suitably qualified South Auckland individuals and businesses as part
of the construction and operation of the MCF men’s prison.

61.

The Minister shall provide a standard of primary on-site healthcare to prisoners at the
MCF men’s prison that is reasonably equivalent to the standard of primary healthcare
available to the public.

62.

The Minister shall monitor the MCF men’s prison visitor carpark security, and will
take all reasonable steps to avoid any loitering by prisoner visitors or associates in
and around the carpark.

63.

The Minister shall ensure that any graffiti appearing within the MCF men’s prison
site will be removed in a timely manner.

64.

The Minister will ensure that communication protocols are established between the
operators of ARWCF and the MCF men’s prison to ensure that any changes to
operations at either prison that could potentially impact on the other prison must be
considered by both parties to enable potential adverse impacts to be addressed.

65.

The Kaitiaki plan with Ngati Te Ata dated 1 March 2011 must be attached to any
operating contract for the MCF men’s prison.

Stormwater Contribution
66.

The Minister shall pay a Comprehensive Catchment Discharge Consent (CCDC)
levy in respect of development of the MCF. In the event that payment is made
within two months of the confirmation of the alterations to the designation for
the MCF, then that payment shall be calculated at the rate of $640 plus GST per
hectare (the current S45 levy rate). Otherwise, the rate payable for that
payment shall be recalculated based on the current S45 levy at that time. The
CCDC levy shall be paid prior to release of any building consent for the MCF
development.

Reserve Contribution
67.

The Minister shall pay a reserve contribution in respect of the development of
the MCF, which shall be calculated at a rate of 0.5% of the assessed value of
the development. The reserve contribution shall be paid prior to release of any
building consent for the MCF development.

