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MARINE DISCHARGE CONSENT EEZ100019
Pursuant to section 62(1)(a) of the Exclusive Economic Zone and Continental Shelf (Environmental Effects)
Act 2012, the application for marine discharge consent by Beach Energy Resources NZ (Holdings) Limited to
undertake a discretionary activity (listed in Schedule 1) is GRANTED subject to conditions (set out in
Schedule 2).
Marine Discharge Consent EEZ100019 expires on 7 November 2029
Dated this day 27 October 2020

___________________
David Hill
Chair

___________________
Greg Ryder
EPA Board Member

___________________
Reginald Proffit
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SCHEDULE 1: BEACH ENERGY RESOURCES NZ
(HOLDINGS) LIMITED MARINE DISCHARGE CONSENT
EPA100019 AUTHORISED RESTRICTED ACTIVITES
This marine discharge consent authorises the following restricted activity, subject to conditions listed in
Schedule 2.
Section 20B – No person may discharge a harmful substance from a structure or from a submarine
pipeline into the sea or into or onto the seabed of the exclusive economic zone.
1) To discharge harmful substances from hazardous and non-hazardous deck drains of a mobile offshore
drilling unit(s) (MODU) that will be used to drill exploration and appraisal wells as part of Beach Energy’s
Canterbury Basin Exploration and Appraisal Drilling Programme (Canterbury Basin EAD Programme).
Beach Energy is proposing to drill one exploration well as part of its Canterbury Basin EAD programme.
Depending on the results of that well, Beach Energy may pursue a wider work programme within PEP
38264 that could include up to 11 follow-up exploration or appraisal wells to determine the hydrocarbon
potential within PEP 38264. There is a possibility that small (trace) amounts of harmful substances may
be present on deck areas of the MODU(s) and may be discharged into the sea from the deck drains.
These discharges only are the subject of this consent.
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SCHEDULE 2: BEACH ENERGY RESOURCES NZ
(HOLDINGS) LTD MARINE DISCHARGE CONSENT
EEZ100019 CONDITIONS
DEFINITIONS AND ACRONYMS
Terms used in this Schedule of Conditions shall have the following meanings:
Consent Holder: has the meaning given in section 4 of the EEZ Act.
EEZ Act: means the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, as
amended from time to time.
EPA: means the Environmental Protection Authority or any equivalent Authority having an equivalent role
under the EEZ Act. Where any condition requires notification, reports, or any other material to be provided to
the EPA or where a plan is required to be submitted to the EPA ‘for certification’ this shall be addressed to
the EPA’s “General Manager – Climate, Land & Oceans” in the first instance.
ESRP: means the approved Emergency Spill Response Plan required by regulation 24 of the Exclusive
Economic Zone and Continental Shelf (Environmental Effects – Discharge and Dumping) Regulations 2015.
Hazard Area: means any MODU deck drainage area whose drains are routed to a closed drainage water
treatment system.
IA: means the Impact Assessment document (Marine Discharge Consent Application - Discharge Of Harmful
Substances From Deck Drains) dated March 2020 prepared by SLR Consulting NZ Limited for Beach
Energy Resources NZ (Holdings) Ltd as part of its marine discharge consent application.
MODU: means a Mobile Offshore Drilling Unit
Non-Hazard Area: means a MODU deck drainage area whose drainage feeds directly into the sea.

1.

Subject to compliance with these consent conditions, the activities authorised by this Marine
Discharge Consent shall be undertaken in general accordance with the IA and supporting
documents submitted as part of the application lodged on 25 March 2020. Where there is any actual
or apparent conflict between these documents and any of the conditions of these consents, the
conditions shall prevail.
Note: For the avoidance of doubt, this consent applies to up to 12 exploration and appraisal wells to
be drilled in the Wherry and Gondola Prospects of PEP 38264.

2.

The Consent Holder shall ensure that a copy of this Marine Discharge Consent, and any variations
of it, are available for inspection by the EPA at the Consent Holder’s head office in New Zealand,
and on any MODU undertaking activities authorised by this Marine Discharge Consent.

3.

The Consent Holder shall ensure that all personnel, including any contractors, involved in
undertaking any of the activities authorised by this Marine Discharge Consent are fully informed of
their obligations and responsibilities in exercising this Marine Discharge Consent.
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4.

The Consent Holder shall keep a record to show that the personnel, including contractors, referred
to in Condition 3 have been informed of their obligations under this consent. The Consent Holder
shall provide a copy of this record to the EPA upon request.

5.

The Consent Holder shall, at least 20 working days prior to first commencing the activities authorised
by this Marine Discharge Consent, or any other timeframe agreed to by the EPA, provide to the
EPA, in writing, the name and contact details of the person who has delegated responsibility for
compliance management, collating information, and reporting in accordance with the requirements of
this consent. In the event that the responsible person changes, the Consent Holder shall advise the
EPA, in writing, of the name and contact details of the new person within 20 working days of the
change.

6.

The Consent Holder shall, for any MODU undertaking activities authorised by this Marine Discharge
Consent, hold deck plans that show the extent of the non-hazard areas and hazard areas on board.
The Consent Holder shall provide a copy of these deck plans to the EPA upon request.

7.

The Consent Holder shall ensure that no harmful substances are stored or handled within nonhazard areas.

8.

The Consent Holder shall ensure that any harmful substances that have a reasonable potential for
discharge from hazard and/or non-hazard area deck drains on-board any MODU are stored within a
secondary containment system. For the purposes of this condition a ‘secondary containment system’
means a system or systems:
a.

In which pooling substances held in the workplace will be contained if they escape from the
container or containers in which they are being held; and

b.
9.

From which they can, subject to unavoidable wastage, be recovered.

All deck drains from hazard areas shall, as a minimum, include the following design requirements:
a.

Full containment of deck drainage runoff directed to a settlement tank(s);

b.

Settlement tanks shall have a minimum combined capacity of at least 5 cubic metres; and

c.

All deck drainage runoff from hazard areas shall pass through an oil-in-water separator
system prior to discharge to the sea.

10.

The Consent Holder shall notify the EPA, as soon as reasonably practicable but within 24 hours,
after a discharge into the sea of any harmful substances, described in regulation 4(a) of the
Exclusive Economic Zone and Continental Shelf (Environmental Effects – Discharge and Dumping)
Regulations 2015, first becomes known, or should have become known, to the Consent Holder.

11.

In the event of a discharge of any harmful substances, described in regulation 4(a) of the Exclusive
Economic Zone and Continental Shelf (Environmental Effects – Discharge and Dumping)
Regulations 2015, into the sea the Consent Holder shall:
a.

Seek advice from the EPA as to whether monitoring is necessary and is likely to detect any
environmental effects, applicable timeframes of any monitoring necessary, and whether any
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other relevant authorities should be notified. Other relevant authorities may include Maritime
New Zealand, regional councils, iwi entities, the Ministry for Primary Industries, and/or the
Department of Conservation; and
b.

Provide the results of any monitoring to the EPA on request; and

c.

Provide a written summary report to the EPA within 24 hours of the Consent Holder
receiving the results of testing from the laboratory.

12.

The Consent Holder shall respond to any harmful substances spilled on to hazard and non-hazard
area decks in accordance with the emergency spill response procedures contained in the MODU's
approved ESRP (required under regulation 24 of the Exclusive Economic Zone and Continental
Shelf (Environmental Effects – Discharge and Dumping) Regulations 2015).

END OF MARINE DISCHARGE CONSENT

EEZ100019

Beach Energy Resources NZ (Holdings) Limited

Page ix

EXCLUSIVE ECONOMIC ZONE AND CONTINENTAL SHELF
(ENVIRONMENTAL EFFECTS) ACT 2012
Beach Energy Resources NZ (Holdings) Ltd
Discharge of trace harmful substances from hazardous and
non-hazardous deck drains of a mobile offshore drilling unit
Reasons for Decision on Application for Marine Discharge
Consent EEZ100019
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Executive Summary
i.

Pursuant to section 62(1) of the Exclusive Economic Zone and Continental Shelf (Environmental Effects)
Act 2012 (“EEZ Act”), the application for marine discharge consent by Beach Energy Resources NZ
(Holdings) Ltd to undertake a discretionary activity (listed in Schedule 1 of the Marine Discharge Consent)
is GRANTED subject to conditions (listed in Schedule 2).

ii.

The Environmental Protection Authority (“EPA”) has delegated to the three-member Decision-making
Committee (“the DMC”) the determination of Beach Energy Resources NZ (Holdings) Ltd (“Beach
Energy”) marine discharge application.

iii.

Beach Energy lodged application EEZ100019 on 25 March 2020 seeking authorisation to undertake
discharges of trace (residual) amounts of harmful substances to the sea, through the deck drains (offshore
processing drainage) of any Mobile Offshore Drilling Unit (“MODU”) used as part of the Exploration and
Appraisal Drilling Programme.

iv.

The proposed discharge of harmful substances is classified as a Discretionary Activity under section 16(1)
of the Exclusive Economic Zone and Continental Shelf (Environmental Effects – Dumping and Discharge)
Regulations 2015 (“the D&D Regs”).

v.

The harmful substances which are the subject of this application are any residual (trace) amounts of
harmful substances that may be left on the deck of the MODU(s) following the clean-up of an unplanned
spill of harmful substances onto the deck. The residual amounts of harmful substances could potentially
be washed into the deck drains and ultimately discharged into the sea.

vi.

The DMC found that the adverse effects on the environment will be negligible because of the small amount
of harmful substance, the short-term duration of the proposed activity, and the physical characteristics of
the receiving environment and, in particular:
(a)

In terms of the level of adverse effect on the marine environment and its associated fauna, the
DMC concluded in each case that those adverse effects are at the negligible end of the continuum
and can be appropriately managed by conditions.

(b)

In terms of effects on existing interests, the DMC found that adverse effects on existing fishing
interests and marine traffic would be negligible, and is satisfied that existing Māori interests have
been properly considered.

(c)

In terms of cumulative effects, the DMC found little potential due to the small spatial area of
discharge from the MODU, the small amount of discharge, and the characteristics of the receiving
environment.

(d)

In terms of the effects on human heath, the DMC found that exposure of people is highly unlikely
given the distance from shore and the nature and quantities of potential discharges described. The
risk to people through consuming fish is also very low.

vii.

The DMC applied the decision-making criteria set out in sections 59 and 60 of the EEZ Act, and also
applied the information principles set out in section 61 of the EEZ Act.
EEZ100019
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viii.

In terms of the specific matters that the DMC is directed to consider under Section 59 of the EEZ Act, it
has done so and found none of those matters to be of sufficient significance as to lead it to conclude that
consent should be refused.

ix.

In terms of uncertainty or inadequacy of information, there are a number of uncertainties with this
application as the specific MODU(s) is not known and therefore the potentially harmful substances that
are specific to each MODU are not known. Accordingly, the application has made two key assumptions in
terms of assessing the adverse effects of the application; being the vessel and its likely deck drainage
configuration, and the indicator or worst case exemplar harmful substance. Beach Energy has not yet
confirmed a specific MODU to undertake drilling of the initial well(s) of the Canterbury Basin EAD
Programme and will use either or both a semi-submersible MODU (such as the COSL Prospector) or a
drill ship MODU.

x.

The application has used sodium hypochlorite potable grade as the sample harmful substance for the
purposes of modelling on the basis that this is in the class of the most ecotoxic harmful substance likely to
be stored and used on the MODU. This substance has a HSNO classification of 9.1A (very ecotoxic in the
aquatic environment), and as this class has the highest potential adverse effects on the natural
environment, it stands as an indicator for the worst-case scenario for assessing possible effects.

xi.

Accordingly, the application effectively seeks an envelope consent that establishes the umbrella
parameters within which discharges (if there are any) are permitted. The consent holder will then need to
assure itself and the EPA that its contracted MODU(S) can achieve those parameters.

xii.

The DMC did not consider that the information was so uncertain or inadequate as to require it to favour
caution and environmental protection as required by Section 61(2) of the EEZ Act. Regardless, it was
satisfied that the adverse effects are at a negligible level and that caution and environmental protection
are thereby implied.

xiii.

After considering all the information and evidence, and taking into account the matters listed in sections
59 and 60, applying the information principles in section 61, and considering whether the activity achieves
the purpose of the EEZ Act, the DMC accepts the Applicant’s Impact Assessment and evidence that the
adverse environmental effects and the effects on any existing interests will be negligible.

xiv.

The DMC considers the suite of conditions to be imposed on the consent will ensure that any adverse
effects are appropriately avoided or mitigated.

xv.

Overall, the DMC considers that granting this marine discharge consent meets both limbs of the section
10 purpose of the EEZ Act, being the promotion of the sustainable management of the EEZ’s natural
resources and the protection of the environment from pollution from the discharge of trace amounts of
harmful substance(s).
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Resource Management Act 1991

TTRL

Trans -Tasman Resources Limited

UNCLOS

United Nations Convention on the Law of the Sea 1982

EEZ100019

Beach Energy Resources Marine Discharge Consent

Page xvi

1.

Background and Introduction

1.1

The Decision-making Decision

1.

The Environmental Protection Authority (“EPA”) is the consent authority for certain activities that are
restricted within New Zealand’s exclusive economic zone (“EEZ”) and in or on the continental shelf.
One of the EPA’s functions, pursuant to section 13(1) of the Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012 (“EEZ Act”), is to decide applications for marine
discharge consent.

2.

On 3 April 2020, the EPA Board appointed us as a Decision-making Committee (“DMC”) to exercise
powers and functions under the Act related to the application for marine discharge consent lodged by
Beach Energy Resources NZ (Holdings) Limited. The EPA Board also delegated all the functions
and powers of the EPA related to the processing, hearing, and deciding of the application under the
Act to the DMC. Members of the Committee were David Hill, Reginald Proffit and Greg Ryder. This is
our written record of decision pursuant to section 69 of the Act.

3.

In addition to an initial induction meeting, the DMC held 6 meetings to consider the application,
deliberate and finalise this decision. Because of the Covid-19 declared State of National Emergency,
those meetings, like the hearing itself, were held virtually by means of the proprietal Zoom platform.

4.

In considering and deciding the application by Beach Energy Resources NZ (Holdings) Ltd for
marine discharge consent for trace harmful substances from hazardous and non-hazardous deck
drains (offshore processing drainage (“OPD”)) of a mobile offshore drilling unit(s) (“MODU”) we have
exercised independent judgment within the statutory framework for determining applications under
the EEZ Act. The statutory framework is presented in Section 2 of this document.

1.2

The Applicant

5.

As described in the evidence of Matthew Quinn1, Beach Energy Resources NZ (Holdings) Limited is
a publicly listed oil and natural gas, exploration and production company headquartered in Adelaide,
South Australia. The company was founded in 1961, and has operated and non-operated, onshore
and offshore, oil and natural gas production in five basins producing across Australia and New
Zealand, and is a key supplier into the Australian east coast gas market. Beach Energy began
operating in New Zealand through the purchase of Lattice Energy from Origin Energy in 2018. Beach
Energy has an interest in five offshore permits, of which it operates two: Petroleum Exploration
Permit (“PEP”) 38264 (Wherry), and PML 38146 (Kupe). It is a non-operating joint venture partner in
three other permit areas: PEP 50119 (Tāwhaki, operated by OMV), PEP 52717 (Clipper, operated by
New Zealand Oil and Gas (NZOG)), and PEP 57080 (Nimitz, operated by Todd).

1

Quinn, Statement of evidence, paragraphs 21-28
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6.

Beach Energy also has a 50% ownership of the Kupe Production Station near New Plymouth and
has successfully been the operator with joint venture partners Genesis and NZOG.

1.3

The Application

1.3.1

Background

7.

Beach Energy is the Operator of PEP 38264 which is located in the Canterbury Basin, offshore from
the east coast of the South Island, northeast of Dunedin. Beach Energy is proposing to undertake an
Exploration and Appraisal Drilling (“EAD”) Programme in the Canterbury Basin during 2020-2021 in
its search for natural gas. Beach Energy is proposing to drill one initial exploration well during 2021.
Depending on the results of this well, Beach Energy may pursue a wider work programme within
PEP 38264 that could include up to 11 follow-up exploration or appraisal wells to determine the
hydrocarbons potential within PEP 38264.

8.

There are two significant geological structures within PEP38264, called the ‘Wherry Prospect’ and
the ‘Gondola Prospect’. Depending on the results and the learnings from the first well, up to nine
follow-up wells could be drilled in the Wherry Prospect and up to two wells at the Gondola Prospect
over the life of the proposed discharge consent. The Wherry Prospect and the Gondola Prospect are
more than 80 km apart and their locations are shown in Figure 1. We understand from Mr Andrew
Krassay that the final location for each well will be determined closer to the time of drilling; however,
each well will be within 1 km of the locations shown in the following figures.
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Figure 1:
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9.

PEP 38264 currently has an expiry date of 7 November 2021. On the basis of a success case
scenario, Beach Energy is able to seek an extension of the PEP of up to eight years for appraisal
purposes, meaning that a second phase of drilling could occur beyond 2021. For this reason, Beach
Energy is seeking an expiry date for this marine discharge consent of 7 November 2029. 2

1.3.2

Details of the Application

10.

On 25 March 2020, Beach Energy lodged application EEZ100019. The application sought
authorisation to discharge trace (residual) amounts of harmful substances to the sea, through the
deck drains (OPD) of any MODU used as part of the EAD Programme.

11.

The proposed discharge of harmful substances, through the OPD, is classified as a Discretionary
Activity under section 16(1) of the Exclusive Economic Zone and Continental Shelf (Environmental
Effects – Dumping and Discharge) Regulations 2015 (“D&D Regs”).

12.

The harmful substances which are the subject of this application are any residual (trace) amounts of
harmful substances that may be left on the deck of a MODU following the clean-up of an unplanned
spill of harmful substances onto the deck. The residual amounts of harmful substances could
potentially be washed into the deck drains and ultimately discharged into the sea.

13.

There are a number of uncertainties with this application as the specific MODU(s) is not known and
the potentially harmful substances that are specific to each MODU are also not known. Accordingly,
the application has made two key assumptions in terms of assessing the adverse effects of the

2

Krassay, Statement of Evidence, paragraphs 16-18
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application; being the vessel and its likely deck drainage configuration, and the indicator or worstcase exemplar hazardous / harmful substance. At the time of writing this decision Beach Energy had
not yet confirmed a specific MODU to undertake drilling of the initial well(s) of the Canterbury Basin
EAD Programme, but indicated it will use either or both a semi-submersible MODU (such as the
COSL Prospector) or a drill ship MODU.
14.

Mr Reid Forrest advised us that, after reviewing the harmful substances used during previous similar
drilling campaigns by other operators, a potable grade of sodium hypochlorite (commonly known as
chlorine bleach) was selected as the sample harmful substance for the purposes of modelling. He
considered this to be the most ecotoxic harmful substance likely to be stored and used on a MODU.
Sodium hypochlorite has a HSNO classification of 9.1A (very ecotoxic in the aquatic environment). 3
Class 9.1A substances have the highest potential adverse effects on the natural environment and,
according to Mr Forrest, provides a worst-case scenario for assessing possible effects. Mr Forrest
explained that sodium hypochlorite was utilised onboard the COSL Prospector as a sterilising
agent/disinfectant for potable water and is also used similarly onboard many other MODUs, large
ships, and in municipal water treatment plants. Notwithstanding that, the actual harmful substances
that will be used depend on which MODU(s) is ultimately selected for the drilling. 4

15.

Accordingly, the application effectively seeks an envelope consent that establishes the umbrella
parameters within which discharges (if there are any) are permitted. This matter is discussed further
on in this decision.

1.3.3

Activity subject to approval

16.

Table 1 sets out the details of the activity requiring authorisation under section 20B of the EEZ Act. It
is common ground that the activity involves a structure as that term is defined in the EEZ Act.
Table 1: Marine Discharge Consent Requirement

Consent Category

Proposed Activity

Section 20B(1) EEZ Act – No person may

This application is for a marine discharge consent

discharge a harmful substance from a

to discharge harmful substances from hazardous

structure or from a submarine pipeline into

and non-hazardous deck drains (offshore

the sea or into or onto the seabed of the

processing drainage) of a MODU which will be

EEZ.

utilised during the Canterbury Basin EAD
Programme.

3
4

Forrest, Statement of Evidence, Paragraph 28
Forrest, Statement of Evidence, Paragraph 27

EEZ100019

Beach Energy Marine Discharge Consent

Page 3

1.4

Adoption and Cross-referencing of Material

17.

Section 69 of the EEZ Act states that a decision must be in writing and contain the reasons for the
decision. While the EEZ Act is silent on the matter of cross-referencing material in a decision, we do
not find it necessary or appropriate to repeat at length all the material that is contained in the Impact
Assessment (IA), and the various reports and advice gathered during the decision-making process.
Instead, where relevant, in this decision we cross-reference and/or adopt all or parts of the IA and
other reports to avoid unnecessary duplication.

18.

However, taking the approach of cross-referencing and/or adopting material from the IA and reports
does not mean that we have not reviewed all matters in the IA and other material. We record here
that we have carefully reviewed all the documentation provided to us in this role.
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2.

Statutory Framework

19.

Applications for marine discharge consents are determined according to the requirements of the EEZ
Act. The EEZ Act outlines the relevant matters that we must consider in making our decision,
including the information principles, in respect of assessing the information provided to us.

20.

In making our decision on this application for a marine discharge consent, our overall duty is to
assess whether granting the application achieves both limbs of the purpose in s10 of the Act. If not,
then we must refuse the application.

21.

The applicable sections of the EEZ Act which we have applied in our decision making are set out
below. We discuss how we applied these sections of the EEZ Act in making our decision on the
application in paragraphs 152-311.

2.1

Purpose of the EEZ Act

22.

Section 10 of the EEZ Act states that its purpose is to promote the sustainable management of the
natural resources of the EEZ, and to protect the environment from pollution as follows:
10

Purpose

(1)

The purpose of this Act is—
(a)

to promote the sustainable management of the natural resources of the exclusive
economic zone and the continental shelf; and

(b)

in relation to the exclusive economic zone, the continental shelf, and the waters above
the continental shelf beyond the outer limits of the exclusive economic zone, to protect
the environment from pollution by regulating or prohibiting the discharge of harmful
substances and the dumping or incineration of waste or other matter.

(2)

In this Act, sustainable management means managing the use, development, and protection
of natural resources in a way, or at a rate, that enables people to provide for their economic
well-being while—
(a)

sustaining the potential of natural resources (excluding minerals) to meet the
reasonably foreseeable needs of future generations; and

(b)

safeguarding the life-supporting capacity of the environment; and

(c)

avoiding, remedying, or mitigating any adverse effects of activities on the
environment.

(3)

In order to achieve the purpose, decision-makers must—
(a)

take into account decision-making criteria specified in relation to particular decisions;
and
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(b)

apply the information principles to the development of regulations and the
consideration of applications for marine consent.

2.2

Treaty of Waitangi

23.

Section 12 of the EEZ Act states that:
In order to recognise and respect the Crown’s responsibility to give effect to the principles of the
Treaty of Waitangi for the purposes of this Act, —
(a)

section 18 (which relates to the function of the Māori Advisory Committee) provides for
the Māori Advisory Committee to advise marine consent authorities so that decisions
made under this Act may be informed by a Māori perspective; and

(b)

section 32 requires the Minister to establish and use a process that gives iwi adequate
time and opportunity to comment on the subject matter of proposed regulations; and

(c)

sections 33 and 59, respectively, require the Minister and a marine consent authority
to take into account the effects of activities on existing interests; and

(d)

section 46 requires the Environmental Protection Authority to notify iwi authorities,
customary marine title groups, and protected customary rights groups directly of
consent applications that may affect them.

2.3

Discharges of Harmful Substances from Structures and Submarine
Pipelines

24.

Section 20B of the EEZ Act restricts the discharges of harmful substances from structures or
submarine pipelines into the sea or into or onto the seabed of the EEZ unless they are authorised by
or under the EEZ Act. Beach Energy is seeking marine discharge consent under this section as set
out in its application.

2.4

Information Principles

25.

Section 61 of the EEZ Act sets out a series of information principles that decision makers must
follow:
61

Information principles

(1)

When considering an application for a marine consent, the Environmental Protection
Authority must—
(a)

make full use of its powers to request information from the applicant, obtain advice,
and commission a review or a report; and
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take into account any uncertainty or inadequacy in the information available.
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(2)

If, in relation to making a decision under this Act, the information available is uncertain or
inadequate, the EPA must favour caution and environmental protection.

(3)

If favouring caution and environmental protection means that an activity is likely to be
refused, the EPA must first consider whether taking an adaptive management approach
would allow the activity to be undertaken.

(4)

Subsection (3) does not limit section 63 or 64.

(5)

In this section, best available information means the best information that, in the particular
circumstances, is available without unreasonable cost, effort, or time.

2.4.1

Full Use of Powers

26.

We are required to make full use of our powers to seek out information, base our decisions on the
best available information, and consider any uncertainty or inadequacy in the information available.
The concept of best available information is defined by the Act.

27.

We confirm that, in our opinion, we have done so, and record examples of that in the following text
and in Appendix 1.

2.4.2

Best Available Information

28.

Pursuant to section 61(1)(b) of the EEZ Act, we must make our decision based on the best available
information. “Best available information” is defined in section 61(5) of the EEZ Act. It is important to
note that best available information is not necessarily ‘all available information’ and is subject to
judgement about what information is, in the particular circumstance of the application, the best
available information having regard to issues of cost, effort and time.

29.

In that regard, we have had the benefit of:
a) The application by Beach Energy and the IA;
b) Additional information supplied by Beach Energy at the request of the DMC and EPA as follows:
i.

Consultation and engagement (29 July 2020);

ii.

Existing interests in light of the Trans-Tasman Resources Limited Court of Appeal
decision released on 3 April 2020 (18 May 2020);

iii.

Ngā Kaihautū Tikanga Taiao Report (29 July 2020);

iv.

The fate of sodium hypochlorite (15 September 2020);

v.

Presence of testing facilities onboard a MODU (15 September 2020);

vi.

Clarification of assessment of cultural matters (15 September 2020);

vii.

Intent and wording of proposed conditions 9 and 11 (15 September 2020);

viii.

Additional information about the meaning of “material harm” from pollution (15
September 2020);
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ix.

Inclusion of an advice note regarding a proposed Community Advisory Group (15
September 2020); and

x.

Further comment on Waitaha Taiwhenua’s proposed shutdown condition (15 September
2020).

c) Evidence provided on behalf of Beach Energy:
i.

Opening legal submission;

ii.

Mr Matthew Quinn regarding Beach Energy Resources NZ (Holdings) Limited overview
and New Zealand operations, and the Canterbury Basin Programme;

iii.

Mr Andrew Krassay regarding the Canterbury Basin Programme;

iv.

Mr Dan Govier regarding the Environmental Impact Assessment;

v.

Mr Iain McCallum regarding mobile offshore drilling units; and

vi.

Mr Reid Forrest regarding discharge and dilution.

d) Material provided by the EPA as noted below in section 2.4.3.
e) Written submissions from:
a. Kate Hodgkinson;
b. Oil Free Otago;
c.

Greenpeace of New Zealand;

d. Waitaha Taiwhenua o Waitaki Trust Board;
e. Dr Lyndon DeVantier;
f.

Climate Justice Taranaki Inc.; and

g. Canterbury Regional Council.
f)

Presentations from submitters:
a. Anthony Olsen (in behalf of Waitaha Tawhenua o Waitaki Trust Board);
b. Dr Lyndon DeVantier (representing his own submission and that of Climate Justice
Taranaki Inc);
c.

Amanda Larsson (representing Greenpeace of New Zealand);

d. Rosemary Penwarden (representing Oil Free Otago); and
e. Liz Palmer (representing Oil Free Otago).
30.

Based on the above, we are satisfied that we have been able to make our decision based on the
best available information in accordance with sections 61(1)(b) of the Act.
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2.4.3

Advice and Information obtained under Section 56 of the EEZ Act

31.

The EPA commissioned the following reports for us under section 56 of the Act:
Table 2: EPA Commissioned Reports for the DMC

From

About

Received

Ngā Kaihautū Tikanga
Taiao

Request for advice

10 June 2020

OGS

Review the marine discharge consent application

26 June 2020

Provide a findings and recommendations report based on
assessment of the contents contained in the documents
and information received and through further requests for
information
Allow Beach Energy to respond with any further
information requested for subsequent review.

32.

We commissioned the following reports under section 56 of the Act:
Table 3: Advice commissioned by DMC under s56

33.

From

About

Received

Buddle Findlay

Approach to uncertainty in the context of the Beach
Energy marine discharge consent application

1 July 2020

EPA

Key issues

10 July 2020

EPA

Assessment of proffered conditions

4 August 2020

EPA

Legal advice on report received from Ngā Kaihautū

12 August 2020

Ngā Kaihautū Tikanga
Taiao

Response to Further Information Request

7 August 2020

EPA

Applicant’s proposed removal of condition 13

15 September 2020

All reports commissioned under section 56(1) of the EEZ Act were made available on the EPA
website.

2.4.4

Requests for Further Information

34.

The DMC/EPA sought further information from Beach Energy on one occasion, under section 54(1)
of the EEZ Act:
Table 4: EPA/DMC Further information requested from applicant by DMC under s54

From

About

Received

Beach Energy

Minute 4 from DMC on 10 September 2020

15 September 2020

EEZ100019



The fate of sodium hypochlorite in the marine
environment.



The breakdown of sodium hypochlorite in the
presence of organic material.
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35.



Existence of testing facilities on a MODU.



Focus on kaitiakitanga (and then more on Mauri
rather than Mana and Tapu) rather than
rangatiratanga and whakapapa / whanaungatanga.



The intent and wording of proposed conditions 9 and
11.



The meaning of “material harm” from pollution, for
the purposes of section 10(1)(b) of the EEZ Act.



Possible inclusion of an advice note regarding a
proposed Community Advisory Group.



Comment on Waitaha Taiwhenua’s proposed
condition seeking a shutdown for 7 days in the event
of an authorised discharge of harmful substances.

We also requested advice under s56 of the EEZ from the following parties:
Table 5 Advice requested by the DMC under s56

From

Requested information

Response
Received

Department of
Conservation
(“DOC”)



DoC’s responsibilities in relation to Beach Energy’s operation
of a MODU within Petroleum Exploration Permit (PEP) 38264
in the Canterbury Basin.

26 June 2020



Confirm that the conclusions on the likelihood of mammals
and seabirds occurring in the Wherry and Gondola areas of
interest are accurate and comprehensive.



Confirm that the Beach Energy’s assessment of effects on
marine mammals and seabirds is robust,



Comment on any measures you consider are reasonably
necessary to avoid, remedy or mitigate adverse effects of the
activity on marine mammals and seabirds.



Confirm that Beach Energy’s identification of Protected
Species and its assessment of the impact of the proposed
discharges on them is accurate and comprehensive.



Provide an explanation of any regulatory approvals required
by Beach Energy under the Wildlife Act 1953 in relation to
Protected Species that may be affected by Beach Energy’s
activities in the Canterbury Basin.



Provide comment on any other matter that may assist the
DMC in determining the application



Description of the Maritime New Zealand’s responsibilities in
relation to Beach Energy’s operation of a MODU within
Petroleum Exploration Permit (PEP) 38264 in the Canterbury
Basin

Maritime New
Zealand
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Maritime New Zealand’s responsibilities in relation to the
regulation of:
a. Oil spill contingency plans; and
b. Any structure left in or on the seabed following
demobilisation of a drill rig.

Biosecurity New
Zealand

Ministry for Primary
Industries

WorkSafe



Description of Biosecurity New Zealand’s responsibilities in
relation to the operation of any MODU operated by Beach
Energy in the Canterbury Basin.



Provide information on any standards that relate to biosecurity
that any MODU must meet.



Comment on any measures considered to be reasonably
necessary to avoid, remedy, or mitigate the effects of a
biosecurity incursion.



Provide comment on any other matter that may assist the
DMC in determining the application.



Confirm Beach Energy’s presentation of fishing events in the
areas of interest between 2014 and 2019.



Comment on Beach Energy’s assessment that the effects on
commercial fishing interests will be negligible.



Specify any measures reasonably necessary to avoid,
remedy, or mitigate any adverse effects of the proposed
activities on commercial fishers.



Description of any relevant responsibilities that WorkSafe has
in relation to the proposed discharge.



Comment on any other matters relevant to Health and Safety
at Work Act 2015.

24 June 2020

7 July 2020

12 June 2020

2.4.5

Certainty and caution

36.

In accordance with section 61(2) of the EEZ Act, if the information available is uncertain or
inadequate, we must “favour caution and environmental protection”. The section 61(3) provision for
an adaptive management approach in the face of uncertainty is not, of course, available for a marine
discharge consent per s61(4)(a)(ii) of the EEZ Act.

2.5

Decision Making Criteria

37.

Section 59 of the EEZ Act sets out the matters which must be taken into account, had regard to, or
not had regard to.

38.

Sections 59(2) and 59(2A) of the EEZ Act set out matters we “must take into account”. There is no
statutory hierarchy in that extensive list of matters such that the relative importance of those
considerations depends on the specifics of the application.
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39.

While the activity for which marine discharge consent is sought will (if it occurs) take place in the
EEZ, we are required to consider whether related effects may occur outside the EEZ. This
requirement is important, as for some activities there is the potential for adverse effects to occur
within the Coastal Marine Area of the territorial sea.

40.

Section 59(2)(m) of the EEZ Act requires us to consider any other matter we think is relevant and
reasonably necessary to determine the application.

41.

Section 59(3) states we “must have regard to” EEZ policy statements, any submissions or evidence
given to us, any advice or reports we have sought, and any advice received from the EPA Māori
Advisory Committee. Where applicable, we have had regard to these matters in reaching our
decision. We note here that there is no relevant EEZ policy statement, and we confirm that we
received advice from Ngā Kaihautū Tikanga Taiao (NKTT) which is the statutory Māori Advisory
Committee to the EPA.

42.

We further note that, pursuant to section 59(5) of the EEZ Act, we have not given regard to:
a)

Trade competition or the effects of trade competition; or

b)

The effects on climate change of discharging greenhouse gases into the air; or

c)

Any effects on a person’s existing interest if the person has given written approval to the
proposed activity (noting that no written approvals were in fact provided).

2.6

International Obligations

43.

Section 11 of the EEZ Act confirms that New Zealand’s international obligations are implicit in the
EEZ Act. Section 11 of the EEZ Act states:
This Act continues or enables the implementation of New Zealand’s obligations under
various international conventions relating to the marine environment, including—
(a) the United Nations Convention on the Law of the Sea 1982 (UNCLOS).
(b) the Convention on Biological Diversity 1992.
(c) the International Convention for the Prevention of Pollution from Ships 1973 (MARPOL).
(d) the Convention on the Prevention of Marine Pollution by Dumping Wastes and Other
Matter, 1972 (the London Convention).
(e) International Regulations for the Prevention of Collisions at Sea 1972.

44.

The International Regulations for the Prevention of Collisions at Sea 1972 set out the navigational
rules to be followed by ships and vessels at sea to prevent collisions and are implemented by the
Maritime Transport Act 1994 and the associated maritime rules. While these regulations are not
relevant to the discharges which are the subject of this application; they are, however, important in
maintaining safe operating procedures to ensure collisions do not occur during the Canterbury Basin
EAD Programme.
EEZ100019
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45.

International Convention for the Prevention of Pollution from Ships 1973 (MARPOL), as modified by
the Protocol of 1978, is the main international convention covering prevention of pollution of the
marine environment by ships from operational or accidental causes. The Annexes of this convention,
to which New Zealand is a party, are given effect by current legislation, including the RMA 1991,
Maritime Transport Act 1994, and the EEZ Act.

46.

The United Nations Convention on the Law of the Sea 1982 is given force through current legislation,
such as the EEZ Act, Crown Minerals Act 1991 and the Maritime Transport Act 1994, along with their
respective subordinate rules and regulations.

2.7

Joint processing

47.

While this application is part of a larger EAD programme, it is confined to the possible discharge of
trace amounts of harmful substances from the deck drainage system, and is being processed
separately from those other applications - which are not yet lodged at the time of writing this
decision.

48.

One of the key issues raised by submitters in opposition was their concern about the ‘disjointed’
processing of the applications in relation to the EAD Programme in its entirety. Submitter Climate
Justice Taranaki, for example, observed that while the current legislation requires multiple consents
before exploratory drilling can be carried out, only the relatively trivial discharge activity involved in
this application can be publicly notified for submission and be subject to public scrutiny. The
submitter argued that the disjointed processing of closely related consent applications (notified and
non-notified) involved in the EAD program makes the comprehensive assessment of adverse effects,
and particularly of cumulative effects, by the public, impossible.

49.

This is not the first time this matter has been aired, but the simple fact of the matter is that the
regulations are as they are, and it is the regulations that effect that critical distinction between
notified and non-notified activities. While we have been appointed by the EPA to hear and decide
Beach Energy’s present application for marine discharge consent, the same DMC has been
appointed to hear the anticipated subsequent application for Beach Energy’s remaining required
EAD consents. That will ensure that the subsequent application(s) on this matter are considered by
us – a fact that we were able to reveal to submitters at the hearing and for which they indicated
support.

2.8

Regulations

50.

The Exclusive Economic Zone and Continental Shelf (Environmental Effects – Discharge and
Dumping) Regulations 2015 apply to Beach Energy’s overall EAD programme. That includes the
requirement for an EPA approved Emergency Spill Response Plan (ESRP) under regulation 24.
While that ESRP will cover matters beyond the scope of the present application, it will include
procedures for spill management that are applicable in the event of a trace spill leading to a
discharge as sought by this application.
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2.9

Other Law

51.

Section 59(2)(l) of the EEZ Act requires us to take account of any other applicable law. In addition to
those specific Acts referenced in section 7 of the EEZ Act which fall under the definition of “marine
management regimes”, there are two other pieces of relevant legislation.

2.9.1

Health and Safety at Work Act 2015

52.

The Health and Safety at Work Act 2015 (“HSW”) is the principal legislation for managing health and
safety at work in New Zealand. The primary set of regulations under the HSW Act relevant to this
application is the Health and Safety at Work (Petroleum Exploration and Extraction) Regulations
2016. Those regulations contain a number of measures that can have the effect of avoiding,
remedying, or mitigating adverse effects on the environment or existing interests (being the matters
of direct interest to us), including:
a. The requirement for a Safety Case to be submitted to, and approved by, WorkSafe. A Safety
Case must identify hazards that have the potential to cause multiple fatalities on or near the
MODU, describe how the hazards will be controlled, and describe the safety management
system in place to ensure the controls are effectively and consistently applied;
b. The requirement to ensure that wells are designed, constructed, operated, maintained,
suspended, and abandoned in such a way that risks from the wells are reduced to a level
that is “As Low As Reasonably Practicable”;
c.

The requirement for a well examination scheme that requires an independent and competent
person to examine all wells; and

d. The requirement for reporting of all notifiable incidents.
53.

We note that Maritime New Zealand is the designated authority under the HSW for regulating health
and safety on ships, but this does not extend to the MODU when the drilling string is in contact with
the seabed as this would then constitute an “installation”.5 In addition to the Act all offshore
exploration and extraction activities are administered in conjunction with, but not limited to, the
Health and Safety at Work (Petroleum Exploration and Extraction) Regulations 2016, (the
regulations) which deal with the health and safety of people involved in operating installations for
petroleum exploration and extraction, for example including the management of risks associated with
discharge activities to workers on the installation (MODU). We understand WorkSafe conducts its
regulatory functions on offshore installations when an installation is in a fixed position. 6

2.9.2

Hazardous Substances and New Organisms Act 1996

54.

The Hazardous Substances and New Organisms (“HSNO”) Act determines what substances are
classified as ‘hazardous substances’, which are then further classified within the Hazardous

5
6

Maritime New Zealand response to s56 request for advice, 26 June 2020
Worksafe response to s56 request for advice, 12 June 2020
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Substances (Classification) Notice 2017, and by reference to Schedule 6 to the Hazardous
Substances (Minimum Degrees of Hazard) Notice 2017.
55.

The approach taken by Beach Energy with this application, in the absence of specific known harmful
substances, is to identify the most ecotoxic substance likely to be on board a MODU and assess the
potential effects from a trace discharge of that substance. Sodium hypochlorite is the exemplar
substance chosen, which is classified 9.1A under the Notice7, being a substance that is very ecotoxic
in the aquatic environment. Mr Forrest told us that Class 9.1A substances have the highest potential
adverse effects for the environment and provide a suitable worst-case scenario for assessing
possible effects.8

2.10 Conditions
56.

Section 63 of the EEZ Act refers to Conditions as follows:
63. Conditions of marine consents
(1) A marine consent authority may grant a marine consent on any condition that it finds
appropriate to deal with adverse effects of the activity authorised by the consent on the
environment or existing interests.
(2) The conditions that the marine consent authority may impose include, but are not limited
to, conditions—
(a) requiring the consent holder to—
(i) provide a bond for the performance of any 1 or more conditions of the consent:
(ii) obtain and maintain public liability insurance of a specified value:
(iii) monitor, and report on, the exercise of the consent and the effects of the activity it
authorises:
(iv) appoint an observer to monitor the activity authorised by the consent and its effects on
the environment:
(v) make records related to the activity authorised by the consent available for audit:
(b) that, if Section 64 applies, together amount or contribute to an adaptive management
approach.
(3) However, the marine consent authority must not impose a condition on a consent if the
condition would be inconsistent with this Act or any regulations.
(4) To avoid doubt, the marine consent authority may not impose a condition to deal with an
effect if the condition would conflict with a measure required in relation to the activity by
another marine management regime or the Health and Safety at Work Act 2015.

57.

Conditions for this marine discharge consent are discussed in Chapter 6.

7

The 9.1A hazard criterion is “A substance for which data indicate an acute aquatic ecotoxicity value less than or equal to 1
milligram of the substance per litre of water”.
8
Forrest, Statement of Evidence, Paragraph 29
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2.11 Procedural Matters
2.11.1 Completeness of Application and Impact Assessment
58.

Section 40 of the EEZ Act requires the EPA to determine whether an application is complete in terms
of section 38 of the EEZ Act. Section 38 of the EEZ Act outlines the minimum requirements that an
application and IA must meet before it is deemed to be complete.

59.

The DMC records that the EPA determined the application to be complete on 24 April 2020.

2.11.2 Extensions of Time
60.

Section 159 of the EEZ Act allows for time extensions to be made to the statutory time for making a
decision on an application.

61.

The DMC received a Memorandum of Counsel on behalf of the applicant dated 17 July 2020
requesting that the statutory time period in which to commence the hearing be extended to the week
of 7 September 2020. The DMC considered that request and, on 22 July 2020, agreed to extend the
time period and commence the hearing of the Beach Energy marine discharge consent application
on Tuesday 8 September 2020. That extension also took into account the availability of all members
of the DMC.

62.

Clause 1(2) of Schedule 3 of the Act requires that the date for the commencement of any hearing
must not be later than 40 working days after the closing date of submissions on the application.
Commencing the hearing on 8 September 2020 amounted to an extension of this timeframe by 6
working days. The DMC determined that no persons were materially and adversely affected by that
extension.
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3.

The Existing Environment and Existing Interests

3.1

Introduction

63.

This section is essentially a stocktake of the environment in which the proposed activity is located.
We have relied largely on the Impact Assessment (“IA”) to inform our understanding of the existing
environment9. As this was not challenged by any of the submissions or their representations, we
adopt it as the best available information for the present trace discharge purpose. The context for
this application is PEP38264, and there are two main areas / structures of interest to Beach Energy,
being the Wherry and Gondola Prospects. The Wherry IAA (“Impact Assessment Area”) is located
approximately 50 km north of the Waitaki Channel, being the most northern channel of the Otago
Fan Complex. The Wherry IAA covers a gently sloping basin area in and around the northern
boundary of PEP 38264 with water depths between 1,200 and 1,450 m.

64.

The Gondola IAA lies in the southwestern part of PEP 38264 with water depths between 1,300 and
1,740 m. The Karitane Channel bisects the Gondola IAA in roughly an east to west direction. The
proposed wells are located 5-10 km to the north of the channel on gently sloping continental shelf
between Karitane Channel and the Waitaki Channel to the north.
Figure 2: Location of the IAA in relation to channels

9

Impact Assessment, Pages 49-57
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3.2

Physical Environment

65.

The significance of the physical environment is particularly relevant for the modelling of the release
of any harmful substances from the MODU, and therefore helping us to understand the
characteristics of any discharge such as the rate and direction of dispersion.

3.2.1

Meteorology

66.

The weather systems within the Canterbury Basin, being off the Otago coast, are influenced by the
Southern Alps acting as a barrier to the prevailing westerly winds. The Otago region is New
Zealand’s driest region and experiences hot dry summers and cold dry winters. Coastal areas
experience relatively cool sea surface temperatures and are exposed to airflows from the south and
south-west.

67.

The hindcast data between 1998 and 2007 show winds in the two IAAs as generally from the southwest through to the north, with very little wind from the east. Winds in the Gondola IAA are generally
stronger than in the Wherry IAA.

3.2.2

Currents and waves

68.

The 2009 MetOcean/NIWA report assessed wave statistics for the Wherry and Gondola IAAs
utilising 10 years of hindcast data between 1998 and 2007. That assessment indicates that there is
very little difference in wave statistics between the two IAAs, with the main difference being the mean
wave direction, with waves within the Gondola IAA being more southerly than within the Wherry IAA.
The data showed:
a. A median wave height of 2.3 m and 2.2 m;
b. A 90th percentile wave height of 3.6 m;
c.

69.

A maximum wave height of 11.5 m.

The Southland Current is the main current present across the two IAAs. The Southland Current flows
north-east along the Otago coast at speeds of up to 0.25 m/s and is observed up to 130 km from
shore. The presence of the Southland Current results in inshore winter water temperatures being
approximately 2°C warmer than offshore conditions. The current direction within the Gondola IAA is
generally in a northerly direction, roughly parallel with the eastern coastline of the South Island. The
current direction within the Wherry IAA is northeast, which reflects the easterly deflection of the
Southland Current by the Chatham Rise.

70.

We understand that Beach Energy has recently commissioned MetOcean Solutions Limited to
develop a hydrodynamic model that will be used to determine the dispersion of drill cuttings and also
potential oil spill trajectories. That work is yet to be completed however and will be used to inform
subsequent consent applications.
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3.2.3

Ocean Temperatures

71.

The sea surface temperature data was extracted by NIWA from daily National Oceanic and
Atmospheric Administration satellite transmissions. Sea surface temperature in winter (August) and
summer (February) averaged over data collected between 1993 and 2002 shows winter
temperatures in the Canterbury Basin of approximately 10°C and summer temperatures of
approximately 14°C.

72.

During spring and summer months, thermal stratification of the water column can develop as a result
of solar heating in the upper water column, although this varies with surrounding environmental
conditions. Storm conditions, tides and currents can cause significant vertical mixing and breakdown
of the thermal structure. As to be expected, water temperature typically falls below the thermocline
rapidly along a vertical gradient which decreases with increasing depth.

3.2.4

Water Quality

73.

While there is a significant inflow of fresh water into the coastal margin from rivers and Lake
Ellesmere, these freshwater inputs are generally constrained to within 6 km of the coastline. We
understand that the water quality information for the two IAAs is limited. In 1993 and 1994 NIWA
undertook conductivity, temperature, and depth transects within the Canterbury Basin, including
through the Wherry and Gondola IAAs. The temperature and salinity graphs included in Figure 12 of
the IA do not vary significantly from their adjacent measurements, with temperatures decreasing with
depth from approximately 11 degrees at the surface to below 5 degrees at depth. Salinity appears to
be relatively stable throughout the water column.

3.2.5

Geology

74.

The Canterbury Basin covers an estimated area of 50,000 km 2, lying partially onshore beneath the
Canterbury Plains and extends offshore to water depths up to ~1,600 m. The Canterbury Basin is an
intra-continental rift and subsequent sag basin, with more than 6,000 m of sediments deposited over
the past ~150 million years from Cretaceous to Tertiary times.

75.

The southern half of PEP 38264 encapsulates much of the North Bounty Channel and much of its
smaller tributaries that form the northern half of the Otago Fan Complex. The Otago Fan Complex
constitutes a series of submarine canyons and channels offshore of the Otago Peninsula. These
canyons and channels transfer terrigenous materials from the adjacent Otago continental shelf and
into the deep-sea. The northern half of PEP 38264 is characterised by broad, gently sloping
continental shelf.

3.2.6

Bathymetry

76.

The water depths range between 1,200 – 1,450 m within the Wherry IAA and between 1,300 –
1,740 m within the Gondola IAA.
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77.

In terms of seafloor features, we understand there are seafloor pockmarks and localised
irregularities, with a small portion of the pockmarks located within the south-western part of PEP
38264. The pockmarks range in size from 300 – 500 m across and 10 – 20 m deep and are
predominantly located in depths of 600 – 1,000 m. They are over 40 km from the two well locations
within the Gondola IAA.

78.

The IA describes the seafloor in the Wherry IAA as being relatively featureless being set within a
relatively gently sloping basin area.

3.3

Biological Environment

3.3.1

Marine Classification

79.

The entire Gondola IAA is within Class 47 of the New Zealand Marine Environmental Classification,
as is most of Wherry IAA, with a small portion of the north-western edge being Class 63. The Marine
Environmental Classification provides an overview of the type of marine environment that exists.

80.

The IA describes Class 47 as an oceanic, shelf and sub-tropical front environment that occurs
extensively in deep waters (mean = 2,998 m) over a latitudinal range from around 37–47°S. Average
chlorophyll-α concentration is moderately low. Characteristic fish species include smooth oreo,
Baxter’s lantern dogfish, the rattail Macrourus carinatus, Johnson’s cod and orange roughy. 10

81.

Class 63 is an oceanic, shelf and sub-tropical front environment that is extensive on the continental
shelf. Waters are moderate in depth (754 m) and experience moderate annual radiation, wintertime
sea surface temperatures, and chlorophyll-α concentration. Characteristic fish species include
orange roughy, Johnson’s cod, Baxter’s lantern dogfish, hoki, smooth oreo, and javelin fish. The
most commonly represented invertebrate families are Carditidae, Pectinidae, Dentaliidae, Veneridae,
Cardiidae, Serpulidae, and Limidae.

3.3.2

Plankton and Primary Productivity

82.

The term ‘plankton’ collectively describes the drifting organisms that inhabit the pelagic zone (water
column) of the world’s oceans. Plankton fulfils the primary producer role in the ocean and are
important as they form the basis of the marine food web. They use solar energy to fix atmospheric
carbon dioxide into particulate organic carbon. Plankton travel with the ocean currents and although
some plankton can move vertically within the water column, their horizontal distribution is primarily
determined by surrounding currents.

83.

The South Island lies adjacent to the Subtropical Convergence, which separates sub-tropical water
in the north from sub-Antarctic water in the south and brings strong physical and nutrient gradients
that influence phytoplankton growth. While large rivers can provide an input of land-based nutrients
into the coastal marine environment and can enhance the surrounding phytoplankton this is unlikely
to affect the productivity of Gondola and Wherry IAAs due to the distance from shore.

10
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84.

We note that neither Gondola nor Wherry IAA appear to have a significant or important upwelling or
primary productivity, mainly due to their distance from the South Island’s coastline.

85.

In terms of zooplankton, we understand that no zooplankton surveys have been carried out
specifically within the IAAs. However, previous analyses provide an indication of the zooplankton
communities present in the wider vicinity. We understand that regular sampling of zooplankton
populations since 2008 between New Zealand and the Ross Sea have been undertaken through a
continuous recorder. Both IAAs lie in a zone that contained the lowest zooplankton abundance of all
zones but supported the second highest diversity (i.e. number of taxa). Copepods were the dominant
group, making up 68% of the total zooplankton abundance. 11

3.3.3

Benthic Environment

86.

We understand that while there were no benthic studies undertaken within the IAAs, previous studies
have been undertaken to the south of the IAAs and provide an indication of the potential invertebrate
communities. The composition of the infauna communities is likely to differ depending on whether
they are located in a canyon environment or adjacent slopes. The highest numbers of epifauna were
observed in areas of coarser grained channel deposits, with softer mud sediments supporting the
lowest abundances of epifauna. Cnidarians (particularly anemones and corals) and foraminifera
characterised the epifauna of the soft mud sediment areas. Sponges (particularly those from the
genus Suberites) and echinoderms dominated the coarser grained channel deposits

3.3.4

Fish

87.

The basis of the information on the fish species potentially present within the two IAAs is based on
information collated from the Ministry of Primary Industries New Zealand fish guides and more than
35 years of trawl surveys. The potential for fish species to be present in the IAAs was assessed
based on water depths, with only those species caught in water depths of 1,200 – 1,400 m
considered. We requested advice from New Zealand Fisheries regarding the accuracy of the fishing
events reported in the IA. New Zealand Fisheries confirmed that Beach Energy’s presentation of
fishing events in the areas of interest is accurate.

88.

The fish populations within the IAAs are represented by various demersal and pelagic species similar
to the respective offshore environments around New Zealand. Species potentially spawning/pupping
within the IAAs were identified based on previous studies in 2003, with rough skate the only species
identified as potentially spawning within the IAAs. The highest density of skates in egg laying
condition has been found off the South Island’s east coast, south of Banks Peninsula. Due to the
limited data available other spawning habitats within the IAA cannot be discounted.

11
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3.3.5

Cephalopods

89.

Octopuses, cuttlefish, and squid may be present within the IAAs. As very little information on this
group was provided in the IA, the importance of this area for this group of predators remains
uncertain.

3.3.6

Marine Reptiles

90.

As New Zealand’s marine reptiles are characteristically found in the warmer, temperate waters
present along New Zealand’s northern and north-eastern coastlines, and usually during summer
months, the IA concludes that their presence within the IAAs is unlikely.12 We have no reason to
doubt this assessment.

3.3.7

Marine Mammals

91.

Knowledge of marine mammal distribution is collected over long timeframes from multiple data
sources, consequently the data contained in the IA on marine mammals derives from:
a. Sightings from within the IAAs, obtained from the Department of Conservation Marine
Mammals Sightings Database representing sightings from 1969 – September 2019;
b. Stranding data from the coastline in proximity to the IAAs (from Black Head, Dunedin in the
south and Long Lookout Point, Banks Peninsula in the north), obtained from the
Department of Conservation Marine Mammals Stranding Database representing stranding
events from 1969 – September 2019; and
c.

Knowledge of migratory pathways and habitat preferences of each species which overlap
with, or are in proximity to, the IAAs. This has been obtained from published literature.

92.

The IA cautions against reading too much into the data because data gaps do not necessarily
indicate an absence of marine mammals and carcasses can wash ashore some distance from where
the animal died. We found Table 10 of the IA useful for better understanding the likely presence of
each species of marine mammal in the IAA.13 From this categorisation it is likely that the following
species could be present in the IAAs:
a. Dolphins – bottlenose, dusky;
b. Whales – Cuvier's beaked whale, dwarf minke whale, Long-finned pilot whale, Gray's
beaked whale, sperm whale, strap-toothed whale; and
c.

93.

Seals - New Zealand fur seal.

We requested the Department of Conservation review the information on whales in Beach Energy’s
IA and confirm if these are accurate and comprehensive. The Department of Conservation made the
following observations:

12
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a.

Pygmy blue whales are listed as ‘Data Deficient’ by the IUCN and are likely to be
‘occasional visitors’ to this area;

b. Given the prevalence of northbound migration of humpback whales in late autumn and
early winter, this species should be ‘Likely’ at those times of year; and
c.

Shepherd’s beaked whales have been repeatedly sighted in the offshore Otago canyon
systems in recent years and these canyons extend into the Gondola Area of Influence
(“AOI”). These whales should therefore be considered ‘Likely’ to be present.

94.

Otherwise the Department of Conservation was satisfied the applicant had identified the likely marine
mammals and their likely occurrence in the IA.14

3.3.8

Pinnipeds

95.

Three pinniped species are relevant to the IAAs, being the New Zealand fur seal, New Zealand sea
lion, and southern elephant seal. The Department of Conservation Marine Mammal Sighting
Database lists 8 New Zealand fur seal sightings from the Gondola IAA, 35 from the Wherry IAA and
66 sightings in surrounding waters. Based on the abundance of sightings in and around the IAAs,
New Zealand fur seals will certainly be present; both foraging and resting between foraging bouts. 15

96.

No sightings of New Zealand sea lions have been made within the IAAs and assumptions of their
presence (or not) is based on data about their habits. Based on the tagging data for females, and the
fact that the IAAs lie in deep water it is unlikely that female New Zealand sea lions would routinely
forage in the IAAs. Adult males are known to make seasonal movements between breeding colonies
at the Auckland Islands and the Otago Peninsula; hence do use deeper offshore water periodically. It
is therefore possible that male sea lions could be present in the IAAs.

97.

There have been no sightings recorded for southern elephant seal and only one stranding event.
However, these are categorized as ‘occasional visitor’ as this species is believed to forage in
offshore canyons, which are present within the Gondola IAA.

3.3.9

Seabirds

98.

New Zealand’s marine waters support the most diverse seabird collection worldwide, with over 86
different species present, 84 of which breed here. We understand that seabirds potentially present
within the IAAs include albatross, skua, fulmars, petrels, prions, shearwaters, terns, and penguins.
Seabirds have a large home range so their presence within the IAAs is not guaranteed and is likely
to be transient. Shorebirds and waders (i.e. birds that feed in the intertidal zone) will not be affected
by the activities due to the distance from the shoreline.

99.

Several seabirds have been identified within the Ngāi Tahu Claims Settlement Act 1998 as being
particularly significant or taonga to the people of Ngāi Tahu. Taonga seabird species of relevance to
the IAAs and this application include: tītī (sooty shearwater, Hutton’s shearwater, common diving

14
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petrel, fairy and broad-billed prion, white-faced storm petrel, and Cook’s and mottled petrel), hoiho
(yellow-eyed penguin), kororā (little penguin), and toroa (albatrosses and mollymawks).
100.

We note that neither of the two IAAs overlap with the Southern South Island Important Bird Area,
which has been identified as such due to its international importance for bird conservation.

101.

We also requested the Department of Conservation review the information on seabirds in Beach
Energy’s IA and confirm if these are accurate and comprehensive. We summarise the Department of
Conservation’s comments as follows:
a. Beach Energy provides a list of seabirds that could occur in the area of interest (AOI), but
does not appear to provide a likelihood of occurrence for different seabird species.
b. The source data is likely to be biased towards species that are attracted by (fishing) vessels
and is also inherently biased by what fisheries observers can see and what they can
identify. Small and difficult to identify/see species (e.g., storm petrels, prions, penguins etc.)
will be largely underestimated using this method.
c.

The AOI is in close proximity to substantial seabird breeding sites including smaller species
nesting around Foveaux Strait and Stewart Island.

d. Some species that can occur in the area are not listed, including (but not necessarily limited
to) Fiordland Crested Penguins / Tawaki, which use these waters between January and
April, and black-bellied storm petrels.
e. There is more recent literature for seabird distributions (i.e. compared to more traditional
vessel observations) from tracking seabirds in New Zealand to inform the likelihood of
occurrence.
102.

The Department of Conservation considers that, although Beach Energy states that there is no
overlap of the proposed activity with important bird areas, species from important bird areas will
almost certainly transition and occur within the AOI.

3.3.10 Sensitive Environments
103.

Schedule 6 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects Permitted Activities) Regulations 2013 lists 13 sensitive biogenic environments. While some of these
sensitive environments may be present within the IAAs, any discharges from the MODU will be on or
near the surface of the water, some distance above the seafloor. We accept the IA’s conclusion that
any liquid discharges which are the subject of this application will not produce any measurable
effects on benthic environments, and thus, apart from brief comment on sensitive environments in
paragraph 184, we do not consider these further.16

104.

16

In addition, a number of species are protected by the Wildlife Act 1953.
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3.4

Existing Interests

3.4.1

General comments on existing interests

105.

Section 4 of the EEZ Act defines an ‘existing interest’, in relation to New Zealand, the EEZ, or the
continental shelf (as applicable), as the interest a person has in:
(a)

any lawfully established existing activity, whether or not authorised by or under any
Act or regulations, including rights of access, navigation, and fishing:

(b)

any activity that may be undertaken under the authority of an existing marine consent
granted under section 62:

(c)

any activity that may be undertaken under the authority of an existing resource
consent granted under the Resource Management Act 1991:

(d)

the settlement of a historical claim under the Treaty of Waitangi Act 1975:

(e)

the settlement of a contemporary claim under the Treaty of Waitangi as provided for in
an Act, including the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992:

(f)

a protected customary right or customary marine title recognised under the Marine
and Coastal Area (Takutai Moana) Act 2011.

106.

Following the release of the Court of Appeal’s decision in Trans-Tasman Resources Limited v
Taranaki-Whanganui Conservation Bord & anors [2020] NZCA 86 (TTRL), Beach Energy provided
further information on 18 May 2020 about the nature and extent of the effects of the proposal on
Māori existing interests. In response to a request under section 54 of the EEZ Act, Beach Energy
also provided the DMC with a report about its engagement with Māori on 29 July 2020.

107.

In turn, the DMC requested legal advice from the EPA about the initial Ngā Kaihautū report
(discussed further below) and asked whether there was anything else the DMC should inquire about
with respect to Māori existing interests.17 We are particularly mindful of the High Court’s findings in
Klink v Environmental Protection Authority and Coastal Resources Limited [2019] NZHC 3161 (CRL).
The High Court in CRL found that the DMC had erred in law by failing to take into account the Ngā
Kaihautū report, which ultimately resulted in a failure to meaningfully engage with and consider
affected iwi and those existing interests identified by Ngā Kaihautū. We are also mindful that the
Court of Appeal in its TTRL decision found that one of the three steps necessary in respect of
determining existing interests is that all relevant interests must be identified.

108.

The EPA legal advice noted that in order to identify all relevant existing interests, the scope of those
interests must first be understood. The Court of Appeal decision confirmed that the full range of
customary rights, interests and activities identified by Māori, including kaitiakitanga and
whanaungatanga, are relevant as the basis for existing interests under the EEZ Act.

17
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109.

Having said that, the EPA legal advice notes that no other group has been identified or gap
signalled.18 This was restated by Mr Winchester in his opening legal submissions for Beach Energy.19
Having considered that advice and those submissions, we are satisfied that all existing interests
have been properly identified.

3.4.2

Lawfully established existing activity

110.

The IA considers lawfully established existing activities in and around the IAAs to be commercial
fishing and maritime traffic; therefore, any person(s) that has an interest in those activities is
considered to have an existing interest. We are mindful of the TTRL Court of Appeal’s decision which
regards the exercise of customary rights and interests from pre-1840 as an existing interest, with
particular regard to the second article of the Treaty of Waitangi:
[166] This provision of the Treaty contains an unqualified guarantee to the Rangatira and
hapū of New Zealand of “rangatiratanga” (in te reo Māori) and “full exclusive and
undisturbed possession” (in English) in relation to their lands, estates, forests,
fisheries and “taonga katoa”. The exercise of those guaranteed rights and interests is
a “lawfully established existing activity” for the purposes of the EEZ Act. Indeed the
exercise of these rights and interests can fairly be described as the most longstanding lawfully established existing class of activities in New Zealand. Those rights
were not affected by the acquisition of sovereignty by the British Crown in 1840, as
this Court explained in Attorney-General v Ngati Apa. Article 2 of the Treaty
recognises the continued existence of these rights and interests.20
[167] This approach to the term “existing interest” is supported by the express inclusion
within that term of settlements of historical and contemporary claims under the Treaty
of Waitangi Act.

111.

The two IAAs lie within Fisheries Management Area 3. Data provided by Fisheries New Zealand
recorded that over the two IAAs there were 60 fishing events between October 2014 and September
2019 (21 in the Wherry IAA and 39 in the Gondola IAA). The fishing methods used in Wherry IAA
was surface longline, and in Gondola IAA surface longline, set netting, and bottom trawl techniques.
The target species were southern bluefin tuna, terakihi, hapuku, bass, blue moki, rig, flatfish and
silver warehou. As such, we agree that commercial fishers have an existing interest.

112.

There are no dedicated shipping channels into/out of or between New Zealand’s ports, but we note
that small numbers of marine traffic have been recorded traversing the IAAs. While technically that
could be held to be an existing interest, the fact of the matter is that the specifics of such interest is
not readily identifiable and, as noted below, notification of the 500 m exclusion notice adequately

18

Legal advice on report received from Ngā Kaihautū by the DMC on 7 July 2020, 12 August 2020, paragraph 21
Opening Legal Submissions, paragraph 40
20
Trans-Tasman Resources Limited v Taranaki-Whanganui Conservation Board & anors [2020] NZCA 86 (TTRL), paragraph
166
19

EEZ100019

Beach Energy Marine Discharge Consent

Page 26

serves to alert shipping so that any course alterations can be readily made without, and to avoid, any
adverse effect.
3.4.3

Existing marine consent

113.

The closest existing marine consent is that of OMV GSB Limited for exploration and appraisal drilling
activities. As this is located approximately 20 kms south of the Gondola IAA, we are satisfied that this
does not represent an existing interest under existing interest definition clause (b) – existing EEZ Act
marine consent.

3.4.4

Existing RMA Resource Consents

114.

The IA concludes that as the IAAs are at least 50 kms from the outer Coastal Marine Area (“CMA”)
jurisdiction of the RMA, no existing interests are engaged in terms of existing interest definition
clause (c) – RMA consent, and we agree.

3.4.5

Claims under the Treaty of Waitangi Act 1975

115.

The Ngāi Tahu Claims Settlement Act 1988 gives effect to the Ngāi Tahu Deed of Settlement
through various methods, including cultural redress aimed at restoring the ability for Te Rūnanga o
Ngāi Tahu to give practical effect to its kaitiaki responsibilities. This was achieved through various
instruments recognising Te Rūnanga o Ngāi Tahu’s mana in relation to a range of sites and areas,
including the establishment of statutory acknowledgement areas. The IA concludes that as the
statutory acknowledgement areas are located within the CMA, they will not be affected by the
discharges and therefore do not constitute an existing interest under existing interest definition
clause (d) – settlement of historical claim.

116.

In terms of contemporary claims under clause (e), the potential for a person to have an existing
interest under this part falls into two categories: customary fishing rights and fishing quota holders.
We understand that the Wherry and Gondola IAAs are both located entirely within Te Rūnanga o
Ngāi Tahu’s rohe moana, which is therefore considered to have an existing interest. The Wherry IAA
is also within Te Runanga o Moeraki’s rohe moana, which is also considered to have an existing
interest in this application.

117.

The commercial fisheries assessment shows that commercial fishing occurs within the two IAAs and,
as such, both Aotearoa Fisheries Limited and Te Ohu Kaimoana, are considered to have an existing
interest. In addition, Ngāi Tahu Seafood Limited is considered as having an existing interest as it
manages its own fisheries assets as well as the fisheries settlement assets owned by Ngāi Tahu
Fisheries Settlement Limited.
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3.4.6

Protected customary right or customary marine title

118.

Existing interest definition clause (f) applies to customary rights or marine titles recognised under the
Marine and Coastal Area (Takutai Moana) Act 2011. Although there are applications being
considered under the Marine and Coastal Area (Takutai Moana) Act 2011, none have yet been
granted. While those “in train” applications probably identify rights and interests that would constitute
existing interests under the Court of Appeal’s TTRL decision, we understand that the closest
distance of the three relevant applications ranges between 50-90 km from the IAAs and are therefore
beyond the range of the identified adverse effects.
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4.

Notification, submissions and Hearing

4.1

Notification

119.

The procedural history of the application is set out in detail in Appendix 1.

120.

The application was notified on 22 May 2020, under section 46 of the EEZ Act, and the submission
period closed on 6 July 2020.

4.2

Submissions

121.

A total of seven were received. These were received from individuals and organisations located
throughout New Zealand from Auckland to Otago.

122.

The full list of submitters is presented in Appendix 2.

123.

Five submitters sought refusal of the application, while two expressed a neutral position.

124.

A number of common concerns were raised by submitters as follows:
a. The application is based entirely on a number of key assumptions, and therefore there is a
high level of uncertainty. For example, the MODU is not known, Beach Energy does not
know the harmful substances which may be used, and the exact location is not known.
b. Concerns that the level of information provided by Beach Energy is not adequate to allow
for a comprehensive assessment of the effects of the proposed activities. Examples
provided in the submissions include that vulnerable areas have not been identified, and
specific evaluations of the area impacted have not been carried out.
c.

The approach of the EEZ Act means that Beach Energy requires multiple consents before it
can carry out exploratory drilling, but only the discharge activity is to be publicly notified and
subject to public scrutiny. The submissions expressed concern that the oil companies are
bifurcating the application process in order to circumvent bundling of their applications, and
thereby prevent public scrutiny of the exploratory and drilling programmes.

d. The disjointed processing of closely related consent applications makes comprehensive
assessment of cumulative effects impossible.
e. The Canterbury and Great South Basins and adjacent Otago coastline are of critical
importance to marine mammal and seabird conservation, boasting abundant species
diversity and providing habitats for endangered, threatened and endemic species. Beach
Energy’s EAD programme threatens marine biodiversity and the integrity of marine
ecosystems and processes.
f.

New Zealand has the international obligation to protect and promote the recovery of
threatened species under the United Nations Convention of Biological Diversity which is
enabled by the EEZ sections 11(b) and 59(2)(e).
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g. New Zealand has international obligations to limit the global average temperature increase
to 1.5o Celsius above pre-industrial levels. Continuing to explore fossil fuel and mining is
contrary to the global effort to limit climate change.
h. Concerns about the lack of consultation by Beach Energy to consult with environmental
groups.
i.

The application has failed to assess economic costs associated with the proposed activity.
Economic costs of climate change and adaptation are also relevant. The claimed economic
benefits from the oil drilling programme must be balanced against the costs of adapting to
climate change, the costs of climate change from adverse weather events and the many
other costs of climate change.

j.

Alternatives have not been assessed, including alternatives to the drilling activity and
alternatives to discharge of the pollutants.

125.

The Canterbury Regional Council maintained a neutral position and framed its submission as
principles to consider when processing the application; being to:
a. fully consider all relevant scientific data when deliberating on this application, and in
particular the cumulative impacts of discharges;
b. ensure that this application is considered in a holistic manner that respects the fact that
ecosystems are integrated; and
c.

126.

consult early and often with relevant mana whenua.

The submission from Waitaha Taiwhenua o Waitaki Trust Board based its submission on the
information contained in the IA which formed the basis of the application and sought adoption of
three additional conditions:
a. that any harmful substances that have a reasonable potential for discharge from hazardous
and/or non-hazardous deck drains on-board any MODU are stored within a secondary
containment system;
b. that deck drainage runoff is directed to a settlement tank; and
c.

that there is reporting of any incidents to EPA within 24 hours of a spill (with follow-up
measures).

127.

We have addressed the matters raised in the submission in Chapter 6.2.

4.3

The Hearing

128.

The Hearing was held via Zoom’s virtual platform and took a single day being 8 September 2020.
The hearing was adjourned at the close of the day. Mr Winchester lodged closing legal submissions
for Beach Energy on 24 September 2020.

129.

The Hearing was closed on 28 September 2020 via Minute 6 from the DMC.
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130.

Over the course of the hearing we heard from the Applicant and submitters and have summarised
their evidence below.

4.3.1

Beach Energy

131.

The opening legal submission from Mr Winchester on behalf of Beach Energy helpfully summarised
the application and the legislative context in which the application was made. He also reflected on
recent case law such as the TTRL decision by the Court of Appeal, and highlighted matters from that
decision he considered relevant to our consideration of this Beach Energy consent application. He
stressed the point that this consent, if granted, may never actually be needed by Beach Energy since
the contingency of a spill leading to a small residual hazardous deck drainage discharge (a
calculated maximum of 250 ml) diluted via the settlement tank may never actually occur. Indeed, he
suggested that this was the more likely scenario, while acknowledging a couple of non-deck
discharge incidents in the recent OMV Tawhaki campaign. Consent is simply required as a
contingency, not to authorise a planned event.

132.

Mr Winchester summarised the issue of existing interests, with specific reference to those interests
that are presently identifiable, and then went on to summarise the actual and potential effects on
those. Overall, he concluded that the risk of the activity to the environment would be negligible, and
the potential effects of any discharge of trace amounts of harmful substances through the deck
drainage would also be negligible. He concluded therefore, the potential effects (which are ultimately
dispersed throughout the Canterbury Basin) on existing interests, including the potential effects on
commercial fishing activities, would also be negligible.21

133.

He addressed submitter’s concerns about the adequacy of information and uncertainties, and
submitted that Beach Energy had provided a considerable amount of information and that constitutes
the best available information.22 Although he did acknowledge that there are two potential sources of
uncertainty associated with this application, namely:
a. the MODU(s) for the entire EAD programme has not been selected yet, so the details of the
deck drainage system(s) has not been specified; and
b. the particular harmful substance(s), of which trace amounts may be discharged, are not yet
known.23

134.

Mr Winchester addressed the suite of conditions proffered by Beach Energy and in particular the
inclusion of the EPA Condition Report condition 13 which requires that the proposed activities be
undertaken in accordance with an Emergency Spill Response Plan (“ESRP”). Regulation 24 of the
Discharge and Dumping Regulations imposes a requirement on operators to hold an ESRP, which
must first be approved by the EPA. Mr Winchester opined that the ESRP process is separate to and

21
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23
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distinct from the requirement to obtain a marine discharge consent and is not appropriate for
inclusion as a consent condition,24 and we address this specific matter further below.
135.

Mr Winchester addressed the consent conditions sought in the submission from Waitaha Taiwhenua
o Waitaki Trust Board. He submitted that two of the conditions were neither necessary nor
appropriate, but that Beach Energy would consider accommodating a cultural expert to monitor the
programme.25 This dovetails with the suggestion from Ngā Kaihautū Tikanga Taiao to include a
condition to provide regular updates to Māori with existing interests on the substances that have
been discharged and estimates of the quantities discharged - although Mr Winchester suggested the
formation of a Community Advisory Group would be more appropriate for Beach Energy’s impending
operational marine consent applications.

136.

Dr Andrew Anthony Krassay (General Manager of New Ventures and Frontier Exploration at Beach
Energy) provided an overview of the EAD programme in his evidence. He emphasised that the
exploration permit creates legal obligations to the Crown in terms of complying with the proposed
work programme. In the Stage 3 work programme for PEP38264, the main obligation is to drill and
complete one well to economic basement - which he identified as the relevant sandstone layer - by
7 October 2021. After fulfilling this commitment, the permit holders must either give notice of a
commitment to carry on to the next stage or surrender the permit26. He also outlined the economic
impact of the EAD programme.

137.

Mr Mathew Beck Quinn is the Country Manager New Zealand and General Manager Operations of
Beach Energy. Mr Quinn provided an overview of Beach Energy and its existing New Zealand
operations, and also discussed Beach Energy’s Corporate Principles, Code of Conduct, and Health,
Safety, Security and Environment priorities, including its procedures to prevent discharges of harmful
substances from deck drains. Mr Quinn also discussed Beach Energy’s engagement with Iwi and
stakeholders, and responded to submissions that raise engagement and consultation issues.

138.

Mr Iain McCallum is the Wherry-1 Drilling Manager for Beach Energy. His evidence described
MODUs and their drainage systems. He also described how MODUs and harmful substances will be
selected, and the circumstances in which direct overboard discharge could occur, amongst other
matters concerning the operation of MODUs. He described the tendering process and criteria for
selection of a MODU, noting that only MODUs that meet the Beach Energy operational and health,
safety, and environmental requirements will be allowed to respond. Furthermore, only MODUs with
suitable drain systems which meet all the proposed consent conditions will be considered. Mr
McCallum also described the operation of the deck drainage systems and the separation into
hazardous and non-hazardous areas. The MODUs capture and segregate all rainwater that falls on
its decks. The majority of this water presents no risk of contamination and is directed to the nonhazardous drains. However, even the water directed to the non-hazardous drains is settled to
remove solids and is tested prior to disposal. If an oil concentration of greater than 15 parts per
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million (the MARPOL threshold) is detected, then the discharge is automatically stopped, and fluids
are either diverted to an oil/water separator or to storage for further treatment. We understand from
Mr McCallum’s presentation that more sophisticated approaches are taken to minimise the risk of
even small quantities of harmful substances being discharged to the ocean in the working areas
where the risk of contamination is higher.27
139.

Mr Reid Forrest is an Associate Consultant for SLR Consulting NZ Limited and provided evidence
on the dilution and dispersion of the harmful substances. Based on 250 ml of sodium hypochlorite
entering a 5 m3 deck drainage settlement tank as a single event and being mixed and diluted then
discharged at 125 L per hour, he had calculated that the initial instantaneous zone of influence for
the first hour’s discharge would be a hemisphere with a radius of approximately 35 m. As the
concentration within the tank decreases with further dilution, the instantaneous zone of influence
each hour also decreased, reaching zero after 11 days as the concentration within the tank became
equal to the Predicted No Effects Concentration. The substance would undergo significant rapid
dilution upon discharge, with further dilution occurring with time and mixing.

140.

He considered that the modelled scenario (including the nature of the hazardous substance and the
modelled parameters) represents an unrealistic and absolutely worst-case example in that it
assumes the maximum concentration within the discharge as an instantaneous concentration at the
point where the discharge enters the receiving environment, i.e. the surrounding ocean. He
concluded that subject to the adoption of the proffered conditions (including amendments in the
conditions report), and the implementation of the management procedures and mitigation measures
identified in the IA, the risk of adverse environmental effects associated with the discharge of trace
amounts of harmful substances within deck drainage will be negligible.

141.

Mr Daniel Govier is the Asia-Pacific Technical Discipline Manager – Marine Science at SLR
Consulting Ltd. He provided an assessment of the proposed activity against the statutory tests,
including the section 59 matters. Mr Govier also discussed the proposed conditions. He accepted
that there are some unknowns with the application, including that the MODU has not yet been
selected, so the actual configuration of the deck drainage system is unknown; and the harmful
substances that will be onboard the MODU were also unknown. However, he considered that the
uncertainty around the final type of harmful substances that will be used is not significant for this
application as Beach Energy has detailed the systems and processes in the IA to control harmful
substance handling and storage, which will in turn prevent or minimise the potential for any spills
outside of any bunded area.28

4.3.2

Submitters

142.

We heard from Anthony Olsen (on behalf of Waitaha Tawhenua o Waitaki Trust Board), who
explained the cultural importance and the mythology of the area, including the concepts of mauri,
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mana, and tapu. He spoke to the request in the submission for the adoption of three conditions. He
explained that the Waitaha Tawhenua o Waitaki Trust Board held fast to its desire for there to be a
zero discharge, and questioned why a cupful of hazardous substance could not be contained. 29 He
also asked what happens to the clean-up material. He stated that the Waitaha Tawhenua o Waitaki
Trust Board was quite accepting of Mr Winchester's offer of an on-site cultural monitor, but still
considered a seven-day shutdown period to be appropriate in the event of any discharge occurring.
We clarified with him as to whether the submission sought that the entire operation be shut down, or
only the activity that led to the discharge. Mr Olsen explained that the desire was for the activity that
caused the discharge to be shutdown, stating that it was important to allow the environment time to
“reset” and for the kaitiaki to make peace with their taniwha.
143.

Dr Lyndon DeVantier spoke to both his own submission as well as that of Climate Justice Taranaki
Inc. Dr DeVantier expressed concern at the lack of consideration of cumulative effects and the need
for a holistic approach and for systems level thinking rather than divide and conquer reductionism.30
He asked us how many minor or negligible effects does it take to make a moderate or major impact?
Or how many industrial activities can be squeezed into our coastal zone and the EEZ with minor or
negligible effect in a rapidly changing oceanographic regime?31 He expressed concern that one of
New Zealand's most important areas for the protection of marine mammals is nearby, and noted that
there are a number of threatened seabirds. Although he accepted that we cannot take account of
climate change, he spoke to the consequences of climate change including ecosystem collapse, and
deoxygenation and acidification of the oceans.

144.

Ms Amanda Larsson represented Greenpeace of New Zealand. She considers that the application
should not have been determined as being complete under section 40 of the EEZ Act for a number
of reasons including: the kind of vessel is unknown, the substances to be discharged are unknown,
vulnerable areas have not been identified, no benthic study has been carried out, it is unknown
whether it is a spawning area for fish, and the effects of the activity on the biological diversity and
integrity of marine species, ecosystems, and processes is not known. 32 On this basis, she considered
the information not sufficient and consequently sections 61(1)(c) and 62(2) of the EEZ Act are
engaged. She drew our attention to the decision of the Court of Appeal and the TTRL ruling and the
way the Court described the requirements around uncertainty33.

145.

Ms Larsson’s second concern was the absence of an assessment of alternatives to discharging
pollutants into the ocean. Her third concern was the need to take a broader perspective, particularly
around the claimed economic benefits from the drilling programme. She noted that Beach Energy's
application claims substantial economic benefits based on the overarching EAD programme but
acknowledges that there is no economic benefit derived from the discharge application specifically.
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Her fourth concern was that Beach Energy had not made any attempt to consult with environmental
organisations on the impacts of this application.
146.

Similar to Dr DeVantier, Ms Larsson recognised that we are legally not permitted to consider climate
change, but she considers this to be a major gap in the EEZ legislation and which has been
corrected in its sister legislation, the RMA.

147.

Ms Rosemary Penwarden represented both Oil Free Otago and herself, and also expressed concern
that we are unable to take into account climate change, although she spoke passionately about her
concerns regarding climate change. She also spoke about seabirds and the general absence of
knowledge about them.

148.

Ms Liz Palmer represented Oil Free Otago. Ms Palmer eloquently questioned how impacts can be
assessed as "negligible" when there are so many unknowns? She listed all the unknowns including
frequency of events, current state of the ocean, effects of fast changing conditions, cumulative
effects, vessels, location of wells, economic benefits, and substances.34 She questioned whether we,
as decision makers, have the balance of information required to make a justifiable decision.

149.

Ms Palmer echoed the sentiment of Ms Larsson about the absence of economic benefits and the
inadequate engagement with stakeholders. She commented on the lack of joint processing and
decision making, and questioned why EPA does not exercise its right to ask that the related
applications be heard at the same time.

150.

Ms Palmer considered there is inadequate consideration of cumulative effects, being defined as
“including all amounts that have gone or been added before”.35 She expressed concern that there
was no proper assessment of the current state of the ocean from which to examine the impact of
adding more toxins. She considered that cumulative impacts of this venture cannot be properly
assessed if all activities of the EAD are not considered together.

4.4

Consideration of submissions

151.

Section 59(3) of the EEZ Act requires the DMC to have regard to submissions, evidence, advice,
reports and information sought and received by the DMC, and any advice received by the Māori
Advisory Committee.

152.

We are grateful to the submitters, that they have given their time and energy to attend the hearing
and present their concerns clearly to us.

153.

While Mr Olsen’s evidence focused more on conditions, Dr DeVantier, Ms Larsson, Ms Penwarden
and Ms Palmer all sought that the application be declined. There were common themes between all
the submitters, namely concerns regarding:
a. Lack of understanding of cumulative effects;
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b. Effects on sealife and seabirds;
c.

The high level of unknowns;

d. High level of uncertainty as a result of the unknown information;
e. Absence of a fulsome consideration of the economic effects;
f.

Absence of meaningful engagement with environmental organisations;

g. Absence of assessment of alternatives;
h. The lack of joint processing and decision making; and
i.
154.

Inadequate consideration of cumulative effects.

The submitters and those who attended the hearing challenged us to decline the application,
particularly the validity of the conclusion by Beach Energy that the impacts would be "negligible"
when there is such an absence of detailed information.

155.

While the submitters who attended the hearing accepted that the EEZ Act prevents us having regard
to the potential or actual effects on climate change of discharging greenhouse gases into the air, this
issue clearly remains one of their key concerns. While this application may represent the first step in
a chain that potentially leads to those discharges of concern, that chain is not open for consideration
at this point. While we understand that frustration, that is simply the law as it stands and as we must
take it.

156.

With respect to those matters raised that we are able to take into consideration – uncertainty,
information adequacy, cumulative effects - we have done so in the sections that follow.
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5.

Potential Effects on the Marine Environment and Existing
Interests

5.1

The application

157.

Before considering the effects of a discharge containing harmful substances on the marine
environment and existing interests, it is necessary to examine its probability of occurring as well as
its potential characteristics. As we have alluded to in previous sections of this document, the
applicant’s case regarding the likelihood of having to initiate a discharge containing harmful
substances, and its fate in the receiving environment, is based around a number of assumptions
including:
a. the type of MODU(s) that Beach Energy would require for this campaign, including aspects of
its design to house chemical products and the containment and routing of rainwater and
spillage material;
b. how hazardous substances are managed on board including measures that would be in place
to respond to a spill on board;
c. the likely volume of a harmful substance that would be required to be discharged to sea;
d. the toxicity of the harmful substance;
e. the method of treatment and discharge, including pre-dilution using an on-board drainage
system settling tank;
f.

the amount of dilution available in the ocean immediately beneath the MODU;

g. the risk of the diluted discharge encountering marine flora and fauna (including seabirds);
h. the potential to affect human health through direct exposure to the discharge and through
consumption of fish that have been exposed and contaminated by the discharge.
158.

The applicant’s position is that the combination of the above factors is such that it is not plausible for
a potential discharge to culminate in a measurable adverse effect on the receiving environment. We
address some of the key assumptions below.

5.1.1

MODU type and management of hazardous materials

159.

Mr Krassay noted that a MODU or MODUs will be selected that will be capable of drilling the
proposed exploration and appraisal wells and that meet the structural specifications for
environmental protection proposed in the marine discharge consent application 36. Mr McCallum
provided further information on this matter, stating that only MODUs that meet Beach Energy’s
operational and health, safety, and environmental requirements, and equipped with suitable drain
equipment, will be considered for drilling the Wherry well and subsequent wells within Beach
Energy’s Canterbury Exploration and Drilling campaign37.

160.

Mr McCallum described a typical MODU that Beach Energy intended to use for its Wherry-1 well
programme, including a typical deck drainage system and the systems that are used to prevent a
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direct discharge overboard – including the practical first steps of manually plugging the drains to
contain any spill. He also commented on Beach Energy’s MODU selection process and the
subsequent selection of harmful substances
161.

Mr McCallum stated that there are areas where hazardous chemicals may be handled and used on a
drilling rig, and that these are separate from the general deck areas, and either fully contained with
no drainage to the ocean or water from these areas is captured in the hazardous drain system. 38 He
said the hazardous drain system is designed specifically to handle substances such as drilling fluids
and has specific equipment for removal of solids from the water. Mr McCallum noted that MODUs
Beach Energy has considered suitable for this campaign have similar deck drainage systems that
are separated into hazardous and non-hazardous areas, however water collected from both
hazardous and non-hazardous areas of a MODU are settled to remove solids and are tested prior to
disposal.

162.

We heard that harmful substances are always stored in a protected, designated and bunded area. In
case a fully enclosed area is unavailable, covered bunded pallets can be used, and these would still
be located inside a bunded deck area. 39 Mr McCallum stated that drilling rig's decks are designated
for the specific purpose of storing harmful chemicals that cannot be stored within the chemical store.
Chemicals that are present on the deck are stored on covered bunded pallets to protect them from
rainwater. Further, drain systems associated with these areas take rainwater into a large holding
tank before going through a sophisticated separation system, where solids are removed then water
and oils are separated, with the oils and greases being directed to a contaminant holding tank.

163.

Mr McCallum presented a list of substances that may be present on the MODU during the
Canterbury EAD campaign that potentially could contain harmful substances. He noted that a final
list would be available once the MODU has been selected, noting that Beach Energy would, “to the
greatest extent practicable”, engineer out and reduce harmful substances to a minimum. 40

164.

We also note that proposed conditions of consent include provision of an Emergency Spill Response
Plan (ESRP), to be approved by the EPA, and a requirement for any harmful substances that have a
reasonable potential for discharge from hazard and/or non-hazard area deck drains on-board any
MODU to be stored within a secondary containment system. Mr Govier noted that if a loss of
containment of harmful substance to deck occurred, there would only be trace amounts left on the
deck following clean up procedures that will be in place as part of the ESRP. 41 An ESRP is required
to be submitted and approved by the EPA under regulation 24 of the D&D Regulations.

165.

Mr McCallum stated:
“Any spill of harmful substances would only occur in a hazardous area of the MODU. The
spill would be cleaned up immediately however any trace amounts of the harmful substance
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that cannot be cleaned would be entrained into the deck drainage system and ultimately
discharged. As such, the deck drainage marine consent is sought on a conservative basis to
allow for trace amounts only.”42
166.

We are satisfied from the above information that the process of MODU selection and associated
approvals required under resource consent conditions and other legislation will minimise the risk of
on-board spills of harmful substances occurring that require a discharge to sea.

5.1.2

Volume of any remaining substance after clean up

167.

The application’s assessment of a potential discharge of harmful substance from a MODU used 250
mL as a worst-case volume of substance to deal with. The origin of this nominal volume was
explained in the evidence of Mr Forrest as follows:
“As I understand it, the original derivation of the 250 mL volume was based on a worst-case
calculation by drilling engineers of the mass of a substance that could remain on deck
following the loss of containment of the largest harmful substance container, and the
subsequent clean-ups that would be undertaken as standard operating procedures in such
an event. These calculations came out with a figure of approximately 175 mL and this was
rounded up to 250 mL to provide a worst- cast scenario.”43

168.

The applicant’s IA noted that a 250 mL residual volume formed the basis of two recent impact
assessments prepared in support of marine discharge consent applications considered by the EPA
(EEZ100017 for OMV Taranaki Limited, and EEZ1000018 for OMV GSB Limited).44

5.1.3

Toxicity of harmful substances and available dilution

169.

As already noted, because the applicant could not confirm what chemicals may be required for use
on the MODU, Mr Forrest assumed that a class 9.1 harmful substance 45 would be present and was
spilt on the deck of the MODU. Mr Forrest noted that the 9.1 classified harmful substances onboard
the MODU would be the most ecotoxic substances present, with substances classified as 9.1A being
the most ecotoxic of these (para 37(b)). Sodium hypochlorite (chlorine bleach) was used by the
applicant as a worst-case 9.1A class chemical that could be spilt on deck and would be required to
be disposed of. We were informed that this chemical is commonly used for treating the potable water
supply of MODUs and other ocean vessels (Forrest para 31). Mr Forrest noted that sodium
hypochlorite is very ecotoxic in the aquatic environment, with a 96-hour LC5046 of 0.032 mg/L for fish.

170.

Mr Forrest presented a series of calculations that he used to assess the potential environmental
effects from discharging trace amounts of sodium hypochlorite from the deck drains of a MODU. He
used these calculations to derive a ‘Predicted No Effects Concentration’ (PNEC) for the discharge,
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which is an estimate of the highest concentration of a chemical in a particular environmental
compartment (water or sediment), at which no adverse effects would be expected. 47
171.

Mr Forrest derived a calculated PNEC concentration of 0.00018 mg/L, and noted that this was
700,000 times greater than the maximum concentration of sodium hypochlorite (126 mg//L)
contained within a half-filled 5 m3 settling tank that could be used on a MODU for containing a
harmful substance spill on a MODU deck.

172.

Section 3.6.2 of the IA notes that some MODUs have small settling tanks with capacities in the order
of 5 m3, and so using this tank size in calculations associated with the discharge is therefore a worstcase scenario. The IA went on to state that Beach Energy will contract a MODU(s) for the
Canterbury Basin EAD Programme which will have a settling tank which is at least this large.

173.

Mr Forrest stated that, upon discharge to the marine environment, the discharge, and any harmful
substance within it, would undergo significant rapid dilution, with further dilution with time and mixing.
He calculated the volume of water required to reduce the concentration of sodium hypochlorite in the
discharge down to the PNEC, and determined a ‘zone of influence’, that being an area or zone within
the receiving water where the concentration of sodium hypochlorite exceeds the PNEC, and
therefore the zone within which adverse effect might occur. Using this approach, Mr Forrest
estimated that a hypothetical discharge of sodium hypochlorite would have an initial zone of
influence of 35 metres, decreasing to zero after 11 days. He emphasized that this calculation did not
consider other mitigating factors, such as the possible break of the chemical into other less harmful
products, and influence of wave and tidal action on the mixing and dispersal of water surrounding the
MODU.

174.

Mr Forrest commented that sodium hypochlorite is very unstable and in the presence of organic
matter breaks down into sodium chloride, further reducing its concentration if discharged to sea. 48 In
response to further written questions from the DMC following the hearing (Minute 4 of the DMC), the
applicant provided more detail on the fate of sodium hypochlorite in the presence of organic matter,
acknowledging that a range of other compounds (disinfection by-products or DPBs) can be
produced, including trihalomethanes (THMs). The applicant discussed the implications of these byproducts, concluding:
“The small amount of sodium hypochlorite present, and its low concentration in the deck
drainage tank, would mean that the amounts of DBPs produced (including THMs) would be
extremely small and, upon discharge into the large open ocean receiving environment, their
concentrations would be exceedingly low, most probably undetectable.” 49

175.

We accept this conclusion. We conclude that there could be other compounds develop as a result of
discharge, but these are likely to be miniscule and would not constitute material pollution.
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176.

While we note that the EPA has accepted this 5m 3 settlement tank size in some recent applications,
Beach Energy advised that the COSL Prospector has a settlement tank of 320m 3 which provides a
greater degree of dilution and less subsequent dispersal (Mr Forrest indicated in response to
questioning50 that the affected hemisphere (zone of influence) would reduce to some 8.7m radius
with a COSL Prospector sized tank, or a 65 times reduction over a 5m 3 tank). In line with Beach
Energy’s environmental policy, we think a MODU with a larger settlement tank than the bare
minimum would better demonstrate its commitment, albeit a discharge is not contemplated, and the
adverse effect is deemed negligible. While the evidence does not warrant us imposing a larger
settlement tank size, we encourage Beach Energy to consider that matter further.

177.

As required by section 39(1)(i) of the EEZ Act, Beach Energy has considered possible alternative
locations for, or methods for undertaking, the activity that may avoid or mitigate any adverse effects.
Alternative methods of avoiding discharge of harmful substances residue from deck drainage was
also considered, one of which would involve collecting all the water that may accumulate on the
decks of the MODU and transporting it to a suitable disposal facility onshore. This would include
pumping potentially large volumes of collected water between the MODU and supply vessel(s) and
then to suitable road tankers, which would add to a range of health, safety and environmental risks
and additional fuel usage. In order to collect and store all that water for offtake, a specially designed
zero-discharge MODU would have to be contracted, which may not coincide with the Canterbury
Basin EAD program. This option was discarded as not being practical and/or having the potential for
greater adverse effects that those associated with this proposal. We agree that a condition requiring
this latter option is not justified by the magnitude of adverse effect concluded and is barely
practicable.

5.2

Sediment quality

178.

When considering the effect of any discharges on the sediment quality, we are mindful of the depth
of the water in this area and therefore the deck drains of the MODU(s) will be a minimum of 1,250 m
above the seabed. This fact combined with the dynamic oceanic environment that will assist mixing
means that any harmful substances that are discharged is unlikely to reach the seafloor, and if it
does it will be significantly diluted to such an extreme degree that there will be no measurable effect
on sediment quality.

179.

However, we are aware that this will only be the case for soluble substances. Insoluble substances
that are denser than water will sink and find their way to the seabed. We understand that such solid
substances are likely to be collected within the settlement tank of the deck drainage system, thereby
reducing the likelihood of such substances being discharged.

180.

The IA concludes that there is effectively no likelihood that harmful substances discharged from the
deck drains will have any detectable effect on sediment quality.51 While we are mindful that an effect
on sediment is theoretically possible, it seems to us that the chance is remote if the deck drainage
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system is functioning properly and is capable of capturing solid substances so they can be recovered
and stored rather than discharged.

5.3

Potential Effects on Biophysical Environment

181.

We accept the evidence of the applicant regarding the potential for meaningful pollution to occur in
the marine environment as a result of a discharge via the deck drainage system of harmful
substance from a MODU(s). As we set out in the previous section, there are a number of physical
characteristics associated with the design of a MODU (including the on-board containment and use
of hazardous substances) and management requirements associated with minimizing the risk of an
on-board spill occurring and then responding to a spill if one were to occur, that, together with the
huge dilution available in the surrounding ocean water, means that any discharge would be almost
undetectable within a short period of time, and effects on water quality would be negligible.

182.

Any discharge from a MODU will first come into contact with the surface layer of ocean water. Marine
life near the surface may include seabirds52, planktonic species (both phytoplankton and
zooplankton), fish and marine mammals. We discuss these individually below, but first deal with the
risk to the benthic environment.

5.3.1

Benthic environment

183.

Mr Krassay indicated that water depths in the Wherry IAA range between 1,200 and 1,450 metres,
with the ten identified well locations at these depths. For the Gondola IAA, water depths range
between 1,300 and 1,740 metres. with the two identified well locations for this area in water depths
of 1,370 – 1,400 metres. Consequently, the benthic environment in the vicinity of the proposed well
locations, and indeed in all areas of the permit area, would be separated from any MODU by at least
1,200 metres of water.

184.

Given this distance to the seabed, and the massive amount of dilution that any discharge would have
to undergo before any traces of harmful substances reached the seabed, we are satisfied that there
is no risk to the benthic environment or any associated flora and fauna, as a result of a discharge.

185.

We also note that the applicant’s IA documents 13 sensitive biogenic environments identified under
Schedule 6 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects –
Permitted Activities) Regulations 2013, and four taxonomic group taxa that are protected under
Schedule 7A of the Wildlife Act 1953. These sensitive environments and taxonomic groups identified
in these lists are benthic, that is, they occur on the sea floor. Consequently, we are satisfied that a
discharge does not pose any risk to these sensitive environments or protected species regardless of
the fact that we have no evidence either way as to their actual presence in the area of activity.

5.3.2

Plankton and primary productivity

186.

Planktonic species are likely to be present in the immediate vicinity around the point of discharge.
The applicant in its IA states that any planktonic species that come into contact with a discharge
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plume containing ecotoxic concentrations of a harmful substance have the potential to be adversely
affected, and that this may include acute or chronic effects. The IA concludes that any adverse
effects would be highly localised (<1 km 2) and there will be no effects to planktonic populations within
the impact assessment areas associated with the two prospect areas, and therefore, the
consequence on plankton is assessed as being negligible. We agree with this assessment of effect
on planktonic populations.
5.3.3

Pelagic species of fish (including demersal fish species), cephalopods, cetaceans and pinnipeds

187.

We requested advice from Fisheries New Zealand regarding any concerns about potential effects of
a discharge on commercial fishing interests, which, by default, provided an assessment of risk to
some pelagic (and benthic) fish species.

188.

Fisheries New Zealand agreed with Beach Energy’s finding that commercial fishing is unlikely to be
adversely affected by the potential discharge of harmful substances. They noted that this finding was
applicable to pelagic species such as southern blue fin tuna which move transiently through an area,
as well as demersal (e.g. silver warehou) and benthic-dwelling species (e.g. flatfish), and that very
small volumes of harmful substances would be rapidly diluted throughout the water column.

189.

Fisheries NZ also noted:
“Although some fish species may temporarily aggregate around the MODUs for foraging, the
LC50 is higher (0.032mg/l) and longer (72 hours) for fish; on balance the likelihood of that
concentration of harmful substance persisting, and individual fish remaining, within the
discharge area for 72 hours seems remote.”53

190.

Because only a small radius of water would be affected by a discharge for a relatively short time, and
finfish would likely rapidly move out of the area.

191.

Fisheries New Zealand concluded that the risk of fish getting contaminated was low, and the
probability of these fish then getting caught was also low. Fisheries New Zealand did not consider
there to be significant food safety risks if a harmful substance such as sodium hypochlorite did end
up in the vicinity of any shellfish or fish subsequently caught and consumed.

192.

The IA states that some pinnipeds and fish species may temporarily aggregate in the vicinity of the
MODU(s) to rest or to forage, increasing the likelihood of individuals of these species being exposed
to harmful substances within the deck drain discharges. However, the IA went on to state that the
majority of pelagic species are likely to be passing transiently through the impact assessment areas
and are unlikely to use the MODU(s) as foraging or resting areas, thus decreasing their exposure
time to any harmful substances that may be discharged from deck drains, and therefore decreasing
the likelihood of them being adversely affected by discharges.

53

Fisheries NZ response to s56 request for information, 7 July 2020

EEZ100019

Beach Energy Marine Discharge Consent

Page 43

193.

Despite there being a greater risk that pelagic species would be exposed to a discharge from a
MODU, we accept that the likelihood of meaningful pollution resulting in adverse effects on pelagic
species is negligible given:
a. any discharge would be intermittent, of short duration, and affect a very small volume of water of
the upper water column in the immediate vicinity of the point of discharge;
b. only a small number of individuals could be affected, and most are more likely to avoid a MODU;
c.

no pelagic species are predicted to be adversely affected at the population level; and

d. while some individuals of protected species (fish and marine mammals) may be exposed to
harmful substances within the discharges from the deck drains, these species are relatively large
and not expected to be adversely impacted.
194.

Similarly, we consider that any adverse effects on cephalopods, marine reptiles, cetaceans and
pinnipeds from any authorised discharge to be very unlikely.

5.3.4

Marine mammals

195.

We requested advice from the Department of Conservation under section 56 of the EEZ Act in
relation to effects on marine mammals and seabirds (among other matters). DOC’s Dunedin-based
Operations Manager (Ms Elizabeth Wallace) responded with the following comments with respect to
marine mammals:
“Regarding impacts on marine mammals, the discharge of substances from the MODU is
appropriately assessed as negligible. These animals are unlikely to spend enough time in
the immediate proximity of such discharges to incur impacts. This is reinforced by the fact
that the operation of the dynamic stabilisation system which holds the MODU in place is
relatively noisy and likely to cause marine mammals to move away from the area.” 54

196.

Ms Wallace went on to state:
“Due to the likely noise of the MODU marine mammals are unlikely to spend enough time in
the immediate proximity of the discharges for any impacts to occur.”

197.

We have no reason to disagree, and therefore conclude that any adverse effects on marine
mammals from any authorised discharge to be very unlikely.

5.3.5

Seabirds

198.

Section 7.3.4.4 of the IA states that MODUs are known to be used by seabirds for perching
opportunities to rest during long flights or during adverse weather conditions, and that aggregations
of small fish around the MODU(s) offer a foraging opportunity for diving seabirds. Therefore, it is
theoretically possible for individual seabirds to be diving in proximity to the point of discharge while
harmful substances are being discharged. The IA goes on to conclude that:
“…the consequence of any overlap that may occur between seabirds and ecotoxic
concentrations of harmful substances discharged from deck drains would be very short in
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duration as any discharges will be intermittent. If any adverse effects occur, they will do so in
a highly localised area around the point of discharge and very few, if any, protected species
are expected to be impacted. On this basis, the consequence to seabirds is assessed to be
negligible.”
199.

The IA also concluded that the likelihood of any individuals to be adversely affected by the discharge
of harmful substances from deck drains is assessed as unlikely and that the overall magnitude of
environmental impact on seabirds is predicted to be negligible.

200.

DOC’s response to our request for comment regarding effects on seabirds noted that seabirds often
congregate behind and around vessels including MODUs. DOC’s response was somewhat
ambivalent in relation to potential effects on birds due to what it considered as a lack of certainty in
the application about what ecotoxic substances would be potentially discharged and in what quantity.
However, Ms Wallace commented:
“If the quantity of toxic substances that are released are indeed only trace levels, effects are
likely to be localised any potential impacts are likely to be on individuals rather than having
population level effects.”55

201.

DOC recommended that a response plan be put in place to outline how to respond to injured and/or
exhausted seabirds. Ms Wallace suggested that such a plan be developed for the exploration
consents that Beach Energy will also be applying for in relation to this Prospect, and so could also be
used for this deck drainage discharge activity.

202.

We are satisfied that the potential effects of a discharge on seabirds are negligible for a number of
the same reasons that we have given above for other marine life.

5.4

Potential Effects on Existing Interests

203.

Section 4 of the EEZ Act defines 'existing interest' as being the interest a person has in various
specified matters, including:
(a)

any lawfully established existing activity, whether or not authorised by or under any
Act or regulations, including rights of access, navigation, and fishing;

(b)

any activity that may be undertaken under the authority of an existing marine consent
granted under Section 62;

(c)

any activity that may be undertaken under the authority of an existing resource
consent granted under the Resource Management Act 1991;

(d)

the settlement of a historical claim under the Treaty of Waitangi Act 1975;

(e)

the settlement of a contemporary claim under the Treaty of Waitangi as provided for in
an Act, including the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992;
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(f)

a protected customary right or customary marine title recognised under the Marine
and Coastal Area (Takutai Moana) Act 2011.

204.

As noted above, the application and subsequent further information details those person(s) and
entities considered by Beach Energy to have an existing interest in the area subject to the
application. We have considered this information and are satisfied all existing interests have been
identified.

5.4.1

Māori existing interests

205.

The "cultural environment" is discussed in Section 4.4 of the IA. However, this phrase is more at
home under the RMA than under the EEZ Act which is why we have addressed this matter in the
context of existing interests. The IA notes the importance of the marine environment to Maori
communities and the important role it holds within Māori culture. The IA acknowledges the
importance to Māori to protect Papatūānuku and recognizes this is a responsibility bestowed through
whakapapa and kaitiakitanga. Further information provided by Beach Energy dated 18 May 2020
specifically addressed Māori existing interests in light of the TTRL decision, with particular emphasis
on kaitiakitanga. At this point we wish to make our approach clear, which has not been limited simply
to those interests manifested through a kaitiaki relationship but includes the need to understand the
full context of the existing interests and relationships held by Māori.

206.

The IA acknowledges the location of the IAAs are of relevance to Ngāi Tahu and Ngāi Tahu Whānau
under the Ngāi Tahu Claims Settlement Act 1988. It also acknowledges the Kāi Tahu ki Otago
Natural Resource Management Plan 2005 as the principal planning document for Kāi Tahu ki Otago.
The boundaries of application of this planning document is linked to that of the Otago Regional
Council, however Beach Energy acknowledges the likely extent reaches further seaward and as
such was taken into account in the development of the application. The IA also acknowledges the
‘Kā Rūnaka Expectations for Oil and Gas Companies in East Otago” produced by Kati Huirapa
Rūnaka ki Puketeraki and Te Rūnanga o Ōtākou in 2017. The IA notes this document relates to
activities outside its takiwā, including within EEZ, which may affect its takiwā.

NKTT report
207.

The NKTT report and subsequent information from NKTT provide a Te Ao Māori perspective of the
application and information provided by Beach Energy. Integral to the NKTT information and its
recommendations is that a Te Ao Māori frame requires a holistic and integrated view of the
environment. We agree with a holistic and integrated view is needed to understand the cultural
context and extent of environment, and the effects thereof, on the relationships and interrelationships
that exist. NKTT raised the following matters for our consideration;
a. Consideration of environment and the effects of the activity from a Te Ao Maori view;
b. Clarification of the means and expertise relied upon in providing the cultural effects and
existing relationships information;
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c.

Clarification as to the concerns and outcomes sought by respective Māori groups through
consultation and how these were considered;

d. Consideration of lasting effects and impact on mauri; and
e. Consider potential conditions to address cultural effects.
Consideration of environment and the effects of the activity from a Te Ao Maori view
208.

Information provided by Beach Energy discusses the concept of kaitiakitanga. Reference is made to
the NKTT protocol ‘Incorporating Māori Perspectives into Decision Making’ in which Beach Energy
references the connection of Papatūānuku and Ranginui and the interconnection of all things through
the atua, to resources both animate and inanimate. This interconnection is through whakapapa and
the concept of whanaungatanga. It is on the basis that people do not own resources but have a duty
and obligation, inherited from the atua, to resources within the environment. This duty and obligation
forms the concept of kaitiakitanga. The ability to exercise kaitiakitanga is intricately linked to
rangatiratanga, that is the power and authority of tangata whenua to manage and control the use of
resources. The NKTT protocol also noted ‘three key spiritual elements (taha wairua) of kaitiakitanga
which define health and well being for Māori … are mauri, mana and tapu’56.

209.

Evidence provided by Mr Olsen on behalf of Waitaha Taiwhenua o Waitaki Trust Board (Trust)
canvassed the relationships and the potential effects through whakapapa, kaitiakitanga and
rangatiratanga. Mr Olsen’s evidence referenced the waka Uruao and its captain Rakaihautu in
regard to the ocean current offshore of the Waitaki River. He stated the current is extremely sacred
and is commonly called Araiteuru but referred to within Waitaha as Parumoana. During the hearing
Mr Olsen stated a whakapapa connection to whanau that still reside in the area of the Waitaki River
and along the coastline who will be exposed to the effects of any discharge.

210.

Mr Olsen’s evidence referred to the upwelling that occurs as a result of the current and notes taonga
species such as whales and dolphins feed along the upwelling current. He also referred to an
offshore canyon, Waitaki Canyon, noting the presence of native seaweed and kelp, as well as it
being the residing place of a significant wheke taniwha and the presence of a kaitiaki for the gateway
to the canyon this being Te Whakatiki a Taarehu.

211.

Mr Olsen during the hearing stated any such discharge will affect the mauri of the receiving
environment, and the Trust was seeking conditions be applied to address these effects. Mr Olsen
relayed that consideration of tapu relates to the wheke taniwha, whereas consideration of mana
relates to the people of Waitaki. As such the ability to put forward conditions and the exercise of the
conditions in the undertaking of the activity acknowledged the rangatiratanga, kaitiakitanga and
whanaungatanga relationships. These conditions were also seen as a means to address the aspects
of mana and tapu such that the effects on mauri were avoided or that the mauri was allowed time to
recover.
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212.

We consider there is sufficient information to provide an understanding of the environment and the
effects of the activity from a Te Ao Maori view.

Clarification of the means and expertise relied upon in providing the cultural effects and existing
relationships information
213.

In review of information provided by Beach Energy and commentary of Mr Winchester and Mr
Govier, it was confirmed that the information presented specific to cultural effects and existing
relationships was garnered through consultation with respective Maori entities as well as through the
review of relevant documentation as referenced in the information provided.

214.

In addition to the information provided by Beach Energy the submission and evidence provided by
Mr Olsen on behalf of the Trust gave additional context from a Māori perspective.

Clarification as to the concerns and outcomes sought by respective Māori groups through
consultation and how these were considered
215.

Beach Energy IA and in a further information response 57 detailed the extent of consultation
undertaken and approach taken to consultation in accordance with this application. It states no
comments were received that required any change to the application. Detail as to comments
received through consultation was not shared as Mr Winchester relayed that information received
was in confidence. Beach Energy was not able to share the information as it holds its relationships
with the respective Maori entities in high regard. It is noted Beach Energy stated it is working closely
with relevant Māori interests as part of preparing its non-notified marine consent and marine
discharge consent application. As we had no controverting statements or submissions indicating that
the matter was in dispute, we accept the position of Beach Energy in respecting the relationships
and wishes of those Māori entities.

Consideration of lasting effects and impact on mauri
216.

Impacts including those on mauri were discussed by Mr Olsen. Concern as to the long-lasting
impacts and the effects on mauri were the basis of the conditions proposed on behalf of the Trust.
Mr Olsen stated that with appropriate mitigation, including cultural mitigation, mauri can be restored
and longer-term effects avoided. In questioning as to what constituted cultural mitigation Mr Olsen
confirmed that it was providing time for the mauri and ‘environment to reset and to allow for the
taniwha to recover’. Hence the mitigation suspension of activity sought.

Consider potential conditions to address cultural effects
217.

Conditions were proposed by the Trust with the primary intention of providing cultural mitigation
through the means of allowing sufficient time, following a discharge event, for the mauri and
immediate environment to recover.
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218.

A proposed condition requiring ‘zero discharge from the activity’ was sought. We agree with Mr
Winchester that as this is an application for discharge consent, albeit unplanned and not anticipated,
we cannot contemplate such a condition.

219.

Another condition sought by the Trust is that ‘in the event of a discharge, depending on its severity, a
shutdown of any activities that may result in further discharges for a period of at least 7 days and
appropriate cultural mitigation is undertaken.’ In response to questions seeking clarification as to the
extent and application of this proposed condition, Mr Olsen confirmed the intent as being specific to
those activities that may cause a spill or further discharge during the period of shutdown. Mr Olsen
expressed ‘it seemed a reasonable amount of time’ but was open to refinement and guidance in
regard to a time period.

220.

In response to questions as to the practicality of stopping activities that may cause further discharge
Mr McCallum stated that such activities would include moving or transferring chemicals and the
moving of equipment over the top of pallets of chemicals. He further stated that chemicals are used
on a daily basis when drilling and it is not practical to stop all drilling activities. We were advised by
Beach Energy that, to its knowledge, there had only been a few (4 were discussed, none of which
constituted on-deck spills or involved material harmful substances 58) such incidents over the recent
life of all exploration and drilling activity in NZ’s EEZ – confirming the comparative rarity of such
events. In considering potential effects on the environment, including on mauri, and the unlikelihood
that two such discharge events would occur within the space of days, we find that sufficient time will
be afforded to allow the environment to recover sufficiently to address potential cultural effects.

221.

Another condition proposed by the Trust sought the use of ‘an onsite cultural monitor to go on site
every 4 weeks, to be given a full site assessment including viewing the deck drains and other places
that might allow discharge’. The intent of this condition aligns with that suggested by NKTT, in the
response dated 7 August, being to provide a means to keep Māori informed of discharges so they
can better understand impacts on their existing interests.

222.

At the hearing, Mr Winchester stated Beach Energy would certainly consider accommodating a
cultural expert to monitor the overall programme59 but that this was not the consent to which such a
condition should be attached because the likelihood that a discharge would actually happen is
remote so there would be nothing to monitor. In response to questions specific to the establishment
of a Community Advisory Group60, Beach Energy felt an advice note to record the intent of Beach
Energy is not necessary. 61 We note that Mr Winchester indicated that this might be a matter for the
subsequent application.
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5.4.2

Commercial and recreational existing interests

223.

The "socio-economic environment" is discussed in Section 7.3.6 of the IA and covers the effects of
recreational fishing and commercial fishing. Due to the distance of the IAAs from the shore there is
likely to be little recreational fishing undertaken. In any event, we understand a 500 m NonInterference Zone will be in place around the MODU(s) at all times, which limits the presence of
recreational fishers in proximity to the MODU(s) or exposure to any discharge of any harmful
substance from the deck drains that may occur. Furthermore, as already noted, any effects will be
highly localised and be contained well within the 500 m Non-Interference Zone. While this will result
in an effective short-term exclusion of recreational fishing activity, this is both highly theoretical and
small in area in the context of the eastern coastline of New Zealand.

224.

Overall, we agree that the adverse effect on recreational fisheries will be negligible.

225.

We understand that some commercial fishing occurs in and around the IAAs, however they too will
be excluded by the 500 m Non-Interference Zone around the MODU. Fish are highly mobile and
although we accept that there may be pelagic fish near the MODU should a discharge occur, we find
it unlikely that an individual would remain within 35 m of the point of discharge for greater than 48
hours.

226.

We requested advice from Fisheries New Zealand under s56 of the EEZ Act who confirmed that the
effects on commercial fishing interests will be negligible. 62 That conclusion was based on the
following aspects:
a. The total estimated catch of target and non-target fish within the entire IAAs is relatively
small - approximately 12 tonnes per annum over the last five fishing years;
b. Despite the 500m non-interference zone around each MODU, the major part of each IAA
would still be available for fishing (97.4% for Gondola and 96.8% for Wherry). Fisheries NZ
noted that this was theoretical as in reality Beach Energy would only be operating one
MODU at any one time63;
c.

Fish and invertebrates would be unlikely to remain within 35m of the point of discharge for
more than 48 hours. Most species are transient, but even those that temporarily aggregate
around the MODUs for foraging are unlikely to remain in the area of the discharge for 72
hours which is when the LC50 is reached.

d. The depth of water means that sessile invertebrates even directly underneath the MODUs,
would not be affected.
e. There are no significant food safety risks if the hypochlorite did end up in the vicinity of any
shellfish or fish subsequently caught and consumed.
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227.

Fisheries New Zealand considered that no additional measures to avoid, remedy or mitigate any
adverse effects from the proposed activities on commercial fishers are required, and we have no
reason to disagree.

5.4.3

Extent of consultation

228.

Section 5.2 of the IA discusses the engagement undertaken by Beach Energy prior to submitting the
application for marine discharge consent. We appreciate that COVID-19 has somewhat hindered
Beach Energy’s ability to undertake consultation in person, however we note that a draft version of
the application was provided to the following organisations on 5 March 2020 for review and for
comments:
a. Deepwater Group (representing the commercial fishers);
b. Southern Inshore (representing the commercial fishers);
c.

Te Rūnanga o Ngāi Tahu;

d. Aukaha (a regional entity that provides resource management services on behalf of Ngāi
Tahu, Te Rūnanga o Waihao, Te Rūnanga o Moeraki, Kāti Huirapa Rūnaka ki Puketeraki,
Te Rūnanga o Ōtākou, and Hokonui Rūnanga in the Otago region);
e. Te Ohu Kaimoana;
f.

Department of Conservation – National Office; and

g. EPA.
229.

Mr Quinn also identified three additional parties with whom Beach Energy met; being Waitaha
Taiwhenua o Waitaki Trust, Seafood New Zealand and Environment Canterbury. We note that two of
these organisations were submitters.

230.

While Beach Energy has summarised the extent of this engagement and the topics discussed in
sections 5.2.1 and 5.2.2 of the IA, the participants’ issues and/or concerns were not detailed. Mr
Quinn explained (as advised by Mr Winchester and discussed above) that this is because
discussions held during engagement meetings are held in confidence, and he considers this
approach assists with developing a long-term enduring relationship with iwi and stakeholders. 64 Ms
Palmer challenged whether the act of sending existing stakeholders a cover letter and information
sheet was considered consultation?65 Furthermore, the submission from Greenpeace stated that
Beach Energy had failed to consult with the environmental community to which Mr Quinn explained
that neither Beach Energy nor the EPA had identified Greenpeace as having existing interests for the
activity relating to this consent.66

231.

While we agree that the absence of detail is not particularly transparent, we accept that s39(1)(g) of
the EEZ Act merely requires an impact assessment to “describe any consultation undertaken with
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persons described in paragraph (c) and specify those persons who have given written approval to
the activity”. Furthermore, we are not entitled to draw any particular conclusion from the absence of
submissions. While not consultation pers se, we are satisfied that significant numbers of persons
were either directly notified or could have known of the application via public notices. It is our
experience that dissatisfaction with consultation typically results in submissions.

5.5

Cumulative Effects

232.

Section 59(2)(a)(i) of the EEZ Act requires us to take into account cumulative effects. Cumulative
effects were a matter of concern to the submitters who presented at the hearing. The DMC is not
aware of any case authority around the definition of cumulative effect under the EEZ Act but notes
that under the RMA that term (which is cast in much the same manner in both statutes) has been
found to relate to effects that will happen subsequent to a consented activity, not to speculative
possibilities. As the Court of Appeal said in Dye v Auckland Regional Council [CA86/01] 2001:
[38] The first thing which should be noted is that a cumulative effect is not the same as a
potential effect. This is self evident from the inclusion of potential effect separately within the
definition. A cumulative effect is concerned with things that will occur rather than with
something which may occur, that being the connotation of a potential effect. This meaning is
reinforced by the use of the qualifying words “which arises over time or in combination with
other effects”. The concept of cumulative effect arising over time is one of a gradual build up
of consequences. The concept of combination with other effects is one of effect A combining
with effects B and C to create an overall composite effect D. All of these are effects which
are going to happen as a result of the activity which is under consideration.

233.

We find that distinction helpful and apply it in the following.

234.

The IA identified three main areas where it considered cumulative effects could arise; being other
drilling activities in proximity to the Canterbury Basin EAD Programme, other activities within the
IAAs (such as fishing and maritime traffic), and other activities outside of but in proximity to the IAAs.

235.

The zone of influence of the discharge of harmful substances from deck drains under a worst-case
scenario is identified as 35 m - meaning that there is no spatial overlap between the respective
zones of influence for each well that is drilled, even if drilled simultaneously, because each well will
be at least 10 kms apart. The two prospect areas are also more than 80 km apart67 and as such the
potential for cumulative effects to arise from discharges from both areas is remote. We heard that
while it was possible that two rigs could be employed allowing more than one well to be drilled at a
time, this was highly unlikely, thus cumulative effects associated with multiple discharges occurring
simultaneously are also highly unlikely. We consider that in terms of the activities which are the
subject of this application, there is no scope for cumulative effects to be generated.

236.

We are aware that there are other activities which are undertaken inside the IAAs such as fishing
activities and maritime traffic. We understand fishing activities occur both within and outside of the
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IAAs. The most likely cumulative effects to result from this application and fishing activities is in
terms of fish populations. Given the temporal and spatial limitations of the effects from this
application, we consider any cumulative effect on fish or fishing activities resulting from the discharge
of harmful substances from the deck drains to be negligible.
237.

We note the IAAs are not located within any particular shipping routes, although vessels have been
tracked through the IAAs from time to time. When the MODU is in place there will be a 500 m NonInterference Zone, thus we conclude that there will be very little cumulative effects to occur as a
result of these activities.

238.

The IA lists coastal land use (such as farming, urban and industrial activities) and the associated
discharges of stormwater and wastewater as activities outside of the IAAs which have the potential
to result in cumulative effects with regards to this application. Given this distance from the coastline,
the zone of influence for the discharges, and the rapid dilution of harmful substances in the high
energy ocean environment we agree with Beach Energy that there will be no cumulative effects
between these activities.

239.

The submitters who appeared presented at the hearing raised the following additional sources of
cumulative effects:
a.

overall impact including synergisms of adding that application to those already occurring
and predicted to occur in coming decades (Dr DeVantier);

b. the cumulative effects of the drilling programme in general (Dr DeVantier);
c.

the cumulative impact of adding more toxins to the ocean (Ms Palmer); and

d. all activities of the EAD being considered cumulatively together (Ms Palmer).
240.

It is clear taking the approach of Dye that this discharge activity can have no cumulative effect. Even
if it is required because a trace discharge of harmful substance(s) occurs, there is no identifiable
consequential effect that can be said to be cumulative. This matter will, of course, be revisited by this
DMC for the subsequent non-notified consents.

5.6

Other Activities

241.

Section 59(2)(b) of the Act requires us to take into account the effects on the environment or existing
interests of other activities undertaken in the area covered by the application or in its vicinity. We
acknowledge that there are other users and activities within the wider Canterbury Basin area,
primarily relating to fishing activities. These activities are dispersed over a wide area, and with the
exception of fishing and marine traffic, there are no other identified activities which occur within the
offshore environment of the IAAs.

242.

Our principal findings on this matter are that both fisheries and marine traffic will be affected by the
500m Non-Interference Zone placed around the MODU, but the scale of this effect is minimal in the
context of the wider Canterbury Basin. Because of the limited spatial distribution of any discharge of
harmful substance, we do not consider there to be any effects of note associated with s59(2)(b).
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5.7

Human Health

243.

Under section 59(2)(c) we must take into account the effects on human health that may arise from
effects on the environment. Effects on human health from the discharge of harmful substances arise
from either direct exposure or from the consumption of fish caught (either commercially or
recreationally) that have been exposed to the harmful substance in the discharge.

244.

Given the distance from the coastline and the 500m Non-Interference Zone around the MODU, we
consider the potential for humans to be directly exposed to any discharged harmful substance to be
so unlikely as to approach zero probability.

245.

Due to the Non-Interference Zone, no fishing (commercial or recreational) will be able to take place
within 500m of the MODU. It is possible that a pelagic fish close to the MODU at the time of a
discharge could be exposed to the harmful substance. However, that same fish would then need to
be caught by a fishing vessel over 500m from the point of discharge while whatever substance had
been ingested remained essentially unprocessed, and then be eaten. That chain of events also
approaches the absurd.

246.

Overall, we find the risk to human health to be improbably low.

5.8

Biodiversity

247.

As discussed under specific headings above, the DMC finds that there are no biodiversity matters of
concern.

5.9

Rare and Vulnerable Species

248.

Section 59(2)(e) builds on the matters under 59(2)(d) by requiring us to specifically consider rare and
vulnerable species, and the habitats of threatened species. These two sections are therefore
relevant to our consideration of potential effects on species such as marine mammals, but also
seabirds.

249.

A matter that was raised by Ms Larsson was that Beach Energy has not undertaken any evaluation
of whether there are any vulnerable areas.68 In addition, there may be vulnerable species present in
the IAAs such as Salvin’s mollymawk, Campbell Island mollymawk, sperm whale. However, in
regards to the marine mammals listed as vulnerable, we accept the analysis by the Department of
Conservation that the discharge of substances from the MODU is negligible, due to the fact that
these animals are unlikely to spend enough time in the immediate proximity of such discharges to
incur impacts.69

250.

We also accept the analysis of the Department of Conservation that it is difficult to assess whether
the impacts on seabirds is robust as there is no certainty on what ecotoxic substances will be
released and in what quantity, which renders assessing immediate and long-term adverse effects
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challenging. The Department of Conservation rightly points out that seabirds often congregate
behind and around vessels/MODUs and could come into contact with toxic substances if they are in
close proximity to the MODU at the time of discharge. The Department of Conservation considers
the likelihood of seabirds coming into contact with the discharge to be possible. This assessment
somewhat conflicts with the assessment in the IA which concludes that the risk and magnitude to
seabirds is negligible due to the low likelihood of an individual being exposed to ecotoxic
concentrations of a harmful substance for the length of time required for it to be adversely affected. 70

5.10 Economic Benefit
251.

Economic benefit to New Zealand is the focus of section 59(2)(f) of the Act and requires us to take
that into account. The proposed discharge activity is one component of Beach Energy’s EAD
Programme. While the applicant records that the EAD programme will provide an economic benefit,
as this application is separate from the operational marine consents required for the EAD
programme, any economic benefit from the wider programme have been disregarded.

252.

While we heard from Mr Krassay how much Beach Energy contributes to the government in taxes
and royalties, and how many staff are employed by Beach Energy, we find there is little or no
economic benefit to New Zealand from this particular marine discharge consent. This fact was
commented on by submitters.

5.11 Natural Resources
253.

Section 59(2)(g) of the Act requires us to take into account the efficient use and development of
natural resources. This discharge application does not engage the efficient use and development of
natural resources.

5.12 Marine Management Regimes
254.

Section 59(2)(h) of the EEZ Act requires us to take into account the nature and effect of other marine
management regimes (MMRs). Section 7 of the EEZ Act defines what a marine management regime
is and this includes:
a. Biosecurity Act 1993
b. Continental Shelf Act 1964
c.

Crown Minerals Act 1991

d. Defence Act 1990
e. Fiordland (Te Moana o Atawhenua) Marine Management Act 2005
f.
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g. Hauraki Gulf Marine Park Act 2000
h. Kaikōura (Te Tai o Marokura) Marine Management Act 2014
i.

Marine and Coastal Area (Takutai Moana) Act 2011

j.

Marine Mammals Protection Act 1978

k.

Marine Reserves Act 1971

l.

Maritime Transport Act 1994

m. Resource Management Act 1991
n. Submarine Cables and Pipelines Protection Act 1996
o. Wildlife Act 1953.
255.

To the extent necessary for this unplanned trace harmful substance discharge consent we have
turned our minds to the above MMRs but have not identified any particularly relevant matters arising.

5.13 Best Practice
256.

Section 59(2)(i) of the Act requires us to take into account industry or activity best practice. We heard
from Mr McCallum that Beach Energy will implement an offshore processing and drainage
management plan to ensure that the procedures and practices that are adopted and followed on the
drilling rig are fully compliant with industry best practice. He also confirmed that the selected MODU
will meet industry best practice with the design of its drains system.71

257.

Mr Govier confirmed that Beach Energy will follow industry best practice and undertake the
requirements set out in the “Environmental Best Practice Guidelines for the Offshore Petroleum
Industry” (Ministry for the Environment, 2006).

258.

The only matter the DMC has identified where best practice intent may be in question relates to the
size of the settlement tank proposed. While we recognise that similar consents have been granted
with that minimum 5m3 condition - such as OMV GSB Limited (September 2019) – and
acknowledged that an event may not occur that engages this consent, Beach Energy might consider
whether this minimum meets the standards implied by its company environmental policies if an event
were to occur.

5.14 Conditions
259.

Section 62(3) of the EEZ Act states that a marine discharge consent may be issued subject to
conditions. The ability to impose conditions on a marine discharge consent is governed primarily by
sections 63 to 67 (noting that section 64 does not apply to marine discharge consents). Having
considered whether conditions can avoid, remedy, or mitigate any adverse effects of the activity; the
information and evidence provided about the effects of the discharge activity; the conditions

71

McCallum, Statement of Evidence, paragraph 103
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proffered by Beach Energy to address those identified adverse effects; and the commentary
provided by Mr Roser in his Conditions Report and draft conditions; we conclude that conditions are
appropriate and will assist in managing any adverse effects that could arise form an unplanned
discharge of harmful substances through the deck drainage system. Those imposed conditions are
discussed below.

5.15 Other Matters
260.

Section 59(2)(m) of the Act is commonly referred to as the ‘catch-all’ provision. It provides the
potential for us to consider anything that we consider relevant and which is not otherwise covered by
the other matters referenced in section 59 of the Act. We have not identified any other matter that
requires our consideration for this application.

5.16 Uncertain or Inadequate Information
261.

Section 61(2) of the EEZ Act requires us to “favour caution and environmental protection” if the
information available is uncertain or inadequate. We note and accept that the application is
essentially seeking authorisation for an envelope approach whereby, in the specifics, an unknown
harmful substance can be discharged from an unknown MODU with unknown characteristics such as
the deck size, deck drainage systems or tanks. As noted, when assessing the significance of
potential environmental effects of an activity, Beach Energy has modelled a worst-case scenario with
250 ml of a 9.1A substance (Sodium Hypochlorite Potable Grade HSR003698) becoming entrained
in the deck drains system. The 250 ml of the 9.1A substance then flows to the deck drain settlement
tank and becomes diluted in 2500 L of water, prior to being discharged in a single pulse to the
marine environment. This perceived lack of specific information and certainty of the application was
of concern to the submitters.

262.

While this might seem to be an unusual approach, and therefore to raise the bar of uncertainty within
Beach Energy’s application, we accept that Beach Energy has used a suite of very conservative
assumptions in order to assess the effects of a worst-case scenario. Furthermore, we accept that the
exemplar substance used in Beach Energy’s modelling reasonably represents the likely most toxic
substance on the MODU. Accordingly, we are satisfied, based on the evidence before us, that this
approach still enables us to assess the outer bounds of the envelope of adverse effects likely to arise
from the proposal. Therefore, we find that the provisions of section 61(2) of the EEZ Act are satisfied
as any adverse effects on the environment will fall within that envelope. Any remaining uncertainties
are addressed by the conditions of this consent which require minimum MODU standards that will
have the effect of reducing and mitigating the risk of harmful substances being discharged to the
marine environment.
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6.

Conditions and Monitoring

263.

Section 63(1) of the EEZ Act states:
A marine consent authority may grant a marine consent on any condition that it finds
appropriate to deal with adverse effects of the activity authorised by the consent on the
environment or existing interests.

6.1

Applicant’s Proffered Conditions

264.

Beach Energy prepared a set of twelve conditions which are appended to the IA. The IA explained
that the conditions were based on previous marine discharge consents granted by the EPA in favour
of other oil and gas operators throughout New Zealand for similar discharges of harmful substances
from deck drains.

265.

Conditions 1 to 6 are administrative conditions which are routinely imposed on other marine
consents and marine discharge consents granted by the EPA, with the exception of condition 2
which seeks an expiry date of 7 November 2029.

266.

Condition 7 requires Beach Energy to manage the storage and handling of harmful substances such
that any loss of containment of those harmful substances passes through the treatment system prior
to discharging to the marine environment from the deck drains. We understand this condition is
intended to reduce the potential for adverse effects on the environment and persons with existing
interests from discharges.

267.

Condition 8 requires Beach Energy to manage the storage of harmful substances within a secondary
containment system.

268.

Condition 9 requires Beach Energy to ensure that the minimum design requirements stated in the
condition are onboard the MODU(s) which is utilised during the Canterbury Basin EAD Programme.

269.

Conditions 10 to 12 are similar in nature to the requirements of the ESRP in that they require Beach
Energy to notify the EPA in the event of a spill of any harmful substances, seek advice regarding the
monitoring of that spill and provide the results of any monitoring undertaken to the EPA. This would
be in addition to undertaking activities in accordance with an ESRP. These conditions effectively
reinforce the requirements of the D&D Regulations.

270.

We commissioned the EPA, under section 56 of the EEZ Act, to provide advice on conditions
proffered by Beach Energy, should the DMC be of a mind to grant consent and Mr Roser undertook
this assessment. We appreciate Mr Roser’s detailed analysis of each condition which confirms that
the wording of most of the conditions is consistent with standard EPA practice and is considered
appropriate under section 63(2)(a)(iii) of the EEZ Act. He recommended inclusion of a new Condition
7 requiring the Consent Holder to hold deck plans that show the extent of the non-hazard areas and
hazard areas on board specific to the MODU being used. The condition requires these plans to be
provided to the EPA upon request.
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271.

Mr Roser recommended rewording Condition 8 to limit misinterpretation and suggested removing
“which drain directly to the sea” and including a definition for non-hazard areas. He made the
following comments on proposed Condition 13:
The wording of this condition is consistent with standard EPA practice and has been applied to
other recent marine discharge consents (i.e. EEZ300004, EEZ100017 & EEZ100018) under
section 63(1).
This condition provides the key mechanism for which the consent holder must follow the
hazardous substance handling and storage procedures outlined within the MODU’s approved
ESRP.
This condition is important to help avoid and mitigate unanticipated volumes of hazardous
substances entering the MODU deck drains which ensures the adverse effects are no worse
than what has been outlined within the IA.

6.2

Submissions

272.

As discussed above, Waitaha Taiwhenua o Waitaki Trust Board in its submissions sought inclusion
of three conditions as follows:
a. that any harmful substances that have a reasonable potential for discharge from hazardous
and/or non-hazardous deck drains on-board any MODU are stored within a secondary
containment system;
b. that deck drainage runoff is directed to a settlement tank; and
c.

that there is reporting of any incidents to EPA within 24 hours of a spill (with follow-up
measures.

273.

In material effect those have been included.

274.

Mr Olsen attended the hearing and, in his evidence and presentation, elaborated on the conditions
sought by Waitaha Taiwhenua o Waitaki Trust Board as being:
a. Zero discharge from the activity.
b. In the event of a discharge, depending on its severity, a shutdown of any activities that may
result in further discharge for a period of at least 7 days and appropriate cultural mitigation
is undertaken.
c.

An onsite cultural monitor to go onsite every 4 weeks, to be given a full site assessment
including viewing the deck drains and other places that might allow discharge.

275.

With regards to the request for a zero discharge, this application is to allow a discharge of hazardous
substances so a condition such as that would negate the consent. As Mr Winchester stated in his
opening legal submissions, it is possible that there will not be any spills to deck of harmful
substances that results in trace elements of harmful substances being discharged via the deck
drainage system. That proposed condition cannot therefore be imposed.
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276.

With respect to whether the Trust was seeking to halt all activities on the MODU for seven days or
only the one that resulted in a discharge, Mr Olsen confirmed it was the latter.72 As we have
discussed above, and for reasons stated by Mr Winchester, we consider that proposed condition
unnecessary because the likelihood of one event, let along two events in quick succession, occurring
is remote and therefore the cost to an interrupted programme could not be justified.

277.

We also asked Mr Olsen to clarify what “cultural mitigation” means in the second condition and he
helpfully explained that it is an opportunity to allow the environment to “reset” and to make peace
with the taniwha.73

278.

With regards to the third condition, we note Mr Winchester’s response that Beach Energy would be
willing to consider accommodating a cultural expert to monitor the programme and intends
discussing this potential option with the relevant Maori existing interests as part of consultation for its
other consent applications. He stated that it would be necessary to carefully consider a range of
practical and operational considerations before confirming this option, including matters such as
safety on the MODU, training, and duration/purpose of monitoring.74 We have indicated above that as
this DMC has been appointed to determine the subsequent operational marine consent(s), we are
live to the suggestion and this prospect will undoubtedly be revisited.

6.3

Commentary on Conditions

279.

We have largely adopted those conditions as proffered by Beach Energy, and which were further
amended by Mr Roser in his Conditions Report, with relatively minor clarifying amendments – such
as in conditions 11 and 12 to clarify that it is a discharge rather than a spill that is the trigger for the
condition (spilling being but one of the constituent elements of the EEZ Act’s discharge definition).

280.

At the hearing the one condition that remained in dispute was condition 13.

281.

Condition 13 was proposed in the Conditions Report to read as follows:
Subject to compliance with these consent conditions, the activities authorised by this Marine
Discharge Consent shall be undertaken in accordance with the ESRP as required by
Regulation 24 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects
– Discharge and Dumping) Regulations 2015. Where there is any actual or apparent conflict
between the ESRP and any of the conditions of this consent, the conditions shall prevail.

282.

The explanation for that condition is discussed above at paragraph 273.

283.

Mr Winchester accepted that this or a similar provision had previously been imposed by the EPA on
OPD applications and had not been challenged because considered unlikely ever to be actioned – in
his terms, it was “innocuous”. However, in this instance he expressed concern with that condition
because of an interpretation apparently taken by the EPA on similar imposed conditions (as noted
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above) which, he submitted, creates “an unforeseen and significant legal risk that Beach wishes to
avoid”75. That risk was framed in terms of the ESRP, a creature of regulation, becoming part of a
discharge consent and thereby subject to the EEZ Act’s offence provisions. Mr Winchester submitted
that had Parliament intended such, it could have made that linkage explicit but did not.
284.

Specifically, Mr Winchester explained76:
The risk of expressly incorporating an ESRP, and requiring compliance with it in the
discharge consent, is that Beach’s discharges may be entirely compliant with the terms of
the consent and/or there may be no spill of harmful substances to deck, but on the EPA’s
interpretation it could be in breach of the consent for exceeding storage volumes (for
example). Alternatively, Beach might not comply with some of the information requirements
of the ESRP in the event of a spill, but it would have committed an offence even if there had
not been any discharge of harmful substances into the deck drainage system and then to
sea.

285.

This, he submitted, created a potentially perverse situation.

286.

We sought further clarification on this matter from the EPA, which was provided by way of
Memorandum dated 15 September 2020. In short, that memorandum noted 77 that:
Under section 63(1) a marine consent authority may grant a marine consent on any
condition that it considers appropriate to deal with adverse effects of the activity authorised
by the consent on the environment or existing interests. The DMC must be satisfied that
adverse effects of the proposed offshore processing drainage are appropriately managed.

287.

Furthermore, that the material constraint on imposing conditions under s63(3) of the EEZ Act related
to inconsistency with the Act or any regulations – and disagreed that such existed with respect to the
ESRP compliance requirement; indeed being complementary to D&D 78 Reg 24 since that regulation
does not explicitly require the operation to be conducted in accordance with the ESRP. The
memorandum concludes79:
Ensuring an operator implements the measures they describe in their own ESRP via a
condition is a small step to appropriately manage the risks associated with offshore
processing drainage. The most common occurrence of non-compliance is from simple
operational failures of which can be readily remedied. As a result, such matters are often
more reasonably handled through consent conditions as opposed to an indirect and serious
issuing of an abatement notice.

75

Winchester, Opening legal submissions, para 63
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McKenzie and Roser, Memorandum – EEZ100019: Applicant’s proposed removal of condition 13, 15 September 2020, para
6.
78
Exclusive Economic Zone and Continental Shelf (Environmental Effects - Discharge and Dumping) Regulations 2015
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288.

The EPA memorandum also disagreed that any intention of Parliament could or should be imputed
without evidence to that effect. To which we add that the regulations were gazetted in 2015, adding a
minor cross-reference amendment in 201780, and no relevant or material amendments to the EEZ
Act since 2013 when s20B was amended (inserted in 2015) as that section presently reads.

289.

Lastly, the memorandum rejects the advice note mechanism proposed because such are effectively
unenforceable.

290.

In response to that memorandum Mr Winchester re-addressed the matter in reply, providing an
edited version of the advice note submitted in opening, and that was considered acceptable to Beach
Energy. That refined advice note states:
Advice note: Under regulation 24 of the Exclusive Economic Zone and Continental Shelf
(Environmental Effects – Discharge and Dumping) Regulations 2015, the consent holder is
not able to operate unless it has in place an Emergency Spill Response Plan which has
been approved by the EPA and complies with the requirements of regulation 24.

291.

Mr Winchester repeated his concern that a compliance issue would potentially be created beyond
the scope of the discrete activity for which consent is required – i.e. a minor deck drainage discharge
– because the ESRP applies to all spills in all areas of a MODU. He submitted that this raised issues
of validity and improper purpose.

292.

Mr Winchester also backgrounded the previous situation with the particular OMV application
referenced81 noting that the EPA Condition Report on that occasion agreed that the provision should
be an advice note, and that it was the DMC that decided, without reference back, to transpose it as a
condition.

293.

As an alternative, in the event this DMC disagrees with Beach Energy and decides it should impose
such a condition, Mr Winchester indicated that, without resiling from its very strong advice note
preference, Beach Energy could accept82 a condition that simply records the legal position – viz:
This consent must not be exercised unless the Consent Holder has an approved ESRP for
an offshore installation as required under regulation 24 of the Exclusive Economic Zone and
Continental Shelf (Environmental Effects—Discharge and Dumping) Regulations 2015.

6.4

Discussion

294.

After having given the matter due consideration, we have concluded that there is merit in ensuring
that the particular and relevant response processes approved under the D&D Regs are linked with
this discharge consent. However, we agree with Mr Winchester that the EPA’s recommended
wording imports a potential problem – a problem, however, that we think is more hypothetical than

80

That is, to the Hazardous Substances (Minimum degrees of harm) Notice 2017.
Winchester, Reply, paragraphs 16-18
82
Winchester, Reply, paragraph 26
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EEZ100019

Beach Energy Marine Discharge Consent

Page 62

real, and note that this matter will likely be revisited with the subsequent application in any event,
and where it would probably sit more aptly.
295.

We have also moved away from consideration of an advice note, since those have little meaningful
effect.

296.

We also reject Mr Winchester’s legal footnote condition that simply states the fact of the matter that
and approved ESRP is required prior to exercising consent.

297.

Instead, we propose to impose a hybrid that specifically targets that part of the approved ESRP of
direct relevance to this discharge consent to read as follows:
[13]

The Consent Holder shall respond to any harmful substances spilled on to hazard

and non-hazard area decks in accordance with the emergency spill response procedures
contained in the MODU's approved ESRP (required under regulation 24 of the Exclusive
Economic Zone and Continental Shelf (Environmental Effects – Discharge and Dumping)
Regulations 2015).
298.

We have not imposed any condition that would be inconsistent with the EEZ Act, or any regulations,
or which would conflict with a measure required in relation to the activity by another marine
management regime, or the Health and Safety at Work Act 2015. We find that the conditions we
have imposed will avoid, remedy, or mitigate adverse effects to the extent required to achieve both
limbs of the EEZ Act’s s10 purpose.

299.

Schedule 2 (at the front of this decision report) sets out the conditions.
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7.

Duration of Consent

300.

Beach Energy has sought an expiration date of 7 November 2029. While this date does not coincide
with the expiry date of PEP 38264, which is 7 November 2021, we understand that Beach Energy
can seek an extension of the PEP of up to eight years for appraisal purposes, depending on
success, meaning that drilling could occur beyond 2021. A consent duration till 7 November 2029 is
sought for that reason.

301.

In considering the duration of consent the DMC has considered the requirements under section 73 of
the EEZ Act.
(1A) The duration of a marine discharge consent or a marine dumping consent is—
(a)

the term specified in the consent, which must not be more than 35 years; or

(b)

if no term is specified, 5 years after the date of the granting of the consent.

(2) When determining the duration of the consent, a marine consent authority must—

302.

(a)

comply with sections 59 and 61; and

(b)

take into account the duration sought by the applicant; and

(c)

take into account the duration of any other legislative authorisations granted or
required for the activity that is the subject of the application for consent.

We find the consent duration sought by Beach Energy acceptable and appreciate the reasoning
behind the particular expiry date.
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8.

Conclusions

303.

Pursuant to section 10(3) of the EEZ Act, we have taken into account decision-making criteria in
section 59, 60 and 61 of the EEZ Act and have turned our minds to whether granting or refusing
consent best achieves the purpose of the EEZ Act. This section represents a summary of our
considerations.

304.

Overall, we find that the assessment of the activity against section 59 matters was comprehensively
set out in the Applicant’s IA and evidence. In summary, we find:
a)

The potential adverse effects on the environment, including cumulative effects, of any discharge
of trace amounts of harmful substances through the deck drainage will be negligible.

b)

The potential adverse effects on existing interests including the potential effects on commercial
fishing activities, will also be negligible.

c)

As any adverse effects will be confined to the immediate vicinity of the MODU at any one time,
any adverse effects will be temporary in nature, and be spatially constrained.

d)

Due to the distance from shore, the 500m Non-Interference Zone around the MODU, and the
rapid dilution of any discharge, adverse effects on human health are unlikely.

e)

The proposed operational procedures, mitigation measures and conditions imposed on this
consent will ensure that the biological diversity and integrity of marine species, ecosystems and
processes in the Canterbury Basin will be protected.

f)

While we acknowledge that detailed assessments of rare and vulnerable ecosystems and
habitats of threatened species were not undertaken by Beach Energy, we are satisfied that the
nature of the discharge and the physical characteristics of the environment in the Canterbury
Basin mean that any adverse effect will be negligible.

g)

There will be no material economic benefits associated with this consent on its own terms,
however we acknowledge this is but one small part of a much larger proposal which may have
economic benefits. As the larger proposal is not before us and our consideration is constrained
to an unplanned, potential discharge of harmful substances we find that there will be no
economic benefits.

h)

A consideration of the efficient use and development of natural resources is not materially
engaged under this application.

i)

To the extent necessary for this unplanned trace harmful substance discharge consent we have
turned our minds to other marine management regimes but have not identified any particular
matters arising.

j)

Beach Energy has indicated that it will follow industry best practice in relation to this consent.
To the extent relevant, the conditions imposed on this consent will assist in ensuring this occurs.
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k)

Beach Energy is required to comply with a number of other legislative and regulation regimes
that relate to health and safety and environmental protection. While we acknowledge that not all
these requirements are relevant to this application, these additional measures and approval
requirements provide further environmental protections and minimise potential for discharges to
the deck and therefore resulting discharges to the environment.

l)
305.

We have not identified any other matter that requires our consideration for this application.

We acknowledge the individuals and organisations that prepared submissions and appeared at the
hearing and have, where able, carefully considered their concerns and information. We are also
grateful for the advice, reports and information we have sought and been provided with, including the
advice from NKTT, to which we have also given careful consideration.

306.

In accordance with s59(5) we have not had regard to trade competition or the effects of trade
competition; or the effects on climate change of discharging greenhouse gases into the air, although
climate change is a significant matter of concern to the submitters.

307.

Section 60 requires us to consider the effects of the activity on existing interests. We have given this
matter careful consideration and have found that any such effects will be negligible because of the
distance from related or relevant activities and concerns.

308.

We do not consider that the information was so uncertain or inadequate as to require us to favour
caution and environmental protection as required by Section 61(2) of the EEZ Act. Regardless, we
are satisfied that the adverse effects are at a negligible level and that caution and environmental
protection are thereby implied.

309.

We note section 61(4)(a)(ii) of the EEZ Act states that an adaptive management approach is not
available for marine discharge consents and accordingly we have not considered one.

310.

After considering all the information and evidence presented to us and taking into account the
matters listed in sections 59, 60 and 61 of the EEZ Act, we find that subject to the conditions of
consent we have imposed, granting a marine discharge consent for this activity meets the two limbs
of the s10 purpose of the Act, being the promotion of the sustainable management of the EEZ’s
natural resources and the protection of the environment from pollution resulting from the discharge of
harmful substances.
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Appendices

APPENDIX 1: PROCEDURAL HISTORY
Timeline for Application
25 March 2020

Application for marine discharge consent lodged with the EPA by Beach Energy
Resources NZ (Holdings) Ltd.

3 April 2020

EPA appointed DMC including delegating decision-making powers to it.

24 April 2020

EPA completeness of application check completed.

22 May 2020

Submission period opens.

8 June 2020

DMC requested advice from various government agencies under section 56 of the
EEZ Act.

26 June 2020

Technical review from Oil and Gas Solutions was received.

1 July 2020

Legal advice from Buddle Findlay in relation to approaching matters of uncertainty.

6 July 2020

Submissions closed.

6 July 2020

NKTT report received.

10 July 2020

Key Issues report by EPA staff received.

17 July 2020

Submissions uploaded to EPA website along with advice received from government
agencies.

22 July 2020

Minute 1 – Request for further information from applicant in relation to matters raised
in the NKTT report.
Minute 2 – Response to applicant’s request for time extension and evidence exchange
timetable.

24 July 2020

Hearing procedures issued.

29 July 2020

Applicant provides further information in response to Minute 1.

4 August 2020

Condition Report from EPA staff received.

7 August 2020

Updated NKTT report issued

10 August 2020

Hearing notice issued

12 August 2020

EPA legal advice on NKTT report received.

14 August 2020

Applicant’s evidence received

28 August 2020

Evidence received from Waitahaha Taiwhenua o Waitaki Trust Board (submitter)

26 August 2020

Minute 3 – Change to virtual hearing under COVID-19 alert levels.

7 September 2020

Applicant’s hearing documents uploaded to EPA website.

8 September 2020

Hearing opened (adjourned at end of that day).

10 September 2020

Minute 4 – requesting further information from EPA staff and applicant.

15 September 2020

Responses to Minute 4 received, from EPA staff and applicant.

23 September 2020

Minute 5 – requesting closing submissions from applicant.

28 September 2020

Minute 6 – Closure of hearing.
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Appendices

APPENDIX 2: LIST OF SUBMITTERS AND THOSE WHO
APPEARED AT THE HEARING
The following tables provide a list of submitters.
Written submissions
Submitter

Decision sought

Kate Hodgkinson

Refuse

Oil Free Otago (Rosemary Penwarden)

Refuse

Greenpeace of New Zealand (Amanda Larsson)

Refuse

Waitaha Taiwhenua o Waitaki Trust Board (Lesley Te Maiharoa -Sykes)

Neutral

Lyndon DeVantier

Refuse

Climate Justice Taranaki Inc. (Catherine Cheung)

Refuse

Environment Canterbury Regional Council (Jenny Hughey)

Neutral

Submitters who presented at the hearing
Representative

Organisation

Anthony Olsen

Waitaha Taiwhenua o Waitaki Trust Board

Lyndon DeVantier
Lyndon DeVantier

Climate Justice Taranaki Inc

Amanda Larsson

Greenpeace of New Zealand

Rosemary Penwarden

Oil Free Otago

Liz Palmer

Oil Free Otago
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