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SCHEDULE 1: OMV - MARINE DISCHARGE CONSENT
EEZ100018 AUTHORISED RESTRICTED ACTIVITES
This marine consent authorises the following restricted activity, subject to conditions listed in Schedule 2.
Section 20B – No person may discharge a harmful substance from a structure or from a submarine
pipeline into the sea or into or onto the seabed of the exclusive economic zone.
1)

To discharge trace amounts of harmful substances (offshore processing drainage) through the deck
drains of Mobile Offshore Drilling Unit(s) to the sea, as part of the Exploration and Appraisal Drilling
Programme in the Great South Basin, in relation to the exercise of PEP 50119.
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SCHEDULE 2: OMV - EEZ100018 - MARINE DISCHARGE
CONSENT CONDITIONS
DEFINITIONS
Terms used in this Schedule of Conditions shall have the following meanings:
Consent Holder:

has the meaning given in section 4 of the EEZ Act.

EEZ Act:

means the Exclusive Economic Zone and Continental Shelf (Environmental Effects)
Act 2012, as amended from time to time.

EPA:

means the Environmental Protection Authority or any equivalent Authority having an
equivalent role under the EEZ Act. Where any condition requires notification, reports,
or any other material to be provided to the EPA or where a plan is required to be
submitted to the EPA ‘for certification’ this shall be addressed to the EPA’s “General
Manager – Climate, Land and Oceans” in the first instance.
means the Impact Assessment (Marine Discharge Consent Application – Deck

IA:

Drainage, Great South Basin) document dated February 2019 prepared by SLR
Consulting Limited for OMV as part of its marine consent application.
MODU:
1.

Mobile Offshore Drilling Unit

Subject to compliance with these consent conditions, the activities authorised by this Marine
Discharge Consent shall be undertaken in general accordance with the IA and supporting documents
submitted as part of the application lodged on 14 February 2019. Where there is any actual or
apparent conflict between the IA and supporting documents and any of the conditions of this consent,
the conditions shall prevail.

2.

The Consent Holder shall ensure that a copy of this Marine Discharge Consent, and any variations of
it, are available for inspection by the EPA at the Consent Holder’s head office in New Zealand, and on
any MODU undertaking activities authorised by this Marine Discharge Consent.

3.

The Consent Holder shall ensure that all personnel, including any contractors, involved in undertaking
any of the activities authorised by this Marine Discharge Consent are fully informed of their obligations
and responsibilities in exercising this marine consent.

4.

The Consent Holder shall keep a record to show that the personnel, including contractors, referred to
in Condition 3 have been informed of their obligations under these consents. The Consent Holder shall
provide a copy of this record to the EPA upon request.
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5.

The Consent Holder shall, at least 20 working days prior to first commencing the activities authorised
by this Marine Discharge Consent, or any other timeframe agreed to by the EPA, provide to the EPA,
in writing, the name and contact details of the person who has delegated responsibility for compliance
management, collating information, and reporting in accordance with the requirements of this consent.
In the event that the responsible person changes, the Consent Holder shall advise the EPA, in writing,
of the name and contact details of the new person within 20 working days of the change.

6.

The Consent Holder shall ensure that no harmful substances are stored or handled in non-hazardous
areas.

7.

The Consent Holder shall ensure that any harmful substances that have a reasonable potential for
discharge from hazardous and/or non-hazardous deck drains on-board any MODU are stored within a
secondary containment system. For the purposes of this condition a ‘secondary containment system’
means a system or systems:
a)

in which pooling substances held in the workplace will be contained if they escape from the
container or containers in which they are being held; and

b)
8.

from which they can, subject to unavoidable wastage, be recovered.

All deck drains from hazardous areas shall, as a minimum, include the following design requirements:
a)

full containment of deck drainage runoff directed to a settlement tank(s);

b)

settlement tanks shall have a minimum combined capacity of at least 5 cubic metres; and

c)

all deck drainage runoff from hazardous areas shall pass through an oil‐in‐water separator
system prior to discharge to the sea.

9.

The Consent Holder shall notify the EPA, as soon as reasonably practicable but within 24 hours, after
a spill into the sea of any harmful substances, described in regulation 4(a) of the Discharge and
Dumping Regulations, first becomes known, or should have become known, to the Consent Holder.

10.

In the event of a spill of any harmful substances, described in regulation 4(a) of the Exclusive
Economic Zone and Continental Shelf (Environmental Effects—Discharge and Dumping) Regulations
2015, into the sea the Consent Holder:
a)

shall seek advice from the EPA as to whether monitoring is necessary and is likely to detect any
environmental effects, applicable timeframes of any monitoring necessary, and whether any
other relevant authorities should be notified. Other relevant authorities may include Maritime
New Zealand, regional councils, iwi entities, the Ministry for Primary Industries, and/or the
Department of Conservation; and

b)

provide the results of the monitoring to the EPA on request; and

c)

provide a written summary report to the EPA within 24 hours of the Consent Holder receiving
the results of testing from the laboratory.
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11.

Subject to compliance with these consent conditions, the activities authorised by this Marine
Discharge Consent shall be undertaken in accordance with the ESRP as required by Regulation 24 of
the Exclusive Economic Zone and Continental Shelf (Environmental Effects—Discharge and
Dumping) Regulations 2015. Where there is any actual or apparent conflict between the ESRP and
any of the conditions of this consent, the conditions shall prevail.

END OF MARINE DISCHARGE CONSENT DOCUMENT
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EXCLUSIVE ECONOMIC ZONE AND
CONTINENTAL SHELF (ENVIRONMENTAL
EFFECTS) ACT 2012
OMV GSB Limited: EEZ100018
Discharge of harmful substances from deck drains of a MODU
Reasons for decision on application for marine discharge
consent
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Executive Summary
i.

Pursuant to section 62(1) of the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Act 2012 (EEZ Act), the application for marine discharge consent by OMV GSB Limited
(OMV) to undertake a discretionary activity (listed in Schedule 1 of the Marine Discharge Consent) is
GRANTED subject to conditions (listed in Schedule 2).

ii.

The reasons for granting the marine discharge consent are set out below in accordance with
section 69 of the EEZ Act. In making our decision on the application we have acted as an independent
decision-making committee under delegated authority from the Environmental Protection Authority
(EPA).

iii.

OMV lodged an application for marine discharge consent on 14 February 2019 (reference number
EEZ100018). This application seeks authorisation to discharge trace amounts of harmful substances
through the deck drains (offshore processing drainage) of Mobile Offshore Drilling Unit(s) (MODU(s)),
to the sea, as part of the Exploration and Appraisal Drilling (EAD) Programme.

iv.

After considering all the information and evidence, and taking into account the matters listed in
sections 59 and 60, applying the information principles in section 61, and considering the purpose of
the EEZ Act, we agree with the Applicant’s evidence and the Key Issues report that the adverse
environmental effects and the effects on any existing interests will be negligible.

v.

We consider the suite of conditions imposed on the consent will ensure that any adverse effects are
appropriately avoided, remedied or mitigated.

vi.

Overall, it is our finding that granting this marine discharge proposal meets the purpose as set out in
section 10 of the EEZ Act.

vii.

Of the over 200 submitters in opposition to the consent, 20 of those submitters presented at the
hearing. We address the submitters’ concerns later in this decision report, but find, as set out in the
paragraph above, that any adverse effects (including cumulative effects and effects on existing
interest) will be negligible, and that granting consent will meet the purpose of the EEZ Act.
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Abbreviations, Acronyms and Terms Used in This Decision
AOI

Area of Interest as described in the IA and shown in Figure 1

CMA

Coastal Marine Area

CMA: 1991

Crown Minerals Act 1991

DMC

Decision-making Committee

D&D
Regulations 2015

Exclusive Economic Zone and Continental Shelf (Environmental Effects – Discharge
and Dumping) Regulations 2015

EAD

Exploration and Appraisal Drilling

EEZ

Exclusive Economic Zone

EEZ Act

Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012

EPA

Environmental Protection Authority

GSB

Great South Basin

HSSE

Health, Safety, Security and Environment

IA

means the Impact Assessment (Marine Discharge Consent Application – Deck
Drainage, Great South Basin) document dated February 2019 prepared by SLR
Consulting Limited for OMV GSB Limited as part of its marine consent application

km

kilometre

m

metre

m2

square metre

m3

cubic metre

mm

millimetre

MACAA

Marine and Coastal Area (Takutai Moana) Act 2011

MMRs

Marine Management Regimes

MODU(s)

Mobile Offshore Drilling Unit(s)

nm

nautical mile

OMV

OMV GSB Limited

PEP

Petroleum Exploration Permit

Permitted Activity
Regulations 2013

Exclusive Economic Zone and Continental Shelf (Environmental Effects—Permitted
Activities) Regulations 2013

RMA

Resource Management Act 1991

SLR

SLR Consulting NZ Limited

Te Ohu

Te Ohu Kaimoana
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1

Introduction/Background

1.1 The Decision-making Committee
The Environmental Protection Authority (EPA) is the consent authority for certain activities that are
restricted within New Zealand’s exclusive economic zone (EEZ) and in or on the continental shelf. One
of the EPA’s functions, pursuant to section 13(1) of the Exclusive Economic Zone and Continental
Shelf (Environmental Effects) Act 2012 (EEZ Act), is to decide marine discharge consent applications.
A Decision-Making Committee (DMC) was appointed by the EPA Board on 14 February 2019 to
exercise powers and functions under the EEZ Act related to the application for marine discharge
consent lodged by OMV GSB Limited (OMV). This DMC comprises of Mr Mark Farnsworth (Chair), Dr
Nicola Crauford and Mr Greg Shaw.
The EPA Board delegated all the functions and powers of the EPA related to the processing, hearing
and deciding of the application under the EEZ Act to the DMC. This is our written decision pursuant to
section 69 of the EEZ Act.
In considering and deciding OMV’s application, we have exercised independent judgement within the
statutory framework under the EEZ Act.

2

The applicant, the application, notification and submissions,
procedural matters, the hearing and decision-making
process, and who we heard from

2.1 The Applicant
As outlined in Section 1 of the Impact Assessment (IA), OMV is wholly owned by the parent company
OMV New Zealand Limited who has been operating in New Zealand since 1999 since gaining a 30%
ownership of the Maari Field following its the acquisition of Cultus Petroleum of Australia. In 2002, OMV
New Zealand Limited became the primary operator of the Maari Field within the Taranaki Bight, which
is New Zealand’s largest oil field, producing crude oil from the Maari, Mangahewa and Manaia
reservoirs.
The discharge activities identified in this application form part of the multi-well Exploration and
Appraisal Drilling Programme (EAD Programme) in the Great South Basin (GSB) proposed by OMV.
This programme is to determine the presence of hydrocarbons within a number of identified geological
structures and to investigate the production potential.

2.2 The Application
2.2.1 Background
On 7 July 2007 OMV was granted Petroleum Exploration Permit (PEP) 50119 under the Crown
Minerals Act 1991 (CMA: 1991). PEP 50119 is considered to be a green-field permit area, which has
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not yet been fully explored for oil and gas reserves. OMV has identified some hydrocarbon leads and
prospects which it will target as part of its exploration drilling obligations under PEP 50119.
OMV has obligations under PEP 50119, which require OMV to drill wells in the permit area, within a
set date, or surrender the permit.
Condition 6a of PEP 50119 requires OMV to drill an exploration well by 10 July 2021 and; to surrender
either no less than 7,349 square km of the permit area, or surrender the permit area. If OMV elects to
drill an exploration well by 10 July 2021, it will be required to drill two further exploration wells; one well
by 10 April 2022 and the other by 10 July 2022, or, to surrender PEP 50119 in its entirety.
While OMV acknowledges that it requires multiple consents under the EEZ Act before it can carry out
exploration drilling in PEP 50119, only the discharge of trace amounts of harmful substances from the
deck drains of any Mobile Offshore Drilling Unit(s) (MODU(s)) used for OMV’s exploration drilling
activities in PEP 50119 are the subject of this publicly notified marine discharge consent application.
OMV’s PEP area and the Area of Interest (AOI) which encapsulate the proposed well locations is
shown below in Figure 1.

Figure 1: Location of the proposed activity including the AOI boundary
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2.2.2 Details of the Application
OMV lodged its marine discharge consent application (EEZ100018) with the EPA on 14 February
2019. A marine discharge consent is required under section 20B(1) of the EEZ Act to authorise the
discharge of trace (residual) amounts of harmful substances to the sea, through the deck drains
(offshore processing drainage) of any MODU used as part of the EAD Programme.
The proposed discharge of harmful substances, through the offshore processing drainage, is classified
as a Discretionary Activity under section 16(1) of the Exclusive Economic Zone and Continental Shelf
(Environmental Effects – Dumping and Discharge) Regulations 2015 (D&D Regulations).
Despite various measures and precautions taken during operations, as set out in the IA, and in OMV’s
legal submissions and evidence, if a loss of containment or spill of harmful substances occurred, OMV
cannot guarantee the complete absence of trace amounts of harmful substances remaining on the
deck of the MODU. Therefore, following the clean-up process, there is the potential that any trace
amount may be entrained within any discharge from the MODU’s deck drains.
OMV has advised that it is possible that more than one MODU would be used during the EAD
Programme and at the time of lodgement, no MODU had been contracted for the drilling activities.
However, as stated in OMV’s evidence (particularly Mr Hollinger), one has now been selected for the
first drilling activities and the MODU complies with the deck drainage requirements as discussed
below, and as set out in OMV’s proposed conditions.
Despite the confirmation of a MODU for the first drilling activities, given that other MODUs may be
used during the consent term, the application has been made based on a typical MODU deck
drainage system. In this respect, OMV provided a description of the minimum standard of MODU deck
drainage system they require in section 3.2 of the IA, and in their evidence (particularly that of Mr
Hollinger).
The deck areas are identified as either ‘hazardous areas’ or ‘non-hazardous areas’. As set out in the
application and evidence (in particular Mr Hollinger), drainage from ‘hazardous areas’ refers to areas
where harmful substances are stored and used. Any drainage as a result of rainwater, deluge water or
wash water from these areas is collected and directed through a treatment system. These systems
typically consist of multi-chambered settlement tanks which then discharge to an oily water separator
which is fitted with an inline oil-in-water monitoring system. The oily water separator is configured to
allow water which has an oil-in-water concentration of less than 15 parts per million to be discharged
to the sea.
Drainage from ‘non-hazardous areas’ covers the remaining deck area where harmful substances are
not used or stored. Some MODU(s) may route drainage from these areas directly to the sea, whereas
others direct it to the treatment system used for the ‘hazard areas’.
The application notes that in some exceptional circumstances (namely deluge and extended periods
of torrential rainfall), the deck drainage system may be by-passed, and harmful substances could be
discharged overboard without treatment. Any direct overboard discharge from the hazard areas would
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be recorded in the Oil Record Book, as required by D&D Regulations, and such discharge events
would be coupled with high water flows so significant dilution would be experienced as part of any
such discharge.
The specific harmful substances that will be on-board the MODU(s) are not yet known however,
‘worse-case scenario’ substances (Sodium Hypochlorite) has been used for the effects assessment as
outlined in OMV’s evidence (in particular Mr Forrest). The harmful substances to be stored and used
on-board the MODU(s) will be determined by operational requirements of the MODU(s), the well
design, and the geology of the formation being drilled.
Any harmful substance intended for use as part of the EAD Programme, or to be stored on-board any
MODU, will need to hold an approval under the Hazardous Substances and New Organisms Act 1996.
Harmful substances are categorised in accordance with the Hazardous Substances (Classification)
Notice 2017. The classification most relevant to this application is 9.1, which relates to aquatic
ecotoxicity. There are four ecotoxic categories ranging from 9.1A (very ecotoxic in the aquatic
environment) to 9.1D (slightly harmful in the aquatic environment or designed for biocidal action).
Based on examples of harmful substances used during previous drilling campaigns, the application
assesses potential effects of the ‘worst case scenario’ discharge using a 9.1A category hazardous
substance (a product known as ‘CI-111’).
A 200 m zone of influence for deck drainage system discharges into the marine environment has been
assumed for this application. We accept this is appropriate, and we also accept that this ‘zone of
influence’ is highly conservative as advised in the evidence of Mr Forrest – where he states:
“The zone of influence around the MODU from harmful substances within deck drainage was
conservatively estimated at 200 m. This value was based on modelling undertaken on the
discharge of much larger volumes of water from the Floating Production, Storage and
Offloading Vessel (FPSO) Raroa in the Maari field where the maximum daily discharge
volume (10,300 m3/day) was at least 130 times greater than the highest daily rainwater
discharge estimates for the MODU (78.7 m 3/day). Water sampling undertaken at Maari in
2018 and 2019 showed there was between 2000 and 5000 times dilution of produced water
occurring at 50 m downcurrent from the FPSO Raroa. Applying the lowest of these known
offshore dilution factors to the MODU deck drainage discharge showed that even a 50 m
zone of influence for CI-111 is conservative.” 1
The application also discussed alternatives to the discharge of trace amounts of harmful substances
through the deck drains. The only identified alternative was to require that all drainage be captured,
stored, and brought to shore for disposal. We were advised this was not practicable2 and that, based
on the evidence presented at the hearing, any adverse effects would be negligible.
As stated above, OMV have identified that other marine consents will be required to undertake the
EAD Programme. We understand that all other required marine consents will be applied for prior to
1
2

Evidence of Mr Reid William Forrest for OMV GSB Limited, paragraph 6.
IA section 3.9
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commencement of any EAD programme activities and are outside the scope of this application.
However, we note that the activity that is the subject of this application cannot commence in the EEZ
unless all other necessary marine consents have been obtained.

2.2.3 Activity Subject to Approval
Table 1 sets out the details of the activity requiring authorisation under section 20B of the EEZ Act.

Table 1: Marine Discharge Consent Requirement
Consent Category

Proposed Activities

Section 20B(1) EEZ Act – No person may

To discharge trace amounts of harmful substances

discharge a harmful substance from a structure

(offshore processing drainage) through the deck

or from a submarine pipeline into the sea or into

drains of any MODU, to the sea, as part of the EAD

or onto the seabed of the EEZ.

Programme.

2.3 Notification and Submissions
The procedural history of the application is set out in detail in Appendix 1.
The EPA notified the application on 10 April 2019 and the submission period closed on 27 May 2019. A
total of 266 submissions were received, with 89 of these being from the Otago and Southland region.
Of the total number received, 40 submissions received were incomplete. However, in accordance with
section 159(2) of the EEZ Act the EPA waived the requirement set out in section 47(2) of the EEZ Act
for the submissions to be on the ‘prescribed forms’ and accepted them as complete submissions.
The full list of submitters is presented in Appendix 2, including those who appeared at the hearing.
Of the 266 submissions received on the application:
a) 11 were in support (including one with conditions);
b) 215 were in opposition;
c) two were neutral; and
d) 38 did not specify a position.
Common themes raised by submitters in support included:
a) Positive economic effects through the employment opportunities that petroleum exploration
provides;
b) Security of energy supply into the future of a successful exploration operation; and
c) Environmental effects being appropriately provided for and mitigated.
Common themes raised by submitters in opposition included:
a) The need to consider cumulative impacts of this application alongside all other activities under the
EAD programme;

EEZ100018

OMV - Marine Discharge Consent

8

b) The contribution that the wider EAD programme, regarding the contribution to petroleum and fossil
fuel use, has to climate change;
c) Adverse economic effects – including the impacts on eco-tourism;
d) Adverse effects on the marine environment as a result of the discharge;
e) The disjointed processing and uncoupling of the activities that require consent under the EEZ Act;
f)

Uncertain / inadequate information – including information on the existing environment, the MODU,
and the hazardous substances to be used and the volumes discharged.

Regarding disjointed processing, we record our position that we can only consider the application
which is in front of us and discuss this further in section 2.4.2.
Regarding climate change, we record our understanding that the effects on climate change of
discharging greenhouse gases into the air is explicitly ruled out as a matter that we can have regard to
under section 59(5) of the EEZ Act, and discuss this further in section 5.1.2.

2.4 Procedural Matters
2.4.1 Section 56 Reports
The EPA commissioned the following reports for us under section 56(1) of the EEZ Act:
A technical review from Oil and Gas Solutions (OGS), received on 8 May 2019.
A Key Issues Report from the EPA (Dr Jack O’Carroll), received on 13 May 2019.
The DMC commissioned the following report under section 56(1) of the EEZ Act:
a) Conditions Report from Ms Rachel Ducker, received on 25 June 2019.
Further, on 17 May 2019, we also requested a copy of the following report on uncertainties that was
prepared for the EPA for a previous OMV New Zealand Limited marine discharge application
(EEZ100017):
a) “Dealing with uncertainty - OMV marine discharge consent application” - from Dr Robert
Lieffering, received on 3 July 2018.
All the reports commissioned under section 56(1) of the EEZ Act were made available on the EPA
website.

2.4.2 Joint Processing
One of the key issues raised by submitters in opposition was the ‘disjointed’ processing of OMV’s
applications in relation to the EAD Programme in its entirety.
The issues created through not processing the applications together have been summarised in the
following exert from a submitter in opposition:
“The exclusion from public scrutiny of most aspects of this application prevents thorough
independent assessment of acute (temporary or permanent) and cumulative effects on the
EEZ100018
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environment and existing interests, despite their being required by the EEZ Act s 39(1)(d)
and 59(2)(a)(i). In respect of natural justice, cumulative effects of the EAD programme, of
which the discharge of harmful substances is only one part, should not be assessed
independently of the effects from other activities in the programme.
All the marine consent and discharge consent applications (notified and non-notified)
associated with OMV GSB Ltd’s EAD programme should be assessed jointly (EEZ s 44),
and with public input. This would help to provide EPA with a proper understanding of the
risks of exploratory drilling and discharges, particularly the immediate risks and hazards
associated with the drilling. It would also help to provide a better understanding of the
cumulative effects of adding these activities to what is a rapidly changing physical, chemical
and biological oceanographic regime”. 3
OMV acknowledges that a non-notified marine consent application for the EAD Programme for the
drilling and associated activities is required. At the time of the hearing, no application had been lodged
with the EPA. We have since been advised by the EPA that on 9 August 2019, OMV lodged a marine
consent application for the exploration drilling activities for their EAD programme within the GSB.
In our decision-making we are directed by the provisions of the EEZ Act and note that, regarding joint
processing, section 44(1) and (2) of the EEZ Act states:
(1) This section applies if—
a)
The Environmental Protection Authority receives more than 1 application for a
marine consent in relation to the same proposal (related applications); and
b)
At least 1 of the related applications must be publicly notified under section
46(1)(b)(i); and
(c)
the EPA considers that—
(i)
the related applications should be heard (if more than 1 are to be heard) at
the same time and place; or
(ii)
decisions on the related applications should be made on the same date.
(2) The EPA may extend a time period that applies to the processing of the related
applications in order to ensure that—
(a)

they are heard (if more than 1 are to be heard) at the same time and place:

(b)

decisions on the related applications are made on the same date.

Section 44(1) of the EEZ Act therefore provides the EPA with the discretion to decide whether related
applications should be heard at the same time and place and if decisions on related applications
should be made on the same date.
Following receipt of OMV’s marine consent application on 9 August 2019, the EPA considered whether
to exercise discretion based on section 44 of the EEZ Act to align the hearing processes of the related
applications to allow the related applications to either be heard at the same time, or decided on the

3
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EEZ100018

OMV - Marine Discharge Consent

10

same date. The EPA, for the reasons in the Record of Consideration, has decided that OMV’s
applications are to be heard and decided separately.4
We have been appointed by the EPA to hear and decide OMV’s application (EEZ100018) for marine
discharge consent only. We acknowledge the concerns raised by submitters on this matter, however,
given what we have set out above, and the further to discussion in section 5.1.1 below, we have not
addressed this matter further.

2.5 The Hearing and Decision-making Process
2.5.1 The Hearing
The hearing was held in Dunedin at the Distinction Dunedin over three (3) days between 30 July and 1
August 2019.
The hearing was closed on 30 August 2019.

2.5.2

Who we heard from

Over the course of the hearing we heard from the Applicant and submitters.
The following is a brief summary of the Applicant’s legal submissions and evidence, and those
submitters we heard from.
Mr Winchester provided the opening legal submissions on behalf of OMV. They set out, among other
matters, a succinct synopsis of the case before us, being:
2. The consent is to permit the possible discharge of trace amounts of harmful substances
from deck drains, an activity associated with an Exploration and Appraisal Drilling
Programme (EAD Programme) in the Great South Basin.
3. The application is being made out of an abundance of caution. It is OMV's intention that
the EAD Programme will take place without any harmful substances being spilled on the
decks of a MODU at all. As such, there may not ever be a need to rely on this consent
and nor might there be an event that would result in a discharge.
4. If a spill to deck does occur, it would be cleaned up immediately. After clean up
procedures have taken place, trace amounts of the substance may remain on the deck
that cannot be detected by the human eye. Those trace elements would ultimately be
washed into the deck drainage system, where they would possibly be removed, or
otherwise substantially diluted and then discharged into the sea.
5. OMV has conservatively assumed that a maximum volume of harmful substances from a
spill, that was then washed into the deck drainage system, would be 250 ml – or a cup.

4

Record of consideration and decision on joint processing and decision making – 30 August 2019
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6. This consent application is unique in that, on a conservative worst case scenario,
whereby:
(a) a spill to deck of a harmful substance occurs;
(b) following clean up procedures, one cup of the harmful substance is left on the deck
and then washed into the drainage system (and is then significantly diluted as a
consequence);
(c) there is a very high level of rainfall which coincides with the spill and the
consequential discharge of the diluted harmful substance from the deck drainage
system; and
(d) the substance is the most harmful substance that could potentially be on board a
MODU during the EAD Programme.
7. On any assessment of the activity to which the application relates, the potential effects on
the marine environment from the ultimate discharge would be negligible or de minimis
(trivial). 5
Mr Mosser,6 the Head of Exploration, Development & Production for OMV Exploration & Production
GmbH, provided an overview of OMV New Zealand Limited’s national operations. He also discussed
OMV’s Corporate Principles, Code of Conduct and Health, Safety, Security and Environment (HSSE)
priorities, OMV’s approach to HSSE, as well as OMV New Zealand Limited’s policies and procedures
to prevent discharges of harmful substances from deck drain, and confirmed that OMV would comply
with these, as they are required to. He also described the EAD Programme and OMV’s obligations
under the CMA: 1991.
Mr Hollinger, OMV’s Well Engineering Manager, described the potential MODU(s) and their drainage
systems, how MODU(s) and harmful substances would be selected, and other matters concerning the
operation of MODU(s). Mr Hollinger also discussed the COSL Prospector MODU which has been
contracted by OMV to drill the Tawhaki well, which is the first well within the AOI.
Mr Park, OMV’s HSSE Manager for Australasia, outlined the consultation and engagement with iwi
and stakeholders undertaken as part of this application. Mr Park also responded to the engagement
and consultation matters raised in submissions.
Mr Forrest, an Associate Consultant for SLR Consulting NZ Limited (SLR) provided evidence on the
dilution and dispersion of the harmful substances. In summary he set out that:
“The most ecotoxic substance assessed in the calculations (CI-111) has previously been
approved for use in the Maari field by the EPA in much greater volumes and concentrations
than those that will occur from the MODU deck drainage discharge. The risk to marine

5
6

Opening Legal Submissions for OMV New Zealand Ltd, paragraph 2 – 7.
Mr Mosser, in accordance with the direction by the DMC, has filed written evidence that is identical in substance to the
evidence of Mr Selischi dated 2 July 2019.

EEZ100018

OMV - Marine Discharge Consent

12

organisms from the larger volumes and concentrations possibly being discharged in the
Maari Field were assessed by the EPA as being negligible, and thus I asses the risk to
marine organisms in the GSB AOI beyond a zone of reasonable mixing/influence from the
MODU are likely to be de minimis (trivial).”7
Mr Govier, the Asia-Pacific Technical Discipline Manager–Marine Science at SLR, provided an
assessment of the proposed activity against the statutory considerations, including the section 59
matters, and discussed the proposed conditions in response to the commentary in the Conditions
Report. For the reasons set out in his evidence, and the evidence presented by OMV’s other expert
witnesses, he considered that, subject to the adoption of the proposed conditions and the
implementation of the management procedures and mitigation measures identified in the IA, any
adverse effects associated with the activity would be negligible.
We also had representations from the following submitters:
a) Joshua O’Rouke – Petroleum Exploration and Production Association of New Zealand – Support;
b) Dr Brenda Stebbings – oppose;
c) Ms Jen Olsen – oppose;
d) Sir Alan Mark – oppose;
e) Ms Gisele Laven representing Elayne Hill – oppose;
f)

Mr Robert Guyton representing himself – oppose;

g) Mr Robert Guyton representing Mr Denis Bartley – oppose;
h) Ms Kathryn Nevell – oppose;
i)

Mr Adam Currie – Oil Free Wellington – oppose;

j)

Mr Adam Currie representing himself – oppose;

k) Dr Linn Hoffman – expert witness for Adam Currie;
l)

Mr Lyndon DeVantier – Climate Justice Taranaki Incorporated – oppose;

m) Mr Lyndon DeVantier representing himself and Ms Catherine Cheung – oppose;
n) Mr Urs Singer – oppose;
o) Ms Amanda Larsson – Greenpeace New Zealand – oppose;
p) Ms Sally Couper – oppose;
q) Ms Alva Feldmeier – oppose;
r)

Ms Jenny Campbell – oppose;

s) Ms Jacquetta Burleigh – oppose;

7

Evidence of Mr Reid William Forrest on behalf of OMV GSB Limited, paragraph 8.
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t)

Ms Liz Palmer – oppose; and

u) Ms Fiona Clements – Sustainable Dunedin City – oppose.
Themes raised by the submitter in support in his presentations included:
 The consent is part of the wider EAD programme which, if successful, will provide positive benefits
to New Zealand through royalties and corporate taxes, as well as positive regional benefits;
 Any effects associated with the consent will be minor and can be appropriately managed by best
practise operational procedures and consent conditions;
Common themes raised by submitters in opposition in their presentations included:
 The DMC should refuse this application and instead, jointly process this notified application with the
planned non-notified application(s) for the other aspects of OMV’s EAD programme with the
preferred option of public notification for all activities which require consent under the EEZ Act;
 Cumulative effects consideration needs to be expanded to include the effects of the entire EAD
programme as this consent is one of many required under the EEZ Act for the programme;
 There are many uncertainties and inadequacy of the information in the application including details
on ecotoxicity and the nature of the harmful substances to be discharged, the volumes and frequency
of the discharges, and the types of the MODUs to be used – insufficient information has been
provided by OMV to enable the DMC to make its decision on the “best available information”;
 The effects on climate change as a result of the EAD Programme should be considered;
 The contribution to ocean acidification as a result of the EAD Programme has not been adequately
addressed;
 There has been inadequate consultation with existing interests and other stakeholders; and
 There has been a misrepresentation of the economic benefits as a result of the application and wider
EAD programme.
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3

The Existing Environment and Existing Interests
Section 39 of the EEZ Act requires the IA to describe, among other things, the existing environment. It
also requires the IA to identify persons whose existing interests have the potential to be adversely
affected by the activity and to identify the effects of the activity on existing interests.
Section 4 of the IA, some submissions, expert evidence, and representations given at the hearing
described the existing environment of the AOI and the broader GSB environment. We accept that the
existing environment is as set out in those documents.
Section 5 of the IA, some submissions, expert evidence, and representations given at the hearing
identified persons whose existing interests may potentially be affected by the activity and identified the
effects of the activity on existing interests. Again, we accept that the existing interests have been
identified and, other than the concern regarding engagement agreements noted by Te Ohu Kaimoana
(Te Ohu), as referred to later in this decision, no party raised any issues about other existing interests
not otherwise identified.
Given that the existing environment and existing interests have been fully described, and that they
were not contested at the hearing, we accept those descriptions and provide a brief summary below.

3.1 Biological Environment
3.1.1 Plankton, Primary Productivity and Benthic Invertebrates
Primary producers (or ‘plankton’ as they are collectively known) inhabit the pelagic zone (water
column) of the world’s oceans. Plankton travel with the ocean currents, and although some plankton
can move vertically within the water column, their horizontal distribution is primarily determined by
surrounding currents. Plankton fulfils the primary producer role in the ocean and forms the basis of the
marine food web.
The number of primary producers in the water column is the result of factors including ocean currents,
climate, and bathymetry that cause upwelling and create nutrient-rich waters. When these conditions
are present, they can be ideal for the growth of plankton, which benefit the plankton-consuming
animals.
Section 4.2.1 of the IA has further information on primary producers. However, we note that the IA
states there are no known areas within the AOI which have a significant or important upwelling or
primary productivity.
The offshore location of the GSB off the continental shelf means that benthic ecosystem is dominated
by soft sediment habitats, with benthic communities that are often characterised with such habitats
however, there may also be smaller areas of harder sediment type habitats which supports the
communities typically found in such habitats including potential for cold water corals.
Section 4.2.2 of the IA has further information on the benthic ecosystems.
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3.1.2 Fish Species
The fish populations within the AOI are represented by various demersal and pelagic species similar
to the respective offshore environments around New Zealand.
The AOI is a known spawning area for Black Oreo and due to the limited data available it cannot be
discounted that there are no other spawning habitats within the AOI.
Section 4.2.3 of the IA has further information on fish species present within the AOI.

3.1.3 Marine Mammals
A total of 48 species of cetaceans (both toothed and baleen whales) have been recorded in New
Zealand waters, of which 24 species have been determined to have either a ‘likely’ or ‘possible’
presence with the AOI.
Sections 4.2.6 (Cetaceans) and 4.2.7 (Pinnipeds) of the IA describe the marine mammals that may be
present in the AOI.

3.1.4 Seabirds
New Zealand’s marine waters support the most diverse seabird collection worldwide, with over 86
different species present, 84 of which breed here. Foraging seabirds can often use MODU(s) as
perching opportunities.
Section 4.2.8 of the IA has further information on seabirds.

3.1.5 Marine Reptiles
Marine reptiles can be found within New Zealand’s coastal waters however, this is typically within the
northern and north eastern coastline of the North Island, and normally during summer months when
warmer ocean currents are present.
Given its south eastern location off the South Island, it is not expected that marine reptiles would be
routinely present as far south as the AOI.
Section 4.2.5 of the IA has further information on marine reptiles.

3.1.6 Cephalopods
Octopus and squid are the most commonly found cephalopods around the GSB region; however, the
proposed well locations are most likely beyond what is considered core octopus habitat (i.e. around
reefs).
While not important waters for New Zealand’s squid populations, there is the potential that squid could
be present within the AOI.
Section 4.2.4 of the IA has further information on cephalopods.
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3.1.7 Sensitive Environments
Some sensitive environments (as described in Schedule 6 of the Permitted Activity Regulations 2013)
have been identified as possibly being be present within the AOI. We note that, if present, these
environments would be located on the ocean floor approximately 1.3 kms below any MODU and the
potential discharge activities.
Section 4.3.2 of the IA has further information on sensitive environments.

3.2 Existing Interests
3.2.1 Cultural Interests
Sections 4.4 and 5.1 of the IA provides a brief overview of the iwi (tribes), hapū (sub‐tribes), and
whānau (families) along the stretch of coastline inshore of the AOI and describes any marine attributes
of cultural interest within their rohe (territories/boundary).
The coastline inshore of the AOI is of relevance to Ngāi Tahu and Ngāi Tahu Whānau and is known as
Te Moana Tapokopoko a Tawhaki. Ngāi Tahu also hold a special interest in the offshore area, which
includes the AOI, through their exercise of mana whenua and mana moana.
The relationship with this area is recognised through the Ngāi Tahu Claims Settlement Act 1998, this
includes ‘individuals who descend from the primary hapū of Waitaha, Ngāti Mamoe, and Ngāi Tahu,
namely Kāti Kurī, Kāti Irakehu, Kāti Huirapa, Ngāi Tuahuriri, and Kai Te Ruahikihiki’.
The IA identifies that Ngāi Tahu is comprised of 18 Papatipu Rūnanga within Te Waipounamu.8 Each
of these Papatipu Rūnanga exist to uphold the mana of their people over the land, the sea and the
natural resources. Each of the 18 rūnanga appoints a tribal member to represent its interests at Te
Rūnanga o Ngāi Tahu, the governing council overseeing the tribe’s activities.
The IA provided a summary of the Papatipu Rūnanga that OMV has engaged with as part of their
application and wider EAD programme, namely:
 Ngāi Tahu;
 Te Rūnanga Awarua;
 Te Rūnanga o Ōtākou;
 Kāti Huirapa Rūnaka ki Puketeraki; and
 Te Rūnanga o Moeraki.9
In term of historical claims under the Treaty of Waitangi, there are two statutorily acknowledged areas
relevant to the AOI.10 These are:
a) Te Tai o Arai Te Uru (the Otago CMA); and
b) Rakiura/Te Ara a Kiwa (the Stewart Island and Foveaux Strait CMA).

OMV GSB Limited – Marine Discharge Consent Application - Impact Assessment at Section 4.4.
Ibid at Section 5.3.1
10
OMV GSB Limited – Marine Discharge Consent Application - Impact Assessment at Section 5.1.4
8
9
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The statutory acknowledgement of these areas relate to the CMA with the closest being Te Tai o Arai
Te Uru, situated approximately 24 km from the AOI, and therefore not likely to be affected by the
discharges associated with this application.
Under part (f) of the definition of existing interest any protected customary right or customary marine
title recognised under the Marine and Coastal Area (Takutai Moana) Act 2011 (MACAA) is an existing
interest. As described in the IA, there are no such areas within or in proximity to the AOI which would
be impacted by the activities which are the subject of this application. 11
Separate from and in addition to commercial fisheries assets provided under the Māori Fisheries Act
2004, iwi hold customary fishing rights under the Fisheries (Kaimoana Customary Fishing) Regulations
1998, these are discussed below.

3.2.2 Fishing Interests
Commercial fishers who hold quota and use the AOI as part of their fishing activity have an existing
interest in the application.
The AOI is located within Fisheries Management Area 3 (South East (Coast)) and majority of
commercial fishing undertaken in the vicinity of the AOI is concentrated around coastal fisheries and
deep‐water fisheries along the continental shelf. Due to the water depth at the AOI, the primary
commercial fishery in the vicinity is the bottom‐trawl fishery for various species of Oreo with the
potential for some hoki and squid fishing.
Commercial fishing interests in the vicinity of the AOI are set out in section 4.5.2 of the IA.
Under the Māori Fisheries Act 2004, recognised iwi were allocated fisheries assets such as fishing
quota. While allocated to iwi individually, these iwi fisheries interests are collectively managed by Te
Ohu.
Te Ohu refer to the nature of their existing interests in their submission in relation to the customary
commercial fishing rights and interests held by iwi, along with the customary non-commercial rights
and interests exercised by iwi and their hapū.
Further to the Te Ohu managed quota, Ngāi Tahu Seafood also manages its own fisheries assets as
well as the fisheries settlement assets owned by Ngāi Tahu Fisheries Settlement Limited. Key species
managed under Ngāi Tahu Seafood are kōura (rock lobster/crayfish), paua, rāwaru (blue cod), tio
(Bluff oysters), and kūtai (greenshell mussels) which are primarily inshore / coastal water species.
Separate from, and in addition to, commercial fisheries assets provided under the Māori Fisheries Act
2004, iwi within the South Island hold customary fishing rights under the Fisheries (South Island
Customary Fishing) Regulations 1999. These regulations were developed as a result of the Treaty of
Waitangi (Fisheries Claims) Settlement Act 1992 and the Ngāi Tahu Claims Settlement Act 1998.
Under these regulations, iwi may manage customary food gathering within the rohe moana for which
they are tangata whenua.

11

Ibid at 5.1.6
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The IA identifies that there are a number of mātaitai reserves and taiāpure along the shoreline
adjacent to the AOI however, the nearest of these areas is over 24 km from the AOI and therefore,
these areas would not be impacted by the activities which are the subject of this application.12
Customary fishing interests in the vicinity of the AOI are set out in section 4.4.6 and 5.1.5.1 of the IA.
Regarding recreational fishing, given the significant distance from shore of the proposed well
locations, the number of recreational fishing vessels that might venture close to the AOI are minimal.

3.2.3 Other Potential Interests
Maritime traffic (including commercial shipping) has not been identified as an existing interest in
relation to this application, as the discharge will not affect their operations.

4

Statutory Framework

4.1 Introduction
The statutory framework of the EEZ Act under which this decision has been made can be separated
into the following headings:
a) Purpose and Principles of the EEZ Act;
b) Section 20B – Restrictions on Discharges of Harmful Substances from Structures and Submarine
Pipelines;
c) Decision-making Criteria; and
d) Information Principles.
The relevant sections of the EEZ Act that apply to the headings above have been provided in full in
Appendix 3.
There are regulations and other laws relevant to our decision-making, and these must be taken into
account under sections 59(2)(k) and (l) of the EEZ Act. Where relevant, these are discussed later in
this decision.

4.2 Purpose and Principles of the EEZ Act
Section 10(1) of the EEZ Act sets out the purpose of the EEZ Act and also requires consideration of
the decision-making criteria (section 10(3)(a)), which are set out in sections 59 and 60 of the Act, and
the information principles, which are found in section 61. These provisions are in Appendix 3, and our
findings, are discussed later in this decision.
Section 11 of the Act confirms that New Zealand’s international obligations are implicit in the EEZ Act.

12

OMV GSB Limited – Marine Discharge Consent Application - Impact Assessment at Section 5.1.5.1.
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We note that section 12 of the EEZ Act outlines the specific actions that the EPA (and this DMC) must
undertake in order to recognise and respect the Crown’s responsibility to give effect to the principles of
the Treaty of Waitangi.

4.3 Section 20B – Restrictions on Discharges of Harmful Substances from
Structures and Submarine Pipelines
As already set out in Table 1, section 20B of the EEZ Act restricts the discharges of harmful
substances from structures and submarine pipelines into the sea or into or onto the seabed of the EEZ
unless they are authorised by or under the EEZ Act. OMV is seeking marine discharge consent under
this section as set out in its application.

4.4 Decision-making Criteria
Sections 59 and 60 of the EEZ Act set out the matters we must consider in coming to a decision on an
application for marine discharge consent.
There is no hierarchy in the extensive list of matters that must be taken into account under sections
59(2) and 59(2A) of the EEZ Act. The relative importance of these considerations depends on the
specifics of the application.
The proposed marine discharge activity is taking place in the EEZ, but we are required to consider
effects that may occur from allowing the activity, including those that may occur outside the EEZ. This
requirement is important, as for some activities, there is the potential adverse effects to occur within
the CMA. We address this later in Section 12 of the decision.
Section 59(2)(m) of the EEZ Act requires us to consider any other matter we think is relevant and
reasonably necessary to determine the application. We consider these ‘other matters’ later in this
decision.
Sections 59(2) and 59(2A) of the EEZ Act set out matters we “must take into account”. Section 59(3)
states we “must have regard to” EEZ policy statements, any submissions or evidence given to us, any
advice or reports we have sought, and any advice received from the Māori Advisory Committee.
Where applicable, we have had regard to these matters in reaching our decision. We note here that
there are no relevant EEZ policy statements, and we did not receive any advice from the Māori
Advisory Committee.
We further note that pursuant to section 59(5) of the EEZ Act, we have not given regard to:
a) Trade competition or the effects of trade competition; or
b) The effects on climate change of discharging greenhouse gases into the air; or
c) Any effects on a person’s existing interest if the person has given written approval to the
proposed activity.
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4.5 Information Principles
Section 61 of the EEZ Act identifies the matters which the EPA must do when considering an
application.

4.5.1 Full Use of Powers
We are satisfied that we have made full use of our powers to request and access information
therefore, consider we have met our responsibility under section 61(1)(a) of the EEZ Act.
In this case, we have had the benefit of:
a) The application by OMV and the IA (including supporting technical documents);
b) The completeness assessment by the EPA;
c) The reports requested under section 56 of the EEZ Act as identified in paragraphs 35, 36 and 37;
d) Submissions, including from parties with existing interests that may be affected by the application
(refer to Appendix 2);
e) Opening and closing legal submissions on behalf of OMV;
f)

Expert evidence, both written and oral, which was subject to questioning by us; and

g) Non-expert evidence and representations in support of submissions, also subject to questioning
by us.
In making our decision on this application, we did not seek any specific advice from Ngā Kaihautū
Tikanga Taiao.

4.5.2 Best Available Information
Pursuant to section 61(1)(b) of the EEZ Act, we must make our decision based on the best available
information. “Best available information” is defined in section 61(5) of the EEZ Act. It is important to
note that best available information is not necessarily ‘all available information’ and we are required to
exercise judgement about what information is the best available information for this application, having
regard to issues of cost, effort and time.
We accept there was uncertainty with respect to some of the information in the OMV application. As
identified within the Key Issues Report, and acknowledged by all parties, that there were two key
information uncertainties, being:
i. not knowing the deck drainage system as the MODU(s) had not been contracted; and
ii. the volumes of harmful substances would be used on the MODU(s).
However, the information provided in the application was based on a typical deck drainage system
and a ‘worst case scenario’ discharge of harmful substance use. Additionally, the conclusions in the
Key Issues Report, as supported by the OGS Report, confirmed that while there were uncertainties
there was sufficient information to understand the potential effects of the activity.
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We further note that in its evidence, and further described during the hearing process, OMV confirmed
that it had since contracted a MODU for the first drilling activities with a deck drainage system which
meets the requirements as outlined in the Proposed Conditions.13 OMV also provided additional
information on the ‘worse-case’ hazardous substance (Sodium Hypochlorite) that may be discharged.
Based on the above, and for the reasons that follow, we are satisfied that we have made our decision
based on the best available information in accordance with section 61(1)(b) of the EEZ Act.

4.5.3 Uncertainty or Inadequacy of Information
We are satisfied that we have taken into account any uncertainty or inadequacy in the information
available in accordance with section 61(1)(c) of the EEZ Act.
In accordance with section 61(2) of the EEZ Act, if the information available is uncertain or
inadequate, we must “favour caution and environmental protection”.
Section 61(3) then states that, if favouring caution and environmental protection means that an activity
is likely to be refused, we must first consider whether taking an adaptive management approach would
allow the activity to be undertaken.
We note that, as stated in section 64(1AA)(b) of the EEZ Act, an adaptive management approach is
not available for marine discharge consents and accordingly we have not considered one.
As already set out in paragraph 122, there are uncertainties in the OMV application which were
identified within the Key Issues Report. These uncertainties were also a central focus of the
submissions received in opposition to the application.
Further, with respect to addressing uncertainties, as identified in paragraph 37, we also took direction
from the report prepared by Dr Lieffering.
On this basis, while there were initially uncertainties as to the MODU and the substances discharged,
we are satisfied, based on the evidence before us, that there is very little or no uncertainty as to the
effects from the proposal. We address the effects below.
Therefore, we find that the provisions of section 61(2) of the Act are satisfied as there is very little or no
uncertainty as to the effects on the environment, and that any remaining uncertainties are addressed by
the conditions of this consent.

5

Context for Consideration and Evaluation
The EEZ Act requires us, in sections 59, 60 and 61, to take into account a number of matters when
considering an application for marine discharge consent. We address these below.
We also note that section 59(2)(j) of the EEZ Act requires us to take into account “the extent to which
imposing conditions under section 63 might avoid, remedy, or mitigate the adverse effects of the
activity”.
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We have wide discretion in terms of imposing conditions on this application and have carefully
considered the conditions proffered by OMV which have been reviewed and commented on by Ms
Ducker, and also the evidence of Mr Govier.

5.1 Legislative Restriction
Under the EEZ Act there are legislative restrictions against us considering two key matters that were
central themes of submissions in opposition to the application. These matters are:
a) Joint processing; and
b) Climate Change.
These matters are discussed further below.

5.1.1 Joint Processing
As stated previously in section 2.4.2, regulation 16(1) of the D&D Regulations classes the discharge of
a harmful substance from offshore processing drainage as a publicly notified application process for a
marine discharge consent. Consent for some of the more substantive EAD activities can be processed
on a non-notified basis.
Submitters raised concern over the restriction of meaningful public input into petroleum exploration
and drilling applications dictated by the requirements of the EEZ Act. While presenting her submission
in opposition, Ms Olsen noted:
“I think that the process of decision-making has been broken down in such small sections
that we are devoting an extraordinary amount of energy to an almost irrelevant part of the
activity, as a whole, and ignoring the totality of it. 14”
With respect to the inapprorpiate process by the EPA and joint processing, Mr Winchester in his
closing submission noted that the EEZ Act was not helpful to submitters and that the correct forum for
addressing the submitters’ process frustration was Parliament. He stated:
“The first is the suggestion by numerous submitters that OMV has not been transparent in
pursuing this application and is somehow unfairly taking advantage of a legal loophole to
avoid fronting up to issues submitters want to make about climate change and fossil fuel
use. That is not accepted.
In my submission, the EPA in this DMC is not the correct forum for this issue and these
concerns to be raised. If people have concerns about the process, and again those concerns
are heard and understood, this is fairly and squarely an issue for Parliament. The law is what
it is and everyone is bound by that. And if people think that that is wrong, then it's up to them
to persuade Parliament to change the law.
In that respect, Parliament recently changed the Crown Minerals Act to remove the ability to
seek or issue further offshore exploration permits for oil and gas. And in doing so, Parliament

14
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also consciously and deliberately preserved existing oil and gas exploration permits and can
only be assumed to know that in doing so, it preserved and locked in the legal obligations set
out in permits between the Crown and permit holders 15”
In summary, as previously stated in Section 2.4.2, the EPA considered whether to exercise discretion,
in accordance with section 44 of the EEZ Act, to align the hearing processes of the related
applications to allow the related applications to either be heard at the same time, or decided on the
same date. The EPA, for the reasons in the Record of Consideration, has decided that OMV’s
applications are to be heard and decided separately.

5.1.2 Climate Change
Concern over the contribution of petroleum use to climate change was another central theme of the
submissions in opposition and the repesentations made to us at the hearing.
While we did allow submitters to express their concerns on climate change during their presentations,
we made it very clear that the effects on climate change of discharging greenhouses gases into the air
is explicitly ruled out as a matter which we can have regard to under s 59(5) of the EEZ Act. Therefore,
as their concerns were primarily associated with the greenhouse gas discharges associated with
petroleum use, we must not have regard to this matter in our decision on the application before us.

6

Potential Effects on the Marine Environment and Existing
Interests

6.1 Introduction
Sections 59(2)(a) and (b) of the EEZ Act require us to take into account the effects of allowing the
activity on the environment and/or existing interests. Section 59(3) of the EEZ Act requires us to have
regard to submissions and evidence, any advice provided to us in relation to the application and any
advice received from Ngā Kaihautū Tikanga Taiao.
This section sets out our understanding of the key potential effects of the marine discharge activity on
the environment and existing interests based on the IA, submissions, and the expert and non-expert
evidence. It also outlines our findings on these potential effects.
We have applied the definition of “effect” in section 6 of the EEZ Act and have considered any
potential cumulative effects and potential effects of low probability but high potential impact.
The key potential effects of the discharge activity are categorised under the headings below.

15

OMV GSB Hearing Transcript - Day 3, 1 August at page 26, line 5.
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6.2 Marine Environment
6.2.1 Effects and Findings
There is potential for harmful substances that are ecotoxic to be discharged into the marine
environment as part of the normal operating procedures on the MODUs.
We accept that, while unlikely to occur, any discharges of trace amounts of harmful substances from
deck drainage to the marine environment are likely to be intermittent and for a short duration.
We agree with the Applicant’s evidence that should any trace amounts of harmful substances make it
into the deck drainage system following the spill clean-up procedures described, the concentrations of
harmful substance within the product will be diluted in the settling tank. Upon discharge to the marine
environment, the harmful substance would further be rapidly dissipated and diluted, to the extent that
ecotoxicity effects on the marine environment will be negligible. In addition, we accept that the
discharges of trace amounts of harmful substances will be immeasurable in the receiving water
beyond the 200 m zone of influence from the point of discharge due to the high energy GSB marine
environment.
To further explore that likelihood of discharges occurring, we asked OMV to provide a ‘Harmful
Substance Spill Record’ for exploration drilling at other sites. In their response on behalf of OMV, Mr
Winchester & Mr Harwood noted that there had been one spill (21 January 2014) whilst drilling the
Matuku-1 exploration well in Taranaki Basin with the Kan Tan IV semi-submersible MODU. The event
resulted in less than 2 litres of rainfall consisting of water-based mud with a polymer containing HSNO
(classification 9.1C) spilled into the sea. Immediate action was taken to stop the overflow and contain
as much of the spill in the deck drainage as possible. As a direct result of the spill incident, OMV New
Zealand Limited made operational changes to address the loss of primary containment which have
been carried forward by OMV for other operations16.
Regarding the matter raised by submitters of unplanned discharges as a result of large seas and
waves washing over the deck during drilling operations, we questioned the applicant on sea state,
especially the large waves and when wave height would put a restriction on drilling.
In response to sea state and OMV’s operations, in his closing legal submissions, Mr Winchester
stated17:
“Finally, in response to a question about the dimensions and deck height of the COSL
Prospector, Mr Hollinger has advised that:
a. The main deck is 20 m above water in drilling mode;
b. The air gap (lower part of the rig to the water level) is 12 m for drilling; and

16

Memorandum of Counsel on Behalf of OMV Responding to DMC Request for Information Regarding Harmful Substance Spill
Record for Exploration Drilling Dated: 1 August 2019.
17
Written Record of Oral Right of Reply Legal Submissions for OMV GSB Limited on 1 August 2019, paragraph 31.
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c.

In case of storms and large waves the “survival” mode configuration has the main
deck at 22 m above water level.”

Mr Winchester’s statement was justified further by way of a memorandum provided after the hearing
had adjourned 18 .The response specifically outlines that there are strict operational procedures related
to severe weather that require works to cease in the event that significant wave height is in excess of
6m. Further, the MODU would disconnect from the drilling equipment if significant wave height is in
excess of 7.5 m. OMV also ensures that when drill activities are suspended harmful substances are
not used and are stored in the specific hazardous substance containment areas.
We invited parties to respond to the additional information in Mr Winchester’s memorandum, with
response being received from four submitters.19 They considered the question relating to the effects of
a 23 m wave had not been sufficiently responded to. We do not share this position of the submitters,
and consider that the response provided by Mr Winchester at the hearing and further supported by the
5 August 2019 memorandum provides sufficient information to enable us to be satisfied that the
likelihood of a discharge during extreme wave events and/or severe weather events is negligible. Our
reasons for this are based on the operational controls in place to stop drilling activities and disconnect
from the drill rig at set wave heights well below the 23 m height.
As described in paragraph 82, it is possible that some sensitive environments are present in the AOI.
However, given the water depth at the proposed well sites (approx. 1.3 km deep), we accept that any
discharge is unlikely to make contact with these habitats in concentrations that would have any
measurable influence.
There is potential for cumulative effects from exposure to ecotoxins if the 200 m zone of influence
around any well location overlaps with any other zone of influence. With respect to cumulative effects,
we note that the IA20 and Mr Govier’s evidence21 both confirm that there will be no overlap between the
zone of influence of any well location. Any discharges that do occur will also experience rapid
dissipation and dilution in the marine environment. Therefore, we are satisfied that any cumulative
effects on the marine environment arising from the discharge of trace elements of harmful substances
from deck drainage will be negligible.
Finally, the issue of ocean acidification was raised by several submitters in opposition to the
application. Mr Currie (submitter in opposition) directed Dr Hoffman (Mr Curries’ expert witness) to
provide expert evidence on ocean acidification. During her presentation22, we asked Dr Hoffman to
establish a direct linkage between the discharge to which OMV’s application relates and ocean
acidification.

18

Memorandum of Counsel on Behalf of OMV Responding to DMC Request for Information Regarding Harmful Substance Spill
Record for Exploration Drilling Dated: 5 August 2019, paragraph 9.
19
Comments from parties in response to DMC Minute 9 dated 9 August 2019 – Further information requested at the hearing.
20
OMV GSB Limited – Marine Discharge Consent Application - Impact Assessment at Section 7.3.6.
21
Evidence of Mr Dan Govier on behalf of OMV GSB Limited, paragraph 47.
22
OMV GSB Hearing Transcript – Day 2, 31 July 2019 at page 33.
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We were not satisfied that any linkage was established by Dr Hoffman and note that no further
evidence was provided on the matter. Therefore, we conclude that there are no ocean acidification
effects that can be contributed to the discharge activities for which consent is sought.
Overall, we find that any effect on the marine environment as a result of a discharge of trace amounts
of harmful substance from any MODUs working within the AOI will be negligible.

6.3 Existing Interests
6.3.1 Effects and Findings
The existing interests within or near the AOI are discussed within section 3.2 of this decision. These
include deep-water commercial fishers, customary fishers and the associated quota holders.
The key potential adverse effects on existing interests are:
a) Commercial Fisheries Impacts;
b) Exposure of fish and their habitat to harmful substance discharges, causing ecotoxicity; and
c) Cultural values (including the mauri of the marine environment and the exercise of mana whenua
and mana moana).
Commercial Fisheries Impacts
Due to the highly mobile nature of the fish (primarily Oreo) which are targeted by fishers in the AOI, it
is considered that existing commercial fishing interests are not restricted to the AOI, and these
activities can occur at the same time as the proposed activity within the Fisheries Management Area 3,
and the wider GSB region.
Regarding interference with other vessels, as described in the IA and the evidence of Mr Govier 23, we
accept that no commercial fishers will be in close contact with the MODU or any discharge that may
potentially occur due to:
a) A 500 m non-interference zone is to be established around the MODU(s) while in New Zealand
waters; and
b) In line with the recommendation under the New Zealand Nautical Almanac - Notice to Mariners,
any vessels should remain 5 nautical miles clear of any offshore installation.
Ecotoxicity impacts on commercial species
Regarding any ecotoxicity effects on commercially fished species, for the reasons set out in section
6.2 above, we find any adverse effects on these species to be negligible.
Impacts on cultural values
As described in section 3.2.1, the IA identifies the cultural environment around the AOI and recognises
the special interests and values held by iwi groups, primarily Ngāi Tahu and Ngāi Tahu Whānau,
through their exercise of mana whenua and mana moana.
23

Evidence of Dan Govier on behalf of OMV GSB Limited, paragraph 45.
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We heard evidence from Mr Park24 on behalf of the Applicant describing the engagement that occurred
with the five key iwi and hapū organisations (being Te Rūnanga Ngāi Tahu, Te Rūnanga o Awarua, Te
Rūnanga o Ōtākou, Kāti Huirapa Rūnaka ki Puketeraki and Te Rūnanga o Moeraki), particularly since
the award of exploration and appraisal permits, with both senior and environmental staff of OMV
meeting with iwi and hapū groups.
Mr Park advised that the focus has been on building meaningful relationships, that consultation was
ongoing and that he accepted a lot of the engagement that had occurred was within the context of
OMV’s wider EAD Programme. He stated that:
“OMV is committed to continuing engagement with the stakeholders identified at paragraph
18 throughout the GSB EAD Programme and the life of the GSB permit.”
In response to the submission matter raised by Te Ohu as to the need for an engagement agreement
with the Papatipu Rūnanga and Ngāi Tahu iwi and hapū, Mr Park 25 identified that this is not something
that has been raised by Ngāi Tahu or any other party so the matter has not been progressed. Despite
not providing a consultation agreement, Mr Park reiterated OMV’s commitment to ongoing
engagement with iwi and hapū to ensure that they can fulfil their role as kaitiaki of their coastal
environments.
We note that while there was no presentation from Papatipu Rūnanga or any Ngāi Tahu iwi or hapū
representatives at the hearing, a neutral submission was received from Aukaha (prepared by Ms
Kathryn Gale) on behalf of Kāti Huirapa Rūnaka ki Puketeraki, Te Rūnanga o Ōtākou and Te Rūnanga
o Moeraki (Ngā Rūnanga) who are three of the kaitiaki Papatipu Rūnanga of Ngāi Tahu. The key
theme of the submission was the concern over the non-notified consent application process for the
wider EAD programme which the submission acknowledges is outside of this application process. The
submission identifies that they will continue to engage with the applicant and the EPA as part of the
ongoing process to ensure that their primary concerns are appropriately provided for being “the health
and well-being of Takaroa and the future we leave our descendants, mō tātou, ā, mō kā uri a muri ake
nei.”
Based on the evidence provided by Mr Park, acknowledging OMV’s commitment for ongoing
engagement, we do not consider there is a need for a specific engagement agreement between OMV
and Papatipu Rūnanga and Ngāi Tahu iwi and hapū as suggested by Te Ohu.
In terms of the IA, the scope of consideration of the effects on the cultural values and the existing
interests focused primarily on the matters which are identified in the definition of “existing interest”
under the EEZ Act. That being said, we note there is little analysis of the cultural, spiritual and
metaphysical aspects.
As stated previously, acknowledging the submission on the application from Aukaha on behalf of three
Ngāi Tahu iwi and hapū, we also acknowledge the submission by Te Ohu in their role with regard to

24
25

Evidence of Matiu Corrigill Park for OMV GSB Limited, paragraph 15 – 22.
Ibid at paragraph 24 – 25
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iwi interests in ‘fisheries, fishing and fisheries related activities’ and refer to our comments with regard
to impacts on commercial fisheries above.
We recognise the significance that many Māori give to the marine environment as a whole and we are
mindful that that cultural perspective may give rise to a different interpretation and assessment of the
“likely zone of influence”, the extent to which mauri may be influenced, and the associated impact on
kaitiakitanga and other cultural values.
We are also mindful of the findings of the High Court, in terms of section 59 of the EEZ Act, that the
obligation to take such matters into account “involves considering these matters but does not go as far
as having to adopt them or expressly incorporate them into the decision”.26
Notwithstanding, in the context of this application, which is essentially an unintended discharge that
may never occur, we find that the risk of any actual effect is unlikely and the potential impact so low
such that it can be concluded that any potential effects on the cultural environment and existing
interests are negligible. Any potential effects on existing interests will further be avoided or mitigated
through the conditions attached to this consent.
We were persuaded by the evidence of OMV at the hearing that there is a clear intention to continue
to engage with iwi throughout the wider EAD Programme. We were also persuaded that OMV is
committed to ongoing engagement with existing interests and will provide a meaningful opportunity for
Papatipu Rūnanga and Ngāi Tahu iwi and hapū to participate in a proper assessment of future
activities as they relate to the wider EAD Programme.
We accept that we cannot take claims not yet awarded under the MACAA into account in respect of
OMV’s application, as this would be a pre-emption of decisions yet to be made. These claims are not
existing interests under section 59(2)(a), and we have decided that they are not exceptional matters
we should take into account under section 59(2)(m).
Overall, we find that any impacts on existing interests will be negligible due to the:
a) Significant distance offshore of the AOI;
b) Large separation distance (>24 km) between the AOI and any statutory acknowledged or
customary fishing areas; and
c) Rapid dissipation and dilution, and volume, of any potential discharge.

26

Taranaki-Whanganui Conservation Board v Environmental Protection Authority [2018] NZHC 2217 at [226].
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7

Effects on Human Health of Discharge of Harmful
Substances
Section 59(2A)(b) of the EEZ Act requires us to take into account the effects on human health of the
discharge of harmful substances. The key potential effects on human health related to the application
are:
a) Direct exposure to the discharge; and
b) Consumption of fish caught that have been exposed and contaminated by the discharge.
Direct Exposure
The potential for direct exposure of the discharge to humans is remote given the distance of the
operations offshore with the closest well site approximately 46 km from shore. Additionally, when
considering the low concentrations of any harmful substance discharged and the rapid dissipation and
dilution of any discharge, the potential for any harmful substances discharged to make its way to the
shoreline at a concentration that could impact human health is remote.
In terms of direct exposure within the AOI, as previously mentioned, a 500 m non-interference zone by
way of a Notice to Mariners will ensure that other users are required to remain outside of this area
which is beyond the 200 m zone of influence of any discharge. The IA and OMV’s evidence confirm
that this zone will be applied to the MODU(s) for the EAD programme in the GSB. Therefore, this will
further ensure no human contact would be made with the 500 m non-interference.
The health of workers on-board is subject to the requirements of the Health and Safety at Work Act
2015, which is administered by WorkSafe New Zealand, therefore, we have not considered these
matters here.
Consumption of contaminated fish
As explained in section 3.2.2, the main commercial fish species in the AOI is Oreo which is mobile and
migratory. If the fish were to enter the 200 m zone of influence during a discharge from the deck
drains, they would only experience brief and low-level exposure, this is due to the concentrations of
any discharge entering the marine environment and the rapid dissipation and dilution experienced.
Furthermore, no commercial fishing will take place near the MODU(s) due to the 500 m noninterference zone. Additionally, commercial fishers should also be adhering to the 5 nautical mile ‘best
practice’ avoidance zone for offshore installations identified under the New Zealand Nautical Almanac.
Overall, we find that the potential adverse effects on human health arising from the discharge of trace
amounts of harmful substances from deck drainage are negligible.
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8

The Protection of Biological Diversity and Integrity of Marine
Species, Ecosystems and Processes
Section 59(2)(d) of the EEZ Act requires us to take into account the importance of protecting the
biological diversity and integrity of marine species, ecosystems and processes. The potential adverse
effects have been addressed above.
As already set out, we agree with the evidence of OMV’s witnesses that any adverse effects, including
cumulative effects, from the discharge of harmful substances would be negligible On this basis, the
potential adverse effects on biological diversity and integrity of marine species, ecosystems and
processes arising from the discharge of trace amounts of harmful substances from deck drainage are
negligible.

9

The Protection of Rare and Vulnerable Ecosystems and
Habitats of Threatened Species
Section 59(2)(e) of the EEZ Act requires us to take into account the importance of protecting rare and
vulnerable ecosystems and the habitats of threatened species. The potential adverse effects have
been addressed above.
As already set out, we agree with the evidence of OMV’s witnesses that any adverse effects, including
cumulative effects, from the discharge of potentially harmful substances would be negligible. On this
basis, the potential adverse effects on rare and vulnerable ecosystems and the habitats of threatened
species arising from the discharge of trace amounts of harmful substances from deck drainage are
negligible.

10 The Economic Benefit to New Zealand
Section 59(2)(f) of the EEZ Act requires us to take into account the economic benefit to New Zealand
of allowing the application.
The proposed discharge activity is one component of OMV’s EAD Programme. While the applicant
acknowledges that the EAD programme will provide some economic benefit, as this application is
separate from the marine consents required for the EAD programme, any economic benefits of the
wider programme have been disregarded.
The adoption of this position by the DMC was accepted by both the applicant and the submitters who
were present at the hearing. Therefore, we find there is little or no economic benefit to New Zealand
from this marine discharge consent itself.
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11 The Efficient Use and Development of Natural Resources
Section 59(2)(g) of the EEZ Act requires us to take into account the efficient use and development of
natural resources.
As already set out, we agree with the evidence of OMV’s witnesses that any adverse effects, including
cumulative effects, from the discharge of potentially harmful substances would be negligible.

12 The Nature and Effect of Other Marine Management
Regimes
Section 59(2)(h) of the EEZ Act requires us to take into account the nature and effect of other marine
management regimes (MMRs). Section 7 of the EEZ Act defines what a marine management regime
is. These are listed in section 14.2 of this decision and section 2.4 of the IA.
Regarding the Resource Management Act 1991 (RMA), in our view the weighting to be given to the
RMA (and in turn the associated statutory planning documents) comes down to the potential effects
that an activity may have within CMA waters. Such effects will normally decrease with increasing
distance from the EEZ CMA boundary and also the nature and scale of the activity.
For OMV’s current application, the discharges of trace amounts of harmful substances will occur a
significant distance from the CMA boundary (with the closest well approximately 24 km from the CMA
boundary) and the adverse effects within the CMA will be undetectable. For these reasons we find that
the provisions of the RMA are not relevant to this marine discharge application.
We note Mr Govier’s response27 to our question in respect to MODU(s) lighting effects on seabirds,
and acknowledge that, while no consent is required under the EEZ Act, the MODU(s) will have lighting
mitigation to minimise any lighting impacts on seabirds (i.e. the risk of bird strike). There will also be
operational procedures (i.e. trained personnel, contact procedures, etc) in place to deal with bird strike
or other seabird effects.
Notwithstanding the above, OMV is required to comply with any relevant provisions of the MMRs. This
will further ensure additional measures for avoiding, remedying or mitigating adverse effects from the
proposed discharge activity on the environment and existing interests.

27

OMV GSB Hearing Transcript – 30 July 2019, Day 1, page 64.
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13 Best Practice
Section 59(2)(i) of the EEZ Act requires us to take into account best practice in relation to an industry or
activity.
OMV has set out in its evidence, primarily that of Mr Mosser, that it will follow industry best practice and
undertake the requirements set out in the “Environmental Best Practice Guidelines for the Offshore
Petroleum Industry” (Ministry for the Environment, 2006). This is accepted by the DMC.

14 Relevant Regulations and Other Applicable Law
14.1 Relevant Regulations
Section 59(2)(k) of the EEZ Act requires us to take into account relevant regulations. Regulations are
defined in section 4 of the EEZ Act to mean regulations made under the EEZ Act.
We have taken into account the Discharge and Dumping Regulations 2015, particularly
regulation 16(1) which defines the discharge of harmful substances from offshore processing drainage
as a discretionary activity.
We have taken into account regulation 24 of the Discharge and Dumping Regulations 2015:
“The owner of an offshore installation must not operate the offshore installation without an
ESRP (Emergency Spill Response Plan) approved by the EPA.”
As noted earlier, we have also taken the Permitted Activity Regulations 2013 into account in terms of
determining sensitive environments that could be present within the AOI.

14.2 Other Applicable Law
Section 59(2)(l) of the EEZ Act requires us to take into account any other applicable law. We have
taken into account the following relevant statutes and the regulations, rules and policies made under
them:
a) Biosecurity Act 1993
b) Fisheries Act 1996
c) Māori Fisheries Act 2004
d) Health and Safety at Work Act 2015
e) Marine and Coastal Area (Takutai Moana) Act 2011
f)

Marine Mammals Protection Act 1978

g) Maritime Transport Act 1994
h) Resource Management Act 1991
i)

Wildlife Act 1953
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j)

Continental Shelf Act 1964

k) Crown Minerals Act 1991
l)

Hazardous Substances and New Organisms Act 1996.

We have considered the need to avoid duplicating regulations and conditions that will be imposed by
other regulators under other MMRs. To the extent relevant, these laws have been discussed in earlier
sections of this decision.

15 Other Relevant Matters
Section 59(2)(m) of the EEZ Act requires us to take into account any other matter that we consider
relevant and reasonably necessary to determine the application for marine discharge consent.
Section 59(2)(m) of the EEZ Act does not provide us with unlimited scope. We cannot expand on (or
take a different approach to) a specific requirement that Parliament has chosen to confine or regulate
in a particular way. We have therefore considered this section in the context of the specific matters
required to be taken into account by section 59(2) of the EEZ Act, and related matters which have a
bearing on our decision. Importantly, we have been careful to consider whether a matter has been
expressly addressed by another section of the EEZ Act before it could be capable of consideration
under section 59(2)(m). We do not consider there are any other relevant matters that have not been
otherwise addressed in this decision.

16 Purpose of the EEZ Act and Overall Findings
Pursuant to section 10(3) of the EEZ Act, we have taken into account decision-making criteria in
section 59, 60 and 61 of the EEZ Act and have turned our minds to whether granting or refusing
consent best achieves the purpose of the EEZ Act, as set out earlier in this decision.
Overall, we find that the assessment of the activity against section 59 matters was comprehensively
set out in the Applicant’s IA and evidence, namely that provided by Mr Govier. In summary, we find:
a) The potential adverse effects on the environment, including cumulative effects, of any discharge
of trace amounts of harmful substances through the deck drainage will be negligible.
b) The potential adverse effects on existing interests (which are dispersed throughout the
GSB), including the potential effects on commercial fishing activities, will also be negligible.
c) As any adverse effects will be confined to the immediate vicinity of each well location, any
adverse effects will be temporary in nature. The proposed operational procedures, mitigation
measures and conditions imposed on this consent will ensure that the biological diversity of
marine species, ecosystems and processes in the GSB will be protected.
d) While it is acknowledged that this application is for an activity that sits within the wider
scope of the EAD Programme, OMV is required to comply with a number of other legislative
regimes that relate to health and safety and environmental protection. While we
EEZ100018
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acknowledge that not all these legislative requirements are relevant to this application, these
additional measures and approval requirements provide further environmental protections
and minimise potential for discharges to the deck and discharges to the environment.
e) OMV has set out in evidence that it will follow industry best practice in relation to this
application and the wider EAD Programme. Conditions imposed on this consent will assist in
ensuring this occurs.
After considering all the information and evidence presented to us and taking into account the matters
listed in sections 59, 60 and 61 of the EEZ Act, we find that subject to the conditions of consent we
have imposed, granting a marine discharge consent for this activity meets the purpose of the Act.

17 Conditions
Section 62(3) of the EEZ Act states that a marine discharge consent may be issued subject to
conditions. The ability to impose conditions on a marine discharge consent is governed primarily by
sections 63 to 67 (noting that section 64 does not apply to marine discharge consents).
We have considered whether conditions can avoid, remedy, or mitigate any adverse effects of the
activity. We have considered the evidence about the effects discharge activity, the conditions proffered
by OMV to address those effects, and the commentary provided by Ms Ducker in her Conditions
Report. We have also considered the conditions attached to Mr Winchester’s closing legal submission.
We have adopted those conditions as proffered by OMV, as amended by Ms Ducker in her Conditions
Report. However, we note that:
a) Proposed condition 2A, lapse date - we do not agree with Ms Ducker’s position that a lapse date
greater than the 5 years identified within section 85 of the EEZ Act needs to be specified as the
IA states that, as required by their PEP, OMV must drill the first well by July 2021 and further
wells by April and July 2022 otherwise they must surrender their PEP in its entirety. Therefore, if
OMV does not meet the requirements of the PEP they will not be able to undertake any drilling
activities in the AOI beyond July 2022 thus specifying lapse period longer than five years is not
necessary.
b) Proposed condition 12, EPA review condition - we accept the position of Mr Govier28 in his
presentation at the hearing that the condition should be removed as it specifies an EEZ Act
requirement that allows the EPA to review the consent therefore, it is not a condition that OMV
can comply with.
c) Proposed Advice Note 2 - based on the overall conclusions on ecotoxic effects as discussed by
Mr Forrest, we do not consider there is a need for an advice note (which has no legal standing)
confirming OMV’s commitment to using the ‘least harmful substance available…’ as this
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Dan Govier evidence summary for hearing 30 July 2019, page 2, paragraph 9.
EEZ100018

OMV - Marine Discharge Consent

35

commitment is outlined in the IA and OMV’s evidence and is therefore, captured by Condition 1
‘in general accordance …’.
We have not imposed any condition that would be inconsistent with the EEZ Act, or any regulations, or
which would conflict with a measure required in relation to the activity by another marine management
regime, or the Health and Safety at Work Act 2015.
We find that that conditions we have imposed will avoid, remedy, or mitigate adverse effects to the
extent required to achieve the EEZ Act purpose. Schedule 2 (at the front of this decision report) sets
out the conditions.

18 Duration of Consent
Section 73 of the EEZ Act sets out matters relevant to determining the duration of the consent and are
outlined in Appendix 3.
Pursuant to section 73(2)(b) of the EEZ Act, in determining the duration of the marine discharge
consent, we have taken into account the marine discharge consent expiry at 31 December 2030, as
sought by OMV, the duration of their PEP in the GSB that OMV holds interests in, and the effects of
the proposal under sections 59, 60 and 61 of the EEZ Act.
We find the requested term is appropriate given the scale of the activity and its effects, as we have
already addressed.

END
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APPENDIX 1: PROCEDURAL HISTORY
Timeline for Application
14 February 2019

EPA appointed DMC including delegating decision-making powers to it.

14 February 2019

Application for marine discharge consent lodged with the EPA by OMV GSB Ltd.

14 March 2019

EPA completeness check of application completed.

10 April 2019

Submissions open.

8 May 2019

Technical review from Oil and Gas Solutions was received.

13 May 2019

Key Issues report by EPA staff was received. (Amended 17 May)

27 May 2018

Submissions closed.

20 June 2019

Minute 1 – Commission of conditions report

25 June 2019

Condition Report from Harrison Grierson was received.

25 June 2019

Minute 2 – Hearing notice and extension for commencement of hearing

3 July 2019

Minute 3 – Request to file late evidence

3 July 2019

OMVs Statements of Evidence from: Gabriel Selischi, Gerald Hollinger, Matiu Park,
Dan Govier and Reid Forrest

17 July 2019

Minute 4 – Request to film during the hearing

24 July 2019

Minute 5 – Approval of questions for parties and theirs witnesses at the hearing

24 July 2019

Minute 6 – Filing of late submitter evidence

24 July 2019

Submitter Evidence from Adam Currie and Dr Lin Hoffman as the expert

25 July 2019

Minute 7 – Request to film during the hearing

26 July 2019

Minute 8 – Request to substitute a witness

30 July 2019

Hearing opened.

1 August 2019

Hearing adjourned.

1 August 2019

Memorandum of Counsel on behalf of OMV responding to DMC request for
information regarding harmful substance spill record for exploration drilling

1 August 2019

Written record of oral right of reply – legal submissions for OMV GSB Limited

5 August 2019

Memorandum of Counsel on behalf of OMV responding to DMC request for
information regarding harmful substance spill record for exploration drilling

7 August 2019

Minute 9 – further information requested at the hearing

8 August 2019

Comments from parties in response to DMC Minute 9

30 August 2019

Minute 10 Closure of hearing.
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APPENDIX 2: LIST OF SUBMITTERS AND THOSE WHO
APPEARED AT THE HEARING
Submitter Company Name

Submitter Given Names

Submitter Surname

Dennis Kenneth

(Newcombe-) Small

Cassandra Albert

Cassandra

Albert

Roger Alchin

Roger and Bev

Alchin

Kingston Offshore Services Limited

Kurt

Aldam

Timothy Michael

Allan

Fun Bugs Tauranga

Donald Frederick

Allardice

Rachael Andrews

Rachael

Andrews

Liz

Angelo

Michael

Apathy

Susan

Apathy

Zoltan

Apáthy

Jo

Ashe

Stefan Brook

Ayto

Cassandra

Bahr

Matthew

Baird

Linda Maree

Baker

Crispin John Alexander

Balfour

Jill

Balfour-Smith

James

Barber

Jacqueline Margaret

Barnes

Suzanne Julia

Barnett

Denis

Bartley

Tom

Bayliss

Joanne

Baynes

Sara

Bell

Daniel Bentall

Daniel

Bentall

Benjamin Berghan

Benjamin, Eddie

Berghan

Gary

Beyer

Emma

Beyer

Claire Lynda

Beynon

David

Bishop

Oil Free Wellington (A. Currie)

Joanne Baynes

Atlas Professionals
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Natalie

Blasco

Kalyani

B'light

Paul

Bohmer

Sophie Elizabeth

Bond

Bec

Boon

Susan Melanie Jensen

Boyde

Jacqueline

Braid

Anthony

Breese

Andrea

Broatch

Jason

Brooke

Karen Dianne

Brookes

Fay

Brorens

Daniel

Buchanan

Imogen

Bunting

Kaye

Burgess

Jacquetta

Burleigh

Laurence

Burrows

Mark Gary

Cameron

Megan

Campbell

Jenny

Campbell

Isis

Carter

Catherine

Cheung

Keller

Christine

Selina

Clare

Richard

Clark

Sustainable Dunedin City Inc

Fiona

Clements

Y

Climate Justice Taranaki
Incorporated

CJT

Climate Justice Taranaki

Y (represented by
Lyndon deVantier)

Josh Cole Organic Gardener

Josh

Cole

Angela

Coleman

Linda

Cook

Sonia Ann

Corbett

Tim

Couch

Sarah

Couper

Another Weather

Emma

Cowan

Mike Currie

Michael David

Currie

-

fay m brorens

Ministry of Education

Isis Carter

Selina Clare

Tim Couch
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Adam

Currie

Harry

Curry

Ellery

Daines

Rebekah

Daniel

Jo

Davidson

Caroline

Davies

Kate

Day

Phillip de Bruyn

Phillip

de Bruyn

None

Dirk

De Lu

Katia

De Lu

Robert

de senna

Peter Harley

Deacon

Michael Charles

Dee

Lyndon

DeVantier

Charles Devenish

Charlie

Devenish

Jasmin Dingemans

Jasmin

Dingemans

Just

Doi

Sarah

Down

Katie Grace

Du Fall

Samuel

Dunlop Doyle

Chanel

Dustow

Martin

Evans

Trisia Angela

Farrelly

Kirsten

Fathers

Ruth

Felber

Alva Kristina

Feldmeier

Teresa

Ferguson

Rebecca

Finch

Erica Joan

Finnie

Angela

Fisk

Susan Mary

Fitchett

April

Fitzjohn

Jean Flannery

Jean

Flannery

Brendan Ford

Brendan

Ford

Nicolaas

Francken

Kathryn

Gale

Curry Partnership

The Political Ecology Research Centre

Aukaha
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Louie Galloway

Louie

Galloway

Timothy

Ganly

Nigel

Gear

Bruce James

Gilkison

Ondine

Grace

Marie

Greaney

David

Green

Robert Lance

Guyton

Nicholas

Hanafin

Abigail

Harris

Jocelyn

Harris

Rosella Pandora

Hart

Dinah Sally

Hawken

Michaela

Hickey

Nancy Alice

Higgins

Linda

Hill

Elayne

Hill

Chrys

Horn

Kate

Horrell

Danika

Hotham

Peta Myfanwy

Hudson

Rhys

Humphries

Liam

Hunt

John David

Hutcheson

Me

Nick

Hyde

Ricky

Ricky

Inkson

Claire Insley

Claire

Insley

Anahata

Ishaya

Fiona

Jack

Gavin

James

Martin

Junek

Karen

Kempin

Helen

Kenna

Debra

King

Bev

Langdon

Amanda

Larsson

South Port New Zealand Ltd

None

Jocelyn Harris

Gavin James

D Signs

Greenpeace New Zealand Inc.
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CaliWoods Limited

Shay

Lawrence

Karla Lawrie

Karla Marie

Lawrie

Saul Letourneau

Saul

Letourneau

Sally

Liggins

Vivienne

Linscott

Janice Lillian

Lorier

Tanya

Lyders

Chris

Lynch

Hayley

MacIntosh-LaRocque

Dugald and Alison

MacTavish

Lena

Mamleeva

Pierre

Marasti

Sir Alan

Mark

Kay

Marsh

None

Kieran

Martin

Kyle Matthews

Kyle

Matthews

Paul Robert

McArthur

Sarah Lucy

McCabe

Lucinda

McConnon

Margaret-Ann

McKeown

Gemma

McLaughlin

Jenni Dell

McLeod

Stacey

Stacey

McMaster

Mandy McMullin

Mandy

McMullin

Madison Grace

McVie

Bruce William

Meek

Melena

Mehrtens

Roelof Alex

Michels

Linda

Miles

Fiona

Moffat

Te Taiawatea

Moko-Mead

Katherine Marie

Moodie

Sarah

Moodie

Edith Moore

Edith

Moore

Franca Morani

Franca

Morani

Matthew and Dr. Kimberly

Morgan

Nil

Hayley MacIntosh-LaRocque

Lucinda McConnon

Linda Miles

Te Ohu Kaimoana
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Patrick Morgan

Patrick

Morgan

Fiona Morris

Fiona

Morris

Terry

Morris

Valerie

Morse

Leeann

Morton

Standby Consulting Ltd

Christopher (Sam) Bruce

Mulholland

Sylvie Myers c/o Markplan

Sylvie

Myers

Juliet

Neill

Kathryn

Nevell

Julie

Nevin

Marcus Robert Noel

Newton-Howes

Virginia

Nicholls

Erik Carl

Nicholson

Lara Joan

Nokomis

Niamh

O'Flynn

Roland

Oldengarm

Jared

Oliver

Jen

Olsen

Y

Joshua

O'Rourke

Y

Liz

Palmer

Y

Gabrielle

Panckhurst

Gerald William

Parsonson

David

Pate

David H

Patterson

Dr Barrie

Peake

Margaret

Pearl

Heather

Pennycook

Rosemary

Penwarden

Christine

Phippen

Tomek

Piatek

Wiliam Joseph

Pitts

Lulu

Power

George

Preddey

Marnie

Reid

Otago Southland Employers'
Association (OSEA)

350 Aotearoa

N/A

Petroleum Exploration and
Production Association of New
Zealand

Parsonson Architects Ltd

Barrie Peake

Tomek Piatek

not applicable
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Geoff Reid

Geoff

Reid

Wendy

Reid

John Grafton

Riminton

Deborah

Robb

Toni

Robertson

Judith

Robinson

Campbell

Romeril

Jake Roos

Jake

Roos

SEA - Sustainable Energy Advice Ltd

Sea

Rotmann

Mark

Russell

Matthew

Sargent

John

Scarlett

Anna Schimmel

Anna

Schimmel

Cameron Scott

Cameron

Scott

Chloe Chantal

Searle

Robert

Seeley

Virginia

Sharplin

Jennifer

Shulzitski

Urs

Signer

Renate

Simenauer

Christine

Skinner

Keiko

Smith

Andrew

Soundy

Aaron

Stallard

Brenda

Stebbings

Sue

Stewart

Gwendolyn

Struik

Jo

Sutherland

Karen

Swainson

Narnia

Tane-Elbers

Jeshua

Taucher

Alice

Taylor

Lizzie

Thomas

Christine

Thomson

Dr Davinia

Thornley

Penelope

Todd

N/A

Linda Miles

Jennifer Shulzitski

128 Plus Ltd

n/a

ALICE TAYLOR
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Martin

Toop

Lucy Travaglia

Lucy

Travaglia

Kathryn van Beek

Kathryn

van Beek

Vanessa

Vujcich

Courteney

Walker

Angelina

Walsh

Max Harman

Warren

Will Whiten

Will

Whiten

Rachael Williams

Rachael

Williams

Samuel

Williams

Robin Claire

Williamson

Scott

Willis

Hilary Agnes

Wilson

Colin Richard

Wolverson

Maria

Wortman

Melissa

Wragge

Peter Lawrence

Wright

Glenis

Youngman

Natalia

Zuleta

Jean

Kahui

Robin Williamson

Natalia Zuleta
Seaworks Limited
Frack Free Kapiti and Beyond
Major Electricity Users' Group
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APPENDIX 3: EEZ ACT - DECISION-MAKING FRAMEWORK
Section 10 of the EEZ Act – Purpose
Section 10(1) of the EEZ Act states:
“The purpose of this Act is –
(a)

to promote the sustainable management of the natural resources of the exclusive economic zone
and the continental shelf; and

(b)

in relation to the exclusive economic zone, the continental shelf, and the waters above the
continental shelf beyond the outer limits of the exclusive economic zone, to protect the
environment from pollution by regulating or prohibiting the discharge of harmful substances and
the dumping or incineration of waste or other matter.”

‘Sustainable management’ is defined in section 10(2) as follows:
“In this Act, sustainable management means managing the use, development, and protection of
natural resources in a way, or at a rate, that enables people to provide for their economic well-being
while—
(a)

sustaining the potential of natural resources (excluding minerals) to meet the reasonably
foreseeable needs of future generations; and

(b)

safeguarding the life-supporting capacity of the environment; and

(c)

avoiding, remedying, or mitigating any adverse effects of activities on the environment.”

The resources to be sustainably managed under the EEZ Act are the “natural resources of the exclusive
economic zone and continental shelf”. Section 4(1) of the EEZ Act defines ‘natural resources’ as:
“(a)

in relation to the exclusive economic zone, includes seabed, subsoil, water, air, minerals, and
energy, and all forms of organisms (whether native to New Zealand or introduced); and

(b)

in relation to the continental shelf, means the mineral and other non-living resources of the
seabed and subsoil and sedentary species.”

Section 4(1) of the EEZ Act defines ‘environment’ as:
“the natural environment, including ecosystems and their constituent parts and all natural resources,
of—
(a)

New Zealand:

(b)

the exclusive economic zone:

(c)

the continental shelf:

(d)

the waters beyond the exclusive economic zone and above and beyond the continental shelf.”

Section 10(3) of the EEZ Act states:
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“In order to achieve the purpose, decision-makers must—
(a)

take into account decision-making criteria specified in relation to particular decisions; and

(b)

apply the information principles to the development of regulations under section 27, 29A, 29B,
or 29E and the consideration of applications for marine consent.”

The decision-making criteria referred to in section 10(3)(a) of the EEZ Act are set out in sections 59 and 60 of
the Act. The information principles are found in section 61.

Section 11 of the EEZ Act – International Obligations
Section 11 of the Act confirms that New Zealand’s international obligations are implicit in the EEZ Act. Section
11 of the EEZ Act states:
“This Act continues or enables the implementation of New Zealand’s obligations under various
international conventions relating to the marine environment, including—
(a)

the United Nations Convention on the Law of the Sea 1982 (UNCLOS).

(b)

the Convention on Biological Diversity 1992.

(c)

the International Convention for the Prevention of Pollution from Ships 1973 (MARPOL).

(d)

the Convention on the Prevention of Marine Pollution by Dumping Wastes and Other Matter,
1972 (the London Convention).

(e)

International Regulations for the Prevention of Collisions at Sea 1972.”

Section 12 of the EEZ Act – Treaty of Waitangi
Section 12 of the Act outlines the specific actions that the EPA (and this DMC) must undertake in order to
recognise and respect the Crown’s responsibility to give effect to the principles of the Treaty of Waitangi.
Section 12 of the EEZ Act states:
“In order to recognise and respect the Crown’s responsibility to give effect to the principles of the
Treaty of Waitangi for the purposes of this Act,—
(a)

section 18 (which relates to the function of the Māori Advisory Committee) provides for the
Māori Advisory Committee to advise the [Environmental Protection Authority] so that decisions
made under this Act may be informed by a Māori perspective; and

(b)

section 32 requires the Minister to establish and use a process that gives iwi adequate time and
opportunity to comment on the subject matter of proposed regulations; and

(c)

sections 33 and 59, respectively, require the Minister and the [Environmental Protection
Authority] to take into account the effects of activities on existing interests; and

(d)

section 46 requires the Environmental Protection Authority to notify iwi authorities, customary
marine title groups, and protected customary rights groups directly of consent applications that
may affect them.”
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Section 59 of the EEZ Act – Matters to be Taken into Account
Sections 59 and 60 of the EEZ Act set out the matters we must consider in coming to a decision on an
application for marine discharge consent.
“59 Environmental Protection Authority’s consideration of application
(1)

This section and sections 60 and 61 apply when the [Environmental Protection Authority] is
considering an application for a Marine Consent and submissions on the application.

(2)

…[the Environmental Protection Authority] must take into account—
(a)

any effects on the environment or existing interests of allowing the activity, including—
(i)

cumulative effects; and

(ii)

effects that may occur in New Zealand or in the waters above or beyond the
continental shelf beyond the outer limits of the exclusive economic zone; and

(b)

the effects on the environment or existing interests of other activities undertaken in the
area covered by the application or in its vicinity, including—
(i)

the effects of activities that are not regulated under this Act; and

(ii)

effects that may occur in New Zealand or in the waters above or beyond the
continental shelf beyond the outer limits of the exclusive economic zone; and

(c)

the effects on human health that may arise from effects on the environment; and

(d)

the importance of protecting the biological diversity and integrity of marine species,
ecosystems, and processes; and

(e)

the importance of protecting rare and vulnerable ecosystems and the habitats of
threatened species; and

(f)

the economic benefit to New Zealand of allowing the application; and

(g)

the efficient use and development of natural resources; and

(h)

the nature and effect of other marine management regimes; and

(i)

best practice in relation to an industry or activity; and

(j)

the extent to which imposing conditions under section 63 might avoid, remedy, or mitigate
the adverse effects of the activity; and

(k)

relevant regulations (other than EEZ policy statements); and

(l)

any other applicable law (other than EEZ policy statements); and

(m)

any other matter the [Environmental Protection Authority] considers relevant and
reasonably necessary to determine the application.

(2A)

If the application is for a marine discharge consent, the EPA must take into account –
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(a)

the matters described in subsection (2) except paragraph (c); and

(b)

the effects on human health of the discharge of harmful substances if consent is granted.

…
(3)

The [Environmental Protection Authority] must have regard to—
(aa)

EEZ policy statements; and

(a)

any submissions made and evidence given in relation to the application; and

(b)

any advice, reports, or information sought under this Part and received in relation to the
application; and

(c)

any advice received from the Māori Advisory Committee.

…
(5)

Despite subsection (3), the [Environmental Protection Authority] must not have regard to—
(a)

trade competition or the effects of trade competition; or

(b)

the effects on climate change of discharging greenhouse gases into the air; or

(c)

any effects on a person’s existing interest if the person has given written approval to the
proposed activity.

(6)

Subsection (5)(c) does not apply if the person has given written approval but the person
withdraws the approval by giving written notice to the marine consent authority –
(a)

before the date of the hearing, if there is one; or

(b)

if there is no hearing, before the marine consent authority decides the application.

60 Matters to be considered in deciding extent of adverse effects on existing interests
In considering the effects of an activity on existing interests under section 59(2)(a), the [Environmental
Protection Authority] must have regard to—
(a)

the area that the activity would have in common with the existing interest; and

(b)

the degree to which both the activity and the existing interest must be carried out to the
exclusion of other activities; and

(c)

whether the existing interest can be exercised only in the area to which the application
relates; and

(d)
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Section 61 of the EEZ Act – Information Principles
Section 61 of the EEZ Act states:
“61 Information principles
(1)

When considering an application for a Marine Consent, the [Environmental Protection Authority]
must—
(a)

make full use of its powers to request information from the applicant, obtain advice, and
commission a review or a report; and

(2)

(b)

base decisions on the best available information; and

(c)

take into account any uncertainty or inadequacy in the information available.

If, in relation to making a decision under this Act, the information available is uncertain or
inadequate, the marine consent authority must favour caution and environmental protection.

(3)

If favouring caution and environmental protection means that an activity is likely to be refused,
the marine consent authority must first consider whether taking an adaptive management
approach would allow the activity to be undertaken.

(4)

Subsection (3) does not apply to an application for a marine discharge consent or limit section
63 or 64.

(5)

In this section, best available information means the best information that, in the particular
circumstances, is available without unreasonable cost, effort, or time.”

Section 63 of the EEZ Act – Conditions of marine consents
Section 63 of the EEZ Act states:
(1)

A marine consent authority may grant a marine consent on any condition that it considers
appropriate to deal with adverse effects of the activity authorised by the consent on the
environment or existing interests.

(2)

The conditions that the marine consent authority may impose include, but are not limited to,
conditions—
(a) requiring the consent holder to—
(i) provide a bond for the performance of any 1 or more conditions of the consent:
(ii) obtain and maintain public liability insurance of a specified value:
(iii) monitor, and report on, the exercise of the consent and the effects of the activity it
authorises:
(iv) appoint an observer to monitor the activity authorised by the consent and its effects
on the environment:

EEZ100018

OMV - Marine Discharge Consent

50

(v) make records related to the activity authorised by the consent available for audit:
(b) that, if section 64 applies, together amount or contribute to an adaptive management
approach.
(3)

However, the marine consent authority must not impose a condition on a consent if the
condition would be inconsistent with this Act or any regulations.

(4)

To avoid doubt, the marine consent authority may not impose a condition to deal with an effect if
the condition would conflict with a measure required in relation to the activity by another marine
management regime or the Health and Safety at Work Act 2015.

Section 73 of the EEZ Act – Duration of consents
Section 73 of the EEZ Act states:
“(1A) The duration of a marine discharge consent is—
(a) the term specified in the consent, which must not be more than 35 years; or
(b) if no term is specified, 5 years after the date of the granting of the consent.
(2)

When determining the duration of the consent, the [Environmental Protection Authority]
must—
(a) comply with sections 59 and 61; and
(b) take into account the duration sought by the applicant; and
(c) take into account the duration of any other legislative authorisations granted or
required for the activity that is the subject of the application for consent.”

EEZ100018

OMV - Marine Discharge Consent

51

PAGE INTENTIONALLY BLANK

EEZ100018

OMV - Marine Discharge Consent

52

