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1.

Executive Summary

1.1.

Ngā Kaihautū Tikanga Taiao (Ngā Kaihautū) is the statutory Māori Advisory Committee to the
Environmental Protection Authority (EPA). The responsibility of Ngā Kaihautū is to provide advice and
assistance, from a Māori perspective, to the EPA on policy, process and decision making.

1.2.

This report represents the views of Ngā Kaihautū responding to the application lodged by TransTasman Resources Limited (TTRL) with the EPA.

Ngā Kaihautū members have examined the

application along with its associated information. We have read submissions received from submitters
identified as Māori. In total, 19 submissions were reviewed by Ngā Kaihautū.
1.3.

The TTRL application has been considered primarily against the four (4) objectives developed by Ngā
Kaihautū to frame the collective position on what the Māori perspective is for Ngā Kaihautū. These
are:
a. Objective 1: Uphold tikanga and the use of mātauranga Māori
b. Objective 2: Recognise Māori rights and interests under Te Tiriti o Waitangi (The Treaty of
Waitangi)
c. Objective 3: Protect and enhance the natural and built environment and ensure the resilience
of ecosystems, people and communities
d. Objective 4: Acknowledge the role of tangata whenua1

1.4.

Ngā Kaihautū developed its Māori perspective not to supersede or replace the distinct perspectives of
iwi, hapū, marae and/or whānau, but to ensure that those perspective(s) of iwi, hapū, marae and/or
whānau have been sought and considered by the EPA, and in this case the Decision Making
Committee (DMC) on the TTRL application.

1.5.

The TTRL application, the EPA’s Key Issues Report (KIR), and the submissions from Māori were
reviewed by Ngā Kaihautū and measured against the four objectives. As a result of the review and
assessment, Ngā Kaihautū have identified 44 matters that the DMC should take into account during
their consideration of the TTRL application. These matters are outlined in section 5 of the report.

1.6.

Additionally, Ngā Kaihautū acknowledge that TTRL have proposed conditions for their marine consent
to address and accommodate the potential and likely effects on Māori, especially tangata whenua.
After the review of the submissions received from a number of tangata whenua, Ngā Kaihautū are of
the view that proposed conditions 33 – 41 from TTRL need to be resolved by the DMC. Although these
proposed conditions are likely to provide some level of certainty on the role of tangata whenua within
the project, as well as the management of effects on tangata whenua values and perspectives, tangata
whenua need to support these conditions.

1

As outlined on page 14 of the EPA Incorporating Māori perspectives in Decision Making
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1.7.

Ngā Kaihautū recognise their role to support the DMC by advising on matters from a Māori perspective,
therefore Ngā Kaihautū do not propose any conditions pursuant to Section 59(2)(j) and Section 63 of
the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 (EEZ Act).
However, Ngā Kaihautū do provide recommendations to the DMC, with the intent to assist the DMC
with their consideration of, and decision on, the application.

1.8.

Furthermore, the Ngā Kaihautū report is not an assessment of effects nor an assessment as to whether
the application should be granted marine consent (activity and discharge) or not.

1.9.

Ngā Kaihautū have proposed 14 recommendations to the DMC for consideration. These are:
i.

It is important that the DMC seek and receive comments, assessments, and values from tangata
whenua on all aspects of section 59(2) of the EEZ Act. A cultural impact assessment should be
provided to the DMC to inform their decision. Ngā Kaihautū are of the view that the cultural
values assessment in the TTRL application is not a cultural impact assessment2.

ii.

We recommend the DMC ask TTRL whether they are confident, and feel certain that the effects
on the existing interests of Ngāti Ruanui, Ngāruahine and Ngā Rauru can be sustainably
managed over a 35 year consent period. The rationale for the question is in response to the
absence of two-way engagement and evidence in the assessment of effects that effects on
those existing interests were appropriately considered by TTRL. The proposed question to TTRL
could be, Are TTRL certain that they can manage the effects arising over time, and/or which
may arise in combination with other effects, whilst protecting the existing interests of the above
iwi?

iii.

With regards to proposed conditions 33 - 41, prior to imposing such conditions if consent is
granted, Ngā Kaihautū recommend that the DMC seek confirmation from tangata whenua
whether or not they support the conditions and would participate in the proposed Kaitiakitanga
Reference Group.

iv.

Should tangata whenua agree to the proposed conditions, we also recommend that the
Kaitiakitanga Reference Group be included in the development of the Baseline Environmental
Monitoring Plan (as proposed in condition 14). We believe this will help frame a tangata whenua
perspective of the existing environment. Furthermore, the involvement of tangata whenua in the
preparation/development of the proposed Management Plans identified in the TTRL application
will be appropriate.

v.

Also, in the same manner as the above recommendation, Ngā Kaihautū wish to encourage
TTRL to explore expanding the involvement of tangata whenua in the activities of the project to
also include educational and/or training activities to be delivered by tangata whenua, so as to

A report documenting Māori cultural values, interests and associations with an area of a resource, and the potential impacts of
a proposed activity on these. Cultural Impact Assessments are a tool to facilitate meaningful and effective participation of Māori
in impact assessment- Quality Planning http://www.qualityplanning.org.nz/index.php/supporting-components/faq-s-on-culturalimpact-assessments
2
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improve TTRL awareness and understanding of tangata whenua perspectives, values, history,
interests, tikanga and kawa.
vi.

Ngā Kaihautū seek clarity on the assessment on human health. Most coastal iwi/tangata
whenua source a portion of their food, livelihood and dietary requirements from the sea with the
likelihood that food from the sea is sourced and consumed more often by these coastal
iwi/tangata whenua than other parts of the community. Therefore, Ngā Kaihautū suggest it
would be useful for the DMC to be aware of the likely consumption rate (frequency and quantity)
of seafood by coastal iwi/tangata whenua and whether the cumulative effect of seafood
contamination from TTRL’s proposed activities could pose a health risk to coastal iwi/tangata
whenua or, for that matter, other community members.

vii.

Ngā Kaihautū ask the DMC to seek clarity from TTRL on whether the effects of the proposal will
adversely impact the quality of the environment. As part of this, Ngā Kaihautū encourage the
DMC to ensure suitable protection of the biological diversity and integrity of marine species,
ecosystems, and processes [s59(2)(d)], any rare and vulnerable ecosystems, and the habitats
of threatened species [s59(2)(e)].

viii.

In response to tangata whenua values associated with the environment 3 and information
outlined in the cultural values assessment4 of the TTRL application, Ngā Kaihautū wish to
promote the principle of protection. Should the DMC consider it appropriate to grant consent,
Ngā Kaihautū encourages the DMC to impose conditions that require measures to protect the
environment.

ix.

With regard to the environmental triggers/limits and management (inclusive of adaptive
approaches), it is noted that the KIR outlines three (3) matters 5 that the DMC will need to be
satisfied with. It is the view of Ngā Kaihautū that the participation of Māori, and the consideration
of Māori values, perspectives and interests (including existing interests as defined in the EEZ
Act), will support the DMC in the consideration of these three (3) matters.

x.

Ngā Kaihautū recommend that the DMC should take into account the settlement legislation
relevant to:


project area,



existing interests, and



the impact area of the sediment plume.

“…any consent condition or adaptive management should be based upon a principle of protection.” Ngāti Ruanui submission –
Page 32 and “we are not in a position to determine if the condition setting accurately reflects a suitable set of measures which
firstly provide ongoing protection to the environment..” Ngāti Ruanui submission – Page 35
4
“..local tohunga continue to monitor the Taranaki coastline and ocean resources and perform karakia to protect the spiritual
integrity and ensuring the ongoing health of the mauri “ Section 4.11.2 Cultural Values Assessment in the TTRL application –
Page 146
5
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page
21
3
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In particular, and as discussed in recommendation (ii), the DMC is encouraged to ensure that
the impact of the proposed activity on Māori existing interests (whether within or outside the
EEZ) are clearly understood and suitably managed (mitigated, remedied, offset and avoided).
xi.

Ngā Kaihautū ask that the DMC take into account the likelihood that customary marine title and
protection mechanisms for customary activities will be processed and granted within the 35 year
consent period and what, if any, impact this could have on the operation of the consent, should
the consent application be granted.

xii.

With regard to Māori existing interest, Ngā Kaihautū invite the DMC to explore paragraph (a) of
the existing interest interpretation6, and consider:


whether, or the extent to which, an existing activity solely drawn from or based on social
and cultural interests can be a “lawfully established activity” as provided by s4 of the
EEZ Act?



whether activities of tangata whenua in practicing their tikanga and other culturallybased activities are lawfully established activities where customary practices create that
interest and no specific statutory authority is relied on?



whether existing interests founded in the Coastal Marine Area (CMA) are existing
interests in the EEZ where those CMA interests are impacted by activities within the
EEZ?

xiii.

Ngā Kaihautū suggest that the DMC consider how TTRL could demonstrate sustainable
economic benefit to tangata whenua beyond employment opportunities.

xiv.

It is recommended that the DMC consider the key matters identified in sections 5 and 6, and
Appendix B, and, if a key matter is considered material, ensure that any decision made
effectively considers and mitigates the matter under consideration.

1.10.

Ngā Kaihautū request to appear before the DMC to support and represent this report and to state its
position as the EPA’s Māori Advisory Committee.

6

Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
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2.

Introduction

2.1.

Pursuant to section 44(1)(c) of the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Act 2012 (EEZ Act), advice from Ngā Kaihautū Tikanga Taiao (Ngā Kaihautū) has been sought
by the Decision Making Committee (DMC) for the marine consent application lodged by Trans-Tasman
Resources Limited. It is understood that the advice will assist in the consideration of the application in
accordance with section 59(3)(c) of the EEZ Act, as well as provide guidance with the requirement to
give effect to the principles of The Treaty of Waitangi7.

2.2.

Ngā Kaihautū is the statutory Māori Advisory Committee to the Environmental Protection Authority
(EPA). The responsibility of Ngā Kaihautū is to provide advice and assistance, from a Māori
perspective, to the EPA on policy, process and decision making. The EPA operates under a number
of pieces of legislation that manage New Zealand’s resources. Of relevance to this report is the EEZ
Act.

2.3.

On behalf of Ngā Kaihautū, Committee Member James Whetu has reviewed the Trans-Tasman
Resources Limited (TTRL) application, and prepared the Ngā Kaihautū report. A brief biography of the
professional skills and experience of James Whetu is attached as Appendix A.
The report has been reviewed and endorsed by all members on Ngā Kaihautū.

Ngā Kaihautū Tikanga Taiao in the Environmental Protection Authority Act 2011 (EPA Act)
2.4.

As outlined in the EPA Act, Ngā Kaihautū are required to provide advice and assistance to the EPA
on matters relating to policy, process and applications. This advice and assistance must be given from
the Māori perspective and come within terms of reference set by the EPA Board.

2.5.

The specific functions and responsibilities of Ngā Kaihautū as outlined in the Terms of Reference shall
be to:
a.

provide the EPA Board with advice on organisational planning, policy development and
procedure so that it takes account of Māori perspectives including tikanga Māori, Te Tiriti o
Waitangi (The Treaty of Waitangi), economic, scientific and other Māori aspirations.

b.

recommend and assist with strategies that will enhance the knowledge, understanding and
participation of Māori in relation to the functions of the EPA within the EPA Act and other
environmental Acts.

c.

when requested by the EPA Board or a committee of the EPA Board, Ngā Kaihautū may
advise on the membership of the sub-committees with delegated authority to make
decisions, in accordance with the EPA functions.

7

Section 12 of the Exclusive Economic Zone (and Continental Shelf) Act 2012
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d.

review and recommend appropriate processes and protocols for ensuring the satisfactory
incorporation of Māori perspectives in decision making by the EPA Board and its delegated
decision makers.

e.

advise on and monitor the activities of the EPA, including statutory decision making, to
ensure the timely, appropriate and effective incorporation of Māori perspectives.

f.

provide advice on other functions of the EPA as required 8.

Māori Perspective
2.6.

Ngā Kaihautū acknowledge that there is no one Māori worldview or perspective on resource
management matters. Ngā Kaihautū recognise that the Māori perspective varies and differs between
different iwi, hapū, marae and whānau. The Ngā Kaihautū Māori perspective is not intended to
supersede or replace those distinct perspectives, but to ensure that those perspective(s) have been
sought and considered by the EPA in their policies, processes and decisions, as well as by Applicants
in their applications. As a result, four (4) objectives were developed by Ngā Kaihautū to frame the
collective position on what the Māori perspective is for Ngā Kaihautū. These are outlined in section 3
of this report.

2.7.

The expectation of Ngā Kaihautū is that these objectives enable a Māori perspective to be pursued by
both the Applicants and DMCs in the first instance, and for Ngā Kaihautū to frame its report (should it
be requested) to advise DMCs in relation to individual decisions under the EEZ Act, including ‘process’,
and be weighted accordingly.

Incorporating Māori Perspectives into Decision Making
2.8.

In 2016 the EPA Board approved the Ngā Kaihautū protocol document “Incorporating Māori
Perspectives into Decision Making” (IMP). Within the IMP, Ngā Kaihautū used the aforementioned four
Māori objectives to frame the EPA protocol document.

2.9.

The intention of the IMP is for it to be used by both Applicants and Decision Makers (with delegated
authority of the EPA) as a tool to assist with the incorporation of Māori perspectives, especially into
any EPA decision.

2.10.

A goal of the IMP is to assist Applicants in approaching their assessment and/or impact statements
when considering the effects and impacts their proposal may have on Māori. The desired outcome is
where all applications lodged with the EPA provide substantial evidence that Māori perspectives had
been sought after, gathered, and considered within the assessment and/or impact statement.

2.11.

Ngā Kaihautū do not believe it is their role to measure all applications against the IMP, however in
acknowledgement that the IMP was recently published, Ngā Kaihautū have chosen on this occasion
to implement the IMP to inform and support its assessment of the TTRL application.

8

Terms of Reference for Ngā Kaihautū Tikanga Taiao
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Assessment methodology for TTRL application
2.12.

The flowchart below provides an illustration of the methodology for this assessment.
TTRL Application
Ngā Kaihautū Assessment

Consideration of

Ngā Kaihautū Tikanga Taiao
-

Four

Māori

Perspective

Application and
Submissions

Results From Assessment

Objectives

Incorporating Māori
Perspectives in Decision
Making

Ngā Kaihautū
Recommendations

Identify Risks and Benefits

Evaluation Against Section
59(2) of the EEZ Act

Compile Report

Ngā Kaihautū Report

Meeting with TTRL
2.13.

Ngā Kaihautū wish to disclose that the committee met with TTRL on two occasions, prior to its
lodgement of its application to the EPA, with the intent to inform, engage and share information of their
proposal.

2.14.

At both those encounters, Ngā Kaihautū had suggested to TTRL representatives that tangata whenua
be engaged, that tangata whenua values and interests be identified, and where appropriate,
accommodated, and that TTRL consider investigating opportunities to protect the seabed.

8

3.

Ngā Kaihautū Tikanga Taiao Māori Perspective

3.1.

Ongoing issues around resource and environmental management will always exist. These include the
ambiguity that surrounds what a Māori perspective is within the context of New Zealand’s resource
management legislation, such as the Resource Management Act 1991 (RMA) and the EEZ Act, and
how this should be considered and incorporated within assessment and decision making. Additionally
there is no uniform, single Māori perspective when it comes to resource and environmental
management matters.

3.2.

It is in this respect that Ngā Kaihautū sought to frame a Ngā Kaihautū Māori perspective to support its
role in the EPA, and requirements under the EEZ Act, to ensure that there was consistency in the
application of the Māori perspective by Ngā Kaihautū, as well as by the EPA and Applicants. As
previously mentioned, these perspectives do not supersede or replace the distinct perspectives of iwi,
hapu, marae and/or whānau, but are to ensure that those perspective(s) of iwi, hapu, marae and/or
whānau have been sought and considered by the EPA, and in this case, the DMC on the TTRL
application.

3.3.

Four (4) objectives were developed by Ngā Kaihautū to frame the collective position on what the Māori
perspective is for Ngā Kaihautū. These are:


Objective 1: Uphold tikanga and the use of mātauranga Māori



Objective 2: Recognise Māori rights and interests under Te Tiriti o Waitangi (The Treaty of
Waitangi)



Objective 3: Protect and enhance the natural and built environment and ensure the resilience
of ecosystems, people and communities


3.4.

Objective 4: Acknowledge the role of tangata whenua9

These four objectives support, and are supported by, the EPA document Incorporating Māori
Perspectives in Decision Making (IMP).

3.5.

For this assessment, the IMP supports the four objectives as follows:


Objective 1 is supported by Section 1 – Te Tiriti o Waitangi (The Treaty of Waitangi) obligations
and Section 5 – Identifying and Assessing Effects (risks and benefits)



Objective 2 is supported by Section 1– Te Tiriti o Waitangi (The Treaty of Waitangi) obligations



Objective 3 is supported by Section 3 – Impact on Māori, Section 4 – Concerns of Significance
to Māori, and Section 6 – Engagement with Māori

9

As outlined on page 14 of the EPA Incorporating Māori perspectives in Decision Making
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Objective 4 is supported by Section 1 – Te Tiriti o Waitangi (The Treaty of Waitangi) obligations
and Section 6 – Engagement with Māori

Ngā Kaihautū interpretation of Māori Perspectives
3.6.

To assist the DMC, points 3.7 to 3.14 outline how Ngā Kaihautū interprets the four objectives and the
forthcoming action/duty of Ngā Kaihautū in giving effect to those objectives.

3.7.

For Objective 1, Ngā Kaihautū are process guardians, and will actively ensure that tikanga Māori is
considered and practiced when and where appropriate within the EPA and the legislation it operates
under, with mātauranga Māori (Māori knowledge) used appropriately and used to inform EPA
decisions.
 Uphold = To support or defend, as against opposition or criticism; to lift upward, raise10
 Tikanga = Tikanga Māori is a set of practice, customs and traditions that are accepted as a
reliable and appropriate way of achieving and fulfilling certain objectives and goals 11
 Mātauranga = The Māori system of knowledge and understanding of all things past and present
that have been handed down from generation to generation and that is learned from experience
and other sources12.

3.8.

In giving effect to Objective 1, Ngā Kaihautū, as process guardians, will provide advice and assistance
to, as well as monitor, the EPA regarding the involvement of Māori in EPA processes and the use of
mātauranga Māori in an appropriate context13.

3.9.

In Objective 2, Ngā Kaihautū will promote the recognition of Māori rights, and their interests, in the
management of New Zealand’s natural and built environments,

3.10.

In giving effect to Objective 2, Ngā Kaihautū will provide advice and assistance to the EPA to ensure
Māori rights and interests are given appropriate recognition in EPA process, policy and decisions 14.

3.11.

With Objective 3, Ngā Kaihautū will seek that resource managers and resource users consider
measures that move beyond maintaining, and/or mitigating effects on, the natural and built
environment. Additionally, Ngā Kaihautū will aim to see measures that consider the resilience of the
local ecosystem, iwi, tangata whenua, and local communities, as a result of the activity.

10

Dictionary.com definition http://www.dictionary.com/browse/uphold?s=t
As defined on page 30 of the EPA Incorporating Māori perspectives in Decision Making
12
As defined on page 30 of the EPA Incorporating Māori perspectives in Decision Making
13
Page 14 of the EPA Incorporating Māori perspectives in Decision Making
14
Page 14 of the EPA Incorporating Māori perspectives in Decision Making
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 Protect = To defend or guard from attack, loss, annoyance; cover or shield from danger 15
 Enhance = To raise to a higher degree; intensify, magnify; to raise the value of16
 Natural = Existing in or formed by nature; based on the state of things in nature, constituted in
nature17
 Ensure = To secure or guarantee; make sure or certain that something will occur18
 Resilience = The ability to recover readily from adversity19
 Ecosystem = A system, or a group of interconnected elements, formed by the interaction of a
community of organisms with their environment 20
3.12.

In giving effect to Objective 3, Ngā Kaihautū will provide advice and assistance to the EPA about how
to support the role of Māori as kaitiaki. Ngā Kaihautū will also provide advice and assistance to
understand how EPA decisions could have cumulative impacts (positive and/or negative) on the
broader ecosystem21.

3.13.

With Objective 4, the role of tangata whenua, whether in an active and passive capacity, is important
to Ngā Kaihautū, and will be encouraged by Ngā Kaihautū for the EPA, and DMCs, to acknowledge
and consider as part of any decision making process over resources within the area and mana of
tangata whenua. Therefore, for Ngā Kaihautū, the involvement of tangata whenua either through
consultation and/or partnership, or as a worst case scenario, through submission, is imperative to
inform decisions.
 Acknowledge = Recognise the authority, validity, or claims of

22

 Tangata whenua = local people, hosts, indigenous people – people born of the whenua, i.e. of
the placenta and of the land where the people's ancestors have lived and where their placenta
are buried
3.14.

23

In giving effect to Objective 4, Ngā Kaihautū will provide advice and assistance to the development,
implementation and management of the EPA’s policies and processes for engaging with Māori. Ngā

15

Dictionary.com definition http://www.dictionary.com/browse/protect?s=t
Dictionary.com definition http://www.dictionary.com/browse/enhance?s=t
17
Dictionary.com definition http://www.dictionary.com/browse/natural?s=t
18
Dictionary.com definition http://www.dictionary.com/browse/ensure?s=t
19
Dictionary.com definition http://www.dictionary.com/browse/resilience?s=t
20
Dictionary.com definition http://www.dictionary.com/browse/ecosystem?s=t
21
Page 14 of the EPA Incorporating Māori perspectives in Decision Making
22
Dictionary.com definition http://www.dictionary.com/browse/acknowledge?s=t
23
Māori dictionary definition
https://maoridictionary.co.nz/search?idiom=&phrase=&proverb=&loan=&histLoanWords=&keywords=tangata+whenua
16
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Kaihautū will encourage the commissioning and resourcing of cultural impact assessment reports, and
that these reports be prepared by tangata whenua (or a nominee). Ngā Kaihautū also seeks to
contribute to the development of information, resources and materials that will enhance stakeholders’
understanding of Māori interests, knowledge, principles and values relative to the EPA’s functions.
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4.

Review of Trans-Tasman Resources Limited Proposal,
EPA’s Key Issue Report, and Submissions from Māori

Trans-Tasman Resources Limited Application
4.1.

The application was prepared by Trans-Tasman Resources Limited (TTRL).

4.2.

TTRL have lodged an application to obtain marine consents and marine discharge consents to extract
and process iron sand within the South Taranaki Bight.

4.3.

The application is extensive, with Table 1.2 and Table 1.3 outlining the activities the proposal is seeking
consent for. In total, there are seven (7) marine consent activities and one (1) marine discharge activity
identified by TTRL.

4.4.

TTRL uses the term “iron sand recovery” to describe the proposal, which entails extraction, redeposition, anchor and grade control activities.

4.5.

The application area covers 65.76 square kilometres (km 2) of seabed between 22-36 kilometres
offshore in waters between 20-42 metres deep. TTRL propose to extract and export up to 5 million
tonnes of iron sand per year, for up to 35 years.

4.6.

TTRL holds Mineral Mining Permit #55581, which was granted for a 20 year term commencing 2 May
2014.

4.7.

The application asserts that the application meets all the requirements of the EEZ Act, and anticipates
that any potential impacts identified from routine or planned activities are negligible, minor or positive
minor. For unplanned events, the potential impacts were found to be “as low as reasonably
practicable”.

4.8.

The extraction and process activities will be continuous over 24 hours per day with up to 50 million
tonnes of seabed material extracted per year. Around 10% of that material will be processed into iron
ore, with the remaining material returned to the area of seabed where it was extracted.

4.9.

It is noted that the application outlines its recognition of the concerns shared by iwi in the project area,
and evaluates the extent of adverse effects on cultural values as a result of the proposal. The
application also promotes developing a relationship agreement with iwi as a measure to address
cultural values.

4.10.

The application outlined the potential adverse effects on the environment and the impacts on the
cultural values and interests of tangata whenua within the project area. In regards to the Cultural
Values Assessment (CVA) in the Impact Assessment (IA), an independent consultant, Tahu Potiki
(Ngāi Tahu and Ngāti Mamoe), was commissioned by TTRL to provide an assessment following
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unsuccessful approaches by TTRL to engage Ngāti Ruanui, the iwi with mana whenua24 in the
application area.
4.11.

A comprehensive set of proposed conditions have been proffered by TTRL.

EPA Key Issues Report to Decision Making Committee
4.12.

The Key Issues Report (KIR), dated September 2016, was prepared by Rob Lieffering of MWH New
Zealand Ltd, on behalf of the EPA.

4.13.

Rather than provide an assessment of effects of the TTRL application, the KIR identifies issues
determined by the EPA that require careful consideration by the DMC. The KIR identifies six (6) issues
for the DMC:
 The discharges of sediment including its off-site dispersion – referred to as sediment plume and the various direct and indirect effects of this sediment
 The proposed environmental triggers/limits and the adaptive management approach
 The physical seabed and subsoil disturbance effects as a result of the extraction and structures
(anchor placement and removal)
 Effects on Māori existing interest
 The exclusionary effects in and around the project area
 The economic benefits to New Zealand

4.14.

The KIR identifies six (6)25 potential direct and indirect effects on the environment as a result of the
discharge of sediment. The KIR further states that these potential effects could potentially adversely
affect Māori existing interests26.

4.15.

With regard to environmental triggers/limits and management (inclusive of adaptive approaches), it is
noted that the KIR outlines three (3) matters27 that the DMC will need to be satisfied with. It is the view
of Ngā Kaihautū that the participation of Māori, and the consideration of Māori values, perspectives
and interests (including existing interests as defined in the EEZ Act), will support the DMC in the
consideration of these three (3) matters.

4.16.

The KIR states that the physical disturbance of the seabed and subsoil will alter the habitat and will
result in the destruction of the benthic biota28.

Interpreting this word, Ngā Kaihautū wish to refer to the definitions of Mana, Mana Atua, Mana Tipuna, Mana Whenua/Moana,
Mana Tangata as outlined on page 28 and 29 of the EPA Incorporating Māori Perspectives in Decision Making
25
Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issues Report” – Page 12
26
Point 36 “Section 4.2 The Sediment Plume of the EPA Key Issues Report” – Page 13
27
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page
21
28
Point 93 “Section 4.4 Physical Disturbance Effects of the EPA Key Issues Report” – Page 24
24
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4.17.

On effects to Māori existing interests, the KIR provides the EEZ Act definition of existing interests, and
what defines as Māori existing interests within that definition 29. Further, the KIR outlines that effects
from the sediment plume will migrate into the CMA where Māori have statutory acknowledgements,
and rebuts the assessment of TTRL, which state that “there will typically be no effect on the existing
interests of these groups”. The KIR encourages the DMC to test TTRL’s assessment with Māori.30

4.18.

The KIR outlines that TTRL propose to implement a one (1) nautical mile operational buffer that moves
every 10 days when the anchor moorings are moved. The intent of the buffer (exclusion zone) is to
keep activities unrelated to the TTRL proposal out of the immediate area of extraction, however other
activities can occur within the project area31.

4.19.

Lastly, on economic benefits, the KIR states that the positive economic benefits of the proposal may
not be significantly greater than any other effects, as stated in the TTRL application. However the KIR
outlines the economic impact of the proposal is still likely to result in a positive net economic impact
(benefit) for the New Zealand economy.

Submissions received from Māori on TTRL application
4.20.

As of 13 January 2017, Ngā Kaihautū were advised by the EPA that there were 19 submissions from
parties identified as Māori.

4.21.

The following submissions were reviewed by Ngā Kaihautū:
Submissions from Māori
Submission No.

Submitter Name

Submission 111816

Tony Kemp, NZ Māori Whanui

Submission 112892

Te Wairoa Iti Marae

Submission 114879

Ngaurukehu Incorporation, Geoffrey Hipango

Submission 114917

Ngati Tama Ki Te Waipounamu Trust

Submission 115025 and 121947

Te Kaahui o Rauru

Submission 115401

Taranaki/Whanganui Conservation Board

Submission 115420

Tamaki Treaty Workers, Raymond Nairn

Submission 116119

Pariroa Pa Ladies Committee

Point 100 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
31
Point 107 “Section 4.6 Exclusionary Effects of the EPA Key Issues Report” – Page 27
29
30
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Submission 120336

Malibu Hamilton, Te Ngaru Roa a Maui

Submission 121866

Te Kopere O Raehina Rongoa

Submission 122027

Te Ohu Kaimoana Trustee Limited (The Māori Fisheries
Trust), Kirstie Woods

Submission 122028
Submission 201662
Submission
Submission

Submission
Submission

4.22.

Te Runanga o Nga Wairiki Ngati Apa
Terry Smith
Te Runanga o Ngati Ruanui Trust
Joint Submitters

-

Te Whiringa Muka Trust

-

Whanganui Iwi Fisheries Limited

-

Ngā Tāngata Tiaki Whanganui

Roma Brewer
Hemi Ngarewa

A majority of the submissions provided a tangata whenua understanding of the locality, especially the
unique relationship they have with the environment and area, and the values (cultural, spiritual,
commercial, recreational, social) they share in relation to the TTRL application.

4.23.

From submitters that have identified themselves as tangata whenua, it is noted that their submissions
state that the proposal, although located in the EEZ, will adversely affect them.

4.24.

For a range of reasons, all 19 submissions oppose the application, and seek a decision by the EPA to
decline the TTRL proposal.
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5.

Key Matters Identified by Ngā Kaihautū

5.1.

This section of the report outlines the matters that Ngā Kaihautū have identified as a result of its
assessment and consideration of the:
 TTRL application,
 EPA Key Issues Report, and
 Submissions from Māori.
These matters have been outlined below under each respective assessment, and framed under each
Ngā Kaihautū objective.

5.2.

It is recommended that the DMC consider the key matters identified in this section and, if a key matter
is considered material, ensure that any decision made effectively considers and mitigates the matter
under consideration.

TTRL Proposal - Matters identified by Ngā Kaihautū in the TTRL Application
Objective 1 – Uphold tikanga and the use of mātauranga Māori
5.3.

An absence of a tangata whenua perspective on the existing environment, on the effects/impacts
on how tangata whenua perceive the existing environment, and on the existing interests of tangata
whenua.

5.4.

A cultural values assessment prepared without the participation of tangata whenua.32

5.5.

The lack of positive engagement with tangata whenua, especially “no” engagement of Ngāti Ruanui
who are recognised as mana whenua33.

5.6.

The proposed use of mātauranga Māori in the review of monitoring data through the Technical
Review Group, as proposed in conditions 28(d) and (f)34.

5.7.

Ngā Kaihautū acknowledge proposed conditions 33 – 41, whereby TTRL makes a commitment
over the course of the proposed activity to recognise the importance of the tikanga and kawa of iwi
and mana whenua.

Section 4.11.2 Cultural Values Assessment in the TTRL application – Page 143
Section 4.11.2 Cultural Values Assessment in the TTRL application – Page 143
34
Proposed Condition 28 in Attachment 1 of the TTRL application – Pages 14- 15
32
33
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Objective 2 – Recognise Māori rights and interests under Te Tiriti o Waitangi (The Treaty of Waitangi)
5.8.

Minimal to no recognition of settlement legislation.

5.9.

Minimal to no recognition of existing and newly established partnerships between iwi Māori and
Ministries and local authorities.

5.10.

Uncertainty regarding the long term impact on Māori rights in, and outside of, the EEZ.

5.11.

The impact a 35 year consent period will have on Māori rights and interests that are yet to be
confirmed via the customary marine title and protected customary activity process under the Marine
and Coastal Area (Takutai Moana) Act 2011 (MACA Act).

5.12.

The impact on Māori customary and commercial fishing rights, as well as interests in the fishing
activities of organisations that have a collaborative relationship and/or partnership with Māori.

5.13.

Clarity that all interests of the iwi in the Te Tai Hauāuru Fisheries Forum were appropriately
represented in the Te Tai Hauāuru Fisheries Forum Report prepared by Tanenuiarangi Manawatu
Incorporated.

5.14.

The impact on the wider environment outside of the project area, specifically within the 12 nautical
mile limit, where the role of kaitiaki is empowered and recognised via legislation and Regional Plan
obligations.

5.15.

Impacts on activities not regulated by the EEZ Act35 where Māori rights and interests are undertaken,
examples include: navigation and rāhui.

5.16.

Ngā Kaihautū acknowledge proposed conditions 33 – 41, whereby TTRL make a commitment to
recognise the role Māori perform as kaitiaki.

5.17.

Ngā Kaihautū also recognise the commitment TTRL is making under proposed condition 40.

Objective 3 – Protect and enhance the natural and built environment and ensure the resilience of
ecosystems, people and communities
5.18.

Activities on and/or under the seabed, includes placement, movement, disturbance, re-deposition
and damage.

5.19.

Continuous operation of the crawlers (as part of extraction activity) and processing of seabed
material36.

35
36

Section 1.4.4 of the TTRL application – Page 10
Section 2.3.3 Extraction Methodology of the TTRL application – Page 21

18

5.20.

No specific assessment on whether there will be effects on Māori health, considering Māori along
the coast are likely to source and consume food from the sea more frequently than non-Māori/urbansituated Māori.

5.21.

5.22.

Discharge activities that:


smother seafood beds/habitats (potential effects on human health) 37, and



impact on water quality, although temporary, was considered significant38.

Possible recognition by TTRL that the quality of the environment in the EEZ area of the project will
be adversely impacted39.

5.23.

Ngā Kaihautū acknowledge proposed conditions 42 - 45, whereby TTRL are making a commitment
towards the people, and their communities, where significant decline in population has occurred40.

Objective 4 – Acknowledge the role of tangata whenua
5.24.

The engagement of tangata whenua, especially the “no” engagement of Ngāti Ruanui who are
recognised as mana whenua. Ngāti Ruanui whilst a member of the Fisheries Forum, confirmed that
they did not endorse the Forum Report or its findings.

5.25.

Ngā Kaihautū acknowledge proposed conditions 33 – 41, whereby TTRL are making a commitment
to recognise the role of tangata whenua.

5.26.

A comprehensive set of proposed conditions have been proffered by TTRL. Ngā Kaihautū
acknowledge that it is good practice for applications for resource development/use activities to contain
proposed conditions to support the assessment of effects.

5.27.

The concern for Ngā Kaihautū on the proposed conditions is that although conditions 33 - 41 intend to
provide some level of certainty of the role of tangata whenua within the project, as well as the
management of effects on tangata whenua values and perspectives, Ngā Kaihautū are of the view that
tangata whenua would need to support these conditions.

5.28.

In this regard, Ngā Kaihautū recognise the inability of the DMC to require third party participation
through such conditions.

Reference to smothering effects in a number of places within the TTRL application – Pages 88, 105, 113, 115, 116 and 126
Paragraph 1 in Section 4.4.1 Sedimentation and Optical Water Quality Effects in the TTRL application – Page 81
39
Resource Management Act 1991 assessment of Section 7(f) in the TTRL application - Page 264
40
Section 3.2.1 Existing Communities in the TTRL application – Page 34
37
38
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EPA’s Assessment - Matters identified by Ngā Kaihautū in the EPA Key Issues Report
Objective 1 – Uphold tikanga and the use of mātauranga Māori
The Sediment Plume (Section 4.2)
5.29.

The processes (statutory and non-statutory) for Māori with statutory acknowledgements near the
project area, and Māori who have settlements under Te Tiriti o Waitangi (The Treaty of Waitangi).

Environmental Triggers and the Adaptive Management Approach (Section 4.3)
5.30.

The development of environmental triggers and management approaches 41 where mātauranga
Māori could be considered and/or applied.

5.31.

The appropriate use of mātauranga Māori in the development and application of environmental
triggers and management approaches (prior to, during, and after, mining activity), especially where
it relates to the sites of significance identified in the Te Tai Hauāuru Forum Report.

Objective 2 – Recognise Māori rights and interests under Te Tiriti o Waitangi (The Treaty of Waitangi)
The Sediment Plume (Section 4.2)
5.32.

The potential adverse effects on the existing interests of Māori with statutory acknowledgements
near the project area, and Māori who have settlements under the Treaty of Waitangi (Fisheries
Claims) Settlement Act 199242.

5.33.

The potential adverse effects on the rights and interests of Māori as a result of the sediment plume

Effects on Māori Existing Interests (Section 4.5)
5.34.

The effects from the sediment plume will migrate into the CMA where Māori have statutory
acknowledgements, and therefore, existing interests43.

5.35.

The narrow interpretation of Māori existing interests where Māori rights and interests are undertaken
or practiced, examples include: navigation and rāhui.

Exclusionary Effects (Section 4.5)
5.36.

Impacts on Māori existing interests as a result of the proposed one (1) nautical mile operational
buffer that moves every 10 days when the anchor moorings are moved.

Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page
21
42
Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12
43
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
41
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Objective 3 – Protect and enhance the natural and built environment and ensure the resilience of
ecosystems, people and communities
Physical Disturbance (Section 4.4)
5.37.

The physical disturbance of the seabed and subsoil will alter the habitat and will result in the
destruction of the benthic biota44.

Objective 4 – Acknowledge the role of tangata whenua
Effects on Māori Existing Interests (Section 4.5)
5.38.

5.39.

The Cultural Values Assessment on Ngāti Ruanui was not prepared by Ngāti Ruanui.

Ngā Kaihautū are of the view that Māori existing interest encompasses a number of activities broader
than the guidance stated in Section 4.5 of the KIR. Paragraph (a) of the existing interest interpretation
in the EEZ Act is considered by Ngā Kaihautū to be inclusive of social and/or cultural interests.
Therefore, Ngā Kaihautū do not believe that paragraphs (d), (e) and (f) of the existing interest
interpretation are an exhaustive list of Māori existing interests.

5.40.

The rights of all peoples are recognised in sections 26, 27, and 28 of the MACA Act, and also
recognised in section 354(3) of the RMA. It is considered by Ngā Kaihautū that these statutory
recognitions set a basis to further explore what a ‘lawfully established existing activity” could be. It is
on this premise that the interpretation by Ngā Kaihautū of paragraph (a) 45 is, that tangata whenua
collectively have the right to continue to practice their tikanga and other activities, whether authorised
or not, and whether within the EEZ or not (within the 12 nautical mile coastal/ocean zone). Therefore,
it is of the view of Ngā Kaihautū that these practices (of tikanga) and activities (customary, cultural
and/or otherwise) of tangata whenua should be explored by the DMC and considered as existing
interests.

5.41.

Overall, Ngā Kaihautū believe that all six (6) issues identified in the EPA KIR are relevant and of
concern to Ngā Kaihautū.

Māori Submitters - Matters identified by Ngā Kaihautū in Submissions
5.42.

Ngā Kaihautū acknowledge that all of these submitters are in opposition to the TTRL application being
granted consent, and share similar concerns.

44
45

Point 93 “Section 4.4 Physical Disturbance Effects of the EPA Key Issues Report” – Page 24
Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
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5.43.

It is anticipated that the DMC will investigate and consider the individual facets and concerns of each
submission. Therefore, Ngā Kaihautū have tried carefully to summarise the concerns expressed in
the submissions to provide a Ngā Kaihautū perspective on the TTRL proposal.

Objective 1 – Uphold tikanga and the use of mātauranga Māori
5.44.

Lack of transparency and disclosure of information by TTRL

5.45.

The relationship of Māori to both the environment and area through whakapapa. Whakapapa is what
ensures the interconnectedness of all living things and is central to Māori life and the role of kaitiaki.

5.46.

The practice of tikanga and kawa and the application of mātauranga Māori in the role as kaitiaki,
ensures the mauri of the ecosystem and environment.

Objective 2 – Recognise Māori rights and interests under Te Tiriti o Waitangi (The Treaty of Waitangi)
5.47.

The rights and interests of Māori, whether as existing interest activities defined in the EEZ Act or as
lawfully established activities, whether authorised or not.

5.48.

The role of kaitiaki.

Objective 3 – Protect and enhance the natural and built environment and ensure the resilience of
ecosystems, people and communities
5.49.

The principle of protection.

5.50.

The lack of a bond mechanism, or insurance cover towards environmental restoration, should
something go wrong.

5.51.

The adverse effects from noise and vibration, primarily on marine mammals.

5.52.

Impacts from the sediment plume on the environment, with particular reference by some submitters
on customary areas/sites of significance.

Objective 4 – Acknowledge the role of tangata whenua
5.53.

Inadequate consultation undertaken by TTRL with tangata whenua.

22

5.54.

The conflict between the Te Tai Hauāuru Fisheries Forum report and the submissions (individual
and joint) received from members/representatives on the Forum.
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6.

Legislative Context - Exclusive Economic Zone and
Continental Shelf Act 2012 and Evaluation Against Section
59(2)

6.1.

Ngā Kaihautū note the following sections of the EEZ Act:


Section 10 – Purpose



Section 12 – The Treaty of Waitangi



Section 59 – Environmental Protection Authority’s consideration of application



Section 60 – Matters to be considered in deciding extent of adverse effects on existing
interests

6.2.



Section 61 – Information principles



Section 62 – Decisions on applications for marine consents



Section 63 – Conditions of marine consents

To support the DMC, Ngā Kaihautū will provide an evaluation against each matter that the DMC must
take into account, as described in Section 59(2) of the EEZ Act, using the key matters identified by
Ngā Kaihautū as outlined in Section 5 of this report.

6.3.

The evaluation of the matters identified by Ngā Kaihautū against the matters described in Section
59(2) of the EEZ Act, is outlined in the tables in Appendix B.

Summary Findings
6.4.

It is recommended that the DMC consider the key matters identified in Appendix B, some of which are
duplicated in the previous section and, if a key matter is considered material, ensure that any decision
made effectively considers and mitigates the matter under consideration.

6.5.

In the absence of a tangata whenua perspective in the application, it is difficult for Ngā Kaihautū to
comment in a manner that assists the DMC to identify the potential risks and benefits of the TTRL
proposal and how it relates to the directions of section 59(2) of the EEZ Act.

6.6.

There is a lack of evidence in the TTRL application that the proposal will not adversely affect Māori
existing interests. Although there were submissions from iwi groups outlining that existing interests will
be affected, certainty needs to be sought by the DMC from Ngāti Ruanui, Ngāruahine and Ngā Rauru,
and iwi with interests in Fisheries Management Area 8.

6.7.

Furthermore, there is no guarantee that iwi/iwi groups will accept the proposed conditions outlined in
the TTRL application.

6.8.

With regard to Māori existing interests, the narrow interpretation of existing interest in both the TTRL
application and the KIR, is of concern to Ngā Kaihautū.

Paragraph (a) of the existing interest
24

interpretation as described in the EEZ Act provides for social and cultural interests, and subsequently,
established activities such as tikanga and other tangata whenua activities.
6.9.

Protection of the environment is important to Ngāti Ruanui. Similarly, it is recognised by TTRL in their
cultural values assessment that the spiritual integrity of the coastal and ocean environment is important
to tangata whenua. Furthermore, Ngā Kaihautū has an objective that seeks the protection and
enhancement of ecosystems which is aligned to, and supports, section 59(2)(d)(e) assessment criteria
of the EEZ Act. Therefore, the principle of protection (as outlined in the Ngāti Ruanui submission)
should be strongly considered and adopted.

6.10.

In sections 4.3 and 4.4 of the Impact Assessment, TTRL provides an assessment and forecast on the
economic gains and benefits to New Zealand (nationally, regionally, and locally). Ngā Kaihautū is
uncertain about what economic gains and benefits will accrue to tangata whenua, beyond employment
opportunities, as a result of this activity.

6.11.

Ngā Kaihautū wonder whether there is an opportunity to align with iwi programmes and support iwi to
tailor employment opportunities that are connected to a real market in the Taranaki area, whether it is
employment within the industry or employment within related sectors that provide goods and services
to the industry.

6.12.

In the Te Tai Hauauru Fisheries Forum report prepared by Tanearangi Manawatu Incorporated, it is
stated that the collective iwi groups have existing economic interests within the proposed TTRL project
area. Ngā Kaihautū suggest the DMC satisfies itself that the proposal does not impede these economic
activities, nor the rights of iwi via their authorisation/jurisdiction of Fisheries Management Area 8 to
ensure continuance and enhancement of their economic position.

6.13.

A balanced approach to enable economic development and growth is important to Māori also, and just
as important is creating sustainable employment that caters for the capacity of people and
communities into the future. In working with iwi to enable iwi/Māori outcomes/outputs to be developed
and delivered, the likelihood is that TTRL are potentially ill equipped to provide a service that
adequately meet the needs of Māori.

6.14.

Kaitiakitanga is an important component in recognising the unique relationship Māori have with the
environment. This concept is recognised and enabled in a range of legislation, including the EEZ Act
via Section 12 and Section 59(2)(a). Kaitiakitanga can also be exercised through relationships
developed and enabled through partnerships with agencies such as the Department of Conservation
(DoC) and the Taranaki Regional Council. Through these partnerships, an holistic and wide-reaching
application of kaitiakitanga is being undertaken. There are four organisations identified in the TTRL
application that have marine management regimes in the area where such partnerships exist:


Department of Conservation (DoC)
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6.15.



Maritime New Zealand (MNZ)



Ministry for Primary Industries (MPI)



WorkSafe New Zealand

With regard to Section 59(2)(i), best practice in relation to an industry or activity, Ngā Kaihautū are of
the view that providing opportunities for iwi/tangata whenua/Māori to be involved in the identified
Management Plans in the TTRL application provides for best practice to be practiced in a New Zealand
context.

6.16.

Lastly, TTRL outlined that they did not get an opportunity to directly engage/consult with Ngāti Ruanui
(who hold mana whenua in the project area), as well as other iwi in close proximity, and who have
interest in the project area. However, TTRL did manage to engage with some iwi in the area, as well
as the Te Hauāuru Iwi Fisheries Forum.

26

7.

Conclusion

7.1.

Ngā Kaihautū recognise their role is to support the DMC by advising on matters from a Māori
perspective, therefore Ngā Kaihautū do not propose suggesting any conditions pursuant to Section
59(2)(j) and Section 63 of the EEZ Act.

7.2.

Additionally, Ngā Kaihautū wishes to point out that it does not speak on behalf of all, or any particular,
whānau, hapū or iwi. It is not the voice of Māori but rather seeks to ensure that Māori have a voice in
the environmental legislation that the EPA operates under. Ngā Kaihautū act as process guardians
and advise the EPA Board on the timely, appropriate and effective incorporation of Māori perspectives
in EPA functions and decision making.

7.3.

To do this we work closely with the EPA through contributing to, monitoring and evaluating policies,
processes, applications and decisions from a Māori perspective. Part of this responsibility includes
providing guidance and oversight to the development of organisational and decision making
approaches that support the effective recognition of the unique relationship of Māori to the New
Zealand environment.

7.4.

Recently the EPA adopted a framework to guide its actions in undertaking statutory duties and other
obligations to Māori. The framework is He Whetū Mārama. The aspiration of He Whetū Mārama is to
understand the unique relationship of Māori to the environment to inform EPA decision making. This
framework is attached as Appendix C of this report.

7.5.

Ngā Kaihautū supported the development of He Whetū Mārama and now looks forward to supporting
the EPA in its implementation of the framework, alongside the EPA Strategy. This Ngā Kaihautū report
is aimed at supporting He Whetū Mārama and the EPA Strategy.

7.6.

Ngā Kaihautū acknowledge the effort undertaken by TTRL to engage with tangata whenua. Although
unsuccessful in their engagement with Ngāti Ruanui and possibly with other local iwi, Ngā Kaihautū
have noted the numerous proposed conditions by TTRL to accommodate tangata whenua values and
interests, and participation in the proposal. That said, neither TTRL nor the DMC will be able to require
tangata whenua to participate.

7.7.

Lastly, recommendations have been provided to the DMC for consideration to both “take into account”
and “have regard to” pursuant to Section 59(2) and 59(3).

7.8.

For Ngā Kaihautū, our interpretation of “have regard to’ as prescribed in section 59(3) of the EEZ Act,
is that the matters outlined in this report must be given material consideration but not necessarily
followed. Those matters are:
 Uphold tikanga and the use of mātauranga Māori
 Recognise the rights and interests of Māori
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 Protect and enhance the natural environment and ensure the resilience of the ecosystem,
people and communities
 Acknowledge the role of tangata whenua
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8.

Recommendations

8.1.

The following recommendations suggested below are for the DMC to consider:

i.

It is important that the DMC seek and receive comments, assessments, and values from tangata
whenua on all aspects of section 59(2) of the EEZ Act. A cultural impact assessment should be
provided to the DMC to inform their decision. Ngā Kaihautū are of the view that the cultural values
assessment in the TTRL application is not a cultural impact assessment 46.

ii.

We recommend the DMC ask TTRL whether they are confident, and feel certain that the effects on
the existing interests of Ngāti Ruanui, Ngāruahine and Ngā Rauru can be sustainably managed over
a 35 year consent period. The rationale for the question is in response to the absence of two-way
engagement and evidence in the assessment of effects that effects on those existing interests were
appropriately considered by TTRL. The proposed question to TTRL could be, Are TTRL certain that
they can manage the effects arising over time, and/or which may arise in combination with other
effects, whilst protecting the existing interests of the above iwi?

iii.

With regards to proposed conditions 33 - 41, prior to imposing such conditions if consent is granted,
Ngā Kaihautū recommend that the DMC seek confirmation from tangata whenua whether or not they
support the conditions and would participate in the proposed Kaitiakitanga Reference Group.

iv.

Should tangata whenua agree to the proposed conditions, we also recommend that the Kaitiakitanga
Reference Group be included in the development of the Baseline Environmental Monitoring Plan (as
proposed in condition 14). We believe this will help frame a tangata whenua perspective of the existing
environment. Furthermore, the involvement of tangata whenua in the preparation/development of the
proposed Management Plans identified in the TTRL application will be appropriate.

v.

Also, in the same manner as the above recommendation, Ngā Kaihautū wish to encourage TTRL to
explore expanding the involvement of tangata whenua in the activities of the project to also include
educational and/or training activities to be delivered by tangata whenua, so as to improve TTRL
awareness and understanding of tangata whenua perspectives, values, history, interests, tikanga and
kawa.

vi.

Ngā Kaihautū seek clarity on the assessment on human health. Most coastal iwi/tangata whenua
source a portion of their food, livelihood and dietary requirements from the sea with the likelihood that
food from the sea is sourced and consumed more often by these coastal iwi/tangata whenua than
other parts of the community. Therefore, Ngā Kaihautū suggest it would be useful for the DMC to be
aware of the likely consumption rate (frequency and quantity) of seafood by coastal iwi/tangata
whenua and whether the cumulative effect of seafood contamination from TTRL’s proposed activities
could pose a health risk to coastal iwi/tangata whenua or, for that matter, other community members.

A report documenting Māori cultural values, interests and associations with an area of a resource, and the potential impacts
of a proposed activity on these. Cultural Impact Assessments are a tool to facilitate meaningful and effective participation of
Māori in impact assessment- Quality Planning http://www.qualityplanning.org.nz/index.php/supporting-components/faq-s-oncultural-impact-assessments
46
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vii.

Ngā Kaihautū ask the DMC to seek clarity from TTRL on whether the effects of the proposal will
adversely impact the quality of the environment. As part of this, Ngā Kaihautū encourage the DMC to
ensure suitable protection of the biological diversity and integrity of marine species, ecosystems, and
processes [s59(2)(d)], any rare and vulnerable ecosystems, and the habitats of threatened species
[s59(2)(e)].

viii.

In response to tangata whenua values associated with the environment 47 and information outlined in
the cultural values assessment48 of the TTRL application, Ngā Kaihautū wish to promote the principle
of protection. Should the DMC consider it appropriate to grant consent, Ngā Kaihautū encourages the
DMC to impose conditions that require measures to protect the environment.

ix.

With regard to the environmental triggers/limits and management (inclusive of adaptive approaches),
it is noted that the KIR outlines three (3) matters 49 that the DMC will need to be satisfied with. It is the
view of Ngā Kaihautū that the participation of Māori, and the consideration of Māori values,
perspectives and interests (including existing interests as defined in the EEZ Act), will support the
DMC in the consideration of these three (3) matters.

x.

Ngā Kaihautū recommend that the DMC should take into account the settlement legislation relevant
to:
a. project area,
b. existing interests, and
c.

the impact area of the sediment plume.

In particular, and as discussed in recommendation (ii), the DMC is encouraged to ensure that the
impact of the proposed activity on Māori existing interests (whether within or outside the EEZ) are
clearly understood and suitably managed (mitigated, remedied, offset and avoided).
xi.

Ngā Kaihautū ask that the DMC take into account the likelihood that customary marine title and
protection mechanisms for customary activities will be processed and granted within the 35 year
consent period and what, if any, impact this could have on the operation of the consent, should the
consent application be granted.

xii.

With regard to Māori existing interest, Ngā Kaihautū invite the DMC to explore paragraph (a) of the
existing interest interpretation50, and consider:
a. whether, or the extent to which, an existing activity solely drawn from or based on social and
cultural interests can be a “lawfully established activity” as provided by s4 of the EEZ Act?

“…any consent condition or adaptive management should be based upon a principle of protection.” Ngāti Ruanui submission
– Page 32 and “we are not in a position to determine if the condition setting accurately reflects a suitable set of measures which
firstly provide ongoing protection to the environment..” Ngāti Ruanui submission – Page 35
48
“..local tohunga continue to monitor the Taranaki coastline and ocean resources and perform karakia to protect the spiritual
integrity and ensuring the ongoing health of the mauri “ Section 4.11.2 Cultural Values Assessment in the TTRL application –
Page 146
49
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page
21
50
Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
47
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b. whether activities of tangata whenua in practicing their tikanga and other culturally-based
activities are lawfully established activities where customary practices create that interest and
no specific statutory authority is relied on?
c.

whether existing interests founded in the Coastal Marine Area (CMA) are existing interests in
the EEZ where those CMA interests are impacted by activities within the EEZ?

xiii.

Ngā Kaihautū suggest that the DMC consider how TTRL could demonstrate sustainable economic
benefit to tangata whenua beyond employment opportunities.

xiv.

It is recommended that the DMC consider the key matters identified in sections 5 and 6, and Appendix
B, and, if a key matter is considered material, ensure that any decision made effectively considers and
mitigates the matter under consideration.

James Whetu
Committee Member on behalf of Ngā Kaihautū Tikanga Taiao
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Appendix A – James Whetu Biography

Qualifications
 Post Graduate Diploma in
Planning – Massey
University (currently
progressing Masters in
Resource and Environmental
Planning
Advisory Panels
 New Zealand Planning
Institute – Papa Pounamu
Committee Member (Māori
Special Interests Group)
 Environmental Protection
Authority Māori Advisory
Committee – Ngā Kaihautū
Tikanga Taiao
Affiliations
 Application with New
Zealand Planning Institute
 New Zealand Association for
Impact Assessment
 International Association for
Impact Assessment
 New Zealand Institute of
Directors
Accreditation
 Making Good Decisions
Certificate

James Whetu
Member of Ngā Kaihautū Tikanga Taiao

Career History
James is a Director of Whetu Consultancy Group and is based in
Hamilton.
His professional background is resource consent planning and
resource management policy.
James has a good practical understanding of the complexities
around resource management planning frameworks. This is as a
result of planning experience in district and regional town planning
and public and private resource consenting practices.
In recent years, James has harnessed his expertise in incorporating
Māori perspectives in resource management and planning
processes. This has supported resource users and managers (local
authorities and central government agencies) to respond to
post-treaty settlement requirements, and consider traditional
knowledge, cultural impacts and community engagement in policy
and consent planning. This expertise is reflected through James
being appointed on the Māori Advisory Committee for the
Environmental Protection Authority, the Māori Special Interest
Group for the New Zealand Planning Institute, and the Vision
Mātauranga programme lead for the Sustainable Seas National
Science Challenge.
James has been a member of Ngā Kaihautū Tikanga Taiao since
July 2014.
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Appendix B – Evaluation of Matters Identified by Ngā Kaihautū against Section 59(2) of the EEZ Act
Section 59(2)(a) any effects on the environment or existing interests of allowing the activity, including –
(i)

Cumulative effects; and

(ii)

Effects that may occur in New Zealand or in the waters above or beyond the continental shelf beyond the outer limits of the exclusive economic zone; and

Section 59(2)(b) the effects on the environment or existing interests of other activities undertaken in the area covered by the application or in its vicinity, including—

(i)

the effects of activities that are not regulated under this Act; and

(ii)

effects that may occur in New Zealand or in the waters above or beyond the continental shelf beyond the outer limits of the exclusive economic zone;

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from Māori









An absence of a tangata whenua perspective on the existing environment,

The relationship of Māori to both the

on the effects/impacts on how tangata whenua perceive the existing

Māori with statutory acknowledgements near the

environment and area through whakapapa.

environment, and on the existing interests of tangata whenua.

project area, and Māori who have settlements

Whakapapa

Uncertainty regarding the long term impact on Māori rights in, and outside

under The Treaty of Waitangi.

interconnectedness of all living things and is

of, the EEZ.


Minimal to no recognition of settlement legislation.



Minimal to no recognition of existing and newly established partnerships



The impact a 35 year consent period will have on Māori rights and interests
that are yet to be confirmed via the customary marine title and protected
customary activity process under the MACA Act.
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of

Māori

with

statutory

is

what

ensures

the

central to Māori life and the role of kaitiaki.

The potential adverse effects on the existing
interests

between iwi Māori and Government agencies and local authorities.


The processes (statutory and non-statutory) for



The practice of tikanga and kawa, and the

acknowledgements near the project area, and

application of mātauranga Māori by kaitiaki,

Māori who have settlements under the Treaty of

ensures the mauri of the ecosystem and

Waitangi (Fisheries Claims) Settlement Act 199252.

environment.

The potential adverse effects on the rights and
interests of Māori as a result of the sediment
plume.

Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12



The rights and interests of Māori, whether as
existing interests activities defined in the EEZ







The impact on Māori customary and commercial fishing rights, as well as

The effects from the sediment plume will migrate

Act or as lawfully established activities,

interests in the fishing activities of organisations that have a collaborative

into the CMA where Māori have statutory

whether authorised or not.

relationship and/or partnership with Māori.

acknowledgements53.

Clarity that all interests of the iwi in the Te Tai Hauāuru Fisheries Forum





Impacts on Māori existing interests as a result of

were appropriately represented in the Te Tai Hauāuru Fisheries Forum

the proposed one (1) nautical mile operational

Report prepared by Tanenuiarangi Manawatu Incorporated.

buffer that moves every 10 days when the anchor





interests where Māori rights and interests are

Impacts on activities not regulated by the EEZ Act 51, where Māori rights and

undertaken or practiced, for example: navigation
and rāhui.

interests are undertaken, for example: navigation and rāhui.


The physical disturbance of the seabed and

Impacts from the sediment plume on the
environment, with particular reference by
some submitters on customary areas/sites of

The narrow interpretation of Māori existing

recognised via legislation and Regional Plan obligations.

The adverse effects from noise and vibration,
primarily on marine mammals.

moorings are moved.

Impact on the wider environment outside of the project area, specifically
within the 12 nautical mile limit, where the role of kaitiaki is empowered and





significance.


The conflict between the Te Tai Hauāuru
Fisheries Forum report and the submissions
(individual

and

joint)

received

from

members/representatives on the Forum.

subsoil will alter the habitat and will result in the
destruction of the benthic biota54.

Ngā Kaihautū Comments
1.

Ngā Kaihautū are concerned that there is an absence of a tangata whenua perspective in the development of the TTRL application to assist the DMC to take into account the effects
on the environment and existing interests.

Effects on Environment

Section 1.4.4 of the TTRL application – Page 10
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
54
Point 93 “Section 4.4 Physical Disturbance Effects of the EPA Key Issues Report” – Page 24
51
53
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2.

A tangata whenua perspective will assist the DMC in considering the effects on environment from a tangata whenua perspective, and the effects on the culture, health and wellbeing,
and economic aspirations of Māori.

3.

Although TTRL commissioned a cultural expert to provide a cultural values assessment, the assessment is not considered a tangata whenua perspective (or cultural impact
assessment) as there was little to no participation by tangata whenua. With this in mind, Ngā Kaihautū are wary of the effectiveness and relevance of the proposed conditions if tangata
whenua are not supportive of the proposal (including the proposed conditions).

4.

In the absence of a tangata whenua perspective in the application, it is difficult for Ngā Kaihautū to help the DMC to identify the potential risks and benefits of the TTRL proposal and
how it relates to the directions of section 2(a) of the EEZ Act.

5.

Additionally, Ngā Kaihautū believe that DMC should take into account that the Impact Assessment does not outline seascape and visual character as seen by tangata whenua.
Additionally, the Impact Assessment does not provide a tangata whenua perspective on fish and/or fishing, nor their perspective on marine mammals. In this absence of a tangata
whenua perspective, it is uncertain if the proposal is able to appropriately and effectively protect and enhance the natural environment in a manner that tangata whenua would accept
and acknowledge.

6.

Similarly, the EPA KIR outlines that the physical disturbance of the seabed and subsoil from the proposal will alter the habitat and will result in the destruction of the benthic biota. A
tangata whenua perspective is imperative to help the DMC with its decision.

7.

In regard to 2(a)(i), cumulative effects on the environment is a real issue, as the effects have the potential to compromise the natural character of the coastal and marine environment
as seen by tangata whenua.

8.

Ngā Kaihautū note TTRL’s proposed conditions to accommodate the absence of tangata whenua perspective in the IA, specifically conditions 33, 34, 36 and 39.

9.

Ngā Kaihautū acknowledge the proposed conditions outlined in the TTRL application which intend to address the maintenance and enhancement of the capacity of people and
communities, especially those that support Māori. It is considered that these proposed conditions could potentially address the effects on Māori and Māori perspectives and values.

Effects on Existing Interests
10. Regarding effects on existing interests, the DMC should take into account that there is lack of evidence in the TTRL application from Ngāti Ruanui, and other iwi/iwi groups, to support
TTRL’s assessment that the proposal will not adversely affect existing interests. Although there were submissions from iwi groups, certainty needs to be sought by the DMC from Ngāti
Ruanui, Ngāruahine and Ngā Rauru, and iwi with interests in Fisheries Management Area 8, as there is no guarantee that iwi/iwi groups will accept the proposed conditions outlined in
the TTRL application. That said, it is also recognised that the DMC is unable to require Ngāti Ruanui, Ngāruahine and Ngā Rauru, and iwi with interests in Fisheries Management Area
8, to provide comment or any certainty.
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11. TTRL outlined that they did not get an opportunity to directly engage/consult with Ngāti Ruanui (who hold mana whenua in the project area), as well as other iwi in close proximity, and
who have interest in the project area.
12. However TTRL did manage to engage with some iwi in the area, as well as the Te Hauāuru Iwi Fisheries Forum.
13. TTRL also met with Ngā Kaihautū Tikanga Taiao.
14. Of concern to Ngā Kaihautū is the narrow interpretation of Māori existing interest in the KIR. It is the view of Ngā Kaihautū that paragraph (a) of the existing interest interpretation55 in
the EEZ Act, provides for the practice of tikanga and other tangata whenua activities, and therefore, does not limit Māori existing interests in the EEZ to paragraphs (d), (e) and (f).
Ngā Kaihautū Recommendations
15. It is important that the DMC seek and receive comments, assessments, and values from tangata whenua on all aspects of section 59(2) of the EEZ Act. A cultural impact assessment
should be provided to the DMC to inform their decision.
16. Ngā Kaihautū ask that the DMC take into account the likelihood that customary marine title and protection mechanisms for customary activities will be processed and granted within the
35 year consent period.
17. We recommend the DMC ask TTRL whether they are confident, and feel certain that the effects on the existing interests of Ngāti Ruanui, Ngāruahine and Ngā Rauru can be
sustainably managed over a 35 year consent period. The rationale for the question is in response to the absence of two-way engagement and evidence in the assessment of effects
that effects on those existing interests were appropriately considered by TTRL. The proposed question to TTRL could be, Are TTRL certain that they can manage the effects arising
over time, and/or which may arise in combination with other effects, whilst protecting the existing interests of the above iwi?
18. With regards to the proposed conditions, Ngā Kaihautū recommend that the DMC seek confirmation from tangata whenua prior to imposing such conditions, if consent is granted.
19. Although opposition is noted in the submissions from tangata whenua, if, during the process of the hearing, support is garnered on the proposed conditions, we also recommend that
the involvement of tangata whenua in the Kaitiakitanga Reference Group, as proposed in condition 34, includes involvement in the development of the Baseline Environmental
Monitoring Plan (as proposed in condition 14). We believe this will help frame a tangata whenua perspective of the existing environment.

55

Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
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Section 59(2)(c) the effects on human health that may arise from effects on the environment

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from
Māori



Uncertainty regarding the long term impact on Māori rights in, and outside



of, the EEZ.


The impact a 35 year consent period will have on Māori rights and interests
that are yet to be confirmed via the customary marine title and protected
customary activity process under the MACA Act.





No specific assessment on whether there will be effects on Māori health,





Discharge activities that:
o smother seafood beds/habitats (potential effects on human health)57,

project area, and Māori who have settlements under

Whakapapa

The Treaty of Waitangi.

interconnectedness of all living things and is

approaches60

where

mātauranga

is

what

ensures

the

central to Māori life and the role of kaitiaki.

The development of environmental triggers and


The practice of tikanga and kawa and the
application of mātauranga Māori in the role
as kaitiaki, ensures the mauri of the

The potential adverse effects on the rights and

ecosystem and environment.

interests of Māori as a result of the sediment plume.


The relationship of Māori to both the
environment and area through whakapapa.

Māori could be considered and/or applied.

considering Māori along the coast are likely to source and consume food
from the sea more frequently than non-Māori/urban-situated Māori.



Māori with statutory acknowledgements near the

management

Impacts on activities not regulated by the EEZ Act 56, where Māori rights and
interests are undertaken, for example: navigation and rāhui.



The processes (statutory and non-statutory) for



The role of kaitiaki.

are



The principle of protection.

undertaken/practiced, for example: navigation and



The adverse effects from noise and

The narrow interpretation of Māori existing interests
where

Māori

rights

and

interests

rāhui.

vibration, primarily on marine mammals.

and


Impacts from the sediment plume on the
environment, with particular reference by

Section 1.4.4 of the TTRL application – Page 10
Reference to smothering effects in a number of places within the TTRL application – Pages 88, 105, 113, 115, 116 and 126
60
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page 21
56
57
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o impact on water quality, although temporary, was considered



significant58.


some submitters on customary areas/sites

the

of significance.

CMA

where

Māori

have

statutory

acknowledgements61.

Possible recognition by TTRL that the quality of the environment in the EEZ
area of the project, will be adversely impacted59.

The effects from the sediment plume will migrate into



The physical disturbance of the seabed and subsoil
will alter the habitat and will result in the destruction
of the benthic biota62.

Ngā Kaihautū Comments
1. Ngā Kaihautū are of the view that there is potential for adverse effects on Māori health if tāngata whenua are impacted in their ability to continue to:


exercise their right to catch and manage their fishing resource in perpetuity,



manage, restore and protect their customary marine resources in perpetuity, and



undertake their kaitiaki responsibility to ensure the health and wellbeing of their iwi (including their environment) in perpetuity

It is from these activities (as well as other activities) by iwi, that iwi are able to respond to the health of their people (whānau) through sourcing and consuming seafood for sustenance.
2. It is noted in the TTRL application that there is potential and/or likelihood that the effects of sediment from the proposal will result in the smothering of shellfish harvest areas, and potential
contamination of shellfish. With regard to the latter, it was outlined in the application that the contamination is within a reasonable threshold for human consumption.
3. Ngā Kaihautū are concerned about the impacts on the health of Māori who source their food and dietary requirements from these harvest areas, and undertake customary practices that
may be impacted by this activity, e.g. rāhui, and whether it will adversely affect their health.
4. Also important to Māori health is the spiritual wellbeing of the iwi, hapū, and whānau unit. Spiritual health is achieved through practice of tikanga and kawa and kaitiakitanga to maintain
and/or enhance the relationship with the natural environment, including the environment that may be impacted by this application.
5. Ngā Kaihautū are of the view that Māori that reside along the coastal environment of New Zealand, are highly likely to source and consume seafood as part of their livelihood and cultural
practice from areas potentially impacted by the application.

Paragraph 1 in Section 4.4.1 Sedimentation and Optical Water Quality Effects in the TTRL application – Page 81
Resource Management Act 1991 assessment of Section 7(f) in the TTRL application - Page 264
61
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
62
Point 93 “Section 4.4 Physical Disturbance Effects of the EPA Key Issues Report” – Page 24
58
59
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6. Also, Ngā Kaihautū request the DMC inquire of TTRL’s health expert Dr Francesca Kelly to test the assessment on page 142 of TTRL’s application which states “any elevations of copper
or nickel in seafood, if they were to arise, will be below the amounts of any consequence for human health as a result of consumption of contaminated food.”
7. It is in this manner that TTRL’s health expert should have considered the effects on the health of Māori as a result of potentially greater consumptions of seafood than the general
population. It is suggested that the question could be framed to enquire as to what level of consumption of seafood would produce an effect on the health of Māori and whether it is
realistic that Māori could gather seafood to that quantity for personal consumption.
8. Ngā Kaihautū are of the view that, in TTRL’s assessment of the RMA provisions on page 264, TTRL avoids clarifying whether the effects will adversely impact the quality of the
environment. Ngā Kaihautū acknowledge that the provisions are specifically for those matters/proposals under the RMA, however we consider there is scope to consider this provision,
and other RMA provisions, due to:


the location of the TTRL proposal in proximity to the 12 nautical mile limit of the RMA, and



the scope of Section 59(2)(l) of the EEZ Act

9. Ngā Kaihautū are of the view that the quality of life and the quality of the environment are interlinked, and therefore TTRL should clarify to the DMC whether the effects of the proposal
will adversely impact on the quality of the environment.
Ngā Kaihautū Recommendations
10. Ngā Kaihautū ask that the DMC take into account the likelihood that customary marine title and protection mechanisms for customary activities will be processed and granted within the
35 year consent period. These authorisations under the MACA Act empower Māori to care for the environment and themselves (self-sustaining).
11. Ngā Kaihautū seek clarity on whether the assessment has a quantum where the amount of seafood consumed tips the reasonable contamination level into unreasonable. Many coastal
iwi/tangata whenua source a portion of their food, livelihood and dietary requirements from the sea. With the accompanying likelihood that coastal Māori source and consume food from
the sea more often than non-Māori/non-coastal people, knowing the consumption quantum whereby the consequence to human health is unacceptable could be important to take into
account. Then the DMC could enquire as to the likelihood of Māori (or, for that matter, other community members) consuming a quantity of seafood from the area affected by this
application which could produce unacceptable health effects.
12. Ngā Kaihautū ask the DMC to seek clarity from TTRL on whether the effects of the proposal will adversely impact on the quality of human health.
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Section 59(2)(d) the importance of protecting the biological diversity and integrity of marine species, ecosystems, and processes; and
Section 59(2)(e) the importance of protecting rare and vulnerable ecosystems and the habitats of threatened species;

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from Māori









An absence of a tangata whenua perspective on the existing environment,

Māori with statutory acknowledgements near the

environment and area through whakapapa.

environment, and on the existing interests of tangata whenua.

project area, and Māori who have settlements

Whakapapa

The proposed use of mātauranga Māori in the review of monitoring data

under The Treaty of Waitangi.

interconnectedness of all living things and is



within the 12 nautical mile limit, where the role of kaitiaki is empowered and



interests

of

Māori

with

Impacts on activities not regulated by the EEZ Act 64, where Māori rights and

acknowledgements near the project area, and



Minimal to no recognition of existing and newly established partnerships


between iwi Māori and Ministries and local authorities.


the

The rights and interests of Māori, whether as

whether authorised or not.

statutory

Waitangi (Fisheries Claims) Settlement Act 199269.
Minimal to no recognition of settlement legislation.

ensures

Act or as lawfully established activities,



Māori who have settlements under the Treaty of

interests are undertaken, for example: navigation and rāhui.

what

existing interests activities defined in the EEZ

The potential adverse effects on the existing

recognised via legislation and Regional Plan obligations.





Māori could be considered and/or applied.

The impact on the wider environment outside of the project area, specifically

is

central to Māori life and the role of kaitiaki.

The development of environmental triggers and
management approaches68 where mātauranga

(f)63.



The relationship of Māori to both the

on the effects/impacts on how tangata whenua perceive the existing

through the Technical Review Group, as proposed in conditions 28(d) and



The processes (statutory and non-statutory) for

The adverse effects from noise and vibration,
primarily on marine mammals.



Impacts from the sediment plume on the

The potential adverse effects on the rights and

environment, with particular reference by

interests of Māori as a result of the sediment

some submitters on customary areas/sites of

plume.

significance.

Discharge activities that:

Proposed Condition 28 in Attachment 1 of the TTRL application – Pages 14- 15
Section 1.4.4 of the TTRL application – Page 10
68
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page 21
69
Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12
63
64
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o smother seafood beds/habitats (potential effects on human health)65,



interests where Māori rights and interests are

and

The principle of protection.



The lack of a bond mechanism, or insurance
cover towards environmental restoration,

rāhui.

significant66.
Possible recognition by TTRL that the quality of the environment in the EEZ



undertaken/practiced, for example: navigation and

o impact on water quality, although temporary, was considered



The narrow interpretation of Māori existing



The effects from the sediment plume will migrate
into the CMA where Māori have statutory

area of the project, will be adversely impacted67.

acknowledgements70.


The physical disturbance of the seabed and

should something go wrong.


The conflict between the Te Tai Hauāuru
Fisheries Forum report and the submissions
(individual

and

joint)

received

from

members/representatives on the Forum.

subsoil will alter the habitat and will result in the
destruction of the benthic biota71.
Ngā Kaihautū Comments
1.

A recognised principle of The Treaty of Waitangi is the active protection of Māori interests.

2.

Ngā Kaihautū Objective 3 promotes consideration by applicants and decision-makers towards protection and enhancement of natural and built environments, and the resilience of the
ecosystem.

3.

Although a report prepared by Tanenuiarangi Manawatu Incorporated outlined the views of the Te Tai Hauāuru Fisheries Forum, it did state that the report does not attempt to provide
a comprehensive account of all individual iwi history, whakapapa, connections and tikanga practices within the marine environment.
Tanenuiarangi Manawatu Incorporated noted that the report presents an analysis of customary interests in the coastline by providing information on sites of significance through to
customary species and fishing practices. Within the report, a set of conditions are recommended to TTRL by Te Tai Hauāuru Fisheries Forum.
In response, TTRL have agreed to the views and recommendations within the report, and have proposed conditions to address the concerns of Te Tai Hauāuru Fisheries Forum.

Reference to smothering effects in a number of places within the TTRL application – Pages 88, 105, 113, 115, 116 and 126
Paragraph 1 in Section 4.4.1 Sedimentation and Optical Water Quality Effects in the TTRL application – Page 81
67
Resource Management Act 1991 assessment of Section 7(f) in the TTRL application - Page 264
70
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
71
Point 93 “Section 4.4 Physical Disturbance Effects of the EPA Key Issues Report” – Page 24
65
66
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4.

Ngā Kaihautū acknowledge the proposed conditions by TTRL to accommodate the recommendations proffered by Te Tai Hauāuru Fisheries Forum.

5.

While acknowledging the report prepared by Tanearangi Manawatu Incorporated for Te Tai Hauāuru Fisheries Forum, and a cultural values assessment by Tahu Potiki, Ngā Kaihautū
are still concerned that there is an absence of a tangata whenua perspective to assist the DMC to take into account the effects on the environment and existing interests, and the
effects on the culture, health and wellbeing, and economic aspirations of Māori, from a tangata whenua perspective.

6.

TTRL outlined that they did not get an opportunity to directly engage/consult with Ngāti Ruanui (who hold mana whenua in the project area), as well as other iwi in close proximity, and
who have interest in the project area. However TTRL did manage to engage with some iwi in the area, as well as Te Hauāuru Iwi Fisheries Forum.

7.

Ngā Kaihautū acknowledge the concerns of a number of Māori submitters pertaining to the lack of mechanisms or instruments to ensure that TTRL are held accountable for any costs
associated with an adverse event. There were suggestions of a bond or insurance cover that ensure such capital is available towards the restoration arising from any adverse event.

8.

Additionally, Ngā Kaihautū consider the principle of protection as stated by Ngāti Ruanui in the submission needs to be considered by the DMC.

Ngā Kaihautū Recommendations
9.

To understand what is important to protect, Ngā Kaihautū recommend that a tangata whenua perspective (cultural impact assessment) be sought by the DMC and
prepared/commissioned by tangata whenua, to inform the DMC’s decision. Additionally, Ngā Kaihautū recommend that the DMC seek confirmation from tangata whenua whether they
are supportive of the proposed conditions.

10. In response to tangata whenua values associated with the environment72, and information outlined in the cultural values assessment73 of the TTRL application, Ngā Kaihautū wish to
promote the principle of protection. Should the DMC consider it appropriate to grant consent, Ngā Kaihautū encourages the DMC to impose conditions that require measures to protect
the environment.

“…any consent condition or adaptive management should be based upon a principle of protection.” Ngāti Ruanui submission – Page 32 and “we are not in a position to determine if the
condition setting accurately reflects a suitable set of measures which firsly provide ongoing protection to the environment..” Ngāti Ruanui submission – Page 35
73
“..local tohunga continue to monitor the Taranaki coastline and ocean resources and perform karakia to protect the spiritual integrity and ensuring the ongoing health of the mauri “
Section 4.11.2 Cultural Values Assessment in the TTRL application – Page 146
72
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Section 59(2)(f) the economic benefit to New Zealand of allowing the application; and
Section 59(2)(g) the efficient use and development of natural resources;

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from Māori







Uncertainty regarding the long term impact on Māori rights and interests in,
and outside of, the EEZ.



Minimal to no recognition of settlement legislation.



The lack of positive engagement with tangata whenua, especially the “no”



The impact a 35 year consent period will have on Māori rights and interests
that are yet to be confirmed via the customary marine title and protected
customary activity process under the MACA Act.



The impact on Māori customary and commercial fishing rights, as well as
interests in the fishing activities of organisations that have a collaborative
relationship and/or partnership with Māori.



existing interests activities defined in the EEZ

Māori could be considered and/or applied.

Act or as lawfully established activities,

The appropriate use of mātauranga Māori in the

whether authorised or not.


Impacts from the sediment plume on the

triggers and management approaches (prior to,

environment, with particular reference by

during, and after, mining activity), especially where

some submitters on customary areas/sites of

it relates to the sites of significance identified in the

significance.

Te Tai Hauāuru Forum Report.


The rights and interests of Māori, whether as

management approaches78 where mātauranga

development and application of environmental

engagement of Ngāti Ruanui who are recognised as mana whenua74.


The development of environmental triggers and



The conflict between the Te Tai Hauāuru

The potential adverse effects on the existing

Fisheries Forum report and the submissions

interests

(individual

of

Māori

with

statutory

acknowledgements near the project area, and

Clarity that all interests of the iwi in the Te Tai Hauāuru Fisheries Forum

Māori who have settlements under the Treaty of

were appropriately represented in the Te Tai Hauāuru Fisheries Forum

Waitangi (Fisheries Claims) Settlement Act 199279.

and

joint)

received

members/representatives on the Forum.

Report prepared by Tanenuiarangi Manawatu Incorporated.

Section 4.11.2 Cultural Values Assessment in the TTRL application – Page 143
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page 21
79
Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12
74
78
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from



Impacts on activities not regulated by the EEZ Act 75, where Māori rights and



interests of Māori as a result of the sediment

interests are undertaken, for example: navigation and rāhui.




plume.

Continuous operation of the crawlers (as part of extraction activity) and
processing of seabed material76.



undertaken/practiced, for example: navigation and
rāhui.

significant decline in population has occurred77.
Ngā Kaihautū acknowledge proposed conditions 33 – 41, whereby TTRL
are making a commitment to recognise the role of tangata whenua.

The narrow interpretation of Māori existing
interests where Māori rights and interests are

Ngā Kaihautū acknowledge proposed conditions 42 - 45, whereby TTRL are
making a commitment towards the people, and their communities, where



The potential adverse effects on the rights and



Impacts on Māori existing interests as a result of
the proposed one (1) nautical mile operational
buffer that moves every 10 days when the anchor
moorings are moved.

Ngā Kaihautū Comments
1. In sections 4.3 and 4.4 of the Impact Assessment, TTRL provides an assessment and forecast of the economic gains and benefits to New Zealand (nationally, regionally, and locally).
Ngā Kaihautū make no comment on this assessment nor the forecast. Ngā Kaihautū has concerns about the economic gains and benefits that will accrue to tangata whenua, beyond
employment opportunities, as a result of this activity.
2. In the Te Tai Hauauru Fisheries Forum report prepared by Tanearangi Manawatu Incorporated, it is stated that the collective iwi groups have existing economic interests within the
proposed TTRL project area. Ngā Kaihautū suggest the DMC satisfies itself that the proposal does not impede these economic activities, nor the rights of iwi via their
authorisation/jurisdiction of Fisheries Management Area 8 to ensure continuance and enhancement of their economic position.
3. TTRL outlined that they did not get an opportunity to directly engage/consult with Ngāti Ruanui (who hold mana whenua in the project area), as well as other iwi in close proximity, and
who have interest in the project area. However, TTRL did manage to engage with some iwi in the area, as well as the Te Hauāuru Iwi Fisheries Forum.

Section 1.4.4 of the TTRL application – Page 10
Section 2.3.3 Extraction Methodology of the TTRL application – Page 21
77
Section 3.2.1 Existing Communities in the TTREL application – Page 34
75
76
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4. Ngā Kaihautū wonder whether there is an opportunity to align with iwi programmes, and/or support iwi to tailor employment opportunities that are connected to a real market in the
Taranaki area, whether it is employment within the industry or employment within related sectors that provide goods and services to the industry.
5. A balanced approach to enable economic development and growth is important to Māori also, and just as important is creating sustainable employment that caters for the capacity of
people and communities into the future.
6. Working with iwi to enable iwi/Māori outcomes/outputs to be developed and delivered, and the likelihood that TTRL are potentially ill equipped to provide a service that adequately meet
the needs of Māori.
Ngā Kaihautū Recommendations
7. In acknowledgement of proposed conditions 33 to 41, Ngā Kaihautū wish to encourage TTRL to explore expanding the involvement of tangata whenua in the activities of the project to
also include educational and/or training activities within the company that are aimed to improve awareness and understanding of tangata whenua (perspectives, values, history,
interests, and tikanga and kawa).
8. In the first instance, it is suggested to the DMC that tangata whenua present and deliver those respective activities to TTRL.
9. Ngā Kaihautu suggest that the DMC consider how TTRL could demonstrate economic benefit to tangata whenua beyond employment opportunities.
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Section 59(2)(h) the nature and effect of other marine management regimes; and
Section 59(2)(i) best practice in relation to an industry or activity;

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from Māori



Minimal to no recognition of settlement legislation.







Minimal to no recognition of existing and newly established partnerships
between iwi Māori and Ministries and local authorities.



The processes (statutory and non-statutory) for
Māori with statutory acknowledgements near the

environment and area through whakapapa.

project area, and Māori who have settlements

Whakapapa

under The Treaty of Waitangi.

interconnectedness of all living things and is

Uncertainty regarding the long term impact on Māori rights in, and outside
of, the EEZ.



The impact a 35 year consent period will have on Māori rights and interests





The impact on Māori customary and commercial fishing rights, as well as



whether authorised or not

within the 12 nautical mile limit, where the role of kaitiaki is empowered and
recognised via legislation and Regional Plan obligations.


Impacts on activities not regulated by the EEZ Act 80, where Māori rights and



The role of kaitiaki.



Impacts from the sediment plume on the

it relates to the sites of significance identified in the

environment, with particular reference by

Te Tai Hauāuru Forum Report.

The impact on the wider environment outside of the project area, specifically


The rights and interests of Māori, whether as

Act or as lawfully established activities,

during, and after, mining activity), especially where

relationship and/or partnership with Māori.

some submitters on customary areas/sites of

The potential adverse effects on the existing
interests

of

Māori

with

statutory

acknowledgements near the project area, and

significance.


Inadequate consultation undertaken by TTRL
with tangata whenua.

interests are undertaken, for example: navigation and rāhui.

80
81

the

The appropriate use of mātauranga Māori in the

triggers and management approaches (prior to,

interests in the fishing activities of organisations that have a collaborative

ensures

existing interests activities defined in the EEZ

development and application of environmental


what

Māori could be considered and/or applied.

that are yet to be confirmed via the customary marine title and protected
customary activity process under the MACA Act.

is

central to Māori life and the role of kaitiaki.

The development of environmental triggers and
management approaches81 where mātauranga



The relationship of Māori to both the

Section 1.4.4 of the TTRL application – Page 10
Point 75 “Section 4.3 Environmental Triggers and the Adaptive Management Approach of the EPA Key Issues Report” – Page 21
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Māori who have settlements under the Treaty of
Waitangi (Fisheries Claims) Settlement Act 199282.


The potential adverse effects on the rights and
interests of Māori as a result of the sediment



The conflict between the Te Tai Hauāuru
Fisheries Forum report and the submissions
(individual

and

joint)

received

from

members/representatives on the Forum.

plume.


The narrow interpretation of Māori existing
interests where Māori rights and interests are
undertaken/practiced, for example: navigation and
rāhui.



The effects from the sediment plume will migrate
into the CMA where Māori have statutory
acknowledgements83.



Impacts on Māori existing interests as a result of
the proposed one (1) nautical mile operational
buffer that moves every 10 days when the anchor
moorings are moved.

Ngā Kaihautū Comments
1. A key concern to Ngā Kaihautū is the limited recognition in the TTRL application of the importance that iwi/tangata whenua/Māori attach to exercising their kaitiaki responsibilities by,
amongst other things, operating in partnership and/or collaboration with organisations.
2. TTRL identify four organisations that have marine management regimes in the area:

82
83

Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26

47



Department of Conservation (DoC)



Maritime New Zealand (MNZ)



Ministry for Primary Industries (MPI)



WorkSafe New Zealand

3. There are examples where these four agencies have engaged and committed to acknowledging and accommodating the principles of The Treaty of Waitangi and/or the cultural values
of iwi/tangata whenua within the operation and/or administration of regulation/legislation. An example of this is the iwi/tangata whenua response to the effects from the Rena disaster in
Tauranga Moana alongside Maritime New Zealand. Similarly, the acknowledgment by DoC to recognise the role of kaitiaki with the application of the principles of The Treaty of Waitangi.
4. Although TTRL have committed to meeting the requirements of these marine management regimes through the identified Management Plans proposed in the application, Ngā Kaihautū
wish to encourage TTRL to consider applying consistency across these Management Plans by allowing kaitiaki to have a role across all aspects.
5. With regard to Section 59(2)(i), best practice in relation to industry and activity, Ngā Kaihautū are of the view that providing opportunities for iwi/tangata whenua/Māori involvement in the
identified Management plans in the TTRL application provides for best practice to be practised in a New Zealand context.
Ngā Kaihautū Recommendations
6. Firstly, with regard to the proposed conditions, Ngā Kaihautū recommend that the DMC seek confirmation from tangata whenua prior to imposing such conditions, if consent is granted.
7. Should tangata whenua agree to the proposed conditions, we also recommend that the involvement of tangata whenua in the Kaitiakitanga Reference Group, as proposed in condition
34, should be inclusive of the development of the following management plans (in addition to Baseline Environmental Monitoring Plan):


Marine Mammal Management Plan



Spill Contingency Management Plan



Collision (Loss of Position) Contingency Management Plans



Seabirds Effects Mitigation and Management Plan



Biosecurity Management Plan



Health & Safety Plan
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Section 59(2)(j) the extent to which imposing conditions under section 63 might avoid, remedy, or mitigate the adverse effects of the activity;
Ngā Kaihautū Comments
Ngā Kaihautū recognise their role to support the DMC by advising on matters from a Māori perspective, therefore, Ngā Kaihautū do not propose imposing any conditions pursuant to Section
59(2)(j) and Section 63 of the EEZ Act.

Section 59(2)(k) relevant regulations; and
Section 59(2)(l) any other applicable law;

Matters Identified in the TTRL Application

Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from
Māori



An absence of a tangata whenua perspective on the existing environment,

The processes (statutory and non-statutory) for

on the effects/impacts on how tangata whenua perceive the existing

Māori with statutory acknowledgements near the

environment, and on the existing interests of tangata whenua.

project area, and Māori who have settlements under



Minimal to no recognition of settlement legislation.



Minimal to no recognition of existing and newly established partnerships
between iwi Māori and Ministries and local authorities.





Uncertainty regarding the long term impact on Māori rights in, and outside
of, the EEZ.



information by TTRL.


The Treaty of Waitangi.


Lack of transparency and disclosure of

The relationship of Māori to both the
environment and area through whakapapa.

The appropriate use of mātauranga Māori in the

Whakapapa

development and application of environmental

interconnectedness of all living things and is

triggers and management approaches (prior to,

central to Māori life and the role of kaitiaki.

during, and after, mining activity), especially where it
relates to the sites of significance identified in the Te



is

what

ensures

the

The rights and interests of Māori, whether
as existing interests activities defined in the

Tai Hauāuru Forum Report.
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The impact a 35 year consent period will have on Māori rights and interests



The potential adverse effects on the existing

EEZ Act or as lawfully established activities,

that are yet to be confirmed via the customary marine title and protected

interests of Māori with statutory acknowledgements

whether authorised or not.

customary activity process under the MACA Act.

near the project area, and Māori who have

The impact on Māori customary and commercial fishing rights, as well as

settlements under the Treaty of Waitangi (Fisheries
Claims) Settlement Act

interests in the fishing activities of organisations that have a collaborative
relationship and/or partnership with Māori.




The potential adverse effects on the rights and

The narrow interpretation of Māori existing interests
Māori

rights

and

environment, with particular reference by
some submitters on customary areas/sites

interests of Māori as a result of the sediment plume.

The impact on the wider environment outside of the project area, specifically
within the 12 nautical mile limit, where the role of kaitiaki is empowered and





199285.

 Impacts from the sediment plume on the

recognised via legislation and Regional Plan obligations.

where

interests

Impacts on activities not regulated by the EEZ Act 84, where Māori rights and

undertaken/practiced, for example: navigation and

of significance.

 Inadequate consultation undertaken by
TTRL with tangata whenua.

are

rāhui.

interests are undertaken, for example: navigation and rāhui.

 The effects from the sediment plume will migrate into
the

CMA

where

Māori

have

statutory

acknowledgements86.

 Impacts on Māori existing interests as a result of the
proposed one (1) nautical mile operational buffer that
moves every 10 days when the anchor moorings are
moved.
Ngā Kaihautū Comments
1. TTRL have identified 15 statutes they consider to be applicable to their proposal.

Section 1.4.4 of the TTRL application – Page 10
Point 35 “Section 4.2 The Sediment Plume of the EPA Key Issue Report” – Page 12
86
Point 103 “Section 4.5 Effects on Māori Existing Interests of the EPA Key Issues Report” – Page 26
84
85
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2. There are processes within these respective statutes that provide for the involvement of iwi/tangata whenua in the development of management strategies and/or plans in recognition of
the historic and enduring rights and interests Māori have where New Zealand sovereignty is exerted, which includes the continental shelf.
3. Any management plans and/or strategies that are developed by TTRL in response to these statutes, should involve iwi/tangata whenua.
4. It is also important to acknowledge the settlement legislation for iwi located in Taranaki, Wellington and the top of the South Island. These are:


Ngāti Ruanui Claims Settlement Act 2003



Māori Fisheries Act 2004



Ngaa Rauru Kiitahi Claims Settlement Act 2005



Ngāti Apa (North Island) Claims Settlement Act 2010



Ngāti Toa Rangatira Claims Settlement Act 2014



Ngāruahine Claims Settlement Bill 2016



Taranaki Iwi Claims Settlement Act 2016

5. These settlements were identified by Ngā Kaihautū as relevant when reviewed against Figure 3.187 of the TTRL application. The settlement legislation (and Bill in one case) outlines the
acknowledgement by the Crown that these iwi have rights and interests in the management of New Zealand’s resources (as well as a number of other matters that redress the historical
wrongs and which enable the capability and capacity of Māori into the future). They also provide for matters to be discussed between the Ministers for Conservation, Primary Industries,
and Energy (to name a few).
Ngā Kaihautū Recommendations
6. Ngā Kaihautū recommend that the DMC take into account the settlement legislation relevant to the project area, the impact area of the sediment plume, and impact areas outside of the
EEZ.

87

Figure 3.1 of the TTRL application – Page 33
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Section 59(2)(m) any other matter the EPA considers relevant and reasonably necessary to determine the application

Matters Identified in the TTRL Application


Matters Identified in the EPA Key Issues Report

Matters Identified in Submissions from Māori

All matters identified by Ngā Kaihautū in Section 5 of the report (outlined on pages 13 -15) are relevant for Section 59(2)(m) of the EEZ Act.

Ngā Kaihautū Comments
1. Ngā Kaihautū are of the view that Māori existing interests encompass a number of activities broader than the guidance stated in Section 4.5 of the KIR. Paragraph (a) of the existing
interest interpretation in the EEZ Act is considered by Ngā Kaihautū to be inclusive of social and/or cultural interests. Therefore, Ngā Kaihautū do not believe that paragraphs (d) and (e)
of the existing interest interpretation are an exhaustive list of Māori existing interests.
2. The rights of all peoples are recognised in sections 26, 27, and 28 of the Marine and Coastal Area (Takutai Moana) Act 2011 (MACA), and also recognised in section 354(3) of the
Resource Management Act 1991 (RMA). It is considered by Ngā Kaihautū that these statutory recognitions set a basis to further explore what a ‘lawfully established existing activity”
could be. It is on this premise that the interpretation by Ngā Kaihautū of paragraph (a) 88, is that tangata whenua collectively have the right to continue to practice their tikanga and other
activities, whether authorised or not, and whether within the EEZ or not (within the 12 nautical mile coastal/ocean zone). Therefore it is of the view of Ngā Kaihautū that these practices
(of tikanga) and activities (customary, cultural and/or otherwise) of tangata whenua should be explored by the DMC and consider as existing interests.
3. Ngā Kaihautū are of the view that examples of the existing interests of Māori are inclusive of activities (but not limited to) such as:
o

Navigation

o

Rāhui - A traditional Māori sanction to temporarily or permanently stop people using natural resources and/or manage the way those resources are used89

o

Applications for protected customary rights currently being processed

o

Rongoā Māori (Māori medicine) practices

Ngā Kaihautū Recommendations
1. Ngā Kaihautū invite the DMC to explore paragraph (a) of the existing interest interpretation90, and consider:

88

Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
As defined on page 30 of the EPA Incorporating Māori perspectives in Decision Making
90
Section 4 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
89
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a.

whether, or the extent to which, an existing activity solely drawn from or based on social and cultural interests can be a “lawfully established activity” as provided by s4 of
the EEZ Act?

b.

whether activities of tangata whenua in practicing their tikanga and other culturally-based activities are lawfully established activities where customary practices create that
interest and no specific statutory authority is relied on?

c.

whether existing interests founded in the Coastal Marine Area (CMA) are existing interests in the EEZ where those CMA interests are impacted by activities within the EEZ?
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Appendix C – He Whetū Marama

