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Introduction
1.

This memorandum sets out the Crown's position on the matters raised in the
Further Minute of the Decision Making Committee in respect of section 87F(4) of the Act
(M28) dated 21 February 2017.

2.

The Crown is a party to the applications via the submission lodged by the
Ministry of Business, Innovation and Employment.

3.

The Crown concurs with the tentative conclusions of the Decision-Making
Committee (DMC) that:'

4.

a.

section 87F(4) prohibits the application of conditions that
together amount or contribute to an adaptive management
approach; and

b.

the Angier principle is not appropriate to override an express
statutory prohibition in this sense.

This memorandum responds to the DMC's invitation to comment on the
distinction between conditions "that together amount or contribute to an
adaptive management approach" and conditions that do not.2

Summary
5.

Section 87F(4) of the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012 (Act) precludes conditions designed to
address an absence of adequate information about the effects of dumping or
discharges, and the measures to address those effects, by providing for an
"adaptive management approach". However, the Act does not preclude
conditions that should or could form part of an adaptive management
programme but that are not used for that purpose in any specific consent. In
particular, a purposive interpretation indicates the exclusion is not so wide as
to preclude every combination of conditions providing for monitoring and
ad)ustment of activities.

6.

The Crown therefore agrees with the interpretation of "adaptive management
approach" for the purpose of s 87F(4) of the Act proposed by counsel
assisting the DMC.

I

M28 at [2].

2

M28 at [5].
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7.

Under this interpretation, monitoring conditions designed to verify that
conditions are met or test the validity of the assumptions made as part of the
environmental assessment are not prohibited simply because monitoring may
result in an adjustment of activities. However, where the effects of the activity
are so uncertain and potentially significant that the conditions of consent need
to provide, on the basis of observed effects, for discontinuance of the activity
altogether, this will amount to an adaptive management approach for the
purpose of s 87F(4) of the Act.

Background
8.

The Act established an environmental management regime for New Zealand's
Exclusive Economic Zone (EEZ) and continental shelf and was specifically
developed to fill gaps in the regulation of activities in those areas.'

9.

In 2013, the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Amendment Act 2013 (EEZ Amendment Act) included within the
Act the regulation of9.1

all discharges from offshore installations and pipelines in the EEZ
(other than oil spills);

9.2

discharges from production facilities on board mineral mining ships;
and

9.3
10.

dumping of waste in the EEZ and on the extended continental shelf.

Some of these activities were previously regulated by the Maritime Transport
Act 1994 and Marine Protection Rules made under that Act, which themselves
implemented New Zealand's obligations under the International Convention
for the Prevention of Pollution from Ships 1973 (MARPOL) and the
Convention on the Prevention of Marine Pollution by Dumping Wastes and
Other Matter 1972 (London Convention).

However, the regulation of

sediment discharges associated within minerals exploration was a new
development.'

3

Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill, Government Bill 321-1,
Explanatory Note; Third Reading, Hon Amy Adams, (28 August 2012) 683 NZPD 4779.

4

Sediments from mining activities other than petroleum extraction are defined in r 4(d) of the Exclusive
Economic Zone and Continental Shelf (Environmental Effects — Discharge and Dumping) Regulations 2015
as a "harmful substance" and therefore fall within the discharges governed by ss 20B and 20C and the
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11.

To provide for these functions, the EEZ Amendment Act incorporated
(among other things) new subpart 2A of Part 3 of the Act, which governs
marine discharge consents and marine dumping consents.

Adaptive management
12.

Adaptive management is a system for managing proposals where the effects of
those proposals and the outcomes of methods to avoid, remedy or mitigate
those effects are uncertain or incomplete. It is not a "suck it and see" trial and
error approach to management, but "an iterative approach involving explicit
testing of the achievement of defined goals."5 At a minimum, an adaptive
management approach will involve:
12.1

monitoring of impacts of management or decisions based on agreed
indicators;

12.2

promoting research, to reduce key uncertainties;

12.3

ensuring periodic evaluation of the outcomes of implementation,
drawing on lessons and review and adjustment, as necessary, of the
measures or decisions adopted; and

12.4
13.

establishing an efficient and effective compliance system.

Adaptive management will not always be suitable. For example, avoidance of
activities may be required where the potential damage is likely to be irreversible
and where particularly vulnerable species or ecosystems are concerned.'

14.

In Sustain Our Sounds Inc v The New Zealand King Salmon Co Ltd, the Supreme
Court held that for an adaptive management approach to even be considered
under the Resource Management Act 1991 (RMA):8

5

consenting regime under subpart 2A of the Act. The sediments produced as a result of petroleum
exploration will normally be captured by s 20 and the consenting regime under subpart 2 of Part 3 of the Act,
which alloxvs for adaptive management.
Newcastle & Hanter Valley Speleological Society Inc v Ujiper Hrutter Shire Council [2010] NSWLEC 48, at [184] per
Preston CJ; cited with approval in Sustain Our Sounds Inc v The Nov Zealand K ng Salmon Co Ltd [20141 1 NZLR
673 (SC), at 708.

6

International Union for Conservation of Nature, "Guidelines for applying the precautionary principle to
biodiversity conservation and natural resource management" (as approved by the 67a' meeting of the IUCN
Council 14-16 May 2007), at guideline 12.
Sustain Our Sounds Lrc v The Nev Zealand King Sabnon Co Ltd [2014] 1 NZLR 673 (SC), at 704.

8

[20141 1 NZLR 673 (SC), at 708. In its decision on Trans-Tasman Resources Ltd's application for a marine
consent dated June 2014, the EPA specifically applied the Supreme Court's decision in Sustain Our Sounds Inc
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...there must be an adequate evidential foundation to have reasonable
assurance that the adaptive management approach will achieve its goals
of sufficiently reducing uncertainty and adequately managing any
remaining risk.
15.

An emphasis on reducing uncertainty and managing risk through structured
learning by doing is a pervasive feature of adaptive management as applied
under the RMA. However, the Crown agrees with the observation of counsel
assisting the DMC that case law under the RMA has focused on when an
adaptive management approach will be valid, rather than defining the essential
characteristics of such an approach, and must be viewed in that light.'

Adaptive management under the Act

Part 3, subpart 2 — Marine consents
16.

Subpart 2 of Part 3 of the Act includes express provision for adaptive
management. In particular, s 64 of the Act provides:
64

Adaptive management approach

(1) The Environmental Protection Authority may incorporate an
adaptive management approach into a marine consent granted for
an activity.
(2)

9

An adaptive management approach includes
(a)

allowing an activity to commence on a small scale or for a
short period so that its effects on the environment and
existing interests can be monitored:

(b)

any other approach that allows an activity to be undertaken
so that its effects can be assessed and the activity
discontinued, or continued with or without amendment, on
the basis of those effects.

(3)

In order to incorporate an adaptive management approach into a
marine consent, the EPA may impose conditions under section 63
that authorise the activity to be undertaken in stages, with a
requirement for regular monitoring and reporting before the next
stage of the activity may be undertaken or the activity continued
for the next period.

(4)

A stage may relate to the duration of the consent, the area over
which the consent is granted, the scale or intensity of the activity,
or the nature of the activity.

in considering the suitability of an adaptive management approach: EPA, Trans-Tasman Resotirces Ltd 11larine
Consent Decision, June 2014, available on the EPA's website at <www.epa.govt.nz>, at [791] — [853].
Memorandnnt of Connsei Assisting the Decision Making Cotm»ittee — Response to Mitnite 28, 3 March 2017, at [62] —
[64].
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17.

Section 63(1) of the Act provides that the EPA may grant a marine consent on
any condition that it considers appropriate to deal Nvith adverse effects of the
activity authorised by the consent on the environment or existing interests.
Under s 63(2) of the Act:
(2)

The conditions that the EPA may impose include, but are not
limited to, conditions—
(a)

requiring the consent holder to—
(i)

provide a bond for the performance of any 1 or
more conditions of the consent:
obtain and maintain public liability insurance of a
specified value:
monitor, and report on, the exercise of the consent
and the effects of the activity it authorises:

(iv)

appoint an observer to monitor the activity
authorised by the consent and its effects on the
environment:

(v)

make records related to the activity authorised by the
consent available for audit:

(b) that together amount or contribute to an adaptive
management approach.
18.

In considering an application for marine consent, s 61(2) of the Act requires
the EPA to favour caution and environmental protection if the information
available is uncertain or inadequate. However, s 61(3) of the Act provides that:
(3)

19.

If favouring caution and environmental protection means that an
activity is likely to be refused, the EPA must first consider
whether taking an adaptive management approach would allow
the activity to be undertaken.

Section 61(3) does not limit ss 63 or 64,10 so that although an adaptive
management approach must be considered in the circumstances described in
s 61(3), it may be considered in other circumstances.

Part 3 subpart 2A — Marine discharge consents and marine dumping consents
20.

In contrast to Subpart 2, Subpart 2A of Part 3 of the Act does not provide for
adaptive management.

10

Act, s 61(4).
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21.

Subpart 2A applies to the activities described in Subpart 2 of Part 2 of the
Act,11 namely discharges and dumping. The provisions of Subpart 2 of Part 3
only apply in relation to those activities as set out in subpart 2A.12

22.

Tike s 61(2) of the Act, s 87E(2) requires the EPA to favour caution and

environmental protection if the information available is uncertain or
inadequate. Notably though, s 87E contains no equivalent to s 61(3) of the
Act (requiring the EPA to consider an adaptive management approach as a
response to uncertain or inadequate information).
23.

Section 87F of the Act is the key provision of relevance in subpart 2A,
providing that:
23.1

after complying with ss 87D and 87E, the EPA may grant or refuse
an application for a marine discharge consent or marine dumping
consent (s 87F(1));

23.2

the EPA must refuse an application for a marine dumping consent in
certain circumstances (s 87F(2));

23.3

the EPA may refuse an application for a marine discharge consent or
marine dumping consent if it considers it does not have adequate
information to determine the application (s 87F(3)); and

23.4

if the EPA grants the application, it may issue the consent "subject to
conditions under section 63, but not under section 63(2)(b)"
(s 87F(4)).

24.

Section 87F(4) makes no distinction between marine discharge consents and
marine dumping consents.

25.

By specifically providing that the EPA may not issue a consent subject to
conditions under s 63(2)(b), s 87F(4) means that marine discharge consents
and marine dumping consents may not be granted subject to conditions "that
together amount or contribute to an adaptive management approach".

it

Act, s 87A(1).

12

Act, s 87A(2).
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26.

As the DMC has recognised, the residual issue is the scope of the definition of
"adaptive management approach" in s 64 of the Act and how to identify the
type of conditions that may not be imposed.

Scope of "adaptive management approach"
27.

As set out above, s 64(2) of the Act provides that an adaptive management
approach includes:

28.

(a)

allowing an activity to commence on a small scale or for a short
period so that its effects on the environment and existing interests
can be monitored:

(b)

any other approach that allows an activity to be undertaken so that
its effects can be assessed and the activity discontinued, or
continued with or without amendment, on the basis of those
effects.

The Crown agrees with counsel assisting the DMC that the first part of the
definition in s 64(2)(a) of the Act is relatively straightforward.13 Staged or time
limited trials with monitoring to inform the continuation, modification or

discontinuance (that being a recognised potential outcome) of the activity will
constitute adaptive management. Section 87F(4) of the Act means conditions
contributing to such an approach cannot be imposed as part of a marine
discharge consent.
29.

Section 64(2) (b) of the Act is less clear. A broad interpretation could preclude
a wide range of useful (and necessary) conditions. For example, virtually any
combination of conditions providing for monitoring and adjustment could be
said to "amount or contribute to" an approach that allows an activity to be
undertaken so that its effects can be assessed and the activity discontinued, or
continued with or without amendment, on the basis of those effects.

30.

Subpart 2A itself makes clear that conditions of the type specified in ss 65 to
67 (bonds, monitoring conditions and observers) are expressly anticipated
(s 87G of the Act). And, for the reasons that follow, a purposive
interpretation indicates a more nuanced approach is required.

13

Meiiioiandinn of ConiuelAssistiq the Decision tblakiq Comiiiiittee — Rgonse to Miiiiite 28, 3 March 2017, at [28].
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Approach to interpretation
31.

The starting point for ascertaining the meaning of an enactment is to consider
its text in the light of its purpose.14 Both are necessary, but as stated by the
Supreme Court in Commerce Commission v Fontena Co-operative Grotp Ltd.-`
Even if the meaning of the text may appear plain in isolation of purpose,
that meaning should always be cross-checked against purpose in order to
observe the dual requirements of s 5. In determining purpose the Court
must obviously have regard to both the immediate and the general
legislative context. Of relevance too may be the social, commercial or
other objective of the enactment.

32.

Importantly for present purposes, the Act "continues or enables the
implementation" of New Zealand's obligations under MARPOL and the
London Convention." In the case of the Maritime Transport Act 1994, which
formerly implemented those same obligations, the Court of Appeal has held
that it is to be read "in the context of the international law of the sea and, if
possible, consistently with that law".17

33.

Neither the London Convention not MARPOL apply to sediment discharges
associated with mining activities. However, those treaties do apply to other
activities governed by subpart 2A of Part 3 of the Act. The Crown submits the
types of conditions that may be imposed under those treaties therefore provide
a strong indication of what may and may not be imposed under the Act.

Purposive interpretation
Purpose of the Act
34.

Section 10 (1) of the Act provides:
(1)

14

The purpose of this Act is —

Interpretation Act 1999, s 5(1).

15

Commerce Conanission v Fontenn Co-operative Gronp Limited [2007] 3 NZLR 767 at [22].

16

Act, s 11.

17

Sellers v Maritime Safely In.rpector [1999] 2 NZLR 44, at 57. On interpreting legislation giving effect to
international obligations, the Supreme Court explained in Held v Lumigration and Protection DiGmml [2015]
NZSC 28, [2016] 1 NZLR 298 at [143] (per McGrath j): "[Parliament] sometimes gives [international
obligations] effect by incorporating their exact terms into New Zealand law. At other times, it enacts
legislation, with the purpose of giving effect to such obligations, using language which differs from the terms
or substance of the international text. In such cases, the legislative purpose is that decision-makers will apply
the New Zealand statute rather than the international text. Resort may still be had to the international
instrument to clarify the meaning of the statute under the long-established presumption of statutory
interpretation that so far as its wording permits, legislation should be read in a manner consistent with New
Zealand's international obligations. But the international text may not be used to contradict or avoid applying
the terms of the domestic legislation."
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(a)

to promote the sustainable management of the natural
resources of the exclusive economic zone and the
continental shelf; and

(b)

in relation to the exclusive economic zone, the continental
shelf, and the waters above the continental shelf beyond
the outer limits of the exclusive economic zone, to protect
the environment from pollution by regulating or
prohibiting the discharge of harmful substances and the
dumping or incineration of waste or other matter.

35.

Section 10(1)(b) of the Act was added by the EEZ Amendment Act.

36.

"Sustainable management" is defined in s 10(2) of the Act to mean:
...managing the use, development, and protection of natural resources in
a way, or at a rate, that enables people to provide for the economic wellbeing while —

37.

(a)

sustaining the potential of natural resources (excluding minerals)
to meet the reasonably foreseeable needs of future generations;
and

(b)

safeguarding the life-supporting capacity of the environment; and

(c)

avoiding, remedying, or mitigating any adverse effects of activities
on the environment.

This definition borrows heavily from the RMA.18 Under that regime, adaptive
management has developed through practice as a key method by which use
and development are facilitated at the same time as providing for the
intergenerational and other interests listed in subparagraphs (a) to (c).

38.

As mentioned above, adaptive management is not always suitable and it is not
necessarily contrary to the purpose of the Act (particularly s 1O(1)(b)) that
subpart 2A would adopt a more restrictive approach to discharges and
especially dumping, which may have irreversible effects on the environment
once undertaken.

39.

However, the Crown submits it would be quite contrary to the purpose of the
Act were the restriction in s 87F(4) to be read as precluding any monitoring
conditions that could trigger the adjustment of activities in certain
circumstances. Such an approach would leave environmental damage
unforeseen or underestimated at the time of consent to continue unabated.

to

RMA, s 5(2).
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40.

While the exclusion of adaptive management from subpart 2A indicates that a
lack of adequate information is not to be met with a learning by doing
approach, even the restrictive London Convention (discussed below)
recognises the need for monitoring and adjustment according to feedback.

Intematio-nal obligations
41.

Under the London Convention, an application for a dumping permit must be
declined if certain information is inadequate.

42.

Annex 2 to the 1996 Protocol to the London Convention, to which New
Zealand is a party, sets out the requirements for the assessment of wastes or
other matter that may be considered for dumping. As set out in clauses 13 and
14 of Annex 2 (emphasis added):

43.

13

The assessment for dumping should integrate information on
waste characteristics, conditions at the proposed dump-site(s),
fluxes, and proposed disposal techniques and specify the potential
effects on human health, living resources, amenities and other
legitimate uses of the sea. It should define the nature, temporal
and spatial scales and duration of estimated impacts based on
reasonably conservative assumptions.

14

An analysis of each disposal option should be considered in light
of a comparative assessment of the following concerns: human
health risks, environmental costs, hazards, (including accidents),
economics and exclusion of future uses. If this assessment
reveals that adequate information is not available to
determine the likely effects of the proposed disposal option
then this option should not be considered further. In
addition, if the interpretation of the comparative assessment
shows the dumping option to be less preferable, a permit for
dumping should not be given.

These obligations would be inconsistent with a requirement (as contained in
s 61(3) of the Act) to consider adaptive management as a response to uncertain
or inadequate information. Section 87F(4) of the Act can therefore be viewed
as a response to the London Convention.

44.

However, even the assessment required under the London Convention is itself
based on (reasonably conservative) assumptions. Accordingly, clause 16 of
Annex 2 to the Protocol provides:
16
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Monitoring is used to verify that permit conditions are met —
compliance monitoring — and that the assumptions made during
the permit review and site selection process were correct and
sufficient to protect the environment and human health — field

11
monitoring. It is essential that such monitoring programmes have
clearly defined objectives.
45.

And, importantly, clause 18 of Annex 2 provides (emphasis added):
18

46.

Permits should be reviewed at regular intervals, taking into
account the results of monitoring and the objectives of
monitoring programmes. Review of monitoring results will
indicate whether field programmes need to be continued,
revised or terminated and will contribute to informed
decisions regarding the continuance, modification or
revocation of permits. This provides an important feedback
mechanism for the protection of human health and the marine
environment.

So while it is correct that an adaptive management response to inadequate
information about the likely effects of dumping would be contrary to the
London Convention, the Crown submits that not imposing conditions to
monitor effects and react according to feedback would be similarly noncompliant with the Convention.

47.

Viewed in this light, the Crown submits that monitoring should not be
captured by s 87F(4) of the Act simply because it may result in a modification
of activities.

48.

This is consistent with the approach adopted under the Maritime Transport
Act 1994 and Marine Protection Rules to give effect to the London
Convention and the 1996 Protocol,19 and an interpretation consistent with the
purpose of the Act (above).

49.

For completeness, the Crown has not identified any provision in MARPOL
that has a bearing on the interpretation of s 87F(4) of the Act. MARPOL
regulates discharges from ships in a prescriptive manner that is reflected in the
Exclusive Economic Zone and Continental Shelf (Environmental Effects —
Discharge and Dumping) Regulations 2015.

Ptefetred interpretation
50.

In light of the analysis above, the Crown submits that s 87F(4) of the Act
precludes conditions designed to address an absence of adequate information
about the effects of dumping or discharges, and the measures to address those
effects, by providing for an "adaptive management approach".
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51.

However, a purposive interpretation indicates the exclusion is not so wide as to
preclude every combination of conditions providing for monitoring and
adjustment of activities. The Act does not preclude conditions that could or
should form part of an adaptive management programme but which are not
used for that purpose in any particular marine consent.

52.

The Crown therefore agrees with the interpretation of s 64(2)(b) of the Act
proposed by counsel assisting the DMC in the s 87F(4) context: "any other
approach reflecting, through conditions, that an appropriate possible response
to the activity's effects, following ongoing assessment, is the consented activity
being discontinued. ,20

53.

This interpretation is available on the words of s 64(2)(b) and is consistent with
both the purpose of the Act and New Zealand's international obligations.

54.

Under this interpretation, monitoring conditions designed to verify that
conditions are met or test the validity of the assumptions made as part of the
environmental assessment are not prohibited simply because monitoring may
result in an appropriate adjustment of activities. However, where the effects of
the activity are so uncertain and potentially significant that the conditions of
consent need to provide, among other things, for discontinuance of the activity
altogether, this will amount to an adaptive management approach for the
purpose of s 87F(4) of the Act.

55.

On this approach, the EPA must — on the infotivation available to it — be able
to satisfy itself of the likely effects of the proposed activity and the efficacy of
the methods to address those effects. While it cannot impose adaptive
management conditions as a proxy for robust information, it is not prevented
from imposing conditions to monitor compliance and effects to inform
improved operational and regulatory decision making"

19

zo
21

See, for example, Advisory Circular on Part 180: Dumping of waste or Other Matter, Nety Zealand Guidelines
for Sea Dirpocal of Wlaste, 30 June 1999, at pp 31-32.
Memorandinn of Cornuel Arrirting the Decision Making Committee — Ile*once to 11linitte 28, 3 March 2017, at [49] and
[78].
The Act specifically provides the EPA with the power to review the duration and conditions of a marine
consent, including to deal with any adverse effects on the environment that were not anticipated when the
consent was granted: ss 87I(1) and 76(1)(c). The EPA may cancel a consent if a review is initiated under s
76(1)(c), (d), (e) or (2) and the activity authorised by the consent has significant adverse effects on the
environment or existing interests: ss 87I(1) and 81(3).
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Other matters
56.

At paragraph [3] of M28, the DMC states that parties have generally agreed
that separation of the marine consent activities from the marine discharge
consent activities in respect of applying conditions would not be practical in
this case.

57.

For completeness, the Crown submits that an adaptive management approach
to lighting and bird strike is an example of a condition that could be separated
out as a condition of a marine consent, as it relates solely to surface activities
that are sufficiently unrelated,to sediment (or other) discharges.

10 March 2017

Nicholai Anderson
Counsel for the Crown
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