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1.

Introduction

1.1.

This submission is made on behalf of the 27 unions affiliated to the New Zealand
Council of Trade Unions Te Kauae Kaimahi (CTU). With over 310,000 members, the
CTU is one of the largest democratic organisations in New Zealand.

1.2.

The CTU acknowledges Te Tiriti o Waitangi as the founding document of Aotearoa
New Zealand and formally acknowledges this through Te Rūnanga o Ngā Kaimahi
Māori o Aotearoa (Te Rūnanga) the Māori arm of Te Kauae Kaimahi (CTU) which
represents approximately 60,000 Māori workers.

1.3.

The CTU welcomes the opportunity to provide comment to the EPA in light of the
application from STIMBR (“the Applicant”) to:


Redefine recapture technology to reflect what the Applicant states is the
current highest level practical;

1.4.



Push the deadline another 10 years for recapture in ship holds; and



Update the buffer zones in line with their proposed definition.

We express concern that the STIMBR application is too focused on any potential
financial costs to themselves as the associated industries. It would be short sighted
to reduce worker health and environmental standards in support of removing
barriers on trade.

1.5.

In regards to the recapture definition proposed we note that this would see a
change from “5 parts per million” to “residual levels in the space being at least 80%
less than at the end of fumigation”. This represents a monumental shift. It would be
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dangerous to allow the economic stakeholders to dictate a dramatic shift away from
determined levels of exposure for safety.
1.6.

Accepting the proposed changes in the application would send the message that
New Zealand values profits above all and is happy to turn a blind eye to harming
worker health (acutely and chronically), as well as disregarding long signalled
obligations to combat ozone depletion through reducing methyl bromide usage.

2.

NZCTU Policy on Methyl Bromide

2.1.

The National Affiliate Council of the NZCTU have agreed that “That the CTU
supports recapture of Methyl Bromide by 2020, and a total ban of Methyl Bromide by
2050 as per the Montreal Protocol. The CTU supports a reduction in the use of
Methyl Bromide through to 2050, using other technologies and methods where
appropriate.”

2.2.

The CTU therefore cannot support the application which if accepted, signals an
intention to significantly impact New Zealand’s commitments to reduce our use of
methyl bromide.

3.

Financial interests

3.1.

The Applicant has a strong interest in the continued use of methyl bromide with as
few restrictions as they can achieve. We are concerned that their financial interests
run across other important legislative interests such as protection of the
environment, and, the health and safety of workers and our communities.

3.2.

The Applicant’s ‘about us’ on their website states “STIMBR's membership
comprises representatives of major businesses and organisations involved in
exporting logs and timber products from New Zealand. This includes major forestry
companies, ports, and fumigation treatment companies”. 1

3.3.

STIMBR’s application states that fumigation of forest products for export accounts
for around 95% of the methyl bromide use in NZ.2

3.4.

The CTU submits that financial viability considerations should not be the
predominate reasons for redefining recapture technology, moving or delaying EPA
deadlines for recapture, or, for re-setting buffer zone requirements.

1
2

http://www.stimbr.org.nz/about-us.html
At page 7
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4.

Motivation to Improve

4.1.

The proposed changes request that recapture technology be redefined to what the
Applicant describes as the best current standard. If successful in this endeavour this
would remove any real requirement for the industry to improve beyond an 80%
recapture. The application suggests that “controls around recapture to be revisited in
a further 10 years” which in our opinion is setting a low bar for the industry to
continue to implement new technology, further still if the industry again requests
another last minute change when the deadline approaches.

4.2.

If any changes do occur, they must be set with strict parameters for continuous
improvement and uptake of newest technologies. Financial considerations must be
stated to come after health and safety, and environmental concerns.

5.

The Montreal Protocol

5.1.

Parties to the Montreal Protocol are urged “to refrain from use of methyl bromide
and to use non-ozone-depleting technologies wherever possible”, and further the
parties are urged “to minimize emissions and use of methyl bromide through
containment and recovery and recycling methodologies to the extent possible”.3

5.2.

While methyl bromide fumigations for exports may be generally exempted, Parties
to the Montreal Protocol are nevertheless encouraged to minimise and replace
methyl bromide for quarantine and fumigation wherever possible. Ideally any
replacements are better in terms of worker health and their effects on the
environment.

5.3.

The Applicant is stating that we are to expect an increase in the use of methyl
bromide, citing the export log industry’s growth and an overall increase in methyl
bromide since the EPA reassessment in 2010. This is a worrying trend, especially in
combination with the possibility of relaxed recapture requirements should the
application be accepted.

5.4.

If the Authority agrees with the application to continue to use methyl bromide
without near absolute recapture for at least another 10 years, it will be flying in the
face of international trends, and realistically will damage New Zealand’s international
reputation. This would also set a dangerous precedent for industries to bypass

3

Seventh Meeting of the parties to the Montreal Protocol, 1995.
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deadlines for meeting basic obligations for worker health. These deadlines have
been more than adequately signposted to them.
6.

“Feasibility” of alternative recapture technology

6.1.

A major aspect of the applicant’s submissions is that there is no current technology
that is logistically and economically feasible to replace the status quo.

6.2.

In support of their reasoning for the application, the applicant has provided a study
that they funded on alternative technologies. Page 13 of this document outlines what
are the ‘necessary attributes of a commercially viable MBRDT”.4 They include:


It must be mobile so that it can service every individual fumigated stack at the
port and access each individual hold on every ship in which MB fumigation is
undertaken and cannot be static where ducting impedes movement at the
port or requires major port modification to place the ducts under the surface.



It must be self-contained and should not require major port redesign and
or impeded the flow of vehicles and logs



It must be rapid in application and be capable of recapturing and destroying
MB remaining in a stack at a commercially viable and cost effective rate to
the desired percent required by regulation



It is critical is does not emit secondary chemical components into the
atmosphere or produce by products that cannot be readily disposable into
landfills



It must be cost effective and commercially competitive with current
fumigants



Every available or proposed option must have readily available
scientifically validated documentation of data showing the percent MB
that is recaptured over time under commercial conditions



Must be immediately amenable to scale up to commercial conditions at the
port and readily fit into port operations

4

“Methyl Bromide recapture and destruction technologies”
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The logistical operation and costs to handle peaks, transportation of recapture
systems between depots and the replacement of recapture filters all need to
be clarified at a practical level. 5

6.3.

With requirements as intensive as this [noted in bold above], it becomes clear why
the Applicant considers there to be no alternatives available. It would appear that not
even the current approach of under tarpaulin fumigations would fit their criteria (in
particular the requirements of destroying to the rate per regulation, and, not emitting
chemical components into the atmosphere).

6.4.

Here we note the submission of the Tauranga Moana Fumigant Action Group
(TMFAG) which contests the claims of the Applicant that there is no technology
available, and, outlines that possible alternatives to methyl bromide fumigations do
exist.

6.5.

In our opinion a more feasible approach to considering alternatives would be the
Health and Safety at Work Act requirement of what is reasonably practicable. This
would also put health and safety, and environmental considerations at the forefront
and consider costs only if they are ‘grossly disproportionate’.

Technology and Economic Assessment Panel [Montreal Protocol]
6.6.

We also bring to the EPA’s attention the ‘Technology and Economic Assessment
Panel’ (TEAP), which was established as an advisory body to the Montreal Protocol
Parties. TEAP provides information related to the alternative technologies that have
been investigated and employed, to make it possible to eliminate the use of Ozone
Depleting Substances.

6.7.

The EPA should make use of the resources provided by TEAP in their decision on
this application.

6.8.

Of note are the comments made in TEAP 2018 assessment report.6 TEAP and the
Methyl Bromide Technical Options Committee (MBTOC) report:
“MBTOC considers that available alternatives are ready for adoption and use in
preshipment fumigation (e.g. irradiation, cold and heat treatments, modified

5

Bold emphasis added.
TEAP. 2019. Technology and Economic Assessment Panel. 2018 Assessment Report. Nairobi:
Technology and Economic Assessment Panel, United Nations Environment Programme (UNEP) 100
pp. https://ozone.unep.org/science/ assessment/teap
6
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atmospheres, cool temperature phosphine treatment, sulfuryl fluoride, ethane
dinitrile and ethyl formate). This is because this pre-shipment use targets
cosmopolitan pests, where these alternatives have already been shown to be
effective for the same pests under the phase-out of controlled uses. Several
parties have already made policy decisions leading to the reduction and/or
phase-out of MB for some QPS applications. These policies have benefits in
terms of worker safety and local air quality, in addition to ozone. Parties may
wish to reconsider whether it is now timely for the exemption of this section of
the QPS exemption should be reviewed.”7
6.9.

And of particular interest to the current application:
“Improvements in recapture technologies and approval by the parties of the first
destruction technology for methyl bromide (TEAP 2018) mean that technologies
are now available to reduce the level of MB emissions. As the implementation
of these technologies imposes a cost on the user, their uptake will most
likely only occur if parties impose regulations mandating their use. To
date, parties who have reduced emissions of MB for QPS have either
regulations, which speed up the uptake of alternatives or are adopting recapture
technologies.”

7.

Legal restrictions of methyl bromide in New Zealand

7.1.

Given the serious damage associated with Methyl bromide, there is a great deal of
legal material regulating its usage. This includes legislation and regulation,
international law, case law, and EPA/ WorkSafe material. All of this material takes a
strong conservative approach on methyl bromide usage to stop workers being put in
danger due to the chemical.

International Law
7.2.

As noted above, the Montreal Protocol itself places an obligation on ratifying
countries to reduce their emissions wherever possible, even if it is being used for a
permitted purpose – citing in reference both the severe impact on the environment
and on human health.

7

At 3.2 page 14
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Case Law
7.3.

The recent case Envirofume Limited v Bay of Plenty Regional Council8 provides a
good discussion on the effects of methyl bromide and New Zealand’s obligations on
its use.

7.4.

This case also highlighted the questionable state of methyl bromide use on the Port
of Tauranga.

7.5.

Judge JA Smith spoke to the effects of methyl bromide in this case:
[33] Methyl bromide has two major mechanisms for attack on the human body
(and all other animals, birds and insects). Firstly, it is corrosive both to the nasal
passages and to the lungs on inhalation. Secondly, it is a neuro-toxin and enters
the body through the skin, into the blood stream and thence into the brain. It
accordingly has (both acute (fatal) effects from inhalation and also long-term
neuro-toxicological effects, including cancers and other neurological issues.
Because it is virtually undetectable by humans, specialist equipment is required
to know it is present, and the concentration.
[34] A person affected may not know that they have been exposed unless they
immediately suffer breathing difficulties. Otherwise we understand the gas
eventually dissipates from the human body. Again, there was no precision as to
the time of this, but it may be several months, and the damage caused is both
long term and irreversible. Clearly, this is a hazardous and dangerous
substance that needs to be used with the utmost care. Its use has ceased in
Europe and a number of other countries.

7.6.

His honour then went on to state that on this basis, both international law and in
New Zealand law there has been highly conservative approach prescribed to avoid
all potential acute or chronic effects of methyl bromide.

7.7.

Judge Smith also signalled very clearly that New Zealand has an objective
obligation to reduce emissions of methyl bromide where they cannot be avoided, as
the Hazardous Substances and New Organisms Act 1996 expressly requires
consideration of the Montreal Protocol under s 6(f) as an international obligation.

8

Envirofume Limited v Bay of Plenty Regional Council [2017] NZEnvC 12.
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Legislation and regulation
7.8.

In relation to worker health and workplace health, the Health and Safety at Work Act
2015 places important duties on “persons conducting a business or undertaking”
(PCBU).

7.9.

PCBUs are tasked with ensuring the health and safety of workers, and other
persons.9 In managing risks, a duty is placed on PCBUs to eliminate risks to health
and safety so far as is reasonably practicable, and if not reasonably practicable to
eliminate, they are required to minimise those risks so far as is reasonably
practicable.10

7.10.

Reasonably practicable is defined in s 22 and only considers whether the costs of
measures are grossly disproportionate to the risk after taking into account and
weighing up all relevant matters including the degree of harm that might result from
the hazard or risk.

7.11.

The relevant regulations applicable to methyl bromide are the Health and Safety
(General Risk and Workplace Management) Regulations 2016 and the Health and
Safety (Hazardous Substances) Regulations 2017. Notably the Hazardous
Substances Regulations have many prescriptive requirements on the use of methyl
bromide including requirements to secure areas of fumigation, to keep records,
monitoring requirements and use of buffer zones.11

7.12.

What is clear therefore is that the law places strict requirements for continuous
improvement on methyl bromide usage – especially in reducing its use, reducing
worker exposure to it, and reducing the amount being used and emitted. PCBUs
must continually ensure they are meeting their requirement to eliminate the hazard
of methyl bromide.

7.13.

We suggest that the EPA follow the precedent set by New Zealand law and remain
consistent on taking a conservative approach to methyl bromide use for the health of
both workers and the environment.

9

Section 36
Section 30
11 In our affiliate’s experience, PCBU worker engagement can be sub-standard when it comes to
health and safety issues around methyl bromide. There is concern that loosening the standards on
the industry will have unfortunate follow-on effects on the health and safety of frontline workers.
10
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7.14.

The application by STIMBR requests that the definition of recapture technology be
revised to require a lesser standard of recapture, and requests to push out the
deadline for ship hold fumigations, this should be seen as a severe weakening of the
laws in the name of profit and would run against legislative intent to decrease both
methyl bromide use and exposure.

8.

Conclusion

8.1.

Methyl bromide has serious effects on the health of workers, as well as the
environment. It is clear that New Zealand should remain consistent on reducing its
usage of methyl bromide.

8.2.

Given the CTU’s policy on methyl bromide we do not support the application. This is
based on an ongoing international commitment to reducing the use of methyl
bromide, and, in supporting the trend of New Zealand laws restricting as much as
possible, worker and public exposure to the chemical.
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