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WorkSafe’s role in hazardous
substance applications

WorkSafe’s role in hazardous
substance applications
– Work with EPA
– Review applications to determine if risks associated with a substance can be managed adequately
by regulations under the Health and Safety at Work Act 2015 (HSWA)
– If regulations allow, and if we consider it appropriate, develop additional or modified
requirements in SWIs for the Minister to consider.
– SWIs must be consistent with the purpose of HSWA

What is a safe work instrument?
A SWI is a tool provided under HSWA. It can add to/modify requirements in regulations, but:

– is restricted by the referring provisions
– must be consistent with the regulations
– is subordinate to regulations.
SWIs:
– are developed by WorkSafe

– undergo public consultation
– are subject to ministerial approval
– only have legal effect if referred to in regulations.

Information used to develop the SWIs

First hearing (2018)
Before the first hearing, WorkSafe considered whether requirements in the Health and Safety at
Work (Hazardous Substances) Regulations 2017 (the HS Regulations) would manage the risks of
EDN, or whether additional requirements were needed.

We reviewed the EPA Staff Report and Science Memo, and information from the applicant and other
submitters.
We advised the first hearing that:

– the HS Regulations do not adequately address all risk associated with the use of EDN without
additional and modified requirements
– additional and modified requirements are necessary to protect workers and others from exposure
to EDN and to provide a practicable framework for the use of EDN
– further information was needed to identify and develop appropriate requirements.

Information available before 2018 hearing
– Application Form and Appendices
– EPA EDN Staff Report, Science Memorandum
– Sullivan Air Dispersion Modelling 2018
– Bruce Graham Review of Sullivan (2018) Air Dispersion Modelling
– Submissions from EPA process

Framework under the HS Regulations
To provide advice to the first hearing, we looked at the requirements from the HS Regulations that
would apply to EDN if it received the EPA’s proposed classification:
– Parts 2-5 – General requirements for hazardous substances:
– Parts 8, 10 and 11 – Requirements applying to flammable gases
– Part 13 – Toxic substances
– Part 14 – Requirements for fumigants.
– Some requirements in the HS Regulations (e.g. buffer zones) apply to specific substances, not to
all substances with a certain classification, i.e. all toxic substances or all fumigants.

Options for developing a SWI
We then considered whether the Regulations would allow us to make a SWI for EDN.
– There are SWI provisions in the HS Regulations in:
‐ Part 13, requirements for class 6 and 8 (toxic and corrosive) substances.
‐ Part 14, requirements for fumigants.
‐ Provisions in the Health and Safety at Work (General Risk and Workplace Management)
Regulations 2016 (the GRWM Regulations), for exposure monitoring and health monitoring.

Work begins to develop SWIs
In June 2019, the DMC advised it would adjourn until WorkSafe had developed a SWI and
approval in principle had been obtained for that SWI.
Our starting point in the HS Regulations framework was the methyl bromide requirements, which
provide for the use of a fumigant in similar settings to those proposed for EDN.
In the months following the first hearing, and throughout the development of the SWIs, further
information was provided.
As more information became available, we adapted the requirements to reflect the
characteristics of EDN and developed requirements specific to EDN.

Information available after 2018 hearing
– Justification for not using Scrubbing, Destruction, or Recapture Equipment during the
ventilation of Ethanedinitrile
– Statements from expert conferencing (EDN and MeBr)
– Worker Exposure Assessment Derek Millar 2019
– TAS Air Dispersion Modelling 2020
– Sullivan Air Dispersion Modelling March 2020
– TAS Review of Sullivan (2020) Air Dispersion Modelling
– SWI submissions from two rounds of public consultation.
Much of this information became available after we began to develop SWI in early 2019

Additional Modelling
Todoroski Air Sciences (TAS) modelling Feb 2020
Objectives
– Examine whether an approximate 50 metre (m) buffer is adequate for the ventilation of log stacks
under tarpaulin covers and from ship holds following fumigation with ethanedinitrile
– Identify how long the buffer needs to be in place
– Examine whether time of day for ventilation, or log stacks per hour are other factors that can be
used to manage impacts on workers.

Additional Modelling
Todoroski Air Sciences (TAS) modelling Feb 2020
Parameters
– End point concentration
‐ 500ppm
‐ 700ppm
‐ 1000ppm
– Log stack dimensions 60m long, 5m wide and 4m high
– Maximum number of log stacks 30 per day (based on Port of Tauranga 2019 max of 32)

Other considerations for EDN requirements
Risks:
– Limited data on overseas use
– Limited information on proposed uses
– Reliance on modelling to develop requirements
Matters to consider when determining requirements:
– Prioritise safety of workers and others (i.e. those exposed to risk due to work with a substance)
in all cases, including worst case scenarios
– Any requirements must be reasonably practicable

What are the requirements?
What do they do?

Minimising risk to the public and workers
– Restricting access by members of the public into buffer zone

– Buffer zone is a minimum. If TEL exceeded at buffer zone, buffer zone must be expanded
– PCBUs must determine an affected area. Only fumigation-related workers with suitable PPE can
enter the affected area.
– PCBU must ensure workers who are not fumigation-related workers are not exposed to
concentrations of EDN above the prescribed workplace exposure standard (WES).

Making sure people know what is happening
There are additional notification requirements to ensure relevant people know fumigation is taking
place, including:
– PCBUs whose workers work in the buffer zone
– Local Māori

– Occupiers of other properties within 100m of the site
There are additional signage requirements so people approaching the buffer zone by land or by
water know they are approaching it, and what is happening there, before they enter.

Minimising risk during fumigation
The SWI allows only those activities about which we are confident that the risk can be practicably
minimised, fumigation of logs and processed wood under sheets and in shipping containers
The PCBU must ensure that:
– fumigation takes place in enclosed spaces able to contain the substance
– the enclosed space is continuously monitored by an appropriate number of metered sampling
tubes placed to ensure accurate monitoring of EDN concentrations
– if monitoring shows a potential release, measures must be taken to address it soon as possible.

Minimising risk through adaptive controls
The PCBU must measure winds speed and direction at the times of most risk:
– Application
– Ventilation

– Unintentional release.
Together with requirements to measure concentrations of EDN at the edge of the buffer
zone, this provides the PCBU with the information needed to adjust the buffer zone to ensure
the TEL is not exceeded at its edge.

Minimising risk during ventilation
The PCBU must ensure that:
– ventilation takes place only between sunrise and sunset
– ventilation takes place only when EDN concentrations are 700 ppm or less
– EDN concentrations are measured during ventilation until end of the buffer zone period both:
– adjacent to the logs or processed wood
– at the edge of the buffer zone.
– logs/processed wood are not moved until end of buffer zone period (1 hr after completion of
ventilation, or after measurements of EDN adjacent to logs/processed wood show EDN
concentrations below the WES for 15 minutes).

Administrative controls
The SWI will ensure a body of knowledge about EDN is created by requiring PCBUs to keep
records of each application of EDN, and:
– details of each fumigation, including:

– description of affected area
– results from monitoring, including TEL measurements at buffer zone edge
– date time and location of ventilations.
– records of unintentional releases:
PCBUs must also provide an annual monitoring report to WorkSafe, with information including:
– number of fumigations and amount of EDN applied
– how fumigations were monitored and whether the TEL was exceeded

– how worker exposure is managed
– health monitoring results.

Prescribed Workplace Exposure Standard
The SWI prescribes the workplace exposure standards (WES) for EDN and specifies EDN as a
substance requiring health monitoring.
– This activates provisions in both the HS and the GRWM regulations, including to:
‐ review and revise control measures if exposure monitoring determines EDN concentration
exceeds prescribed workplace exposure standard
‐ ensure no person is exposed to EDN above prescribed WES
‐ carry out exposure monitoring if the PCBU is uncertain whether the concentration of EDN
exceeds the prescribed WES.

Health Monitoring
– The SWI prescribes EDN as a substance requiring health monitoring. This activates
requirements, including to:
‐ review control measures in specified circumstances, including health monitoring results
indicating exposure at concentrations that may cause harm
‐ informing workers how health monitoring will be carried out and why it is needed
‐ ensure health monitoring meets requirements in the regulations
‐ obtain a report about health monitoring and keep records of health monitoring.
– The health monitoring required by the SWI is for workers carrying out fumigation-related work,
and on a 6 monthly basis and is:
‐ audiometric health monitoring
‐ respiratory health monitoring.

First consultation
In February 2020, we consulted on initial proposals.

– Precautionary approach informed by the information described further above
Submissions

– Industry raised concerns about workability of requirements and suggested modifications
– We reviewed the submissions in light of the review we commissioned of modelling provided by
applicant
– Where possible, if it did not increase risk for workers and others, we considered reviewing
requirements

Second consultation
– We refined proposals, including:
‐ Duration of buffer zone and entry restrictions to buffer zone
‐ Use restrictions
‐ Requirements for monitoring wind speed and direction
‐ Concentration of EDN required before ventilation and permitted ventilation times
‐ Restrictions on movement of processed logs/wood after fumigation
– Submissions acknowledged the changes made the requirements more practicable, although
continue to have concerns about the limitations imposed by the use restrictions.

Next steps if DMC approves EDN

Next steps
– The next steps for the SWIs depend on the DMC’s decision.
– If the DMC places the controls described in the updated EPA staff report and science memo, we
will return to the Minister and seek approval.
– Without any changes to the proposals in the staff report, this should be a straightforward
process, because the Minister has already approved the SWIs in principle, pending the DMC’s
approval of the substance.
– After the Minister approves the SWIs, they must be notified in the New Zealand Gazette, and will
come into effect 28 days after.
– We will work with the EPA to ensure that, if possible, the approval and the SWI commence at a
similar time.

Next steps
– If the DMC places controls that impact the SWI requirements and how they protect workers
and others (e.g., change in permitted uses or TEL), we may need to review the SWIs.

– This would involve:
‐ reviewing the new HSNO controls and their impact on the SWI
‐ obtaining and reviewing information to support changes to the SWI requirements (e.g.
commissioning new modelling)
‐ developing requirements, redrafting the SWI
‐ consulting on new requirements, reviewing submissions, finalising requirements

‐ briefing the Minister
‐ Minister’s consideration of SWIs, followed by approval.
– Time would be needed to develop & consult on requirements (as required by HSWA) and
seek approval for any changes.

